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STATEMENT REGARDING ORAL ARGUMENT

The district court ruled that key provisions of the
Tel ecommuni cations Act of 1996 violate the Bill of Attainder
Cl ause. Because that decision, if affirmed, would invalidate
i nportant federal legislation, oral argunment is warranted, and this

Court has tentatively schedul ed argunent for July, 1998.
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STATEMENT OF JURISDICTION

This is an appeal from a judgnent of the United States
District Court for the Northern District of Texas (Kendall, J.).
The plaintiffs invoked the district court's subject matter
jurisdiction under 28 U.S.C. 8 1331. This Court has jurisdiction
pursuant to 28 U S.C. 8§ 1291. The district court entered its final
j udgnent on February 11, 1998, and the governnent filed its notice
of appeal on February 13, 1998. That notice was tinmely pursuant to

Federal Rule of Appellate Procedure 4(a)(1).



STATEMENT OF THE ISSUE

Whet her certain provisions of the Tel ecommunications Act of
1996 that apply to the activities of the Bell Operating Conpanies
(47 U.S.C. 88 271-75) violate the Bill of Attainder C ause of the
United States Constitution.

STATEMENT OF THE CASE

A. Course of Proceedings and Disposition in the Court Below.

In 1982, a federal district court entered a consent decree
termnating an antitrust action brought by the United States
agai nst the Anerican Tel ephone and Tel egraph Conpany (AT&T) and its
subsi di ari es (AT&T Consent Decree). Under the Consent Decree, AT&T
divested its whol |l y-owned | ocal tel ephone conpany subsidiaries, the
Bell Operating Conpanies (BOCs). The AT&T Consent Decree
prohi bited the BOCs from providi ng | ong-di stance tel ephone servi ce,

manuf act uri ng t el ecommuni cati ons equi pnment , and provi di ng

information services. See United States v. AT&T, 552 F. Supp. 131
(D.D.C. 1982), aff'd sub nom Mryland v. United States, 460 U.S.

1001 (1983).

In the Tel ecomuni cations Act of 1996 (the 1996 Act), Congress
conpr ehensi vely overhaul ed federal tel ecommunications regul ation.
The 1996 Act opened local telephone narkets to conpetition,
prospectively termnated the effect of the AT&T Consent Decree, and
imredi ately lifted sone of the restrictions inposed on the BOCs by
t hat decr ee. It also provides for the lifting of the remaining
restrictions in a transitional period to a conpetitive environnent.

In the transitional period, the BOCs nust obtain the approval of
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the Federal Conmunications Comm ssion (FCC) to provide |ong-
di stance telephone service to their |local custoners and to
manuf acture and provide tel ecommunications equipnent. The BQOCs
must show that their |ocal exchange markets have been opened up to
conmpetition in accordance with the public interest and a nunber of
specific statutory requirenents, including a nmultipoint conpetitive
checklist. Congress also inposed limted and tenporary restric-
tions on BOC provision of electronic publishing services and al arm
nmoni toring services. These transitional provisions are codified at
47 U.S.C. 88 271-75.

On July 2, 1997, plaintiff SBC Comrunications Inc., together
with several of its subsidiaries (SBC), filed this facial chall enge
to the constitutionality of 47 U.S.C. 88 271-75 against the United
States and the FCC (the governnent). SBC cl ai ned that Sections
271-75 violate the Bill of Attai nder and Equal Protection C auses,
and that Section 274 also violates the First Amendnent.

On cross-notions for sunmary judgnent, the district court
granted sunmmary judgnment for plaintiffs, holding that Sections 271-
75 violate the Constitution's prohibition of bills of attainder.
R 1820-21; Record Excerpts (RE ), Tab 5, at 18-19. In subsequent
orders, the court held that the provisions are severable fromthe
remai nder of the 1996 Act (R 2756, R E., Tab 4, at 1) and stayed
its order pending appeal (R 2754, RE., Tab 6, at 1).

The governnent and defendants-intervenors filed tinely notices

of appeal. This Court granted a joint notion for expedition filed



by plaintiffs and the governnent and consolidated the appeals for
bri efing and argunent.

B. Statement of Facts and Relevant Statutory Provisions.

1. The AT&T Consent Decree

For many years, nost tel ephone service in the United States —
both | ocal and | ong-di stance —was provided by AT&T and its corp-
orate affiliates, collectively knowm as the Bell System |In 1974,
the United States sued AT&T under the Sherman Act, alleging, anong
other things, that the Bell Systemhad inproperly used its nonopoly
power in |ocal markets to i npede conpetition in the |ong-distance

mar ket . See United States v. AT&I, 524 F. Supp. 1336 (D.D.C.

1981).

In 1982, to settle that |lawsuit, AT&T entered into a consent
decree that required it to divest its local telephone operations,
consisting of twenty-two Bell Operating Conpanies. The newy
i ndependent BOCs — grouped into seven "regional Operating

Conpanies,” United States v. AT&T, 552 F. Supp. at 142 n.41, or

"RBOCs" —continued to provide nonopoly | ocal exchange service in
their respective regions, while AT&T provided nationw de | ong-
di stance service.

The consent decree, anong other things, prohibited the BCOCs
from providing |ong-distance tel ephone service. See id. at 227.
In approving the restrictions on |ong-distance service, the
district court explained that a BOC, if permtted to enter the
| ong-di stance market, could use its nonopoly control over the | ocal

t el ephone exchange facilities (which are essential to | ong-distance

-4-



service) to harm conpetition by subjecting conpetitors to
discrimnatory ternms of access to the | ocal network and by cross-
subsidizing its own |ong-distance operations with its nonopoly
| ocal revenues. 1d. at 188.

To inplenent the decree's restriction on the provision of
| ong-di stance services, the district court established "exchange
areas," also known as "local access and transport areas" or
"LATAs, " denoting the geographic areas within which the BOCs were

permtted to provide tel ephone service. United States v. Western

Elec. Co., 569 F. Supp. 990, 994 (D.D.C. 1983). The BOCs were
permtted to provide tel ephone service "only between points within
a single LATA, providing what is, basically, the traditional | ocal

tel ephone service." See United States v. Western Elec. Co., 969

F.2d 1231, 1233 (D.C. Gr. 1992), cert. denied, 507 U.S. 951
(1993) .1

The decree also precluded the BOCs from manufacturing
t el ecommuni cations and custonmer prem ses equipnent (such as
t el ephones), as well as providing information services, including
el ectronic publishing and alarmnonitoring services. 552 F. Supp.
at 227. The information services restriction was later lifted. See

United States v. Western Elec. Co., 993 F.2d 1572, 1582 (D.C

! Following the term nology of the AT&T Consent Decree, the
chal | enged provisions of the 1996 Act refer to "interLATA" rather
than "l ong-di stance" services. See 47 U S.C. 8§ 271; id. 8§ 153(21).
For ease of exposition, we refer to interLATA calls as "long-
di stance calls." However, such calls should not be confused with
t he sonmewhat |arger category of "toll calls,” which includes sone
intra-LATA calls that the BOCs are authorized to carry under the
1996 Act as they were under the Consent Decree.
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Cr.), cert. denied, 510 U S 984 (1993). However, the BQOCs

remai ned subject to detailed FCC regulations governing the
provi sion of information and other "enhanced" services, that is,

servi ces beyond basic voice transm ssion. See generally In re

Computer |11 Further Remand Provisions: Bell Operating Conpany

Provi sion of Enhanced Services, 10 F.C. C R 8360 (1995).

2. The Telecommunications Act of 1996

In the 1996 Act, Congress termnated the prospective effect of
the Decree as part of a conprehensive overhaul of tel ecomunica-
tions regulation that sought to "open[] all teleconmunications
markets to conpetition.” H R Cow. Rep. No. 104-458, at 1 (1996),
reprinted in 1996 U S.CCAN at 124. In a nunber of inter-
rel ated provisions, Congress for the first time established a
framework for opening |ocal telephone markets to conpetition and
lifting the restrictions that had precluded the BOCs from providi ng
| ong-di st ance tel ephone service.?

In the "local conpetition" provisions of the Act, Congress
i nposed a duty on all incunbent |ocal exchange carriers (LECs) —
including the BOCs —to permt new entrants to conpete for |ocal
t el ephone custoners using the incunbent's existing network, and set

forth the procedures for doing so. See 47 U.S.C. 88 251, 252.

2 The 1996 Act defines "Bell operating conpany" as the existing
| ocal telephone conpanies that had been whol |l y-owned subsidiaries
of the pre-divestiture AT&T (identified by nane), as well as "any
successor or assign of any such conpany that provides wreline

t el ephone exchange service." 47 U. S.C. 153(4). The definition
i ncludes "Sout hwestern Bell Tel ephone Conpany," "Pacific Bell,"
and "Nevada Bell," ibid., all wholly-owed subsidiaries of SBC

Conmuni cati ons | nc.
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In section 601(a) of the 1996 Act, Congress term nated the
prospective effect of the AT&T Consent Decree. See Pub. L. No.
104-104, 8§ 601(a), 110 Stat. 143 (1996). But to achieve orderly
progress to the statutory goal of full conpetition in telecom
muni cations, and to ensure that the BOCs had strong incentives to
hel p realize that goal, Congress maintained a transitional regul a-
tory franmework —contained in 47 U S. C. 88 271-75 —governing the
BOCs' entrance into new markets.

Section 271 authorizes the BOCs i mediately to provide "out-
of -regi on" | ong-distance services —that is, |ong-distance services
originating outside the states in which a BOC was authorized to
provide |ocal telephone service on the date of the statute's
enactment. 47 U.S.C. 8§ 271(b)(2). Section 271 also provides that
the BOCs can imediately begin to provide, to custonmers | ocated
anywhere in the country, "incidental"” |ong-distance services, id.
8§ 271(b)(3), including audio and video programm ng and conmerci al
mobi |l e services, "gateway information services" linking | ocal
custoners to information service clearinghouses, and centralized
signaling service. See id. 8§ 271(9).

Section 271 introduces a procedure under which the BOCs may
apply to the FCC for authorization to provide, for the first tine,
non-inci dental |ong-distance tel ephone service to custoners within
their "in-region" states. The FCCis to grant such an authoriza-
tionif it finds that: (1) the BOC has satisfied certain statu-
tory requirenents, including a "conpetitive checklist" designed to

open the BOC s | ocal exchange nmarket to fair conpetition (47 U S.C
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271(c)), (2) the BOCwll, for an interimperiod, conduct its |ong-
di stance operations in accordance with the structural separation
requirenents set forth in 47 U S.C. § 272, and (3) granting the
application "is consistent wwth the public interest, convenience,
and necessity" (47 U.S.C. § 271(d)(3)).

Section 273 allows a BOC to manufacture and provide
t el ecommuni cati ons equi prent upon the FCC s determ nation that the
BOC has satisfied the conditions set out in Section 271(d) for
provi di ng | ong-di stance service.?

Sections 274 and 275 inpose short-term restrictions on BOC
el ectronic publishing and al armnonitoring services. Under Section
274 a BOC or BOC affiliate may not, wuntil February 8, 2000,
di ssem nate electronic publishing by neans of the BOC s basic
t el ephone service except through a "separated affiliate"” or joint
venture. 1d. 8 274(a), 274(g)(2). Section 275 requires BQOCs t hat

were not providing alarm nonitoring services as of Novenber 30,

1995, to wait until February 8, 2001, to begin doing so. ILd
§ 275(a).*
3 Even before a BOC has obtained such approval, it is free to

engage in research related to manufacturing, to engage in "close
col | aboration" wth manufacturers with regard to design and
devel opnent of telecommunications equipnent, and to enter into
royalty agreenents with tel ecommuni cati ons equi pnment manuf act urers.
47 U.S.C. 8§ 273(b).

4 Finally, Section 272 requires the BOCs to set up separate
affiliate conpanies if they wish to engage in manufacturing,
origination of non-incidental in-region |ong-distance services not
previously authorized by the consent decree court, or |ong-distance
information services other than electronic publishing or alarm
noni t ori ng. Id. 8§ 272(a), (b). Most of 8§ 272's requirenments

(continued. . .)
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C. Proceedings Below

1. SBC Comunications Inc., through its wholly-owned
subsidiari es (Southwestern Bell Tel ephone Conpany, Pacific Bell
and Nevada Bell), provides |ocal tel ephone service to custoners in
Texas, Mssouri, lahoma, Arkansas, Kansas, California and Nevada.
On April 11, 1997, SBC filed an application wth the FCC pursuant
to section 271 to provide in-region |ong-distance tel ephone service
in Cklahoma. The FCC deni ed that application, concluding that SBC
had not satisfied Section 271's threshold conpetitive requirenents.
12 F.C.C.R 8685 (1997). The court of appeals affirmed the FCC s
deci sion. SBC Communi cations, Inc. v. ECC 1998 W 121492 (D.C

Cr. M. 20, 1998).

2. On July 2, 1997, SBC, along with its wholly-owned BOC
subsidiaries and several other affiliates, filed this challenge to
the constitutionality of 47 U S. C. 88 271-75 on bill of attainder,
separation of powers and equal protection grounds. In addition
SBC argued that Section 274's electronic publishing restrictions
violate the First Anendnent. Both sides, joined by various
i ntervenors, noved for summary judgnent.

On Decenber 31, 1997, the district court (Kendall, J.) issued
a menor andum opi ni on and order holding that the chall enged provi -

sions are unconstitutional bills of attainder. SBC Conmuni cations,

4(C...continued)

expire (barring an FCC extension) either on February 8, 2000 (for
i nformation services), or three years after a BOC or its affiliate
obtains FCC approval under 8§ 271(d) (for |long distance or manu-
facturing). 1d. 8 272(f). See Bell Atlantic Tel. Cos. v. ECC, 131
F.3d 1044, 1046 (D.C. Cr. 1997).
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Inc. v. ECC, 981 F. Supp. 996 (N.D. Tex. 1997), R 1803-21, R E
Tab 5. In light of its bill of attainder holding, the court
expressly declined to reach SBC s equal protection and First
Amendnent argunents. R 1820-21, R E Tab 5, at 18-109.

On February 11, 1998, the court entered a final judgnent
invalidating 47 U S.C. 88 271-75, but stayed its decision pending
appeal. In issuing its judgnent, the court held that the provi-
sions it invalidated were severable fromthe renmai nder of the 1996
Act .

The governnent and defendant-intervenors filed tinely notices
of appeal. This Court granted a joint notion for expedition and
has consolidated the appeals for briefing and argunent.

SUMMARY OF ARGUMENT

The Tel ecommuni cations Act of 1996 effects a conprehensive
over haul of the telecomrunications industry. [Its provisions are
regulatory in purpose and effect, and in no sense constitute
| egi slative "punishnment"” prohibited by the Bill of Attainder
Cl ause.

1. In reshaping the regulatory | andscape, Congress sought to
open the local and |ong-distance telephone nmarkets to ful
conmpetition for the first tine. 1In so doing, Congress was required
to address the restrictions that the AT&T Consent Decree had
i nposed on the BOCs. Congress concl uded that the BOCs' continuing
monopol y power over |ocal exchange facilities in broad geographic
areas provided themwith the incentive and the ability to frustrate

the statute's goal of across-the-board conpetition.
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Accordingly, while Congress lifted sone of the Consent
Decree's restrictions immedi ately, it conditioned the BOCs' ful
entry into the |ong-di stance tel ephone nmarket on the dismantling of
their |ongstanding nonopoly control over their |ocal telephone
mar ket s. These transitional restrictions are classic economc
regul ati on designed to advance the wholly legitimte |egislative
pur pose of fostering across-the-board conpetition.

2. These transitional regulations do not inplicate the Bil
of Attainder O ause, which prohibits only |egislative "punishnment,"
and does not circunscribe Congress's power to enact forward-I|ooking
econom ¢ regul ation of the kind challenged here. 1In this nation's
hi story, the Supreme Court has struck down only five statutes as
bills of attainder, and in each case, the |egislature unm stakably
had sought to punish individuals for past acts of political
subversion. The Bill of Attainder Clause is not inplicated nerely
because Congress directs its regulations to a limted group. As
the Court has nade clear, when Congress acts to regulate and not to
punish, it may even single out one individual by nanme wthout
runni ng afoul of the Bill of Attainder C ause.

To be sure, SBC and its sister BOCs woul d have preferred that
Congress |ift the restrictions of the AT&T Consent Decree w thout
i nposing any statutory substitutes, and they wurge that the
chal | enged provi sions are unnecessary to protect conpetition. But
such contentions in no way alter the fact that Congress enacted

wholly legitimte economc regulation and that the Ilegislative
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record is devoid of any hint that Congress sought to "punish" the
BOCs.

3. Plaintiffs urge that if Congress deened the chall enged
restrictions to be necessary, it should have applied themto every
i ncunbent | ocal exchange carrier, and not only to the dom nant
t el ephone service providers that had been governed by the AT&T
Consent Decr ee.

The BOCs' contention that the statute is underinclusive does
not convert the statute's econom c regulation into punishnment.
Congress concluded that the BOCs, and the BOCs al one, possess
mar ket power to a degree that requires special statutory
saf eguar ds. Moreover, as the Suprenme Court has nmade clear, the
Bill of Attainder Clause is not a variant of the equal protection
doctrine, condeming nonpunitive |egislation on the ground that it
m ght have been applied nore broadly. Plaintiffs' quarrel wth
Congress's policy judgnment cannot transform /| egislation designed to
saf eguard conpetition into proscribed |egislative punishnent.

ARGUMENT

Standard of Review

Wet her the challenged provisions violate the Bill of
Attainder Clause is a question of law that this Court reviews de

novo. United States v. Hebert, 131 F.3d 514, 524 (5th Gr. 1997).
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l. 47 U.S.C. 88 271-75, WHICH ESTABLISH TRANSITIONAL REGULA-
TIONS TO ENSURE A COMPETITIVE MARKET FOR TELEPHONE
SERVICES, DO NOT VIOLATE THE BILL OF ATTAINDER CLAUSE.

A. The Bill Of Attainder Clause Proscribes Only

Legislative Punishment Based On A Congres-
sional Determination Of Guilt.

The Constitution provides that "[n]o Bill of Attainder * * *
shall be passed.” U S. ConsT., art. I, 8 9, cl. 3. A constitu-
tionally forbidden bill of attainder is "a law that |egislatively
determines guilt and inflicts punishnment upon an identifiable
i ndi vidual wthout provision of the protections of a judicia

trial." N xon v. Adnministrator of Gen. Servs., 433 U S. 425, 468

(1977); Selective Serv. Sys. v. Mnnesota Pub. Interest Research

G oup, 468 U.S. 841, 846-47 (1984).
"The proscription against bills of attainder reaches only

statutes that inflict punishnent on the specified individual or

group."” Selective Serv. Sys., 468 U S. at 851 (enphasis added).

Accord N xon, 433 U S. at 472-73; Flemm ng v. Nestor, 363 U S. 603,

613 (1960). Thus, even a statute that inposes burdens on a single
i ndividual —identified in the statute by nane —is not a forbidden
bill of attainder if it does not inpose punishment within the
meani ng of the constitutional proscription. Ni xon, 433 U. S. at
472-73.

Nor does the fact that a statute inposes a burden on a person
or group nmean that the statute inposes puni shnent forbidden by the
Constitution, since "there may be reasons other than punitive for

such deprivation." Selective Serv., 468 U S. at 851 n.8 (quoting

United States v. Lovett, 328 U S. 303, 324 (1946) (Frankfurter, J.,
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concurring)). As this Court has explained, "[t]he prohibitions of
Article I, 8 9, relate only to penal |aws which are described as
those laws which inflict a disability for the purpose of
puni shment. |If the disability is designed to acconplish sone ot her

| egiti mate governnental purpose, it should stand.” United States

v. Donofrio, 450 F.2d 1054, 1056 (5th Gr. 1971)(per curian), reh'g
granted on ot her grounds, 450 F.2d at 1056 (1972).

Because the Bill of Attainder Cause prohibits only
| egi sl ative puni shnent —not nere regul ation of private conduct —
it has rarely been invoked to condemm | egi sl ation. The Suprene
Court has struck down statutes on bill of attainder grounds only
five times in this nation's history. 1In each case the governnent
had sought to punish "nmenbers of a political group thought to

present a threat to the national security.” United States v.

Brown, 381 U. S. 437, 453 (1965). Three 19th century cases invol ved
Cvil War era laws inposing statutory disabilities on persons who
woul d not take an oath that they had not supported the Confederacy.
Cumm ngs v. Mssouri, 71 US. (4 wall.) 277 (1866); Ex parte
Garland, 71 U S. (4 wall.) 333 (1866); Pierce v. Carskadon, 83 U. S.

(16 Wall.) 234 (1872). The two 20th century cases hol ding federal
statutes to be wunconstitutional bills of attainder involved
congressional attenpts to punish "subversives"” or nenbers of the

Communi st Party by barring themfromcertain jobs. United States

v. Lovett, 328 U S 303 (1946); United States v. Brown, 381 U S

437 (1965).
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In these cases, the Court found that the legislature had
"assuned the guilt and adjudged the punishnment” of certain persons
for their past conduct, Cunm ngs, 71 U S. at 325, and found no
basis for the contentions that the statutes were designed to avert

prospective harm id. at 319. See also Dent v. West Virginia, 129

U.S. 114, 126 (1889).

The three-part test the Suprenme Court has articulated to
determ ne whether an Act of Congress constitutes |egislative
"puni shment” within the neaning of the Bill of Attainder C ause
derives fromthese basic principles. The Court considers:

(1) whether the challenged statute falls
within the historical neaning of I|egislative
puni shnent; (2) whether the statute, "viewed
in ternms of the type and severity of burdens
i nposed, reasonably can be said to further
nonpunitive legislative purposes”; and (3)
whether the |legislative record "evinces a
congressional intent to punish.”

Selective Serv. Sys., 468 U S. at 852; see also Nixon, 433 U S. at

473, 475-76, 478. These three interrelated inquiries all |ead
ineluctably to the conclusion that the provisions of the 1996 Act
are not "punishnent," but were instead enacted to advance the
whol Iy proper |egislative purpose of achieving a conpetitive market
for the provision of all tel ecomunications services.
B. The Challenged Provisions Are Part Of A
Comprehensive Regulatory Reform Statute That
Bears No Resemblance To Historical Punishment.
1. The provisions of the 1996 Act —including the sections

chal | enged here —are qui ntessential economc regulation. Economc

regul ation, particularly in a highly-regulated industry, often
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i ncludes restrictions designed to foster conpetition or to pronote
other legitimte public purposes. Such forward-I| ooking regula-
tions, designed to address present concerns and future devel op-
ments, have never been considered "puni shnent” that could inplicate
the Bill of Attainder C ause.

I n overhauling federal telecommunications regul ation, Congress
sought to create across-the-board conpetition in the local and
| ong-di stance markets. 1In so doing, Congress had to address the
restrictions inposed by the AT&T Consent Decree. The Consent De-
cree had sought to advance the public interest in conpetition by
preventing the BOCs from abusing their |ocal nonopoly power. 552
F. Supp. at 222-25. |In crafting a new regul atory schene that woul d
replace the restrictions of the Consent Decree, Congress recogni zed
that the | ocal exchange was still a crucial bottleneck facility for
|l ong distance and other telecommunications services. See SBC

Communi cations Inc. v. ECC, 1998 W. 121492, at *1 (D.C. Gr. Mar

20, 1998). Congress concluded that the BOCs' continuing market
power posed a significant threat to the fully conpetitive narkets
that the 1996 Act seeks to achieve.

Accordi ngly, Congress concluded that the new regulatory
structure should not sinply lift all of the Decree's restrictions
i mmedi ately. Instead, Congress conditioned the BOCs' full entry
into | ong-di stance and ot her tel ecommunications nmarkets on the dis-
mant |l i ng of their |ongstanding nonopoly control over their |ocal

t el ephone mar ket s.
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The 1996 Act's transitional regulations are no different from
any nunber of statutes that prohibit corporations fromengaging in
specified lines of business in order to preserve or foster
conpetition or other econom c goals, none of which has been thought
to be "punitive" or to inplicate the Bill of Attainder C ause

See, e.g., FCC v. National Ctizens Comnm for Broadcasting, 436

UusS 775 (1978) (affirmng FCC regulation proscribing cross-
ownership of television station and newspaper in sane nmarket);
Banking Act of 1933, 12 U S.C. 8§ 24(7) (prohibiting banks from
underwiting or issuing securities); Federal Credit Union Act, 12
US C 8§ 1759 (restricting federal credit union nenbership to
groups having a common bond of association or occupation, or groups
within a well-defined comunity); Bank Holding Conpany Act, 12
US C 8§ 1843(a)(2) (prohibiting bank holding conpanies, wth
certain exceptions, fromacquiring or retaining "direct or indirect
ownership or control of any voting shares of any conmpany which is

not a bank or bank hol di ng conpany"); see also Board of Governors

v. Agnew, 329 U S 441, 449 (1947) (upholding 8 32 of the Banking
Act of 1933, which prohibits a partner or enployee of a firm
primarily engaged in securities underwiting frombeing a director
of a national bank).

Nor does the identification of corporations by nanme transform
econom c regulation into historical punishnment. See, e.g., Fresno

Rifle & Pistol Cub, Inc. v. Van de Kanp, 965 F.2d 723, 728 (9th

Cir. 1992) (rejecting bill of attainder challenge to California

statute that barred specific brands of assault weapons because
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"[t]he type of economc punishnment about which [the weapons'
manuf acturers] conplain is not of the type "traditionally judged to

be prohibited by the Bill of Attainder Cause'"); Long 1sland

Lighting Co. v. CQuomp, 666 F. Supp. 370, 403 (N.D.N.Y. 1987)
(rejecting bill of attainder challenge to New York |aw that
"target[ed]" corporate plaintiff "by name" in the course of

establishing a state agency to acquire it), vacated as noot, 888

F.2d 230 (2d GCr. 1989); United Nuclear Corp. v. Cannon, 553 F.

Supp. 1220, 1226-28 (D.R 1. 1982) (rejecting bill of attainder
chal l enge to Rhode Island statute requiring specific nuclear power
conpany to post $10 nillion decontam nation bond). See N xon, 433
U.S. at 429, 484. Indeed, as one court has observed, if "nodern
| egislation regulating the econom c activities of specific groups”
were considered punishnment, "the bill of attainder clause * * *
could be used to cripple the ability of legislatures to respond to
some perceived social or econom c problem by inposing restrictions
or limtations on individuals, corporations, or industries which

are deened responsible for the problem" Long Island Lighting Co.,

666 F. Supp. at 403.

Until the decision below, no court had ever found economc
burdens i nposed on corporations to constitute historical punishnent
—much | ess struck down any such statute as a bill of attainder
"[Clourts have consistently regarded the Bill of Attainder C ause
* * * and the principle of the separation of powers only as protec-

tions for individual persons and private groups, those who are
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peculiarly vulnerable to nonjudicial determnations of guilt."”

South Carolina v. Katzenbach, 383 U S. 301, 324 (1966).

None of the five statutes invalidated under the Bill of
Attai nder O ause bears any resenbl ance to regul ati ons governing the
activities of corporations engaged in the highly regul ated busi -
nesses at issue here. Each of the statutes found to be a forbidden
bill of attainder was directed at "nmenbers of a political group
t hought to present a threat to the national security,” Brown, 381
US at 453, i.e., "persons considered disloyal to the Crown or

State," N xon, 433 U S. at 474. By contrast, the BOCs have been —

and are now — subject to regulation, not because of politica
di sloyalty or any other simlar offense, but because the business
in which they engage has | ong been thought to affect the public
i nterest, and because they wi eld power in the nmarketplace by virtue
of their control over |ocal tel ephone service in |arge areas across
the country.

2. The BOCs' assertion that the 1996 Act inflicts forbidden
"puni shnment" m sperceives the plainly regulatory nature of the
| egislation. Their contention is particularly groundl ess because
the statute significantly expands the BOCs' ability to enter
mar kets from which they had previously been barred by the AT&T
Consent Decree. \When Congress renoves existing restrictions and
confers substantial benefits —even if it does not do so all at
once — it cannot plausibly be said to have enacted punitive

| egi sl ation, historical or otherw se.
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As an imredi ate result of the 1996 Act, the BOCs are now free
to provide |ong-distance tel ephone service to custoners outside
their local service regions. 47 U S C 8§ 271(a), (b)(2). In addi-
tion, the 1996 Act permts the BOCs to provide "incidental" |ong-
di stance services, id. 8 271(b)(3) —including audio and video
programm ng and commercial nobile services, "gateway information
services," and centralized signaling services, id. 8 271(g) —to
custoners | ocated anywhere in the country. Finally, the statute
makes it possible for the BOCs to offer "in-region" |ong-distance
services for the first tine, as soon as they denonstrate to the FCC
that they have opened their |ocal exchange markets to conpetition
in accordance with the requirenents set out in Section 271

The Act al so expands the opportunity for the BOCs to engage in
activities related to the mnufacture of telecomunications
equi prent. 47 U.S.C. 8§ 273. The BOCs may engage in "cl ose col -
| aboration” with equi prment manufacturers during the design and
devel opnent of related hardware and software, perform research
activities related to manufacturing, and enter into royalty
agreenents with tel ecommunications equipnent manufacturers, 47
US.C 8§ 273(b). Al of these activities had been either fore-
closed or of wuncertain legality under the Consent Decree. See

United States v. Western Elec. Co., 12 F. 3d 225, 233 (D.C. Cr.

1993) (royalties); United States v. Western Elec. Co., 894 F.2d

1387, 1394 (D.C. Gr. 1990) (design and developnent). In addition,
the 1996 Act permts a BOC to engage directly in the manufacture

and provision of telecommunications equipnment once the FCC
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authorizes it or an affiliate to provide |ong-distance tel ephone
servi ces under 8§ 271(d). 47 U.S.C. 8§ 273(a).

Congress did not "punish" the BOCs when it declined to lift
all of the restrictions of the AT&T Consent Decree i medi ately, and
instead established a transitional regulatory regine. | ndeed
Prof essor Tribe, one of plaintiffs' counsel, hinmself acknow edged
in congressional testinony that the Bill of Attainder C ause does
not prohibit Congress from substituting equal or |esser restric-
tions for those contained in the AT&T Consent Decree:

[I]nsofar as MFJ [L.e., Consent Decree] restrictions are
left in place pursuant to the decision of the D. C
Crcuit, Congress has authority to lift such restrictions
in whole or in part, replacing them with equival ent or
| ess restrictive regulatory alternatives that single out
the parties to the AT&T litigation, as an exercise of its
authority * * *  Because such parties have al ready been
singl ed out through enforcenent activity of the executive
branch, in litigation supervised by the judicial branch,
Congress may |ikewi se address its legislative substitute
for the MFJ to those parties in particular, again
provided that it avoids inposing nore burdensone
restrictions, or restrictions that violate the First
Amendnent .

Tel ecommuni cations Policy Act, pt. 1: Hearings before the Subcomm

on Communi cations and Fi nance of the House Comm on Energy and Com

merce Concerning the Tel econmuni cations Policy Act of 1990, 101st

Cong. 416 (1990).

3. The district court nonetheless found that 1996 Act's
transitional provisions "necessarily constitute punishnment” of the
BOCs "[u]nder a historical analysis.”" R 1814; RE., Tab 5, at 12.
In doing so, the court analogized the provisions to "forbidden

| egi slation preventing individuals or groups from engaging in a
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prof ession or business" and |laws effecting a "depriv[ation]" of
"rights previously enjoyed.” 1bid. The court failed to recognize,
however, that the Supreme Court has found such exclusions or
deprivations to i npose punishnent within the nmeaning of the Bill of
Attai nder Cl ause only when they bear "no possible relation" to a
legitimate | egislative objective. Cummngs, 71 U S at 319.

Thus, the Court has upheld statutory enpl oynent prohibitions
against bill of attainder challenges where the prohibitions were

justified by legitimate |egislative policies. See DeVeau v.

Braisted, 363 U S. 144 (1960) (upholding statute barring felons
from holding office in waterfront |abor organization); Hawker v.

New York, 170 U. S. 189 (1898) (upholding statute barring felons

fromthe practice of nedicine); see also Siegel v. Lyng, 851 F.2d
412, 418 (D.C. Gr. 1988) (upholding bar to enploynent by |icensed
agricultural shipper). In short, "[e]lven where a fixed
identifiable group * * * is singled out and a burden traditionally
associ ated with puni shment —such as permanent exclusion from an
occupation —is inposed, the enactnent may pass scrutiny under bill
of attainder analysis if it seeks to achieve legitimte and
nonpunitive ends and was not clearly the product of punitive

intent." Dehainaut v. Pefia, 32 F.3d 1066, 1071 (7th Gr. 1994),

cert. denied, 514 U S. 1050 (1995).
C. The Challenged Provisions Plainly Further The
Nonpunitive Purpose of Promoting Competition
In Telecommunications.
There can be no serious question that the provisions that are

challenged in this case "reasonably can be said to further nonpuni -
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tive legislative purposes.” Selective Serv. Sys., 468 U S. at 852;

Ni xon, 433 U. S. at 475-76.

1. \When Congress term nated the prospective effect of the
AT&T Consent Decree, it did so as part of a conprehensive
regul atory enactnent designed to pronote conpetition in al
t el ecommuni cati ons markets and to allow all players to conpete on
a level playing field. Congress found that the BOCs continued to
have the ability to control access to |ocal tel ephone networks to
t he di sadvantage of conpetitors. See H R Rep. No. 104-204, pt.1
at 49 (1995), reprinted in 1996 U S.CCAN at 12 ("The seven BQOCs
provi de over 80% of |ocal tel ephone service in the United States.
Several hundred other carriers provide the balance of |[ocal
servi ce. VWil e sonme conpetition has developed in the 1ocal
busi ness service and exchange access markets, local residentia
service renmai ns a nonopoly service.").

As Congress was inforned, it was crucial "to have |ocal
conmpetition before allow ng the | ocal tel ephone nonopoly into |ong
di stance."” 141 Conc. Rec. HB8276 (daily ed. Aug. 2, 1995) (remarks
of Rep. Holden). "Wthout real conpetition in the |ocal |oop prior
to entry into long distance, a conpany can control |ong-distance
service provider access to their |ong-distance custoners because
all long-distance calls nust traverse the local |oop to reach
t el ephone custoners."” 1bid.

Congress was accordingly concerned "that the regional Bel
operating conpanies wll take undue advantage of their ownership of

| ocal telephone networks to conpete unfairly in the |ong distance
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market." 142 Cong. Rec. S721 (daily ed. Feb. 1, 1996) (remarks of
Sen. Chafee). The statute therefore contains "provisions to ensure
that the local tel ephone nmarket [i]s open to conpetition before the
RBOC s enter[] long distance."” Id. at S697 (remarks of Sen
Kerrey). See id. at S688 (remarks of Sen. Hollings) ("[T]he RBOC s
should not be permtted to enter the |ong-distance market while
they retain a nonopoly over |ocal telephone service. * * * | am
pl eased that the conference agreenent recognizes that the RBOC s
nmust open their networks to conpetition prior to their entry into
| ong distance."). Thus, the provisions relating to BOC | ong-
di stance service originating in each in-region state, as well as
those relating to tel ecomruni cati ons equi prrent nmanufacture, term
inate at the point that the BOC denonstrates that it has opened its
| ocal exchange markets to conpetition. See 47 U.S.C. 88 271, 273.
As the Senate Comm ttee on Commerce, Science and Transport a-
tion expl ained, these neasures were designed to "replace the cur-
rent antitrust prohibition with regul atory safeguards designed to
prevent the RBOCs from engaging in anticonpetitive behavior." S.
Rep. No. 103-367, at 30 (1994). The "regul atory provisions are
necessary," the Commttee stated, "to ensure that the RBOCs w |
not enter the long distance industry at the expense of conpetition
and tel ephone service ratepayers.”" 1bid. "Renoving the restric-
tions under any other circunstances," Senator Kerrey stated, "would
give the local telephone conpany the incentive and ability to

recreate the vertical nonopoly that the Departnent of Justice and
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many ot hers worked so long and hard to dismantle.” 141 ConG. REC.
S8138 (daily ed. June 12, 1995).°

The tenporary restrictions contained in Sections 274 and 275
are |ikewi se designed to ensure that conpetition in the nmarkets for
el ectronic publishing and alarmnonitoring has a chance to mature
before the BOCs are allowed unfettered entry. As the House
Judiciary Comm ttee explained, Congress was concerned that, wth
the lifting of the Consent Decree's restrictions, the many
"conpetitive enterprises nowthriving in the information service"
and other industries "face the prospect of their future prosperity
bei ng decided by seven giant corporations who have nonopoly
"bottl eneck' control over the local tel ephone exchange on which all
t hese conpetitive enterprises nust depend, for now and at | east
sone tinme in the future.” H R Rep. No 103-559, pt. 2, at 25
(1994) .

Even so, Section 274 does not prevent a BOC from di ssem nating
el ectronic publishing, but sinply requires that, until February 8,

2000, if it does so by neans of its own basic tel ephone service, it

> See also 142 Cong. Rec. S711 (daily ed. Feb. 1, 1996) (remarks
of Sen. Thurnond) ("The Bell conpanies certainly should be all owed
to enter |long distance markets under appropriate circunstances, for
it is generally desirable to have as many conpetitors as possible
in each market. The issue is howto determ ne the point at which
entry by Bell conpanies will help rather than harm conpetition.");
H R Cowv. REP. No. 104-204, at 203, reprinted in 1996 U S.C C A N.

at 96 (additional views of Reps. Dingell, et al.) ("These
provi sions govern, for a limted period of time, the manner in
which the RBOCs can engage in nmanufacturing activities. Thi s

architecture preserves existing 'rules of the road" while market
forces are permtted to develop, but which cease to have effect
when those forces have developed to the point that they are
sufficient to protect consuners.").
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must use a "separated affiliate” or joint venture. 47 US C 8§
274(a), 274(b), 274(9g)(2). These tenporary protections, which
recogni ze that electronic publishers remain dependent on |oca
tel ephone lines to distribute their information, were fornulated to
"guard against discrimnation [and] to prevent cross subsidization"
by the BOCs "in providing electronic publishing services." HR
Rer. No. 103-559, pt. 1, at 25 (1994).°

Finally, wunder Section 275 a BOC may not provide alarm
monitoring services until February 8, 2001, unless the BOC was
directly or through an affiliate engaged in the provision of such
servi ces on Novenber 30, 1995. 47 U.S.C 275(a). Again, Congress
was infornmed that "[t]he services provided by the alarmindustry
are dependent upon the |ocal tel ephone exchange nonopoly," because
"[t]here is no practical reliable alternative" to the use of | ocal
phone |ines to provide such service. S. Rer. No. 103-367, at 11-12
(1994). "[B]ecause this thriving small business industry woul d be
hi ghly susceptible to anticonpetitive activities," the Senate Com
mttee on Comerce, Science and Transportation believed that "al arm

conpani es woul d be placed in great jeopardy if the Bell Operating

6 See 140 Conc. Rec. H5212 (daily ed. June 28, 1994) (remnarks of
Rep. Bryant) ("the separate subsidiary provisions for electronic
publishing * * * wll go a long way to ensuring that the regional
Bel | operating conpanies do not exploit their nonopolies to unfair-
|y di sadvantage conpetitors in the electronic publishing field");
id. at E1390 (daily ed. June 30, 1994) (statenent of Rep. Hughes)
("this nmeasure allows the Bell conpanies to enter into the
el ectronic publishing business, while adhering to inportant
saf eguards protecting against the developnent of any wunfair
conpetitive advantage in providing those services").
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Conpanies were permtted to provide alarm nonitoring services
today." 1d. at 12.°

The restrictions on provision of electronic publishing and
alarm nonitoring contained in 88 274 and 275 — unlike the
restrictions contained in 88 271-73 — had been renoved from the
AT&T Consent Decree prior to enactnent of the 1996 Act, although
the BOCs renai ned subject to substantial and specific FCC regul a-
tions regarding the provision of such "enhanced services." See 10
F.C.C.R 8360 (1995). As discussed, however, these restrictions
are no nore "punishnment” than the | ong distance and manufacturing
restrictions contained in Sections 271 and 273. Al'l of these
restrictions were intended to provide a brief period of protection
fromBOC entry for particular industries that were determned to be
especially vulnerable to the BOC | ocal tel ephone nonopoly.

2. The district court inproperly dismssed Congress's evident
pur poses, opining that "[i]f establishing the tel econmunications
mar ket and i ncreasing conpetition were the goals of Congress, those
ends have been addressed through other provisions of the Act such
as 8 251, which applies generally to all telecomunications

carriers * * * " R 1819; R E Tab 5, at 17.

" See also HR Rep. No. 102-850, at 95 (1992) ("[Djue to the small
size of wvirtually all alarm service businesses and their utter
reliance on the imedi ate responsiveness of the |ocal telephone
exchange, they were virtually helpless against anticonpetitive
abuses by the Bell nonopolies”) (summarizing remarks of Rep.
Bryant); 142 Conc. Rec. S714 (daily ed. Feb. 1, 1996) (remarks of
Sen. Harkin) (Section 275 "prevents the Bell operating conpanies
fromentering into the alarm nonitoring industry before a |eve
playing field exists").
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The district court's observation reflects a fundanental
m sunder st andi ng of the statutory schenme as well as the nature of
the judicial role in assessing a claimunder the Bill of Attainder
Cl ause. Section 251 establishes a general framework for opening
| ocal telephone markets to conpetition, but one that Congress
recognized would not result in full conpetition overnight.?
Congress concluded that by reason of their dom nance of | ocal
exchange service in large and conti guous geographi c areas, the BOCs
posed a special problemfor conpetition. By linking renoval of the
remaining restrictions on BOC |ong-distance tel ephone and ot her
services to the opening of their local narkets to conpetition
Congress provided the BOCs with a crucial additional incentive to
conmply with Section 251's market-opening obligations. That strate-
gy for securing conpliance with the statute's goals was well within
Congress's legislative prerogatives. The district court's apparent
policy preference for exclusive reliance on Section 251's general
mar ket - openi ng provisions, rather than the bal ance Congress struck
anong the key provisions of the 1996 Act, provides no | egal basis
for the court's bill of attainder holding.

Congress's assessnent of the BOCs' market power is not an
adjudication of "guilt,” as the district court believed. R 1819;

R E Tab 5, at 17. Transitional restrictions designed to pronote

8 See, e.g., 141 Conc Rec. S8138 (daily ed. June 12, 1995) (remarks
of Sen. Kerrey); id. at S8161 (daily ed. June 12, 1995) (letter
from State Attorneys General) ("New entrants * * * pmay take sone
time before they can offer [conmbined |ocal and |ong-distance]
services, and only after they incur significant capital expenses
wll they be able to devel op such capabilities").
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conpetition based on current and evol ving market conditions do not
in any sense constitute "punishnent.” Wthout ascribing unlawf ul
conduct to any BOC, Congress could properly "assunme that a nonopoly
firmw shes to maximze its profits" and "'intends' to extend the
duration of its nonopoly by excluding new firns fromthe market or
by maxim zing the current revenue stream” | PHLLIP E. AREEDA &
HERBERT HOVENKAMP, ANTI TRUST LAwW § 113 (1997). In short, the 1996 Act
makes cl ear that Congress's notivating concern was with the BCOCs'
present market power and with their incentive to use that power.

D. The Legislative Record Contains No Evidence
Of Punitive Intent.

lgnoring the wealth of evidence that the 1996 Act's
transitional provisions were enacted to foster conpetition rather
than to punish the BOCs, the district court relied on unspecified
"references" in the legislative history "to the AT&T Consent Decree
and the alleged antitrust violations of AT&T" to conclude that
"Congress intended 88 271-275 to punish the BOCs for their former
parent AT&T's transgressions over two decades ago or for crinmes yet
to be conmtted by the BOCs." R 1820; R E. Tab 5 at 18.

Because one of the purposes of the 1996 Act was to create a
| egislative and regul atory replacenent for district court oversight
under the AT&T Consent Decree, it is hardly surprising that
references to the Decree may be found in the |egislative history,
and that Congress debated whether and how quickly to renmove its
restrictions. Such discussion was necessary to determ ne approp-

riate forward-looking regulations directed to the present-day
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activities of the BCCs. It in no respect supports the district
court's view that the transitional provisions punish any BOC for
the "sins of the parent” (R 1814; R E. Tab 5, at 12) "over two
decades ago" (R 1820; R E Tab 5, at 18).

Nor is there any evidence that Congress intended to punish the
BOCs "for crinmes yet to be conmtted" by them |bid. As shown
above, Congress acted to guard against the potential that the BOCs'
use of their market power in the tel ecommunications industry would
defeat or delay conpetition in adjacent markets, while providing
for removal of the restrictions as their market power ebbed under
the influence of the Act's market-opening provisions. Congress is
not notivated by a punitive intent when it acts to protect the
mar ket pl ace from future conduct that m ght frustrate conpetition
| ndeed, such a preventative legislative notivation is the hall mark
of regul ation, not punishnent.

In any event, where the Bill of Attainder O ause is concerned,
the |l egislative record cannot support the conclusion that a lawis
notivated by a desire to "punish" affected persons unless it pre-

sents "unm st akabl e evi dence of punitive intent." Selective Serv.,

468 U.S. at 856 n.15 (enphasis added). The district court's
reliance on unspecified "references"” in the legislative record to
the AT&T Consent Decree (R 1820; RE. Tab 5, at 18) falls far
short of raising, much | ess establishing, a legislative intent to
puni sh the BCCs. "[1]t is not on slight inplication and vague

conjecture that the legislature is to be pronounced to have
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transcended its powers." Flemmi ng, 363 U. S. at 617 (quoting
Fletcher v. Peck, 11 U S. (6 Cranch) 87, 128 (1810)).°

What the legislative record plainly reflects is not
congressional desire to punish the BOCs, but careful efforts to
bal ance the concerns raised by all segnents of the telecom
muni cations industry while advancing the public interest in a
conpetitive market pl ace. As the court of appeals observed in SBC

Communi cations, Inc. v. ECC 1998 W. 121492, at *2 (D.C. Gr. Mar.

20, 1998), the question of how to achieve the goal of open
conpetition "was the subject of great debate”" and "[t]he end
product was a conprom se between the conpeting factions.” See also
142 CoNGg. Rec. H1145 (daily ed. Feb. 1, 1996) (remarks of Rep.
Linder) (the Act "is a conplex piece of legislation that is the
product of many |ong nonths of negotiation” and "a bal anced bil
whi ch equalizes the diverse conpetitive forces in the tele-
communi cations industry"). Although the BOCs plainly would have
preferred to have all restrictions on their activities lifted at
once, their representatives clearly understood that Congress could
provide sonething less than imediate and total relief wthout
"puni shing" them

Thus, as the bill's sponsor noted shortly before the Act was

passed, "[w e now have the regional Bell conpanies supporting the

® Thus, in Selective Service, the Supreme Court refused to find
that the challenged statute was punitive even though opponents of
the nmeasure considered it punitive and there were "several isolated
statenents" anong the statute's supporters "expressing understand-
abl e indignation over the decision of sone nonregistrants to show
their defiance of the [draft] law." 468 U S. at 856 n.15.
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bill and we have the | ong-di stance conpani es supporting the bill.
That is an unusual, rare nonment in American history * * *. " 142
CoNne. Rec. S393 (daily ed. Jan. 26, 1996) (remarks of Sen.
Pressler). I ndeed, the legislative history is replete wth
statenents that the final version of the 1996 Act as a whole was
supported by the BOCs, their holding conpany parents, and the ot her
| ocal tel ephone conpani es. See id. at S696 (daily ed. Feb. 1,
1996) (statenment of Senator Kerrey) (the legislation was "very
unusual * * * in that the demand for it is * * * comng fromthe
corporations * * * RBOC s, |ong-distance, cable, broadcast
[conpanies] * * * that feel the current |aw, which does not allow
themto do a variety of things, is too restrictive."); 1d. S699
(daily ed. Feb. 1, 1996) (statenent of Sen. Lott) ("[t]he tel ephone
conpanies” as well as the "long-distance conpanies" supported
passage of the |egislation because, although "both of them would
like to have a little nore in their sections * * * basically they
know this is good legislation."); id. at S717 (daily ed. Feb. 1,
1996) (statenment of Sen. Hollings); i1d. at S703 (statenent of Sen.
Hef I'i n).
E. Transitional Restrictions Designed To Foster

Competition Are Not Transformed Into Bills OF

Attainder Simply Because Congress Did Not

Apply Them To All Local Exchange Carriers.

Utimtely, there can be no serious question that Congress

enacted the chall enged restrictions as economc regul ati on desi gned
to foster conpetition. Plaintiffs' challenge, at bottom is based

on their assertion that the restrictions are underincl usi ve because
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they apply only to the BOCs and not to all incunbent |ocal exchange
carriers.

This contention, of course, is the basis of plaintiffs' equal
protection claim which the district court did not reach.
Congress's distinction easily passes the rational basis scrutiny

accorded to economc regulation. See, e.g., Mnnesota v. dover

Leaf Creanery, 449 U S. 456, 461 (1981); WIlliamson v. Lee Optical

Co., 348 U S. 483, 488 (1955). Plaintiffs' effort to conflate the
equal protection and bill of attainder inquiries is, in any event,
fundanental | y m sgui ded.

The touchstone of a bill of attainder inquiry is whether
Congress has acted to punish persons based on a legislative
determ nation of past guilt, rather than, for exanple, to regul ate
a market or profession on the basis of prospective concerns.
Al t hough al | eged underincl usi veness nay rai se an issue regarding
punitive intent, it cannot establish such an intent, because, as we
have expl ai ned, a person or a group can be singled out for reasons

that are not punitive. Selective Service Sys., 468 U S. at 851

n.8;, Donofrio, 450 F.2d at 1056. It is thus settled that the Bil

of Attainder ause is "not * * * a variant of the equal protection
doctrine, invalidating every Act of Congress or of the States that
| egislatively burdens sonme persons or groups but not all other
pl ausi bl e i ndividuals.” N xon, 433 U S. at 471 (the clause "does
not * * * |[imt[] Congress to the choice of legislating for the
uni verse, legislating only benefits, or not legislating at all").

In this case, the 1996 Act's transitional restrictions would not be
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any nore or less punitive if they had extended to every incunbent
| ocal exchange carrier —in either case, the restrictions would
constitute economc regul ation designed to foster conpetition. In
short, that a provision is assertedly underinclusive does not
transformregul ation i nto puni shnent.

Just as the legislative record is barren of any evidence that
Congress intended to "punish" the BQOCs, it nakes plain that
Congress applied the transitional restrictions to the BOCs because
of its assessnment of the BOCs' market power and unique
circunstances. Congress determned that the BOCs continued to have
the ability to control access to |ocal tel ephone networks in broad
geographic areas at the expense of conpetition. See H R Rep. No
103-559, pt. 2, at 93 (1994) ("the Bells al one exercise inmense
| ocal exchange nonopoly power concentrated throughout a vast
geographical region; the |ocal exchange operations of even the
Bel I s' closest runners-up are wi dely dispersed”). The transitional
restrictions are prem sed on Congress's assessnent of the BQOCs'
si ngul ar mar ket power and the potential for its abuse.

I n contrast, Congress concluded that other local carriers —
i ncluding GTE —do not exercise the same market power and do not
pose the sane threat to conpetition in the |ocal exchange market.
For exanple, as the House Judiciary Commttee explained, "GIE
serves |less than three percent of America's urban markets,” and its
operations are chiefly located in "widely dispersed small- and
medi um si zed cities and suburban and rural territory." H R Repr.

No. 104-203, pt. 1, at 31 (1995). By contrast, "the BOCs are [in]
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regions of contiguous states which together serve alnost all of the
| arge popul ation centers in the country.” 1d. at 32. See also
H R Rep. No 103-559, pt. 2, at 93 (1994) (the |ocal exchange areas
controlled by GIE do not span large, contiguous areas or
concentrations of subscribers conparable to those controlled by
each of the RBQOCs).

The differences apparent to Congress in 1996 paralleled
distinctions that previously had been recognized by the sane
district court that supervised the AT&T Consent Decree. That court
approved an antitrust consent decree arising out of GIE s
acqui sition of Southern Pacific's Sprint |ong-distance tel ephone
service, despite objections that its terns were less restrictive

t han those i nposed by the AT&T Consent Decree. See United States

v. GIE Corp., 603 F. Supp. 730, 737 (D.D.C. 1984). The court found
that "[e]ach of the Bell regional conpanies has a very strong
dom nant position in |ocal telecommunications in the area in which
it serves; GIE s operations, by contrast, are widely scattered.”
L bi d. "Moreover," the court stated, the RBOCs "also have the
facilities to provide all the inter-city * * * traffic throughout
their regions, while the GIE Qperating Conpanies control little by
way of intercity facilities.” [Ibid. Accordingly, GIE was never
subject to the sane restrictions that the AT&T Consent Decree
i nposed on the BQOCs.

Congress concluded that the BOCs continued to w eld unique
nmonopoly power in 1996, as they had in the past. Because of that

assessnent, Congress declined to lift all restrictions on the BOCs
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i mredi ately, and found no need to inpose those restrictions for the
first time on corporations such as GIE, which had never been barred
fromproviding | ong-di stance service. Plaintiffs' quarrel with the
w sdom of Congress's course cannot convert nonpunitive econom c
| egislation into a constitutionally forbidden bill of attainder.

I1. THE CHALLENGED PROVISIONS CANNOT BE SEVERED
FROM SECTION 601.

The district court also erred in holding, wthout explanation,
that the transitional provisions contained in Sections 271-75 are
severable from the rest of the 1996 Act, including Section
601(a) (1), the provision that term nates the prospective effect of
the AT&T Consent Decree. As we have shown, the transitional
regul ations were designed in mpjor part to deal with the com
petitive inplications resulting fromthe prospective termnation of
the Decree. The transitional provisions thus are integrally |inked
with the term nation provision and cannot be severed fromit.

It has long been established that provisions nmay not be
severed where it "is evident that the Legislature would not have
enacted those provisions which are wwthin its power'" absent the

provisions held invalid. Alaska Airlines, Inc. v. Brock, 480 U. S.

678, 684 (1987). An altered l|legislative regime whereby the BOCs
are freed from the AT&T Consent Decree wthout any of the
restrictions deenmed necessary by Congress would not "function in a
manner consistent with the intent of Congress.”™ 1d. at 685

(enphasis omtted).
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No reasonabl e argunent can be made that Congress woul d have
enacted Section 601(a)(1l) of the Act, which freed the BOCs fromthe
oversi ght of the consent decree court, if had it thought it could
not regulate the BOCs as it did through Sections 271-75 of the Act.
As it debated, drafted, revised and voted on the Act and its

predecessors over a nunber of years, Congress never agreed to |ift

the AT&T Consent Decree restrictions w thout establishing rules
governing the BOCs' entry into the markets for |ong-distance and
ot her tel ecommuni cations services. There is no question that Cong-
ress considered the pro-conpetitive safeguards to be an essenti al
concomtant to releasing the BOCs fromthe AT&T Consent Decree. To
stri ke dowmn any or all of the challenged provisions and yet |eave
Section 601(a)(1) of the Act standing would thus be fundanentally
contrary to Congress's intent.

To be sure, the Conmunications Act of 1934 contains a
severability clause, which provides that if any of its
"provision[s] * * * or the application thereof to any person or
circunstance is held invalid, the remai nder of the chapter and the
application of such provision[s] to other persons or circunstances
shall not be affected thereby." 47 U.S.C. § 608. At nost,
however, this severability clause raises "a presunption” that the

two provisions are severable, Alaska Airlines, 480 U S. at 686

which in this case is rebutted by the fact that the two provisions
are obviously and inextricably intertw ned. Mor eover, Section
601(a) (1) of the 1996 Act is not contained in the chapter of the

United States Code to which the severability clause refers, but is
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nmerely referred to in the codifier's historical notes. See 47

US.C. § 251 note. Cf. Alaska Airlines, 480 U. S. at 686 n.8

(casting doubt on the applicability of the Federal Aviation Act's
severability clause to a provision contained in the Airline
Deregul ati on Act which did not "anend any pre-existing statute, but
i nstead establishe[d] a new prograni).

Wil e the chall enged provisions and 8 601(a) (1) must stand or
fall together, these provisions are not inseparable from the
remai nder of the statute, including the | ocal conpetition provi-
sions of Sections 251 and 252. Those provisions apply to all
i ncunbent LECs and for that reason were not tied to the renoval of
t he AT&T Consent Decree. Moreover, the severability clause of the

1934 Act plainly does apply to the local conpetition provisions,

and they are not "incapable of functioning independently.” 1d. at
684-86. "[A] court should refrain frominvalidating nore of [a]
statute than is necessary,”" 1d. at 684, and thus invalidation of

Sections 601(a)(1) and 271-75 should have no effect on the Act's

remai ni ng provi sions.

- 38-



CONCLUSI10ON

For the foregoing reasons, the district court's judgnment that

47 U.S.C. 8§ 271-75 violate the Bill of Attai nder C ause should be

rever sed.
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