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GOVERNMENT' S MEMORANDUM OF LAW I N RESPONSE TO
DEFENDANTS' MOTI ON FOR A FURTHER Bl LL OF PARTI CULARS

The Governnment submts this nmenorandumin response to
defendants’ notion for a further bill of particul ars.

The Governnent has al ready provided substantial information
inits voluntary Bill of Particulars and agrees to respond to
sone of the requests contained in the proposed order attached to
def endants’ notion papers, as set forth below As a result, the
recogni zed purposes of a bill of particulars have been nore than
sati sfied. Defendants have been sufficiently infornmed of the
nature of the charges against themso that they can prepare their
defense, avoid prejudicial surprise at trial and plead doubl e
jeopardy as a bar to further prosecution for the sane of fense.

The Governnent strongly opposes the defendants’ requests
which in varying fornms call for particulars with respect to al
acts in furtherance of the conspiracies charged in this crimnal
action. These requests call for information substantially beyond

what is necessary to satisfy the purposes of a bill of



particulars. They seek to discover all the evidence the
Governnent intends to produce at trial to prove the charges
al ready particularized. Providing such detailed particulars wll
have the affect of unnecessarily and unfairly restricting the
Governnent’s proof at trial. For the above reasons, the
Governnent respectfully requests the Court to deny defendants’
nmotion for particulars beyond those the Governnent has al ready
provi ded.
I
PRELI M NARY STATEMENT

The two-count felony indictnent in this case, which was
returned on April 19, 1996, charges SKW Metals & Alloys, Inc.
(SKW and Charles Zak, its executive vice president, with
conspiring to fix prices of comopdity ferrosilicon products from
late 1989 until md 1991 and, separately, with conspiring to fix
prices of silicon netal fromthe spring of 1991 until |ate 1992,
in violation of Section 1 of the Sherman Act (15 U S.C. 8 1). It
al l eges, in each count, that for the purpose of form ng and
ef fectuating the charged conspiracy, the defendants and co-
conspirators met at various hotels to discuss and fix prices of
commodity ferrosilicon products (Count One) and silicon netal
(Count Two). Conmodity ferrosilicon products are alloys of iron
and silicon, used primarily in the production of steel and cast
iron to inprove the properties of the finished product such as

its strength and corrosion resistance. Silicon netal is used as



an alloying agent in the production of secondary and prinmary
al um num

Def endants entered pleas of not guilty at the arrai gnnment on
May 2, 1996. At the pretrial conference which followed the
arraignnent, this Court set a schedul e which, anong other things,
called for all voluntary discovery to be conpleted by My 30,
1996. The CGovernnent has provided the foll ow ng voluntary
di scovery:

1. Statenents by the defendants, pursuant to Rule
16(a) (1) (A of the Federal Rules of Crimnal Procedure;

2. Docunents produced in the course of the grand jury
i nvestigation which resulted in this indictnent, pursuant to Rule
16(a) (1) (O of the Federal Rules of Crimnal Procedure.
Approximately 85 file drawers of docunents, which include 15 file
drawers produced by defendant SKW have been nade avail abl e for

i nspection and copyi ng;

3. Avoluntary Bill of Particulars in response to
def endants’ requests. (A copy of the Bill of Particulars is
attached hereto as Exhibit A) The bill lists all individual and

corporate co-conspirators referred to in each count of the

i ndi ctment and the approxi mate date each of thementered the
conspiracy. (1 1,2,19 and 20) The bill also identifies,
separately for each count, the approxi nate dates and | ocations of
and participants in the neetings "at various hotels to discuss
and fix prices of cormodity ferrosilicon products” (silicon netal

in Count Two) referred to in paragraphs 4 and 17 of the



indictnment. Seven neetings are identified for Count One and five
nmeetings are identified for Count Two. (Y 4,10,11, 22,27 and 28.)
(The bill states that the Governnent objects to providing
particulars with respect to any other neetings and tel ephone
conversati ons between and anong the co-conspirators in
furtherance of the conspiracy.); and

4. Arguably excul patory material pursuant to Brady v.
Maryl and, 373 U.S. 83 (1963) and its progeny.

Additionally, the Governnent will file a supplenental Bil
of Particulars responding to itens 1, 2, 4-8, 11, 12 and 14-18 of
def endants’ proposed order (Exhibit D to defendants’ papers). In
substance, the supplenental bill will state that the termof the
conspiracy charged (in each count of the indictnent) was to agree
to fix the floor and/or transactional prices and that all sales
during the relevant period set forth in the indictnent were the
subj ect of and affected by the agreenent to fix prices. (The
suppl enmental Bill of Particulars is attached hereto as Exhi bit
B.)

The voluntary Bill of Particulars responded to itens 9 and
19 by referring to the indictnent which sets forth the tine
period covered by each count. The bill also responded in detai
toitens 3, 4, 10, 13, 14 and 20. For the reasons given bel ow,
t he Governnent objects to providing any further particulars for

those itens to which the Governnent has al ready responded.



DEFENDANTS ARE FULLY | NFORMED OF THE CHARGES AGAI NST
THEM AND ARE NOT ENTI TLED TO FURTHER PARTI CULARS

Def endants have noved for a further bill of particulars
pursuant to Rule 7(f) of the Federal Rules of Crimnal Procedure.
Their proposed order contains 20 requests, to many of which the
Gover nnent has provided substantial information in its voluntary
and suppl enental bills of particulars. The remaining requests
call for evidence of all acts in furtherance of the conspiracies
charged, including other neetings, tel ephone conversations, price
announcenents, price quotations and sales transactions. In
meki ng those requests, defendants ignore the proper scope of a
bill of particulars, which is to clarify the charges insofar as
that nmay be necessary. Rather, they inperm ssibly seek all the
evi dence the Governnent will produce to prove those charges. One
of their stated goals is to limt or "freeze" the Governnent’s
proof at trial which they incorrectly argue is a legitinmate
purpose of a bill of particulars. The Governnent strongly
opposes defendants’ notion for particulars beyond those already
provi ded.

Whether a bill of particulars should be provided at all,
and, if ordered provided, its specificity are matters within the

sound di scretion of the court. Wng Tai v. United States, 273

US 77, 82 (1927); United States v. Torres, 901 F.2d 205, 234




(2d Cir.), cert. denied, 498 U S. 906 (1990) (citing United

States v. Panza, 750 F.2d 1141, 1148 (2d G r. 1984).

The purpose of a bill of particulars is to inform defendants
of the nature of the charges against themso that they can
(1) prepare their defense; (2) avoid prejudicial surprise at
trial; and (3) plead double jeopardy as a bar to any further
prosecution for the sane offense. Wng Tai, 273 U S at 82
Torres, 901 F.2d at 233-34; United States v. Conesa, 899 F. Supp.

172, 176 (S.D.N. Y. 1995).

An inportant consideration in deciding whether particul ars
shoul d be granted is the sufficiency of the information already
avai l abl e to defendants prior to trial. Conesa, 899 F. Supp. at

176; United States v. Young & Rubicamlnc., 741 F. Supp. 334, 349

(D. Conn. 1990). "Generally, if the information sought by
defendant is provided in the indictment or in sone acceptable

alternate form no bill of particulars is required." United

States v. Bortnovsky, 820 F.2d 572, 574 (2d Cr. 1987) (citing
United States v. Matlock, 675 F.2d 981, 986 (8th Cir. 1982) and

United States v. Society of | ndependent Gasoline Marketers of

Anerica, 624 F.2d 461, 466 (4th Gr. 1979)).

The indictnent in this case together with the particulars
al ready furnished and ot her discovery sufficiently inform
defendants of the nature of the charges against themso that they
can prepare their defense, avoid surprise at trial and pl ead
doubl e jeopardy. As a result, the purpose of a bill of

particul ars has been satisfied in this case.



A bill of particulars is not a general investigative tool
for the defense, nor is it a device to conpel disclosure of al
the Governnent’s evidence prior to trial. Torres, 901 F.2d at

234 (citing Henphill v. United States, 392 F.2d 45, 49 (8th

Cir.), cert. denied, 393 U.S. 877 (1968)): Conesa, 899 F. Supp.

at 176. \When considering whether to order a bill of particulars
"[t] he inportant question is whether the information sought is

necessary, not whether it is helpful.” United States v. LaMirte,

744 F. Supp. 573, 577 (S.D.N. Y. 1990) (citing United States v.

Querrerio, 670 F. Supp. 1215, 1224 (S.D.N. Y. 1987) and United
States v. Payden, 613 F. Supp. 800, 816-18 (S.D.N. Y. 1985.)

Contrary to the defendants’ assertion (Fuzak Affirmation

1 17), limting or "freezing" the Governnent’s proof at trial is
not a valid purpose of a bill of particulars. Def endants cite
no authority to support their position. |In fact, courts have

refused to grant bills of particulars that "unduly restrict the
government’s presentation of its case or unduly restrict the

government in presenting its proof at trial. Young & Rubicam

741 F. Supp. at 349; United States v. Litman, 547 F. Supp. 645,
654 (S.D.N. Y. 1982).

The Governnent objects to providing further particulars with
respect to all acts in furtherance of the conspiracy which is
what is at the core of many of the defendants’ requests,

i ncluding 3-8, 10, 13-18 and 20. These requests are directed at
t he evidence of the charges rather than the nature of the

charges. In nmaking these requests, defendants denonstrate that



what they seek is to discover the details of and to limt the
Governnment’s proof at trial.

This is not a conplex case. There are two defendants. There
are two counts. The duration of each of the conspiracies is |ess
than two years. There will not be a | arge nunber of w tnesses and
the trial will not be Iong.

The defendants primarily rely on two antitrust cases to
support their requests for particulars of acts in furtherance,

United States v. Greater Syracuse Bd. of Realtors, 438 F. Supp.

376 (N.D.N. Y. 1977) and United States v. Exolon-ESK, et al, 94-

CR-17S (WD.N. Y.). Exolon, in turn, relies on G eater Syracuse

and on United States v. Bestway Disposal Corp., 681 F. Supp. 1027

(WD. N Y. 1988). Defendants’ reliance is m spl aced.

Def endants, at page 4 of their nenorandum of |aw, contend
that it is well-settled in the Second Grcuit that crimna
antitrust cases require greater particularization and quote from

Greater Syracuse, 438 F. Supp. at 380. However, the quote does

not support that proposition. Rather, it says that courts have
recogni zed that crimnal antitrust cases are different fromthe
"ordinary" crimnal case. The next two lines in the paragraph
defendants quote fromstate that the decision whether to grant
particulars in a crimnal antitrust case is discretionary and
shoul d be nade on a case-by-case basis. "Unfortunately, for the
sake of gl eaning sone basic principles fromthose cases, the
uniformty ends there. On the matter of requests for Bills of

Particul ars, the cases reach such diverse results, as could be



expected when dealing with matters of discretion, that their use
as precedents in this case is, for the nost part, futile." Id.

As will be illustrated below, the G eater Syracuse court foll owed

that principle and ordered no particularization in a |later
crimnal antitrust case.

All three cases, Greater Syracuse, Exolon and Bestway,

differ fromthis one in that no substantial particulars had been

provi ded by the Governnent in those cases. |In Greater Syracuse,

no particulars had been provided and the court ordered
particul ari zati on of sone overt acts because of the |[imted
all egations contained in the indictnent. 438 F. Supp. at 380-381.

The Greater Syracuse court subsequently had an opportunity to

reconsider the issue of particulars in a crimnal antitrust

action. See United States v. Al States Asphalt, Inc., 86-CR- 186

(N.D.N. Y. decided April 24, 1987.) (A copy of the opinion is
attached hereto as Exhibit C) In review ng requests for
particulars simlar to the requests in this case, the court in
All States stated:

Def endants are not entitled to be apprised
of the overt acts which the governnent wll
present at trial in support of the
conspiracy charged. Overt acts are not

el ements of a Sherman Act violation; the
government need not prove any other than
the act of conspiracy to sustain a
conviction. United States v. Socony-Vacuum
Ol Co., Inc., 310 U.S. 150, 224 & n.59
(1940). Therefore, overt acts are deened
evidentiary in nature and need not be

di scl osed by the governnent in advance of
trial. Here, unlike United States v.

G eater Syracuse Board of Realtors, 438 F.
Supp. 376 (N.D.N. Y. 1977), the indictnent




contains allegations of acts in furtherance
of the conspiracy. This is sufficient; no
further acts need be asserted.

Id. at 3.

It is significant that the indictnent in Al States, (a copy

of which is attached hereto as Exhibit D), does not contain the
specificity or detail with respect to acts in furtherance of the
conspiracy of the indictnent in this case taken together with the
voluntary and suppl enental bills of particulars.

Exol on is distinguishable fromthis case. Exolon was a nore
conpl ex case. The antitrust count, one of four counts, charged
five defendants, two corporations and three individuals, with
engaging in a conspiracy lasting nore than seven years. This case
has two defendants and conspiracies of far shorter duration. Mre
i nportantly, nmuch of the particularization ordered by the court
in Exolon has already been provided in this case. Additionally,
hal f of the particulars ordered in Exolon (itens 2-5, 9 and 10)
related to allegations in the Exolon indictment that are not
contained in the indictnent in this case.

Bestway in no way supports defendants’ requests for
particulars with respect to all acts in furtherance of the
conspiracies charged. To the contrary, the Bestway court did not
order the Governnment to furnish information with respect to
neetings or other acts in furtherance. Bestway charged an
al I ocati on and division of custoners for refuse renoval services.

The particulars the court ordered the Governnent to furnish in

10



that case included specifying "whether it alleges that the
defendants all ocated or agreed to allocate specific custoners to
speci fic defendants" and "whether it alleges defendants refrained
fromsoliciting specific custoners or refrained from quoting
prices to specific custoners". Bestway 681 F. Supp. at 1029.

Anal ogous information has al ready been provided to the defendants
in this case.

The defendants’ reliance on United States v. Davidoff, 845

F.2d 1151 (2d Gr. 1988) and United States v. Bortnovsky, supra,

is also msplaced. Those two cases are inapposite to the

ci rcunst ances of discovery herein for tw basic reasons. First,
t he Governnent had provided no particulars. Second, the courts
found that defendants had not been sufficiently informed of the
crinmes charged.

In Davidoff, a RICO case, the Governnent alleged extortion
as a predicate act and then charged four acts of extortion as
further substantive crinmes. The discovery consisted of the
Gover nment supplying the defendant a huge quantity of docunents.
At trial, the Governnent proved extortionate acts, under the RICO
count, apart fromthose charged in the substantive counts, which
had not been previously disclosed.

Simlarly in Bortnovsky, the Governnent in response to a

di scovery request supplied the defendant a | arge quantity of
undi fferentiated docunents relating to i nsurance clains submtted
by the defendant. At trial the Governnent submitted proof of

falsity with respect to a limted nunber of such clainms. The

11



def endant had been conpletely m sled about the Governnent’s case.
The Governnent, herein, has inforned the defendants exactly

what acts they commtted that constitute a violation of |aw

They and co-conspirators agreed to fix prices of comodity

ferrosilicon products and silicon netal. The agreenent, w thout

nore, is a crinme under Section 1 of the Sherman Act. No overt

act need be charged or proven. Geater Syracuse, 438 F. Supp. at

380. In addition, the Governnment has disclosed the terns of the
agreenents, the parties to the agreenents, the dates the

agreenents were entered into and a series of overt acts taken in
furtherance of the agreenents. Al that remains is the evidence
t he Governnent intends to introduce at trial. The defendants are

not entitled to this infornation. Torres, supra.

Davi doff and Bortnovsky are further distinguishable. The

docunents nade avail able to defendants for inspection and copyi ng

in this case, unlike the situation in Davidoff and Bortnovsky,

are not intended as a substitute for a bill of particul ars.

Rat her, they supplenment the information contained in the bills
(and go a long way toward providing defendants with the
evidentiary detail they inproperly seek by requests for
particulars). Moreover, the detailed particulars provided by the
Government, which, anmong other things, identify all the
uni ndi cted co-conspirators and set forth the approxi mate tine,

pl ace and participants in twelve neetings at which defendants and
co-conspirators di scussed and agreed to fix prices, provide

defendants with a detailed road nap to assist themin review ng

12



t he docunments nade avail able by the Governnent.' This road nmap
has already led themto notes and ot her docunents reflecting what
occurred at several of the neetings identified in the particulars
and reflecting other neetings or conversations involving the

def endants and co-conspirators. For exanple, in the voluntary
Bill of Particulars, David Beistel of Elkem Metals Conpany is
identified as a co-conspirator and is identified as a partici pant
in nmeetings with defendant Charles Zak on February 4, 1991 in
Zurich, Switzerland and on May 20, 1991 in Pittsburgh,

Pennsyl vania. The files containing docunents produced to the
grand jury by M. Beistel include notes describing what happened
at those neetings as well as notes describing other conversations
between M. Beistel and M. Zak. Defendants wll readily find

ot her docunents of simlar significance by using the particul ars

al ready provided by the Governnent.

! Defendants’ review of docunents was further aided by a
list of all the individuals and conpani es that provided docunents
in the course of the grand jury investigation. Several of the
individuals on the list are identified as co-conspirators.

13



For the reasons st ated,

11
CONCLUSI ON

the Court to deny defendants’ notion

t he Governnent has al ready provided.

Dat ed:

New Yor k, New Yor k
June 13, 1996

the Governnment respectfully requests

for particulars beyond those

MELVI N LUBLI NSKI

EDWARD FRI EDVAN

JOHN W M REYNCLDS

Att orneys, Departnent of

Justice

Antitrust Division

26 Federal Plaza, Room 3630
New Yor k, New York 10278
(212) 264-9320
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