IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

X
UNI TED STATES OF ANMERI CA,
Petiti oner, . Msc. Action No. 94-338 (HHO
V. :
Ti me Warner, Inc.,
Sony Corporation of Anerica,
Pol yG-am Hol di ng, Inc., :
EM Muisic, :
Bertel smann, Inc., and :
MCA, Inc., :
Respondent s. :
X

RESPONDENT EM MJSI C I NC. ' S MEMORANDUM
I N OPPOSI TI ON TO PETI TION TO
ENFORCE CI VI L | NVESTI GATI VE DEMANDS

Prelimnary Statenent

EM MJUSICINC ("EM") submts this nmenorandumin
opposition to the United States' Petition to Enforce G vil
| nvesti gati ve Demands. EM opposes the enforcenment of Cvil
| nvestigative Demand No. 11115 (the "CID') on the grounds that
(1) the Departnent of Justice (the "Departnment"”) | acks
jurisdiction to investigate the foreign activities of EM and its
affiliates; (2) the Departnent has sufficient information about
the activities of EM and its affiliates and is still unable to
articulate any facts that would support a finding that it has
jurisdiction to investigate; and (3) under the
circunstance it woul d be unreasonable to i npose upon EM the
obl i gation of producing additional information relating to

foreign activities when EM and its parent already have provi ded



the Departnent with significant informtion.

| NTRODUCTI ON

EM expressly adopts and incorporates herein the
Menorandum in Opposition to the Petition submtted by Respondents
Time Warner, Inc., Sony Corporation of America and Bertel smann,
Inc. and the Menorandumin Qpposition to the Petition submtted
by Pol ygram Hol ding, Inc. Wile EM joins in the argunents nade
by the other Respondents, it submts this nmenorandumto address
the jurisdictional issue as it affects EM and its affiliates as
wel | as the burdensone nature of the CID as it now applies to
EM .

EACTS

In July 1994, the Departnent issued the CID pursuant to
the Antitrust Cvil Process Act, 15 U S.C. 88 1311-1314, as part
of its investigation of activities by the Respondents to
determ ne whet her or not such activities restrain or nonopolize
"donestic and international markets for cable, wire, and
satellite delivered nmusic progranm ng through price-fixing
cartels and overbroad joint ventures,” in violation
of the Sherman Act, 15 U . S.C. 88 1-2. See Civil Investigative
Demand No. 11115, dated July 7, 1994.

After the issuance of the CID, representatives of EM
and its parent THORN EM plc ("THORN')®' met with the Departnent's

staff in an effort to understand the purpose and focus of the

THORN, an English corporation headquartered in London,
received a request by the Departnent to respond voluntarily to
specifications for information and docunents.



investigation. At those neetings, EM and THORN asserted their
position that the Departnment has no jurisdiction to investigate
their foreign activities, and voiced concern over the burdensone
wor | dwi de scope of the CID. Nevertheless, they expressed their
intention to cooperate with the Departnent’'s inquiry where
appropriate. In order to provide the Departnent with a fuller
under st andi ng of the subject foreign business activities, EM and
THORN voluntarily agreed to provide significant information and
docunents concerning those activities. EM and THORN did not
abandon their objections to the CID. Rather, it was their
expectation that the docunents provided would reveal that the
Department's concerns are unfounded.

On Cctober 24, 1994, EM responded fully with respect
to donmestic ventures and objected to the inquiry into foreign
activities on the ground that the investigation
exceeded the Departnent's extraterritorial jurisdiction. EM
al so rai sed a nunber of other significant objections to the
onerous CID. Wthout abandoning its objections, however, EM
voluntarily answered vol um nous interrogatories, and produced
many thousands of pages of documents, related to purely foreign
busi ness activities.

In all, EM produced al nost 27,000 pages of docunents
to the Departnent. Included in this production were docunents
relating to the two foreign ventures and the two donestic
ventures of concern to the Departnent. Thus, as of the date of
t he production, EM provided docunents relating to VIVA, a Gernman

| anguage nusic video tel evision channel in Germany, Austria and



parts of Switzerland, and produced thousands of docunents
concerning the ongoi ng negotiations for a Mandarin | anguage mnusic
vi deo channel which has been proposed for Asia. EM also
produced all of its docunments concerning the Miusic Video Channel,
a nusic tel evision venture anong sone of the Respondents'
subsidiaries planned for the United States, and Digital Cable
Radi o Associ ates, a donestic venture anong a nunber of conpani es,
i ncludi ng subsidiaries of three of the Respondents, for the cable
transm ssion of sound recordings.

In addition, THORN voluntarily produced al nost three
t housand pages of docunents related to foreign nmatters even
though it was under no obligation to do so. |In particular, the
docunents provided to the Departnent by THORN i ncluded (1)
pl eadi ngs and rel ated docunents fromthe United Ki ngdom
[itigation brought by MIVE agai nst Video Performance Limted
("VPL"), The International Federation of the Phonographic
I ndustry ("IFPI") and the major record conpani es, MIV_Europe V.
BMG Records Ltd., 1993 M No. 5078 (H gh Court of Justice,

Chancery Division); (2) various papers fromthe proceedi ngs
before the European Conm ssion relating to VPL and | FPI, and

VI VA, including correspondence and rel ated docunents, MIV/ VPL-

| FPI, No. 1V/33.366 (Comm ssion of European Communities) and
MIVE/ VI VA, No. 1V/34-920 (Comm ssion of the European
Communities); (3) Menorandum and Articles of Association for VPL;
(4) Menorandum and Articles of Association for Phonographic
Performance Limted ("PPL"); (5) the assignnent of mnusic video

rights to VPL by Picture Miusic International (a division of EM



Records Ltd.); (6) basic agreenents, nenbership and structural
information for IFPl; and (7) basic agreenents for VIVA

The significant voluntary production made by EM and
THORN as well as the information that the Departnent presumably
has received fromthird parties should have | ed the Departnent to
conclude that its investigation is unwarranted. At the very
| east, the Departnent was given sufficient
information to state the factual basis for its jurisdiction to
investigate and to focus its inquiry. Yet the Departnent has not
provided even a de minims showing with regard to those matters.
| nstead, the Departnent's petition does nothing nore than make
unsubst anti ated accusati ons agai nst the Respondents. The
petition in this case |l eads to no other conclusion but that the
Departnent wants carte bl anche to conduct an unlimted
i nvestigation of foreign matters w thout concern for the
limtation of its power inposed by Congress through the Foreign
Trade Antitrust |nprovenents Act ("FTAIA"), 15 U.S.C. § 6a.

ARGUNMENT
THE DEPARTMENT LACKS JURI SDI CTION TO

| NVESTI GATE THE FOREI GN ACTI VI TI ES
O EM _AND I TS AFFI LI ATES

As set forth in detail in the Menoranda submtted by
t he ot her Respondents, to which the Court respectfully is
referred, no logically consistent set of facts can validate the
Departnent's investigation of the foreign activities described in
the petition. Under the United States antitrust |aws, the
Departnent | acks jurisdiction to investigate such activities as a

matter of | aw.



In order to investigate EM's foreign business
activities, the Departnent nust show a reasonable basis for
the Court to find that under the Antitrust Cvil Process Act
("ACPA"), 15 U.S.C. 88 1311 and 1312, the Departnment has reason
to believe the requested information is relevant to an
investigation of a possible antitrust violation. |In order to
nmeet this burden, the Departnent nust denonstrate that under the
FTAIA, 15 U.S.C. 8 6a, the Respondents' foreign activities have a
"direct, substantial and reasonably foreseeable effect” on United
States domestic or export comrerce. Absent such a show ng by the
Department, the Court cannot enforce the Departnent's demand for

information concerning EM's foreign activities. Federal Trade

Commin v. Mller, 549 F. 2d 452, 460 (7th Cr. 1977) (court wll
not automatically defer to agency's interpretation of its

jurisdiction).



