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PRELI M NARY MEMORANDUM OF THE UNI TED
STATES | N SUPPORT OF MOTI ON FOR A MADI FI CATI ON
OF THE DECREE TO PERM T A TRI AL, SUPERVI SED BY
THE DEPARTMENT OF JUSTI CE AND THE COURT, | N WH CH
AMERI TECH COULD PROVI DE | NTEREXCHANGE SERVI CE FOR A
LI M TED GEOGRAPHI C AREA, W TH APPROPRI ATE SAFEGUARDS
WHEN ACTUAL COWPETI TI ON AND SUBSTANTI AL OPPORTUNI TI ES FOR
ADDI T1 ONAL COVPETI TI ON | N LOCAL EXCHANGE SERVI CE DEVELOP

The United States has noved for a nodification of the decree
to permt a trial, supervised by the Departnent of Justice and
the Court, in which Aneritech could provide interexchange service
for a limted geographic area, with appropriate saf eguards, when
there is actual |ocal exchange conpetition (including facilities-
based conpetition) and there are substantial opportunities for
addi tional |ocal exhange conpetition as evidenced by actual
mar ket pl ace facts. This proposed nodification, in our view, wll
be a very inportant step toward the goal of increased conpetition
in local and | ong distance tel ephone service and presents a
significant opportunity for the Court to advance the public

interest in conpetition. Qur proposal is the result of an



extensive negotiation and comrent process, in which state
regul ators and a wi de range of interested persons have nade
significant contributions, and Aneritech has agreed to major
nodi fications of its original proposal. The proposed order that
the United States is filing with the Court today has the support
of AT&T, a decree party and major conpetitor in the interexchange
market; MFS, a provider of alternative | ocal exchange service;
and Consumers Union, a nmajor consuner group; and we expect it to
draw nore support.

In the acconmpanying Motion To Establish Briefing Schedul e,
the United States is asking that the court establish a schedul e
for the filing of a detail ed nenorandum by the United States and
for full and expeditious responses and replies concerning this
i mportant proposal by all interested persons. The purpose of
this Prelimnary Menorandumis to explain why the Departnent
views the proposed nodification as a critical step in the
transition to conpetition under the decree, and to outline

briefly its ternms and conditions.

COMPETI T1 VE _SI GNI FI CANCE OF THE PROPOSED MODI FI CATI ON

The decree entered in this case has played and continues to
play an extrenmely inportant role in the transition of
t el econmuni cations markets from regul ated nonopoly to full
conpetition. The decree separated AT&T's potentially conpetitive
busi nesses fromthe | ocal exchange nonopolies, and since then has

ensured that, so long as those bottl eneck nonopolies continue to



exi st, they cannot be used to thwart conpetition in other
mar ket s.

Fromthe tinme the Court required the addition of a provision
for renoving the |ine of business restrictions under the standard
set forth in VII1(C) of the decree, however, it has been
recogni zed that the devel opnent of conpetition in |ocal exchange
services would provide even nore effective protection for
conpetition in other markets. The proposed nodification both
bui | ds upon and encourages the efforts of sonme state |egislatures
and regul atory comm ssions to introduce conpetition in |ocal
exchange services, which in turn may lead to a world in which
conpetition renders the line of business restrictions
unnecessary. The Departnment has worked closely, not only with
t he conm ssions and/or staffs of the two states, Illinois and
M chi gan, that would be involved in the trial enbodied in the
proposed nodi fication, but also with those of the other three
states in the Anmeritech region.

The proposed nodification takes the formof a carefully
supervised trial in alimted geographic area, with a right to
termnate the trial, because the transition to conpetition in
| ocal exchange services wll be conplex. No set of conditions
for pronoting such conpetition could hope to address in advance
t he dozens of conplicated inplenentation issues that will require
resol uti on before neani ngful conpetition is a practical reality,
rather than nerely a theoretical possibility. To say that

unbundl i ng nust take place, for exanple, begs the questions of



the price of the unbundl ed network elenents, the relation between
t hose prices and the retail price of the bundl ed service and what
sort of volune discount structure can be applied to either set of
prices. The answers to these questions in turn will determ ne
t he mar ket pl ace effectiveness of the unbundli ng.

The Departnent believes that the process that woul d be set
in place by the proposed nodification wll itself serve to
encour age the devel opnent of conpetition for |ocal exchange
services. It would be taken as an encouragi ng sign by the states
that are working to open up | ocal exchange services to
conpetition. And it would establish a nechanismto identify,
under stand, and address the many inplenentation issues that wll

arise in the transition to conpetition.

TERMS AND CONDI T1 ONS OF THE PROPOSED MODI FI CATI ON ORDER

A. General Structure

The proposed nodification would allow Aneritech to offer
i nter LATA service on a provisional basis fromthe LATAs
enconpassi ng the Chicago, Illinois, and G and Rapids, M chigan,
areas in accordance with three basic principles:

First, steps to foster the enmergence of |oca
conpetition nust be taken.

Second, the effectiveness of these steps nust
be tested by actual marketplace facts -- by
conpetitive conditions -- prior to
Aneritech's entry into the interexchange

mar ket .

Third, Aneritech's offering of interLATA
service will be acconpani ed by appropriate



saf eguards and by cl ose supervision by the
Depart ment .

The proposal contenplates a three-stage process. First, the
acconpanyi ng notion presents the basic governing structure of the
proposed trial to the Court for approval, after briefing by al
i nterested persons and hearing by the Court. Second, before any
i nt er LATA service could actually begin, the Departnent woul d have
to eval uate conpetitive conditions in the marketplace and
determ ne that those conditions, in conjunction with the other
saf eguards in the order, ensure that there is no substanti al
possibility that commencenent of the experinment could inpede
conpetition in interLATA service. (See Y 9-11.) Third, after
i nt er LATA service begins, the Departnent would retain a w de
range of supervisory powers, including the authority to termnate
the experinent at any tine if conditions warranted. (See f 15-
17.) The Court would retain discretion to take any necessary
actions at any point, including review of any determ nati ons nmade
by the Departnment. (See § 51.)

B. Conditions for Entry

Under the proposed nodification, Ameritech would be able to
seek Departnent approval to offer interLATA service only after
(1) arrangenents for unbundling, resale of |ocal services,

i nt erconnection, nunber portability, and nondi scri m natory nunber

assi gnnent have been inplenented and all the necessary steps have

been taken to ensure inplenmentation of intraLATA toll dialing

parity prior to the offering of interLATA service (Y 9); and

(2) Aneritech has filed a conpliance plan for inplenenting equal
5



access and separate subsidiary requirenments, and for w thdraw ng
frominterLATA service if the trial were termnated (1 10). The
Department woul d then investigate, obtain necessary information
and solicit coments fromstate regulators and interested
parties. To assist it in its task, the Departnment may enlist the
servi ces of independent experts, at Anmeritech's expense.

To approve comrencenent of interLATA service, the Departnent
woul d have to find that actual conpetition to provide |oca
exchange service exists in the Trial Territory, that regulatory
changes and market conditions offer substantial opportunities for
addi ti onal conpetition as evidenced by actual marketplace facts,
and that the conbination of these two factors, along with all of
the protections outlined in the order, sufficiently safeguard
conpetition. (Y 11) This determ nation would require neani ngful
opportunities to conpete as a matter of economic reality, not
sinply a renoval of legal barriers to | ocal conpetition. It
woul d require, for exanple, both that other |ocal exchange
carriers be certified, and that the certification process not
operate to pose significant barriers to other potential entrants.
In determ ning whether the tariffs filed by Aneritech under
par agraph 9(c) of the order allow non-facilities-based
conpetition, the Departnent would require not sinply that the
tariffs theoretically permtted resale of particular |ocal
services, but also that, as a matter of economic reality, there
wer e nmeani ngful opportunities for comrercially feasible non-

facilities-based conpetition in business and residential service,



either by directly reselling Aneritech services, or by connecting
Ameritech | oops to Ameritech ports, or both. The standard set
forth in paragraph 11 is intended to ensure that neither business
nor residential custoners would be harned by the grant of trial
authority. It is not yet clear how conpetition in |ocal exchange
services wll devel op, and | ocal exchange alternatives may be
avai l abl e to | arge business custoners sooner than to residential
custoners. It is possible as well that the existence of
conpetitive alternatives for the former would not provide
adequat e protection against anticonpetitive behavior with respect
to the latter. Therefore, the Departnment's application of

Par agraph 11 necessarily will entail a practical assessnent of
actual market facts, and a judgnment by the Departnent that
neither class of custonmers will be harnmed by the trial.

The proposed nodification also will entail extensive
cooperation and consul tati on between the Departnent and
appropriate state regul atory agencies. The nodification wll
| eave to the state authorities their existing authority to
resol ve many issues that will be critical to the energence of
| ocal conpetition. The order specifies certain state regulatory
actions that the Departnent regards as mninmally necessary to
achi eve conpetition in | ocal exchange markets, but |eaves
consi derabl e discretion to the states on precisely how the
details will be resolved. The Departnent, however, retains ful
responsibility for evaluating the effects that state regul atory

deci sions (including decisions regarding such matters as entry,



unbundling and pricing) wll have on conpetition; if an adequate
degree of conpetition does not devel op, the Departnent nust and
will take that into account in evaluating whether and how t he
trial should proceed.

C. Post - Entry Saf eqguards

The order contains a series of safeguards to protect

conpetition during the trial period:
1. Departnent Supervision

The Departnent woul d have supervisory power to order
Ameritech to discontinue conduct that inpedes interLATA
conpetition in the Trial Territory (Y 15) or to discontinue
i nter LATA service in the territory (f 16). Such supervision
coul d be exercised not only for violations of the order, but also
for any other conduct that may inpede conpetition for interLATA
services. Anong the types of conduct that would likely trigger
t he exercise of such power would be discrimnation by the
Aneritech | ocal exchange operati ons agai nst other carriers, or
cross-subsidi zation. Aneritech's trial authority could al so be
revoked if other market conditions, such as the failure of
opportunities for | ocal conpetition to materialize, indicate that
continuation of the trial would inpede conpetition for interLATA,
intralLATA toll, or local exchange tel econmunications or for
exchange access services. The Departnment woul d al so be abl e,
subject to Court review as appropriate, to nodify or elimnate

saf eguards that are no | onger necessary in |light of further



devel opnents, or to nodify the geographic scope of the Trial
Territory within the two trial states. (1 17)
2. Lease-Only Provision
Anmeritech's interexchange subsidiary would not be able to
use its own facilities for |long distance transport, but instead
woul d have to | ease such transport fromunaffiliated carriers.
(1 19)
3. Separate Subsidiary
Ameritech woul d keep its |long distance operations in a
separate subsidiary with its own officers and personnel, its own
financial and accounting records, and its own facilities, other
than certain enunerated shared services, which would be subject
to cost accounting procedures. (1 20)
4. Equal Access / Nondiscrimnation
Ameritech's | ocal exchange operations would be required to
provi de exchange access, interconnection, and | ocal exchange
service that are equal in "type, quality and pricing" to that
which it provides to its interexchange subsidiary. Aneritech's
| ocal operations nust al so interconnect, dissem nate technical
i nformation, and provide services relating to interoperability in
a non-discrimnatory manner. (11 21-24) Aneritech's
i nt erexchange subsidiary would be able to purchase | ocal exchange
servi ces and unbundl ed network el enents on the sanme terns and
conditions available to conpeting | ocal exchange carriers and
sell or resell local services. (Y 25) Anmeritech's |ocal exchange

operations could not nake its order, maintenance, and ot her



t el ecommuni cati ons service support systens available to its
i nt erexchange subsidiary unless it offered equival ent support
systens to unaffiliated carriers. (1 26) The sane would be true
of billing services. (Y 27) Provisions are made for the
nondi scrimnatory availability of geographic nunber portability,
publication and distribution of white pages tel ephone
directories, custoner nane and address lists, and CPNI. (11 28-
31)
5. Marketing

The marketing provisions of the order (1 33-46) deal with
two distinct issues: (1) equal access obligations of Aneritech's
| ocal exchange operations, and (2) making one-stop shopping
arrangenents (i.e., the ability of customers to get their | ocal
and long distance calling fromone, full-service carrier)
avai | abl e to business and residential custoners, respectively.
The equal access obligations enbody the basic principles of
exi sting obligations, with nodifications to ensure that those
principles will be effectuated when Aneritech conpetes in the
provi sion of interLATA services. The provisions regarding one-
stop shopping are intended to avoid giving an inappropriate
conpetitive advantage or inposing an unfair handi cap on any
carrier. The order allows Aneritech to offer one-stop shopping
to business or residential custoners only when at | east one ot her

carrier is marketing services on a conparabl e basis.
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D. The Role of the Court

The Court would retain authority to review the Departnent's
determ nations, including the determ nations regarding the
initiation of the trial; types of additional interexchange
services that Ameritech may be allowed to offer pursuant to
Paragraph 7(e); expansion of the trial territory or nodification
of the safeguards inposed in Paragraphs 19-47. In addition, the
Department's decisions to authorize initiation of the trial or
expansion of the trial territory wll not be effective until 30
days after the decision. This delay will afford an opportunity
for the court to hear any objections that may be raised, and for
aggrieved parties to seek an order to stay the beginning of the
trial.

CONCLUSI ON

The proposed decree nodification provides for a carefully
supervised trial of interexchange service by Ameritech that wll
pronote | ocal exchange conpetition and ensure appropriate
saf eqguards during a transition period. This is one of the nost
significant decree nmatters to conme before the Court in the post-
di vestiture period and represents the Departnent's efforts to
represent and pronote the public interest in conpetition under
the decree. W are conmitted to facilitate this Court's review
of the proposed nodification so that the trial may begin as soon
as the necessary conditions are in place, and we wll fully carry

out our responsibilities under the proposed order.
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The United States has filed a Mdtion To Establish Briefing
Schedul e, and believes that the suggested schedul e should all ow
sufficient tinme for all interested persons to express their
views, while facilitating pronpt consideration by the Court of
this inportant matter. The United States accordingly requests
that, after briefing is conpleted, the Court schedule a hearing
on the the United States' notion at its earliest convenience.

Respectful ly subm tted,

ANNE K. BI NGAMAN
Assi stant Attorney Ceneral

W LLARD K. TOM
Counsel or to the Assistant
At torney Cener al

DAVID S. TURETSKY

Seni or Counsel to the

Assi stant Attorney Ceneral
U S. Departnent of Justice
Antitrust Division

Washi ngton, D.C. 20530

202- 616- 0962

DONALD J. RUSSELL

Chi ef , Tel ecomruni cati ons
Task Force

U S. Departnent of Justice
555 4th Street, N W

Washi ngton, D.C. 20001
202-514-5621
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