
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA 

P l a i n t i f f , 

v. 

USAIR GROUP, INC. , 

Defendant. 

C i v i l A c t i o n No. 93 0530 
 
        3/15/93   

COMPETITIVE IMPACT STATEMENT 

Pursuant  t o S e c t i o n 2(b)  o f the A n t i t r u s t Procedures and 

P e n a l t i e s Act ("APPA"), 15 U.S.C. § 1 6 ( b ) - ( h ) , t h e U n i t e d States 

o f America f i l e s t h i s C o m p e t i t i v e Impact Statement r e l a t i n g  t o 

t h e proposed F i n a l Judgment s u b m i t t e d f o r e n t r y w i t h the consent 

o f USAir Group, I n c .  i n t h i s c i v i l a n t i t r u s t proceeding. 

I . 

NATURE AND PURPOSE OF THE PROCEEDING 

On March 15, 1993, t h e U n i t e d S t a t e s f i l e d a Complaint 

a l l e g i n g t h a t a proposed p a r t i a l s t o c k a c q u i s i t i o n  o f USAir 

Group, I n c . ( h e r e a f t e r "USAir") by B r i t i s h Airways Plc 

( h e r e a f t e r "BA") and proposed j o i n t o p e r a t i o n s between t h e two 

companies would v i o l a t e S e c t i o n 7 of t h e C l a y t o n A ct (15 U.S.C. 

§ 18). The Complaint a l l e g e s t h a t t h e e f f e c t  of t h e 

t r a n s a c t i o n may be s u b s t a n t i a l l y  t o l e s s e n c o m p e t i t i o n  i n the 

p r o v i s i o n  o f scheduled a i r l i n e passenger s e r v i c e and nonstop 



s c h e d u l e d a i r l i n e passenger s e r v i c e  i n v a r i o u s U.S.-London c i t y - 

p a i r markets. Both USAir and BA p r o v i d e such s e r v i c e . The 

C o m p l a i n t seeks, among o t h e r r e l i e f , a permanent i n j u n c t i o n 

o r d e r i n g USAir  t o d i v e s t i t s a u t h o r i t y  t o p r o v i d e nonstop 

s c h e d u l e d a i r l i n e passenger s e r v i c e between B a l t i m o r e and 

London, between P h i l a d e l p h i a and London and between C h a r l o t t e 

and London. 

On March 15, 1993, t h e U n i t e d States and t h e defendant 

f i l e d a S t i p u l a t i o n by which t h e y consented  t o t h e e n t r y  o f a 

proposed F i n a l Judgment designed  t o e l i m i n a t e the 

a n t i c o m p e t i t i v e e f f e c t s  of the t r a n s a c t i o n . Under the proposed 

F i n a l Judgment, as e x p l a i n e d more f u l l y below, USAir would be 

r e q u i r e d  t o s e l l , w i t h i n 45 days o f i t s b e g i n n i n g  t o operate 

c o d e - s h a r i n g s e r v i c e w i t h BA from any of i t s gateways, i t s 

a u t h o r i t y  t o f l y scheduled passenger s e r v i c e from t h a t gateway 

t o London.  I f  i t s h o u l d f a i l  t o do so, and t h e U n i t e d S t a t e s , 

i n i t s s o l e d i s c r e t i o n , has not g r a n t e d a request by defendants 

f o r a d d i t i o n a l t i m e  t o e f f e c t t h e d i v e s t i t u r e , t h e r o u t e 

a u t h o r i t y would be s u r r e n d e r e d by USAir  t o t h e Department of 

T r a n s p o r t a t i o n f o r d e s i g n a t i o n  o f o t h e r U.S. a i r l i n e s  t o serve 

t h e s e r o u t e s . 

The U n i t e d S t a t e s and the defendant have agreed t h a t the 

proposed F i n a l Judgment may be e n t e r e d a f t e r compliance w i t h 

t h e APPA. E n t r y  o f t h e proposed F i n a l Judgment w i l l t e r m i n a t e 

t h e a c t i o n , except t h a t t h e Court w i l l r e t a i n j u r i s d i c t i o n  to 

c o n s t r u e , modify, and e n f o r c e t h e F i n a l Judgment, and  t o punish 

v i o l a t i o n s of the F i n a l Judgment. 
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I I . 

EVENTS GIVING RISE TO THE ALLEGED VIOLATION 

A. The Proposed T r a n s a c t i o n 

On January 2 1 , 1992, USAir and BA e n t e r e d i n t o an agreement 

whereby BA a c q u i r e d a p p r o x i m a t e l y 20%  o f USAir's e q u i t y f o r 

$300 m i l l i o n . USAir and BA have a l s o agreed  t o be g i n j o i n t l y 

p r o v i d i n g c o n n e c t i n g a i r s e r v i c e between i n t e r i o r U.S. p o i n t s 

and London u s i n g shared a i r l i n e d e s i g n a t o r codes. USAir 

f l i g h t s between i n t e r i o r U.S. p o i n t s and t h e B a l t i m o r e , 

P h i l a d e l p h i a , C h a r l o t t e and P i t t s b u r g h gateways w i l l be 

d e s i g n a t e d w i t h a BA f l i g h t number f o r c o n n e c t i o n s  t o BA 

f l i g h t s between t h e gateways and London. 

I n a d d i t i o n , the agreement p e r m i t s BA  t o make a d d i t i o n a l 

s t o c k purchases and a c q u i r e more c o n t r o l over USAir w i t h i n t he 

n e x t 5 y e a r s ,  t o the e x t e n t p e r m i t t e d by U.S. law. If.BA makes 

t h e a d d i t i o n a l purchases, the two companies have agreed  t o 

f u r t h e r i n t e g r a t e t h e i r o p e r a t i o n s . 

B. A n a l y s i s 

The Complaint a l l e g e s t h a t t h e proposed t r a n s a c t i o n would 

v i o l a t e S e c t i o n 7  of t h e C l a y t o n A c t (15 U.S.C. § 18) because 

i t s e f f e c t w i l l be  t o lessen c o m p e t i t i o n between USAir and BA 

i n t h e p r o v i s i o n of scheduled a i r l i n e passenger s e r v i c e and t h e 

p r o v i s i o n  o f nonstop scheduled a i r l i n e passenger s e r v i c e  i n 

m u l t i p l e U.S.-London c i t y p a i r markets, and may be 

s u b s t a n t i a l l y  t o l e s s e n c o m p e t i t i o n g e n e r a l l y  i n the p r o v i s i o n 

o f such s e r v i c e . 
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A i r t r a n s p o r t a t i o n between the U n i t e d S t a t e s and London  i s 

governed by a b i l a t e r a l a i r s e r v i c e s agreement between the 

governments of the U n i t e d S t a t e s and U n i t e d Kingdom of Great 

B r i t a i n and Northern I r e l a n d ("U.K.") pur s u a n t  t o which a i r 

s e r v i c e must be p r o v i d e d v i a a l i m i t e d number of gateway 

c i t i e s . The b i l a t e r a l a l s o l i m i t s the number of a i r l i n e s 

a l l o w e d  t o p r o v i d e nonstop s e r v i c e between two gateways 

( u s u a l l y  t o one a i r l i n e f rom each c o u n t r y ) , and t h e number of 

f l i g h t s each a i r l i n e may p r o v i d e . As a r e s u l t , s e r v i c e  t o a l l 

non-gateway p o i n t s must connect or stop  a t a gateway. 

Most people t r a v e l l i n g between U.S. c i t i e s and London have 

no s u b s t i t u t e f o r scheduled a i r l i n e passenger s e r v i c e  t o which 

t h e y c o u l d t u r n  i f t h e r e were a small but s i g n i f i c a n t and 

n o n t r a n s i t o r y increase  i n t h e p r i c e of scheduled a i r l i n e 

passenger s e r v i c e . Scheduled a i r l i n e passenger s e r v i c e can be 

p r o v i d e d e i t h e r w i t h o u t stops at i n t e r m e d i a t e p o i n t s or w i t h 

s t o p s  o r changes of planes  a t one or more i n t e r m e d i a t e p o i n t s . 

Many passengers are p a r t i c u l a r l y t i m e - s e n s i t i v e and v a l u e t h e 

g r e a t e r speed and r e l i a b i l i t y p r o v i d e d by nonstop s e r v i c e . 

Such passengers would n o t s u b s t i t u t e one-stop or c o n n e c t i n g 
it 

s e r v i c e f o r nonstop s e r v i c e  i n response  t o a s m a l l but 

s i g n i f i c a n t and n o n t r a n s i t o r y increase  i n t h e p r i c e of nonstop 

s e r v i c e . 

BA serves London on a nonstop b a s i s f r o m f o u r t e e n U.S. 

gateways, i n c l u d i n g P h i l a d e l p h i a and Baltimore/Washington.  I t 

i s t h e l a r g e s t p r o v i d e r of U.S.-London scheduled passenger a i r 



t r a n s p o r t a t i o n , p r o v i d i n g a p p r o x i m a t e l y 38% of a l l seats 

o f f e r e d on nonstop f l i g h t s between U.S. gateways and London. 

I t p r o v i d e s s e r v i c e  t o non-gateway U.S. p o i n t s through 

i n t e r l i n e connections w i t h f l i g h t s o p e r a t e d by U.S. a i r l i n e s . 

USAir serves London from t h r e e U.S. gateways: P h i l a d e l p h i a , 

B a l t i m o r e , and C h a r l o t t e .  I t p r o v i d e s r o u g h l y 3% of a l l 

nonstop seats o f f e r e d between t h e U.S. and London. 

The c o m p l a i n t a l l e g e s t h a t USAir and BA compete  i n t h e 

p r o v i s i o n of two r e l e v a n t p r o d u c t s , each o f f e r e d  i n m u l t i p l e 

g e o g r a p h i c markets. F i r s t , t h e y are t h e o n l y two a i r l i n e s 

p r o v i d i n g nonstop s e r v i c e  i n t h e P h i l a d e l p h i a - L o n d o n c i t y p a i r , 

and two of o n l y t h r e e a i r l i n e s p r o v i d i n g nonstop s e r v i c e 

between Baltimore/Washington and London. 

Second, t h e y compete  i n p r o v i d i n g one-stop or c o n n e c t i n g 

s c h e d u l e d a i r l i n e passenger s e r v i c e between nongateway U.S. 

p o i n t s , p a r t i c u l a r l y those l o c a t e d  i n t h e n o r t h e a s t e r n and 

M i d - A t l a n t i c U.S. r e g i o n s , and London. USAir and BA are two of 

e i g h t U.S. or B r i t i s h c a r r i e r s a u t h o r i z e d  t o serve London from 

e a s t e r n U.S. gateways  a t which passengers t r a v e l l i n g  t o and 

f r o m p o i n t s  i n the N o r t h e a s t e r n and M i d - A t l a n t i c regions of the 

U.S. c o u l d make convenient c o n n e c t i o n s  t o London. 

As measured by the number  o f seats on nonstop f l i g h t s 

o p e r a t e d from the gateways o f f e r i n g r easonably convenient 

c o n n e c t i o n s f o r n o r t h e a s t e r n passengers (Boston, New York, 

Newark, P h i l a d e l p h i a and B a l t i m o r e / W a s h i n g t o n ) , the 

H e r f i n d a h l - H i r s c h m a n Index (HHI)  o f c o n c e n t r a t i o n f o r scheduled 
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a i r l i n e passenger s e r v i c e between n o r t h e a s t e r n U.S. c i t i e s and 

London  i s 2150. A combination of BA's 38% market share of 

a v a i l a b l e seats and USAir's 4.5% market share of a v a i l a b l e 

s e a t s would i n c r e a s e the HHI by 349  t o 2499. M i d - A t l a n t i c 

passengers can c o n v e n i e n t l y t r a v e l v i a C h a r l o t t e and A t l a n t a  i n 

a d d i t i o n  t o t h e n o r t h e a s t e r n gateways l i s t e d above. Using 

c a p a c i t y measures ( i . e . , seats a v a i l a b l e on nonstop f l i g h t s ) , a 

c o m b i n a t i o n  o f BA and USAir would i n c r e a s e t h e HHI from 1993  t o 

2459 . 

Using gateway c a p a c i t y ( i . e . , s e a ts a v a i l a b l e on nonstop 

f l i g h t s f r o m gateways s e r v i n g t h e r e g i o n )  t o measure changes  i n 

c o n c e n t r a t i o n may o v e r s t a t e t h e adverse e f f e c t s  of t h i s 

t r a n s a c t i o n on c o m p e t i t i o n f o r i n t e r i o r U.S. passengers, 

however. BA  i s not p e r m i t t e d under t h e b i l a t e r a l agreement  t o 

o p e r a t e s e r v i c e  t o i n t e r i o r U.S. p o i n t s on i t s own a i r c r a f t 

( i . e . , " o n l i n e s e r v i c e " ) . Passengers w i s h i n g  t o use BA's 

t r a n s a t l a n t i c s e r v i c e must i n s t e a d t r a v e l between the U.S. 

i n t e r i o r p o i n t and the U.S. gateway on f l i g h t s operated by U.S. 

c a r r i e r s and make an i n t e r l i n e c o n n e c t i o n  t o t h e BA f l i g h t  a t 

t h e gateway. Because passengers p r e f e r o n l i n e s e r v i c e and 
ft 

because  i t  i s f r e q u e n t l y more expensive f o r a i r l i n e s  t o serve 

passengers on an i n t e r l i n e b a s i s t h a n on an o n l i n e b a s i s , BA's 

gateway market shares, and t h e HHI measurements based on them, 

may o v e r s t a t e BA's c o m p e t i t i v e impact  i n these markets. 

Even  i f BA's c o m p e t i t i v e importance  i n i n t e r i o r markets  i s 

o v e r s t a t e d by market share measurements based on seats 

- 6 -



a v a i l a b l e from gateways, the market f o r such s e r v i c e s  i s 

n o n e t h e l e s s c o n c e n t r a t e d , and a c o m b i n a t i o n  o f USAir and BA 

would i n c r e a s e c o n c e n t r a t i o n l e v e l s by a s i g n i f i c a n t degree. 

I n c r e a s e s  i n c o n c e n t r a t i o n  i n these markets are p a r t i c u l a r l y - 

l i k e l y  t o harm consumers because t h e a i r l i n e s s e r v i n g them are 

p e r m i t t e d  t o meet under t h e aegis  o f t h e I n t e r n a t i o n a l A i r 

T r a n s p o r t A s s o c i a t i o n ("IATA")  t o agree on t h e p r i c e s t h e y w i l l 

c harge. The IATA c a r t e l makes  i t s i g n i f i c a n t l y e a s i e r f o r the 

c a r r i e r s j o i n t l y  t o e x e r c i s e market power. 

The Complaint a l l e g e s t h a t t h e t r a n s a c t i o n may e l i m i n a t e 

c o m p e t i t i o n between USAir and BA and may s u b s t a n t i a l l y l e s s e n 

c o m p e t i t i o n  i n the r e l e v a n t markets. Under t h e t r a n s a c t i o n , BA 

has purchased a 20% e q u i t y p o s i t i o n and has t h e r i g h t  t o 

purchase up  t o 49% of USAir's e q u i t y . The a i r l i n e s i n t e n d  t o 

c o o r d i n a t e t h e i r r e s p e c t i v e s e r v i c e s  a t P h i l a d e l p h i a , 

B a l t i m o r e , C h a r l o t t e and P i t t s b u r g h and  t o o f f e r code-sharing 

c o n n e c t i n g s e r v i c e  a t those p o i n t s . The j o i n t s e r v i c e  i n 

c o m b i n a t i o n w i t h the s u b s t a n t i a l e q u i t y ownership w i l l g i v e 

each c a r r i e r a s u b s t a n t i a l i n t e r e s t  i n t h e o t h e r ' s t r a f f i c and 

p r o f i t s on t h e routes between those gateways and London, and 

w i l l t h e r e b y reduce each c a r r i e r ' s i n c e n t i v e  t o engage  i n 

c o m p e t i t i o n which may n e g a t i v e l y a f f e c t t h e o t h e r c a r r i e r ' s 

t r a f f i c and p r o f i t s . The reduced i n c e n t i v e  t o compete, along 

w i t h t h e l a c k of reasonable s u b s t i t u t e s f o r a i r l i n e s e r v i c e  i n 

those c i t y - p a i r s and t h e b a r r i e r s  t o e n t r y by other a i r l i n e s , 

i n d i c a t e s t h a t the e f f e c t  o f t h e t r a n s a c t i o n may be 



s u b s t a n t i a l l y  t o l e s s e n c o m p e t i t i o n  i n v i o l a t i o n  o f S e c t i o n 7 

o f t h e C l a y t o n A c t . 

I I I . 

EXPLANATION OF THE PROPOSED FINAL JUDGMENT 

The U n i t e d S t a t e s brought t h i s a c t i o n because t h e e f f e c t  of 

t h e proposed t r a n s a c t i o n between USAir and BA may be 

s u b s t a n t i a l l y  t o l e s s e n c o m p e t i t i o n  i n t h e p r o v i s i o n  o f 

scheduled a i r l i n e passenger s e r v i c e between numerous U.S. 

c i t i e s and London  i n v i o l a t i o n  of S e c t i o n 7 of t h e C l a y t o n 

A c t . On the o t h e r hand, t h e t r a n s a c t i o n also promises  t o 

i n c r e a s e e f f i c i e n c y and c o m p e t i t i o n  i n a number of s i g n i f i c a n t 

r e s p e c t s . The j o i n t o p e r a t i o n s by t h e two c a r r i e r s w i l l p e r m i t 

t h e i n t r o d u c t i o n  o f nonstop s e r v i c e between P i t t s b u r g h and 

London, w i l l r e s u l t  i n new o n l i n e c o m p e t i t i o n between i n t e r i o r 

U.S. p o i n t s and p o i n t s beyond London, and promises new  o r 

improved o n l i n e s e r v i c e between i n t e r i o r U.S. p o i n t s and 

London. These e f f i c i e n c i e s are u n l i k e l y  t o be r e a l i z e d by 

e i t h e r c a r r i e r a c t i n g i n d e p e n d e n t l y because  of p r o v i s i o n s  i n 

t h e U.S.-U.K. b i l a t e r a i agreement t h a t r e s t r i c t s e r v i c e  t o and 

beyond gateways. 

The r i s k  t o c o m p e t i t i o n posed by t h e t r a n s a c t i o n can be 

s i g n i f i c a n t l y reduced and t h e s i g n i f i c a n t p r o c o m p e t i t i v e 

b e n e f i t s p r e s e r v e d  i f USAir's r o u t e a u t h o r i t y between i t s U.S. 

gateways and London  i s t r a n s f e r r e d  t o one or more U.S. a i r l i n e s 

w i t h an i n c e n t i v e  t o compete  i n U.S.-London c i t y p a i r markets. 
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To t h i s end, t h e p r o v i s i o n s  o f t h e proposed F i n a l Judgment are 

de s i g n e d  t o accomplish e i t h e r (1) the s a l e  o f USAir's a u t h o r i t y 

t o s e r v e U.S.-London r o u t e s  t o another U.S. a i r l i n e  or (2)  i n 

t h e absence  o f such a s a l e , t h e sur r e n d e r  o f USAir's a u t h o r i t y 

t o serve t h a t r o u t e and d e s i g n a t i o n  o f another U.S. a i r l i n e by 

t h e Department  of T r a n s p o r t a t i o n . 

S e c t i o n I V . of the proposed F i n a l Judgment would d i r e c t 

USAir  t o s e l l i t s a u t h o r i t y  t o serve each  o f i t s U.S.-London 

r o u t e s w i t h i n 45 days  of t h e da t e the two c a r r i e r s begin  t o 

p r o v i d e j o i n t code-sharing s e r v i c e  a t t h e U.S. gateway f o r t h a t 

r o u t e  t o a purchaser approved by the U n i t e d S t a t e s Department 

of J u s t i c e . By making t h e requirement  t o d i v e s t c o n t i n g e n t on 

t h e i n i t i a t i o n  o f j o i n t s e r v i c e , t h i s p r o v i s i o n ensures t h a t 

t h e c o m p e t i t i v e harm  of t h e t r a n s a c t i o n ( l o s s  o f an independent 

c o m p e t i t o r )  i s n o t s u f f e r e d u n t i l the machinery t h a t can 

g e n e r a t e t h e a n t i c i p a t e d p r o c o m p e t i t i v e b e n e f i t s ( t h e new 

o n l i n e j o i n t s e r v i c e )  i s  i n p l a c e . 

S e c t i o n V. p r o v i d e s t h a t  i f USAir does n ot complete a s a l e 

as- r e q u i r e d under S e c t i o n IV.  o f the proposed F i n a l Judgment, 

i t s h a l l s u r r e n d e r t h e r o u t e a u t h o r i t y  t o t h e U n i t e d S t a t e s 

Department  o f T r a n s p o r t a t i o n , which w i l l t h e n award  t o another 

U n i t e d S t a t e s a i r l i n e the r o u t e a u t h o r i t y t h a t enabled USAir  t o 

s e r v e Baltimore-London, P h i l a d e l p h i a - L o n d o n and/or 

C h a r l o t t e - L o n d o n . 
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IV. 

REMEDIES AVAILABLE TO POTENTIAL PRIVATE LITIGANTS 

S e c t i o n 4 of t h e C l a y t o n Act (15 U.S.C. § 15) p r o v i d e s t h a t 

any pe r s o n who has been i n j u r e d  i n h i s business or p r o p e r t y as 

a r e s u l t  o f conduct f o r b i d d e n by the a n t i t r u s t laws ( i n c l u d i n g 

S e c t i o n 7 of the C l a y t o n A c t ) may b r i n g s u i t  i n f e d e r a l c o u r t 

t o r e c o v e r t h r e e times t h e damages s u f f e r e d , as w e l l as c o s t s 

and reasonable a t t o r n e y s f e e s . E n t r y  o f t h e proposed F i n a l 

Judgment w i l l n e i t h e r i m p a i r nor a s s i s t t h e b r i n g i n g  o f any 

p r i v a t e a n t i t r u s t damage a c t i o n . Under t h e p r o v i s i o n s  o f 

S e c t i o n 5(a) of t h e C l a y t o n Act (15 U.S.C. § 1 6 ( a ) ) , t h e 

proposed F i n a l Judgment has no prima f a c i e e f f e c t  i n any 

subsequent p r i v a t e l a w s u i t t h a t may be bought. 

V. 

PROCEDURE AVAILABLE FOR MODIFICATION 
OF THE PROPOSED FINAL JUDGMENT 

The U n i t e d S t a t e s and defendants have s t i p u l a t e d t h a t t h e 

proposed F i n a l Judgment may be entered by t h e Court a f t e r 

c o m p l i a n c e w i t h t h e p r o v i s i o n s  o f the APPA, p r o v i d e d t h a t t h e 

U n i t e d S t a t e s has n o t w i t h d r a w n i t s consent. The APPA 

c o n d i t i o n s e n t r y upon t h e Court's d e t e r m i n a t i o n t h a t t h e 

proposed F i n a l Judgment  i s  i n the p u b l i c i n t e r e s t . 

The APPA p r o v i d e s a p e r i o d  o f  a t l e a s t 60 days p r e c e d i n g 

t h e e f f e c t i v e date  o f t h e proposed F i n a l Judgment w i t h i n which 

any person may submit  t o the Un i t e d S t a t e s w r i t t e n comments 
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r e g a r d i n g t he proposed F i n a l Judgment. Any person who wishes 

t o comment should do so w i t h i n 60 days  o f t h e date  of 

p u b l i c a t i o n  o f t h i s C o m p e t i t i v e Impact Statement  i n the Fe d e r a l 

R e g i s t e r . The Un i t e d S t a t e s w i l l e v a l u a t e t h e comments, 

d e t e r m i n e whether  i t should w i t h d r a w i t s consent, and respond 

t o comments. The comments and the response  o f t h e U n i t e d 

S t a t e s w i l l be f i l e d w i t h t h e Court and p u b l i s h e d  i n the 

F e d e r a l R e g i s t e r . 

W r i t t e n comments should be s u b m i t t e d t o : 

Mark C. Schechter, C h i e f 
T r a n s p o r t a t i o n , Energy, and 

A g r i c u l t u r e S e c t i o n 
A n t i t r u s t D i v i s i o n 
J u d i c i a r y Center B u i l d i n g 
555 4 t h S t r e e t , N.W., Rm 9104 
Washington, D.C. 20001 

V I . 

ALTERNATIVES TO THE PROPOSED FINAL JUDGMENT 

The proposed F i n a l Judgment r e q u i r e s t h a t USAir s e l l i t s 

Baltimore-London, P h i l a d e l p h i a - L o n d o n and/or Cha r l o t t e - L o n d o n 

i n t e r n a t i o n a l r o u t e a u t h o r i t y w i t h i n a s p e c i f i e d time a f t e r 

commencement  of j o i n t c o d e-sharing o p e r a t i o n s w i t h BA on any  o f 

th o s e r o u t e s ,  or surrender t h e a u t h o r i t y f o r d e s i g n a t i o n by t h e 

Department  o f T r a n s p o r t a t i o n  t o another a i r l i n e . Thus, 

compliance w i t h t h e proposed F i n a l Judgment would r e s o l v e t h e 

c o m p e t i t i v e concerns r a i s e d by the t r a n s a c t i o n w i t h r e s p e c t  t o 

nonstop and co n n e c t i n g s e r v i c e  a t t h e Ph i l a d e l p h i a - L o n d o n and 

Baltimore/Washington-London gateways and co n n e c t i n g s e r v i c e  at 

t h e C h a r l o t t e gateway. 

- 11 -



Under th e terms of the U.S.-U.K. b i l a t e r a l a v i a t i o n 

agreement, a U.S. c a r r i e r h o l d i n g a u t h o r i t y  t o serve London 

f r o m t h e Baltimore/Washington o r C h a r l o t t e gateways may seek 

p e r m i s s i o n from the Department o f T r a n s p o r t a t i o n  t o t r a n s f e r 

t h a t a u t h o r i t y  t o another U.S. gateway p o i n t .  I f p e r m i s s i o n  i s 

s ought from and approved by t h e Department  o f T r a n s p o r t a t i o n , 

t h e t r a n s f e r of USAir's B a l t i m o r e or C h a r l o t t e r e q u i r e d by the 

F i n a l Judgment may r e s u l t  i n s e r v i c e p a t t e r n s t h a t d i f f e r from 

t h o s e t h a t e x i s t today. The U n i t e d S t a t e s c o n s i d e r e d a remedy 

t h a t would r e q u i r e the t r a n s f e r e e c a r r i e r  t o use the a u t h o r i t y 

t o s e r v e s p e c i f i e d gateways. However, t h a t a l t e r n a t i v e was 

r e j e c t e d because such a r e s t r i c t i o n  i n t h i s case could harm 

a i r l i n e passengers t r a v e l i n g  t o London as a whole by producing 

an i n e f f i c i e n t a l l o c a t i o n of t h e l i m i t e d a u t h o r i t y  t o serve 

London. 

A l s o , l i t i g a t i o n  i s an a l t e r n a t i v e  t o a consent decree  i n a 

S e c t i o n 7 C l a y t o n Act case. The U n i t e d S t a t e s r e j e c t e d t h i s 

a l t e r n a t i v e because the s a l e  o r s u r r e n d e r  o f USAir's r o u t e 

a u t h o r i t y r e q u i r e d under the proposed F i n a l Judgment, which 

l i k e l y would r e s u l t  i n a t r a n s f e r  t o a U.S. c a r r i e r t h a t 

a l r e a d y p r o v i d e s London s e r v i c e and p o s s i b l y c o u l d r e s u l t  i n 

t h e t r a n s f e r  t o a new gateway, nonetheless would reduce t h e 

a n t i c o m p e t i t i v e e f f e c t s  o f t h e t r a n s a c t i o n w h i l e p r e s e r v i n g t h e 

s i g n i f i c a n t p r o c o m p e t i t i v e e f f e c t d i s c u s s e d  i n P a r t I I I above. 

W i t h t h e proposed r e l i e f , t h e p r o c o m p e t i t i v e b e n e f i t s of t h e 

t r a n s a c t i o n c l e a r l y outweigh i t s a n t i c o m p e t i t i v e e f f e c t s . 
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Seeking  t o e n j o i n t h e t r a n s a c t i o n , which  i s t h e o n l y o t h e r 

r e l i e f p r a c t i c a b l y a v a i l a b l e , would t h e r e f o r e not advance t h e 

p u b l i c i n t e r e s t . 

The U n i t e d S t a t e s  i s s a t i s f i e d t h a t t h e proposed F i n a l 

Judgment s u f f i c i e n t l y r e s o l v e s the a n t i t r u s t v i o l a t i o n a l l e g e d 

i n t h e Complaint. A l t h o u g h t h e proposed F i n a l Judgment may not 

be e n t e r e d u n t i l t h e c r i t e r i a e s t a b l i s h e d by t h e APPA (15 

U.S.C. § 1 6 ( b ) - ( h ) ) have been s a t i s f i e d , t h e p u b l i c w i l l 

b e n e f i t i m m e d i a t e l y from t he requirements  o f t h e proposed F i n a l 

Judgment because t h e defendants have s t i p u l a t e d  t o comply w i t h 

i t s terms pending i t s e n t r y by the C o u r t . 

V I I . 

DETERMINATIVE MATERIALS AND DOCUMENTS 

There are no m a t e r i a l s or documents t h a t t h e U n i t e d S t a t e s 

c o n s i d e r e d  t o be d e t e r m i n a t i v e  i n f o r m u l a t i n g t h i s proposed 

F i n a l Judgment. A c c o r d i n g l y , none are b e i n g f i l e d w i t h t h i s 

C o m p e t i t i v e Impact Statement. 

Dated: March 15, 1993 

R e s p e c t f u l l y s u b m i t t e d , 
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