
UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

CENTRAL DIVISION

UNITED STATES OF AMERICA, 

P l a i n t i f f , 

v. 

HOSPITAL ASSOCIATION OF GREATER 
DES MOINES, INC.; 

BROADLAWNS MEDICAL CENTER; 

DES MOINES GENERAL HOSPITAL COMPANY; 

IOWA LUTHERAN HOSPITAL; 

IOWA METHODIST MEDICAL CENTER; 

MERCY HOSPITAL MEDICAL CENTER, 
DES MOINES, IOWA, 

Defendants. 

F i l e d : 9/22/92 

Judge Vietor 

C i v i l Action No. 

Filed. 
4-92-7 0 6 4 8 

COMPETITIVE IMPACT STATEMENT 

Pursuant t o Section 2(b) of the A n t i t r u s t Procedures and 

Penalties Act, 15 U.S.C. § 1 6 ( b ) - ( h ) , the United States submits 

t h i s Competitive Impact Statement r e l a t i n g t o the proposed 

F i n a l Judgment submitted f o r en t r y i n t h i s c i v i l a n t i t r u s t 

proceeding. 

I . 

NATURE AND PURPOSE OF THE PROCEEDING 

On September 22, 1992, the United States f i l e d a c i v i l 



a n t i t r u s t complaint a l l e g i n g t h a t defendants named above 

conspired unreasonably to r e s t r a i n competition among 

themselves, by agreeing to l i m i t the types and amounts of 

a d v e r t i s i n g i n which they would engage, i n v i o l a t i o n of 

Section 1 of the Sherman Act, 15 U.S.C. § 1. This conspiracy 

diminished competition between these h o s p i t a l s f o r p a t i e n t s , 

p h y s i c i a n r e f e r r a l s , and t h i r d - p a r t y c o n t r a c t s , and deprived 

p a t i e n t s , physicians, and t h i r d - p a r t y payers of i n f o r m a t i o n 

necessary f o r them t o make informed choices on the s e l e c t i o n of 

h o s p i t a l s and of the b e n e f i t s of f r e e and open competition i n 

the sale of h o s p i t a l services. 

The Complaint alleges t h a t , beginning at least as e a r l y as 

October 26, 1989, and continuing u n t i l the date of the 

Complaint, defendants v i o l a t e d the Sherman Act by agreeing t h a t 

each h o s p i t a l would l i m i t i t s a d v e r t i s i n g expenditures to 1/3 

of 1% of i t s respective previous year's operating expenses, and 

would r e f r a i n from engaging i n c e r t a i n types of competitive 

a d v e r t i s i n g about the q u a l i t y of services provided by i t s 

h o s p i t a l . S p e c i f i c a l l y , each h o s p i t a l agreed to r e f r a i n from 

engaging i n a d v e r t i s i n g t h a t included q u a l i t y comparisons or 

t h a t would be considered image b u i l d i n g or 

self-aggrandizement. This agreement was set out i n a document 

e n t i t l e d "Guidelines on A d v e r t i s i n g " which was adopted by the 
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defendants on October 26, 1989. The Complaint f u r t h e r alleges 

t h a t defendants agreed t h a t each h o s p i t a l would e s t a b l i s h and 

adhere to an i n t e r n a l operating p o l i c y i n conformance w i t h the 

g u i d e l i n e s ' provisions l i m i t i n g a d v e r t i s i n g expenditures and 

r e s t r i c t i n g the use of c e r t a i n types of competitive a d v e r t i s i n g 

The r e l i e f sought i n the Complaint i s to e n j o i n defendants 

f o r a period of 10 years from continuing or renewing t h e i r 

agreement or from engaging i n any other agreement or 

arrangement having a s i m i l a r purpose or e f f e c t . The Complaint 

also seeks t o require defendants t o i n s t i t u t e a compliance 

program to ensure t h a t defendants do not enter i n t o or 

p a r t i c i p a t e i n any plan, program, or other arrangement having 

the purpose or e f f e c t of unreasonably r e s t r a i n i n g competition 

among the h o s p i t a l s i n Polk County. 

Entry of the proposed F i n a l Judgment w i l l terminate the 

a c t i o n , except t h a t the Court w i l l r e t a i n j u r i s d i c t i o n over the 

matter f o r f u r t h e r proceedings which may be required to 

i n t e r p r e t , enforce, or modify the Judgment, or to punish 

v i o l a t i o n s of any of i t s p r o v i s i o n s . 

I I . 

DESCRIPTION OF THE PRACTICES 
INVOLVED IN THE ALLEGED VIOLATION 

At t r i a l , the Government would have contended the f o l l o w i n g 

1. Hospital A s s o c i a t i o n of Greater Des Moines, Inc., 



("HAGDM") was incorporated i n 1976 and i s a trade association 

f o r general and s p e c i a l t y h o s p i t a l s located i n Polk County, 

Iowa. HAGDM i s a no n p r o f i t c o r p o r a t i o n located i n Des Moines, 

Iowa, whose current membership includes s i x of the seven 

acute-care h o s p i t a l s located i n Polk County, i n c l u d i n g the 

ot h e r defendants named herein and the Department of Veterans 

A f f a i r s Medical Center i n Des Moines. 

2. Broadlawns Medical Center <"Broadlawns") i s a 214-bed, 

county p u b l i c h o s p i t a l located i n the downtown section of Des 

Moines, Iowa. Broadlawns i s a member of HAGDM and i t s Chief 

Executive O f f i c e r ("CEO") serves as a d i r e c t o r of HAGDM, 

3. Des Moines General H o s p i t a l Company ("DMGHC") i s a 

n o n p r o f i t corporation t h a t operates Des Moines General Hospital 

("DMGH"). DMGH i s a 150-bed, acute-care, osteopathic h o s p i t a l 

l o c a t e d i n Des Moines, Iowa. DMGH i s c u r r e n t l y managed by 

Quorum Health Resources, Inc., which i s located i n Na s h v i l l e , 

Tennessee. The management agreement w i t h Quorum Health 

Resources i s scheduled to expire i n 1993. DMGH i s a member of 

HAGDM and i t s COO serves as a d i r e c t o r of HAGDM. 

4. Iowa Lutheran Hospital ("ILH") i s a 333-bed, 

acute-care, n o n p r o f i t h o s p i t a l c o r p o r a t i o n located i n Des 

Moines, Iowa. Fairview H o s p i t a l & Healthcare Services, Inc., 

which i s located i n Minneapolis, Minnesota, i s the sole member 
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of ILH. ILH i s a member of HAGDM and i t s CEO serves as a 

d i r e c t o r of HAGDM. 

5. Iowa Methodist Medical Center ("IMMC") i s a 680-bed, 

acute-care, n o n p r o f i t h o s p i t a l c o r p o r a t i o n located i n Des 

Moines, Iowa. Iowa Methodist Health System, I n c . , which i s 

located i n Des Moines, Iowa, i s the sole member of IMMC. IMMC 

i s a member of HAGDM and i t s CEO serves as a d i r e c t o r of HAGDM. 

6. Mercy H o s p i t a l Medical Center ("Mercy") i s a 520-bed, 

acute-care, n o n p r o f i t h o s p i t a l c o r p o r a t i o n located i n Des 

Moines, Iowa. Mercy Health Center of Central Iowa, Inc., which 

i s l o c a t e d i n Des Moines, Iowa, i s the sole member o£ Mercy. 

Mercy i s a member of HAGDM and i t s CEO serves as a d i r e c t o r of 

HAGDM. 

7. The f i v e above-named h o s p i t a l s [ h e r e i n a f t e r r e f e r r e d 

to as defendant h o s p i t a l s ] are or operate general acute-care 

h o s p i t a l s i n Polk County, Iowa, t h a t provide a v a r i e t y of 

services i n connection w i t h the diagnosis, care, and treatment 

of p a t i e n t s . These defendant h o s p i t a l s compete w i t h each other 

f o r p a t i e n t s r e s i d i n g i n Polk County and nearby areas. With 

the exception of one small h o s p i t a l and the Department of 

Veterans A f f a i r s Medical Center, the defendant h o s p i t a l s are or 

operate the only general acute-care h o s p i t a l s i n Polk County. 
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8. General acute-care h o s p i t a l s , i n c l u d i n g defendant 

h o s p i t a l s , compete f o r p a t i e n t s on the basis of p r i c e , q u a l i t y , 

and services. Such h o s p i t a l s endeavor t o increase admissions 

by attempting to influence p a t i e n t s i n t h e i r choice of 

f a c i l i t y , by t r y i n g to persuade physicians to r e f e r p a t i e n t s to 

t h e i r f a c i l i t y , and by c o n t r a c t i n g w i t h t h i r d - p a r t y payers who 

can i n f l u e n c e h o s p i t a l u t i l i z a t i o n of t h e i r e n r o l l e e s . General 

acute-care h o s p i t a l s s t r i v e to increase admissions, i n p a r t , by 

using a d v e r t i s i n g to inform p a t i e n t s , physicians, and 

t h i r d - p a r t y payers about the p r i c e , q u a l i t y , and range of 

services o f f e r e d by t h e i r h o s p i t a l . 

9. Consumers of i n p a t i e n t h o s p i t a l services o f t e n have 

l i m i t e d i n f o r m a t i o n about h o s p i t a l s and, th e r e f o r e , r e l y i n 

par t on a d v e r t i s i n g to le a r n about the q u a l i t y , p r i c e , and 

range of services o f f e r e d by h o s p i t a l s i n t h e i r geographic 

area. H o s p i t a l a d v e r t i s i n g i s i n c r e a s i n g l y being used to 

provide t h i s information i n a format t h a t consumers can 

understand. When inform a t i o n i s made av a i l a b l e to consumers, 

they can more e a s i l y s e l e c t , or a s s i s t t h e i r physician i n 

s e l e c t i n g , the h o s p i t a l t h a t best meets t h e i r needs. Hospitals 

are thereby encouraged to compete t o provide the types and 

q u a l i t y of services t h a t consumers and physicians desire at a 

reasonable p r i c e . 
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10. Beginning at l e a s t as e a r l y as October 26, 1989, 

defendants have combined and conspired to r e s t r a i n competition 

i n v i o l a t i o n of Section 1 of the Sherman Act. The combination 

and conspiracy consists of a continuing agreement, 

understanding, and concert of action among defendants whereby 

each defendant h o s p i t a l i s t o l i m i t the types and amount of 

a d v e r t i s i n g i n which i t engages, thus d i m i n i s h i n g competition 

between the defendant h o s p i t a l s f o r p a t i e n t s , physician 

r e f e r r a l s , and t h i r d - p a r t y contracts. On October 26, 1989, the 

defendant h o s p i t a l s adopted the "Guidelines on A d v e r t i s i n g , " a 

document prepared under the auspices of HAGDM. I n adopting 

these g u i d e l i n e s , defendant h o s p i t a l s agreed to l i m i t t h e i r 

a d v e r t i s i n g expenditures to 1/3 of 1% of t h e i r respective 

previous year's operating expenses, and t o r e f r a i n from 

engaging i n c e r t a i n types of competitive a d v e r t i s i n g , i n c l u d i n g 

q u a l i t y comparisons, claims of prominence, image b u i l d i n g , or 

self-aggrandizement. 

11. I n furtherance of t h i s combination and conspiracy, 

defendants also agreed th a t each defendant h o s p i t a l would 

e s t a b l i s h and adhere to an i n t e r n a l operating p o l i c y l i m i t i n g 

i t s a d v e r t i s i n g expenditures and r e s t r a i n i n g i t from engaging 

i n those types of a d v e r t i s i n g p r o h i b i t e d by the agreement. The 

actions of defendants f a r exceeded any reasonably l i m i t e d 

undertaking to r e s t r a i n f a l s e and deceptive a d v e r t i s i n g . 



12. This combination and conspiracy had the e f f e c t of 

unreasonably r e s t r a i n i n g p r i c e and q u a l i t y competition among 

defendant h o s p i t a l s f o r the sale of h o s p i t a l services to 

p a t i e n t s and t h i r d - p a r t y payers, and f o r physician r e f e r r a l s . 

The combination and conspiracy deprived p a t i e n t s , physicians, 

and t h i r d - p a r t y payers i n Polk County of in f o r m a t i o n needed by 

them to make informed choices on the s e l e c t i o n of h o s p i t a l s and 

of the b e n e f i t s of f r e e and open competition i n the sale of 

h o s p i t a l services. 

I l l . 

EXPLANATION OF THE PROPOSED FINAL JUDGMENT 

The United States and defendants have s t i p u l a t e d t h a t the 

Court may enter the proposed F i n a l Judgment a f t e r compliance 

w i t h the A n t i t r u s t Procedures and Penalties Act, 15 U.S.C. 

§ 1 6 ( b ) - ( h ) . The proposed F i n a l Judgment provides t h a t i t s 

e n t r y does not c o n s t i t u t e any evidence against or admission by 

any p a r t y w i t h respect to any issue of f a c t or law. 

Under the pro v i s i o n s of Section 2(e) of the A n t i t r u s t 

Procedures and Penalties Act, 15 U.S.C. § 16(e), the proposed 

F i n a l Judgment may not be entered unless the Court f i n d s t h a t 

such e n t r y i s i n the p u b l i c i n t e r e s t . Section XI of the 

proposed F i n a l Judgment sets f o r t h such a f i n d i n g . 
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The proposed F i n a l Judgment i s intended to ensure t h a t 

defendant ho s p i t a l s reach independent decisions regarding the 

amount each defendant h o s p i t a l expends to advertise i t s 

h o s p i t a l services and the types of such a d v e r t i s i n g each 

defendant u t i l i z e s , and t h a t defendant HAGDM does not act as a 

conduit to encourage j o i n t agreements on a d v e r t i s i n g , 

A. P r o h i b i t i o n s and O b l i g a t i o n s 

Under Section IV of the proposed F i n a l Judgment, each 

defendant i s enjoined and r e s t r a i n e d from entering i n t o , 

d i r e c t l y or i n d i r e c t l y , any c o n t r a c t , agreement, understanding, 

arrangement, plan, program, or course of action w i t h any 

h o s p i t a l i n the Des Moines area or any Des Moines area h o s p i t a l 

a s s o c i a t i o n t o l i m i t or regulate the types or amounts of 

a d v e r t i s i n g by any h o s p i t a l i n the Des Moines area. The "Des 

Moines area" i s defined i n Section I I I as Polk County, Iowa. 

Section V provides t h a t nothing i n the F i n a l Judgment 

p r o h i b i t s any defendant from e x e r c i s i n g r i g h t s permitted under 

the F i r s t Amendment to the United States C o n s t i t u t i o n to 

p e t i t i o n any federal or s t a t e government executive agency, 

l e g i s l a t i v e body, or other governmental agency concerning 

l e g i s l a t i o n , regulatory actions, or governmental p o l i c i e s or 

actions r e l a t i n g to a d v e r t i s i n g by h o s p i t a l s . 
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Section VI requires each defendant t o maintain an a n t i t r u s t 

compliance program. Section VI provides t h a t t h i s program at a 

minimum s h a l l include: (A) d i s t r i b u t i n g , w i t h i n 60 days from 

the e n t r y of the F i n a l Judgment, a copy of the F i n a l Judgment 

to a l l d i r e c t o r s , o f f i c e r s , and management employees; 

(B) n o t i f y i n g , w i t h i n 60 days from the e n t r y of the F i n a l 

Judgment, a l l d i r e c t o r s , o f f i c e r s , and management employees 

t h a t the defendant w i l l not be bound by HAGDM's "Guidelines on 

A d v e r t i s i n g , " dated October 26, 1989; (C) d i s t r i b u t i n g i n a 

t i m e l y manner a copy of the F i n a l Judgment to any person who 

succeeds t o a p o s i t i o n as d i r e c t o r , o f f i c e r , or management 

employee; (D) holding a b r i e f i n g annually f o r a l l d i r e c t o r s , 

o f f i c e r s , and management employees on c e r t a i n t o p i c s r e l a t e d to 

the F i n a l Judgment and the a n t i t r u s t laws; and (E) maintaining 

f o r i n s p e c t i o n by p l a i n t i f f a record of the d i r e c t o r s , 

o f f i c e r s , and management employees who attend each annual 

b r i e f i n g . The annual b r i e f i n g w i l l be held t o educate them on 

(1) the meaning and requirements of the F i n a l Judgment 

i n c l u d i n g the consequences of noncompliance w i t h the F i n a l 

Judgment and (2) the a p p l i c a t i o n of the a n t i t r u s t laws to the 

defendant's a c t i v i t i e s i n c l u d i n g p o t e n t i a l a n t i t r u s t concerns 

r a i s e d by h o s p i t a l s (a) engaging i n agreements or arrangements 

t o a l l o c a t e services, equipment, or f a c i l i t i e s or any other 
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j o i n t a c t i v i t i e s , and (b) exchanging of competitive i n f o r m a t i o n 

such as contemplated or expected changes i n prices or 

employees' s a l a r i e s or b e n e f i t s . "Management employee," as 

defined i n Section I I I , includes any employee who supervises 

the preparation of or approves any p r i c e , r a t e , or discount 

schedule; any wage, salary, or employee b e n e f i t schedule; any 

budget or f i n a n c i a l plan; any marketing or a d v e r t i s i n g plan; 

any long range or s t r a t e g i c plan; or any plan to acquire 

m a t e r i a l s , equipment, or services. 

Section V I I requires various c e r t i f i c a t i o n s of defendants. 

Section V I I ( A ) requires each defendant to c e r t i f y to p l a i n t i f f 

w i t h i n 75 days a f t e r the e n t r y of the F i n a l Judgment whether 

defendant has made the d i s t r i b u t i o n and n o t i f i c a t i o n required 

by Section VI of the F i n a l Judgment. Section V I I ( B ) requires 

each defendant t o c e r t i f y to p l a i n t i f f annually f o r 10 years 

a f t e r the e n t r y of the F i n a l Judgment whether defendant has 

complied w i t h the provisions of Section VI of the F i n a l 

Judgment. 

Section V I I I ( A ) provides that an authorized representative 

of the Department of Jus t i c e may v i s i t defendants' o f f i c e s , 

a f t e r p r o v i d i n g reasonable n o t i c e , t o review t h e i r records and 

to conduct int e r v i e w s regarding any matters contained i n the 

F i n a l Judgment. Defendants may also be required to submit 

w r i t t e n r e p o r t s , under oath, p e r t a i n i n g t o the Fin a l Judgment. 
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B. Scope of the Proposed F i n a l Judgment 

Section I I of the Fin a l Judgment provides t h a t the F i n a l 

Judgment s h a l l apply to each defendant and to each of i t s 

o f f i c e r s , d i r e c t o r s , agents, employees, successors, and assigns 

and to a l l other persons i n a c t i v e concert or p a r t i c i p a t i o n 

w i t h any of them who receive a c t u a l notice of the F i n a l 

Judgment by personal service or otherwise. 

Section X of the proposed F i n a l Judgment provides t h a t the 

F i n a l Judgment s h a l l remain i n e f f e c t f o r 10 years. 

C. E f f e c t of the Proposed Judgment on Competition 

The r e l i e f i n the proposed F i n a l Judgment i s designed to 

ensure th a t each defendant h o s p i t a l , using i t s independent 

judgment, decides u n i l a t e r a l l y the amount i t expends on 

a d v e r t i s i n g and the types of a d v e r t i s i n g i t u t i l i z e s , and t h a t 

n e i t h e r HAGDM nor the defendant h o s p i t a l s undertake any 

c o l l e c t i v e a c t i v i t y or arrangement to l i m i t or regulate such 

a d v e r t i s i n g . I t i s also designed t o ensure t h a t p a t i e n t s , 

physicians, and t h i r d - p a r t y payers have the op p o r t u n i t y t o 

receive i n f o r m a t i o n necessary f o r them to make informed choices 

on the s e l e c t i o n of hos p i t a l s and to b e n e f i t from lower prices 

or increased q u a l i t y that would r e s u l t from competition among 

the h o s p i t a l s . 
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The Department of Ju s t i c e believes t h a t the proposed F i n a l 

Judgment contains adequate p r o v i s i o n s to prevent f u r t h e r 

v i o l a t i o n s of the type upon which the Complaint i s based and to 

remedy the e f f e c t s of the alleged agreement. 

IV. 

REMEDIES AVAILABLE TO 
POTENTIAL PRIVATE LITIGANTS 

Section 4 of the Clayton Act, 15 U.S.C. § 15, provides t h a t 

any person who has been i n j u r e d as a r e s u l t of conduct 

p r o h i b i t e d by the a n t i t r u s t laws may b r i n g s u i t i n fe d e r a l 

c o u r t t o recover three times the damages s u f f e r e d , as w e l l as 

costs and reasonable attorney's fees. Entry of the proposed 

F i n a l Judgment w i l l n e i t h e r impair nor a s s i s t the br i n g i n g of 

such actions. Under the pro v i s i o n s of Section 5(a) of the 

Clayton Act, 15 U.S.C. § 16(a), the judgment has no prima f a c i e 

e f f e c t i n any subsequent law s u i t s t h a t may be brought against 

defendants i n t h i s matter. 

V. 

PROCEDURES AVAILABLE FOR MODIFICATION 
OF THE PROPOSED JUDGMENT  

As provided i n Section 2(d) of the A n t i t r u s t Procedures and 

Penalties Act, 15 U.S.C. § 16(d), any person b e l i e v i n g t h a t the 

proposed F i n a l Judgment should be modified may submit w r i t t e n 

comments to Robert E. Bloch, Chief, Professions and 
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I n t e l l e c t u a l Property Section, U.S. Department of J u s t i c e , 

A n t i t r u s t D i v i s i o n , 555 4 t h Street, N.W., Room 9903, J u d i c i a r y 

Center B u i l d i n g , Washington, D. C. 20001, w i t h i n the 60-day 

period provided by the Act. These comments, and the 

Department's responses, w i l l be f i l e d w i t h the Court and 

published i n the Federal Register. A l l comments w i l l be given 

due con s i d e r a t i o n by the Department of J u s t i c e , which remains 

free to withdraw i t s consent to the proposed F i n a l Judgment at 

any time p r i o r to e n t r y . Section IX of the proposed F i n a l 

Judgment provides t h a t the Court r e t a i n s j u r i s d i c t i o n over t h i s 

a c t i o n , and the p a r t i e s may apply to the Court f o r any order 

necessary or appropriate f o r the m o d i f i c a t i o n , i n t e r p r e t a t i o n , 

or enforcement of the F i n a l Judgment. 

V I . 

ALTERNATIVE TO THE PROPOSED FINAL JUDGMENT 

The a l t e r n a t i v e t o the proposed F i n a l Judgment would be a 

f u l l t r i a l of the case. I n the view of the Department of 

Ju s t i c e , such a t r i a l would involve s u b s t a n t i a l cost to the 

United States and i s not warranted since the proposed F i n a l 

Judgment provides the r e l i e f that the United States sought i n 

i t s Complaint. 
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V I I . 

DETERMINATIVE MATERIALS AND DOCUMENTS 

No materials and documents of the type described i n Section 

2(b) of the A n t i t r u s t Procedures and Penalties Act, 15 U.S.C. 

§ 16(b), were considered i n f o r m u l a t i n g the proposed F i n a l

Judgment. 

Respec t f u l l y submitted, 

Nancy M.  Goodman 
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Karen L. Gable 

John B. Arnett, Sr.
Attorneys 
U.S. Department of Justice 
Antitrust Division 
555 4th Street, N.W. 
Washington, D. C. 20001 
Telephone: (202) 307-0798 
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