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UNITED STATES DISTRICT COURT .
EASTERN DISTRICT OF KENTUCKY .~

LONDONDIVISION - ... FI1LE

UNITED STATES OF AMERICA. - . -

AT LLONDON
LEBLIK = =~ THMER
CLERX. U 8 Y. 1 COURY

Plaintiff,
vS.

SUIZA FOODS CORPORATION . -.Civil Action No. 99-CV-130

d/b‘/a‘ Louis Trauth ‘Dairy,~ :
Land O’ Sun Dairy, and
Flav-O-Rich Dairy, and

" Entered: August 30, 1999

'BROUGHTON FOODS COMPANY, - -
d/b/a Southern Belle Dairy

Defendants.

I N L " WA W I N P S W N N U W G

FINAL JUDGMENT

WHEREAS plaintiff the United States of America (hereinafter "United
States"), having filed its Complaint heréin, and defendants, by their attorneys, having
consented to the entry of this Final Ju” sment without trial or adjudication of any
issue of fact or law herein, and without, this Final J udgment constituting any
evidence against or an admission by any party with respect At;) any issue of law or fact
herein,;

AND WHEREAS, the defendants have agreed to be bound by the

provisions of this Final Judgment pending its approval by the Court;



AND W'HEREAS, prompt and certain divestiture. of.certain assetstoa
third party is the essence of At.hiszagreement;,- L v

-AND WHEREAS plaintiff requires defendants to-divest, as a viable .
business, the Southern Belle Dairy so as to ensure, to the sole satisfacﬁon of the
plaintiff, that the Acquirer will be-able to continue to operate the Southern Belle
Dairy as a viable, ongoing business;

AND WHEREAS, defendants have represented to plaintiff that the
divestiture required below can and will be made as provided in this Final J udgment
and that defendants will latér raise no claims of hardship or difficulty as grounds for
asking the Court to modify any of the divestiture provisions contained below;

NOW, THEREFORE, before the taking of any testimony, and without
trial or adjudication of any issue of fact or law herein, and ﬁpon consent of the parties
hereto, it is hereby ORDERED, ADJUDGED, AND DECREED as follows:

L

- JURISDICTION

This Court has jurisdiction over the subject matter of this action and
over each of the parties hereto. The Complaint states a claim upon which relief may
be granted against the defendant under Section 7 of the Clayton Act, as amended (15

U.S.C.§18).



II.-

DEFINITIONS -~ 0 - s

As-‘used in this Final Judgment: » =~ - oo

A. "Acquirer" means the pei’son(s) to whom defendants shall sell the
Southern Belle Dairy (as defined below). - ‘ | a : e

B. “Southern Belleé Dairy” means the entire 'milk:processing plant
owned by Broughton Foods Company located in Pulaski County, Kentucky, and all
related assets, including all rights and interests in it, including all property and
.contract rights, ali existing inventory, accountslrece'ivable,’pertinent correspondence
and files, customer lists, all related customer information, advertising inateria-ls, ‘
contracts or other relaﬁonships with suppliers; customers and distributors, any'
rights, contracts and licenses involving intellectual property, trademarks, tradenames
or brands, computers and other physical assets and equipment used for productivn at,
distribution from, or associated with, Southern Belle Dairy or any of its distribution
branches and locations.

C. ~""Suiza Foods Corporation” means defendant Suiza Foods
Corporation and includes its successors and assigns, their subsidiaries, divisicns, -
groups, pgrtnershjps and joint venturés, aﬁiliateé, directors, officers, managers.
agents and employees.

D. "Broughton Foods Company” means defendant Broughton Foods

Company and includes its successors and assigns, their subsidiaries, divisions,



groups, partnerships and joint ventures, affiliates, directors,-oﬁicers, managers,

agents and employees.
111

APPLICABILITY

A. The provisions of this Final Judgment:apply to the defendants,
their successors and assigns, their subsidiaries, affiliates, directors, officers,
managers, agents, and employees, and all othe? persons in active concert or
participation with any of them who shall have received actual notice of this Final
Judgment by personal service or otherwise.

B. Southern Belle Dairy may not be sold to an Acquirér that has nof
agreed to be bound by the provisions of this Final Judgment. |

Iv.

DIVESTITURE OF ASSETS

A. | Suiza Foods Corporation is hereby ordered and directed, within
six (6) months from the date this Final Judgment is filed with the Court, or five (5)"
calendar days after notice of the entry of this Final Jud _ment by the Court,
whichever is later, to divest the Southern Belle Dairy tu an Acquirer acceptable to the
United States in its sole discretion. The United States. in its sole discretion, may
agree to an extension of this time period of up to one (1) month, and shall notify the

Court in such circumstances.



B. Unless the United States consents in writing, the divestiture
pursuant to Section IV, or by trustee appointed pursuant toSection V of this Final
Judgment, shall includé‘ the entire Southern Belle Dairy defined above. Divestiture
shall be accémplished in such a way as to satisfy the United States, in its sole
discretion that the Southern Belle Dairy can and will be operated by the Acquirer as
a viable, ongoing business. Divestiture of the Southern Belle Dairy, whether
pursuant to Section'TV or Section V of this Final Judgment, shall be made to a
purchaser for whom it is demonstrated to the sole satisfaction of the United States
that (1) the purchase is for the purpose of competing effectively in the dairy business,
(2.) the Acquirer has the managerial, 'qpefational, and financial capai)ility to compete
eﬁ“ectively' i.n the dairy business; and (3) that none of the terms of any agreement
between the Acquirer and defendant give defendant the ability unreasonably to raise
the Acquirer’é costs, to lower the A.quirer’s efficiency, or otherWiSe to interfere in the
ability of the Acquirer to compete effectively. |

| C. In accomplislﬁng the divestifure ordered by this Final Judgment,
Suiza Foods Corporation shall m.:ke known, by usual and customary means, the
availability of the Southern Bell: Dairy. Suiza Foods Corporation shall provide any
person making inquiry regarding a possible purchase a copy of the Final Judgment.
The defendants shall also offer to fﬁrnish to any bona fide prospec‘tive purchaser,
subject to customary confidentiality assurances, all information regarding the

Southern Belle Dairy customarily provided in a due diligence process, except such



information subject to. attorney-client privilege or attorney work product privilege.
Defendants shall make available such information to-the plaintiff at the same time
that such information is made"ava‘ilable‘ to -aﬁy other person. Defendants shall permit
bona fide prospective purchasers of the Southern Belle Dairy to have access to
personnel and to make such inspection of physical facilities and any and all financial,
operational, or other documents and information customarily provided as part of a
due diligénce process.

D. Defendants shall not interfere with any negotiations by the
Acquirer to employ any employee whose ‘primarﬂy responsibility is the production,
saie, marketing, or distribution of products from the Southern Belle Dairy.

E. Suiza Foods Corporation shall take all reasonable steps to
accomplish quickly the divestiture contemplated by this Final Judgment. Defendants
shall not tak:: any action that will impede in any way the operation of the Southern |
Bellé Dairy other than in the ordinary course of their other business.

V.

APPOINTMENT OF TRUSTEE

A In the event that Suiza Foods Corporation has not divested the
Southern: Belle Dairy within the time period specified in Section IV. A., it shall noﬁfy
the plaintiff of that fact in writing. Inlthe event that Suiza Foods Corporation has not
divested the Southern Belle Dairy within the time period specified in Section IV. A.,

and upon application of the United States, the Court shall appoint a trustee selected



by the United States to effect the djvestitu‘re of the Southern Belle Dairy.- Unless the
plaintiff otherwise consents in-writing, the divestiture shall be accomplished in such a
way as to satisfy the United States, in its sole discretion, that the Southern Belle
Dairy can and will be operated by the Acquirer as a viable bn-going business.

B. After the appointment of a trustee becomes effective, only the
trustee shall have the right to sell the Southern Belle Dairy. The trustee shall have
the power‘ and authority to accomplish the divestiture at the best price then
obtainable upon a reasonable effort by the trustee, subject to-the provisions of

"Sections IV, V and VIII of this Final Judgment, and shall have such other powers as
the Court shall deem appropﬁate. Subject to Section V. C. of this Final Judgment,
the trustee shall have the power and authority to hire at the cost and expense of
defendants any investment bankers, attorneys, or other agents reasonably necessary
in the judgment .of the trustée to assist in the divestiture, and such professionals and
agents shall be solely accountable to the trustee. The trustee shall have the power
and authority to accomplish the divestiture at the earliest possible time to a
purchaser acceptable to the United States, and shall have such other . wers as this
Court shall deem appropriate. Defendants shall not object to a sale by the trustee on
any grounds other than the trustee's malfeasance. Any such' objections by defendants
must be conveyed in writing to the plaintiffs and the trustee within ten (10) calendar

days after the trustee has provided the notice required under Section VI.




C. The trustee shall serve at the cost and expense of Suiza Foods
Corporation, on.such terms and conditions as.the Court may prescribe, and shall
account for all monies:derived from the sale of the'assets sold by the trustee and all
costs and expenses so incurred. After approval by the Court of the trustee's
accounting, including fees for its servicés and thqse of any professionals and agents
retained by the trustee, all remaining money shall be paid to Suiza Foods Corporation
and the trust shall then be terminated. The compensation of such trustee and that of
any professionals and agents retained By the trustee shall be reasonable in light of
the value of the Southern Bélle Dairy.and based on a fee arrangement providing the
trustee with an incentive based on the price and terms of the divestiture and the .
speed with which it is accomplished.

D. Suiza Foods Corporation shall use its best efforts to assist the
trustee in accomplishing the required divestiture. The trustee and any consultants,
accountants, attorneys, and other persons retained by the trustee shall have full and
complete access to the personnel, books, records, and facilities of, and relating to, the
Southern Belle Dairy, and defendants shall deve’.p financial or other information
relevant to such assets customarily provided in a du= diligence process as the trustee
may reasonably request, subject to reasoﬁable protection for trade secret or other
confidential ‘rese':arch, development, or commercial information. Defendants shall
.take no action to interfere with or to impede the trustee's accomplishment of the

divestiture. Defendants shall permit prospective arquirers of the assets to have



reasonable access to personnel and to make such inspection of physical fa}c_‘ilities and
any and all financial, operational, or.other.documents and other information as may
be relevant to the divestiture required by this Final Judgment.

E. After its appointment, the trustee shall file monthly reports with
the parties and th~é Court setting forth the trustee's efforts to accompliéh the
divestiture ordered under this Final Judgment; provided, ho;avever, that to the extent
such reports contain information that the trustee deems confidential, such reports
shall not be ﬁlgd in the public docket of the Court. Suvch reports shall include the
.name, address and télephone number of each person who, during the preceding
I_non-th, made an offer to acduire, expressed an initerest in acquiring,_ entered into
negotiatioﬁs to acquire, or was contactéd or made an inquiry about acquiring, any
interest in the Southern Belle Dairy, and shall describe in detail each contact with
any such person during that period. The trustee shall maintain full records of all
efforts made to divest the Scuthern Belle Dairy. If the trustee has not accomplished
such divestiture within six (6) months after its appointment, the trustee shall
thereupon promptly file w':h the Court a report setting forth (1) the trustee's efforts
to accomplish the requiréc.i divestiture, (2) the reasons, in the trustee's judgment, why
the required divestiture has not been accomplished, and (3) the trustee's
recommendgtions; provided, however, that to the extent such reports contain
information tilat the trustee deems confidential, such reports shall not be filed in the

public docket of the Court. The trustee shall at the same time furnish such report to



the parties, who shall each have the right to be heard and to Iﬁake additional
‘recommendations consistent with the purpose of the trust. ‘The Court shall thereafter
enter such orders as it 'éhall- deem appropriate in-order to carry out the purpose of the
Final Judgment, which may, if necessary, include extending the trust and the term of
the trustee's appointment ‘by a period requested by the United States.

NOTIFICATION

A. Within two (2) business days following execution of a definitive
Aagreement,- Suiza Foods Corporation or the trustee, whichever is then responsible for
effecting the divestiture required herein, shall notify the plaintiff of 'an.y proposed
divestiture required by Section IV or V of thié Final Judgment. If the trustee is |
responsible, it shall similarly notify Suiza Foods Cbrporétion. The notice shall set
forth :he details of the proposed transaction and list the name, address, and
telephone numbér of each person not previously identiﬁe_ad who oﬁered to, or
expressed an interest in or desire to, acquire any ownership interest in the Southern
Be'ie Dairy, together with full details of the same. Within ﬁﬁ;eeﬁ (15) calendar days
after receipt of the notice, the plaintiff may request from Suiza Foods Corporation,
the proposed purchaser, or any third party additional information concerning the
proposed divestiture, the proposed purchaser, and any other poténtial purchaser.
Suiza Foods Corporation or the trustee shall furnish the additional information

within fifteen (15) calendar days of the receipt of the request. Within thirty (30)

10



calendar days after receipt of the notice or within twenty (20) calendar days after
receipt of the additional information by the United States, whichever is later, the -
United Stgtes shall notify in-writing Suiza-Foods Corporation and the trustee, if there
is one, whether or not it objects to the proposed divestiture. If the United States
notifies in writing Suiza Foods Corporation and the trustee, if there is one, that it
does not object, then the divestiture may be consummated, subject only to Suiza
Foods Corporation’s limited right to object to the sale under Section V. B. Absent
written notice that the United States does not object to the proposed purchaser or
upon objection by the United States, a divestiture proposed under Section IV or V
ma;y not be consummated. Upon objection by'Suizé Foods Corporatibn under Section
V. B, the préposed divestiture under Section V shall not be accomplished unless
approved by thé Court.

B. Twenty (20) calendar days from the date of the filing of this Final
' J udgmeht, and every thirty (30) calendar days thereafter until the divestiture has
been completed under Section IV or V, Suiza Foods Corporation shall deliver to the
plaintiff a written affidavit as to the fact and manner of compliz..ce with Section IV or
V of this Final Judgment. Each such affidavit shall include, for each person who
during the preceding thirty (30) calendar days madg an offer, expressed an interest or
desire to acquire, entered into negotiations to acquire, or made ah inquiry about
acquiring any oWnership interest in all or any portion of the Southern Belle Dairy,

the name, address, and telephone number of that person and a detailed description of

11




each contact with that person during that period. Each such affidavit shall also = -
include a description of the efforts that Suiza Foods Corporation has taken to solicit a
buyer for the relevant assets-and to provide required information to prospective

purchasers including the limitations, if any, on such information. Assuming the

information set forth in the affidavit is true and complete, any objection by the United -

States to the information provided by the defendant, including limitations on
informatibn, shall be made within fourteen (14) calendar days of receipt of such
affidavit. Suiza Foods Corporation shall maintain full records of all efforts made to
divest all or any portion of the Southern Belle Dairy.

| VII.

FINANCING

Suiza Foods Corporation shall not finance all or any part of any
purchase of the Southern Belle Dairy made pursuant to Sections IV or V of this Final
Judgment.

VIII.

HOLD SEPARAT.. REQUIREMENTS

Unless otherwise indicated, from the date of ﬁling of this proposed Final
Judgment with the Court and until the divestiture required by Section IV. A: or V of
the Final Judgment has been accomplished:

A. Following consummation of Suiza Foods Corporation’s acquisition

of Broughton Foods Company and until the divestiture required by Section IV. A orV

12



of the Final Judgment has been accomplished, Suiza Foods Corporation shall
preserve, maintain, and operate the Southern Belte Dairy as an independent
competitor with management, production, sales and operations held entirely -
separate, distinct and apart from those of Suiza Foods Corporation. Suiza Foods
Corporation shall not coordinate the production; marketing or sale of products from
Southern Belle Dairy’s business with.the business that it will own as a result of the
acquisitioﬁ of Broughton Foods Company. - -
B. Following consummation of Suiza Foods Corporation’s acquisition

of Broughton Foods Compan& and until the divestiture required by Section IV. A. or V
| of the Final AJ udgment has been accomplished, Suiza Foods ~Corporatioh shall take all
steps‘rea.sonably necessary to ensure thét the Southern Belle Dairy will be
maintained and operated as an independent, ongoing, éconémically viable and active
competitor in the pruduction and sale of products; that the management of the
Southern Belle Dairy will not be influenced by Suiza Foods Corporation, and that the
books, records, competitively sensitive sales, marketing and pricing information, and
decision-making a-sociated with the Southern Belle Dairy will be kept separate and
apart from the operations of Suiza Foods Corporation. Suiza Foods Corporation’s
iﬁﬂuence over the Southern Belle Dairy shall be limited to thét necessary to carry out
its obligations under the Final Judgment. Suiza Foods Corporation may receive
historical aggregate financial information (excluding capacity or pricing information)

relating to the Southern Belle Dairy to the extent necessary to allow Suiza Foods

13



Corporation to prepare financial reports, tax returns, personnel reporfs, apd other
necessary or legally required reports including provision of due diligence information
required to be made available pursuant to this Final Judgment.

C. Following consummation of Suiza Foods Corporation’s acquisition
of Broughton Foods Company and until the divestiture required by Section IV. A. or V
of the Final Judgment has been accomplished, Suiza Foods Corporation shall use all
reasonable efforts to maintain the operations of the Southern Belle Dairy, and shall
maintain at current or previously approved levels, whichever are higher, internal
‘funding, promotional, advel;tising, sales, technical assistance, marketing and
merchandising support for the Southern Belle Dairy.

D. Following consummation of Suiza Foods Corporétion’s acduisition
of Broughton Foods Company and until the divestiture required by Section IV. A. or V
of the Final Judgment has been accomplished, Suiza Foods Corporation shall provide
and maintain sufficient working capital to maintain the Southern Belle Dairy as an
economically viable, ongoing business.

E. -Following consummation of Suiza Foods Corporation’s acqu’ .tion
of Broughton Foods Company and until the divestiture required by Section IV. ;1. ¢» V
of the Final Judgment has been accomplished, Suiza Foods Corporation éhall provide
and maintain sufﬁciént lines and sources of credit to maintain the Southern Belle

Dairy as an economically viable, ongoing business.
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F. Following consummation of Suiza Foods Cerporation’s acquisition
of Broughton Fooas Company and until the divestiture required by Section IV. A. or V
of the Final Judgmenthas been:acecomplished, Suiza Foods Corporation shall take all
steps reasonably necessary to ensure that the Southern Belle Dairy is fully
maintained in operable condition at no lower than its current rated capacity levels,
and shall maintain and-adhereto normal repair and maintenance schedules for the
Southern Belle Dairy.- - --

G. Suiza Foods Corporation shall not, except as part of a divestiture
épproved by »plaintiff,' remove, sell, lease, assign, transfer, pledge or otherwise dispose
of or pledge as collateral for léans, any assets of the Sguthern Belle Dair;y.»

H. = The management of So‘uthern Belle Dairy shall maintain, in
accordance with sound accounting principles, separate, true, accurate and complete
financial ledgers, books and records that report, on a period'c basis, such as the last
business day of every month, consistent with past practices, the assets, liabilities,
expenses, revenues, income, profit and loss of the Southern Belle Dairy.

1. “Except in the ordinary course of businuss or as is otherwise
consistent with this Final Judgment, Suiza Foods Cofporaticn shall not hire and shall
not transfer or terminate, or alter, to the detriment of any employee, any current
employment or salary agreements for any employeeé who on the date of the filing of
this proposed Final Judgment work at the Southern Belle Dairy, unless such

individual has a written offer of employment from a third pzrty for a like position.
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J. Until such time as the Southern Belle Dairy is divested, it shall be o
managed by Martin Shearer: Mr:Shearer shall have complete managerial
responsibility for the Soﬁth‘ern Belle Dairy, subject-to'the provisions of the Final
Judgment. f‘ollowing consummation of Suiza Foods Corporation’s acquisition of
Broughton Foods Company and until the divestiture required by Section FIV. A . orVof
the Final Judgment has been accomplished, and in the event that Mr. Shearer is |
unwilling or unable to perform these duties, Sqiza Foods Corporation shall appoint,
subject to plaintiff's approval, a replacement acceptable to plaintiff within ten (10)

| working days. Should Suiza Foods Corporation fail to appoint a replacement
‘acceptable to plaintiff within ten (10) working days, -pIainti‘ff shall aﬁpbint a.
replacement. |

K. Suiza Foods Corporation shall take I'10 action that would.interfere
with the ability of any trustee appointed pursuant to the Final Judgment to complete
the divestiture pursuant to the Final Judgment to a suitable purchaser.

L. Within twenty (20) calendar days of the filing of this Final
Judgmenf, Suiza Foods Corporat on shall deliver to the United States an affidavit
Which. describes in detail all actions Suiza Foods Corporation has taken ahd all steps
Suiza Foods Corporation has imp’aementéd on an on-going basis to preserve thé
Southern Belle Dairy pursuant to Section VIII of this Final Judgment. The affidavit
also shall describe, But not be limited to, Suiza Foods Corporation’s efforts to

maintain and operate the Southern Belle Dairy as an active competitor, maintain the
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independent management, staffing, sales, marketing, and pricing of the Southern
Belle Dairy and maintain the Southern Belle Dairy in operable condition at current
capacity levels. Suiza Foods Corporatiqn-shall delivef to the United States an
affidavit deécribing any changes to the efforts and actions outlined in Suiza Foods
Corporation’s earlier affidavit(s) filed pursuant to this Section within ﬁf’beén (15)
calendar days after the changeis implemented.

IX.

COMPLIANCE INSPECTION

For the purpose of determining or securing compliance with this Final
J u.dgment,. and subject to any legally recognized priyilege, from ’time'to time:

‘A. | Duly authorized representatives of the plaintiﬁ', including
consultants aﬁd other persons retained by the United States, shall, upon the written
request of the Assistant Attorney General in charge of the Antitrust Division, and on
reasénable notice to Suiza Foods Corporation or Broughton Foods Company made to
their principal offices, be permitted:

L. access during office hours to inspect and copy all books, ledgers,
accounts, vorrespondence, memoranda, and other records and documents in the
possession or under the control of defendants, which may have counsel present,
relatihg to any matters contained in this Final Judgment; and

2. subject to the reasonable convenience of defendants and without

restraint or interference from them, to interview either informally or on the
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record, directors, officers, employees, and agents of defendants, whiqh may
have counsel present, regarding any such matters.

B. .Upon the written request of the Assistant Attorney General in
charge of the Antitrust Division, made to defendants at their principal offices,
defendants shall submit written reports, under oath if requested, with respect to any
of the matters contained in this Final Judgment as may be requested.

C. N.o information nor any documents ohtained by the means
provided in Sections VIII or IX shall be divulged by any representative of the
plaintiffs to any person. other than a duly authorized representative of the Executive
Braﬁch of the United States, exéept in the course of legal proceedings to which the
i)laintiff 18 a..party (including grand jury proceedings), or for the purpose of securing
compliance with this Final Judgment, or as otherwise required by law.

D. If at the time information or documents are furnishéd by a
defendant to the plaintiff, such defendant repfesents and identifies in writing the
material in any such information or documents for which a claim of protection may be
asserted under Rule 26(c)(7) of the Federal Rules of Civil Procedure, and ‘Lefeﬁdant
marks each pertinent page of such material, "Subject to claim of protectiun urder
 Rule 26(c)(7) of the Federal_Rules of Civil Procedure," then the‘plaintiff shall give ten
(10) calendar days’ notice to defendant prior to divulging such material in any legal

proceeding (other than a grand jury proceeding) to which defendant is not a party.
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X.

RETENTION OF JURISDICTION -

fJurisdiction is retained by this Court-for-the purpose of enabling ariy of
the parties to this Final Judgment to apply to this Court at any time for such further
orders and directions as may be necessary or appropriate for the construction,
implementation, or modification of any of the provisions of this Final Judgment, for
the enforéement of compliance herewith, and for the punishment of any violations
hereof.

YTERMINATION OF‘PROVISIONS

Unless this Court grants an extension, this Final Judgment will expire
on the tenth anniversary of the date of its entry.
XII.

PUBLIC INTEREST

Entry of this Final Judgment is in the public interest.

Dated: %/%0/?7

Court approval subject to procedures of
Apt.rust Procedures and Penalties Act,
15 U.S.C. § 16.

<

kBéx\l’beﬂ Stated District Judge v :
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