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UNITED STATES DISTRICT COURT   
FOR THE DISTRICT OF COLUMBIA   

UNITED STATES OF AMERICA, et al., 

Plaintiffs, 

v. 

ANTHEM, INC. and CIGNA CORP., 

Defendants. 

   Case No.  1:16-cv-01493 (ABJ)  

 

NOTICE OF  FILING  REDACTED DOCUMENT  

Plaintiffs file  the attached public version of their  Motion in Limine  to exclude  

Defendants’ declarations and testimony from Defendants’ expert witnesses relying upon those  

declarations, and associated exhibits (ECF #210). This public version includes redactions, which 

are necessary  to  comply with court orders  regarding confidentiality of party  and non-party 

material.  

Dated:  November 9, 2016 Respectfully submitted, 

 /s/ Jon B. Jacobs  
Jon B. Jacobs (D.C. Bar  No. 412249)  
U.S. Department of Justice  
Antitrust Division, Litigation  I Section  
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 598-8916  
Facsimile: (202) 307-5802 
E-mail: jon.jacobs@usdoj.gov  

Attorney for United  States  of America  

mailto:jon.jacobs@usdoj.gov
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CERTIFICATE OF SERVICE   

I  certify that on  November  9, 2016, a true and correct copy of the foregoing document 

was served upon the parties of record via the Court’s CM/ECF system.  

Dated:  November 9, 2016  /s/ Jon B. Jacobs    
Jon B.  Jacobs (D.D.C. Bar #412249)  
U.S. Department of Justice  
Antitrust Division,  Litigation I  Section  
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Telephone: (202) 514-5012 
Facsimile: (202) 307-5802 
E-mail: jon.jacobs@usdoj.gov  

Attorney  for United States of America  

mailto:jon.jacobs@usdoj.gov
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UNITED STATES DISTRICT COURT   
FOR THE DISTRICT OF COLUMBIA   

UNITED STATES OF  AMERICA, et  al.,  

Plaintiffs,  

       v.  

ANTHEM,  INC. and CIGNA CORP.,  

Defendants. 

  Case No.  1:16-cv-01493 (ABJ)   

  (Public, Redacted Version)  

PLAINTIFFS’ MOTION  IN LIMINE  TO  EXCLUDE DEFENDANTS’   
DECLARATIONS  AND TESTIMONY FROM DEFENDANTS’   

EXPERT  WITNESSES RELYING UPON  THOSE DECLARATIONS   

Anthem’s proposed acquisition of Cigna threatens competition in markets throughout the  

country. To  assess this harm, the testimony of third parties  in this case—employers, brokers, 

consultants, and healthcare providers—is important. Thus, Plaintiffs have listed 14 third parties  

as possible  live  witnesses  for trial,  see Ex. A, and designated additional deposition testimony  

from third parties concerned about the merger. The Defendants  are taking a  different approach.  

Although this is their industry, they propose to call at most four third parties as trial witnesses, 

see Ex. B, and rely primarily on the testimony of  their own executives, experts, and a paid 

efficiencies consultant. In lieu of calling more witnesses live or taking their depositions,  where 

they would be subject to cross examination, Defendants have included 43 third-party 

declarations  on their exhibit list. (Ex. C).  Three defense experts—Dr. Lona  Fowdur, Dr. Robert  

D. Willig,  and Mark Stern—rely upon some of these  declarations  in their expert reports.  

Plaintiffs  seek to exclude 42 of  these declarations  from evidence and preclude testimony  

from any defense expert  relying  upon them. (The  remaining declaration, from Senator Benjamin 
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Nelson, is the subject of  a separate motion.)  Declarations are inadmissible hearsay, and many of  

these declarations are particularly unreliable: four have been withdrawn,  yet remain  on 

Defendants’ exhibit list; many  contain general, conclusory statements based on nothing more  

than speculation; and in at least one  instance, attorneys  for Anthem changed the meaning of a 

sentence without the declarant’s knowledge or consent. Given the problems with Defendants’  

declarations and the manner in which they were obtained, the  declarations  should be excluded as  

evidence.  

ARGUMENT  

I.  Defendants’  declarations  are  inadmissible hearsay.  

Out-of-court written statements offered to prove the truth of the matter  asserted constitute  

hearsay.  Fed. R. Evid. 801. Unless covered by an exception to the hearsay  rule, Fed. R. Evid. 

803, or the residual exception, Fed. R. Evid. 807, such statements are inadmissible. Fed. R. Evid. 

802. Defendants’ declarations fall squarely  within  the definition of hearsay:  they  are out-of-court, 

written statements offered to prove the truth of the matters asserted.   

The declarations  also fail to satisfy  the hearsay  exceptions in the Federal Rules of  

Evidence.  The  declarations  are not business records because they were obtained in anticipation 

of litigation, not as part of  a regularly conducted business activity. See Sabre Int'l Sec. v. Torres  

Advanced Enter. Sols., LLC, 72 F. Supp. 3d 131, 136 n.3 (D.D.C. 2014) (“[R]ecords created in  

anticipation of litigation do not fall within the business records  exception”); Fed. R. Evid. 

803(6). The declarations  also do not meet the “residual exception” under  FRE 807. Under that  

exception, hearsay is admissible if, among other  requirements, it has “equivalent circumstantial 

guarantees of trustworthiness” and is “more probative on the point for which it is offered than 

– 2 –  
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1 any other evidence that the proponent can obtain through reasonable efforts." Fed. R. Evid. 807.

Here, for various reasons, these declarations are particularly untrustw01thy. 

First, four of them-the declarations of

-have been withdrawn by the declarants themselves or by their employer. 2 

Defendants nonetheless listed these declarations on their exhibit list. 3 If these declarations are 

1 To meet this exception, Defendants "must demonstrate that the out-of-court declarant is 
unavailable and that the proponent has made 'reasonable effo1ts' to obtain the presence of the 
declarant or his testimony for trial." Partido Revolucionario Dominicano (PRD) Seccional 
Metropolitana de Washington-DC, Maryland y Virginia v. Partido Revolucionario Dominicano, 
Seccional deMarylandy Virginia, 311 F. Supp. 2d 14, 19 (D.D.C. 2004) (citing United States v. 
Hsia, 87 F. Supp.2d 10, 16 (D.D.C. 2000). Given that both parties have nationwide service of 
trial subpoenas for this case (Dkt. #91 at 14), Defendants cannot meet this requirement. 

2 See Ex. D (e-mail and letter from , senior vice president, secretary and general 
counsel, Corp., to Kohsei Ugumori, trial attorney, U.S. Dep't of Justice Oct. 7, 2016 ; e-
mail from , vice president and general counsel 
. , to Melanie Kreb s-Pi otti, trial attorney , U.S. De ' t of Justice, (Oct 6, 2016) (attaching  
the declaration of Chief Financial Officer ; e-mail from , vice 
president, general counsel and corporate sesecretary , to Melanie Krebs-Pilotti 
(Oct. 10, 2016); e-mail from-, vice president and associate general counsel-, to 
Melanie Krebs-Pilotti (Oct. 7, 2016)).
3 Seven other declarations obtained by Defendants have been withdrawn or repudiated and are 
not listed among Defendants' exhibits. See Ex. E (e-mail from Thomas Kirsch, Winston & 
Strawn, on behalf of , vice president of compensation and benefits-

' t a ie Krebs-Pilotti, trial attome , U.S. Dep't of Justice (Oct. 12, 
, paralegal ., to Kohsei Ugumori, trial 

't o Justice Oct. 6, 2016 attac i g h e 1t awal letter for the declaration 
, benefits director); e-mail from , general counsel, . 

, to Kohsei Ugumori (Oct. 13, 2016); e-mail from Erica Deutsch, Bush Gottlieb, to 
Herny Hauser, trial attorney-U.S. Dep't  De ' t of Justice (Sept. 30, 2016) (attachin the withdrawal 
letter for the declaration o , chief administrative officer of 

); e-mail from R. Bren an Fee, Morgan Lewis, to Melanie Kre s-Pi ott1 Oct. 11, 
2016) (attaching the withdrawal letteletter for the declaration o- director of health and 
welfai·e plans,-); e-mail from Kenneth W. Field, Jones Day, to Sarah Oldfield, trial 
attome , U.S. De 't of Justice (Oct. 17, 2016) (attaching the withdrawal letter for the declaration 
of , vice president of systsystem compensation and benefits for 

; e-mail from-, chief legal officer, 
Hauser (Oct. 11, 2016) (atta.chin the su lemental declaration of 
executive officer and fotmder of )). 

And
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not excluded, Plaintiffs request an opportunity to supplement their exhibit  list with the evidence  

that the  declarations have been withdrawn.  

Second, many of these declarations are  formulaic  and consist largely of unfounded 

speculation. Nine of them contain identical or near identical conjectures  about the merger’s  

effects and post-merger  competition among insurers.4  For  example, each of these declarants  

“expect[s] the merger to lead to better pricing” and believes that his or her  employer  “can  easily  

replace Anthem with other health-insurance companies (besides Cigna) that offer the same 

health-insurance products of the same quality and price.”5  Seven  other declarations share 

similarly speculative  assertions.6  

Given the expedited discovery schedule in this case, Plaintiffs were unable to depose all  

of the persons who signed declarations for  Defendants.  But some who were deposed testified to 

the speculative nature of their written statements. For example, 

   
 

  

  

   

   

   

, a vice president  

for  , testified in her deposition as follows:  

Q:	 So when you say the merger will complement Anthem’s health plans with 
Cigna’s strong care management programs, that’s really your—your 
speculation about what Anthem’s plans are for Cigna’s care management 
programs, correct? 

A:	 That’s correct. 

 dep. at 23:11–17. And  , a vice president at  , testified similarly:  

Q:	 And so it’s based on your assumptions and it’s correct that you’re 
speculating in everything you say in here, correct? 

Mr. Leddicotte: Objection as to form. 

A:	 Correct. 

4 See DX0179; DX0181; DX0182; DX0183; DX0184; DX0187; DX0190; DX0191; DX0192.  
5 Id.  
6 See DX0180; DX0185; DX0188; DX0189; DX0193; DX0194; DX0195.  

– 4 –  
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Q:  You’re speculating about things that may or may not happen if  Anthem  
acquires Cigna, correct?  

Mr.  Leddicotte: Objection as to form.  

A:  Correct.  

Q:  Because  you really don’t  know what  Anthem’s  going to do if they acquire  
Cigna, right?  

A:  Correct.  

Mr.  Leddicotte: Objection as to form. 

 dep. at 72:1–15.7   

Remarkably, during depositions of these declarants, Anthem’s own counsel objected, on 

grounds of speculation, to questions parroting the declarations’ cookie-cutter assertions. For 

example, multiple declarants claimed they could switch to another insurer if the combined 

Anthem–Cigna company raised prices.8 But when Plaintiffs’ counsel asked a declarant if he 

would switch insurers in response to a price increase, Anthem objected on speculation grounds.9 

Anthem also objected to Plaintiffs’ questions about the merger’s impact on competition,10 even 

though several declarations predict there will be sufficient competition post-merger.11 

Finally, Plaintiffs uncovered one instance in which Anthem’s counsel changed the 

meaning of a sentence in  a declaration without the declarant’s knowledge or consent. 

 asked Anthem to make multiple revisions before she would sign a declaration, 

’s declaration is not listed among Defendants’ exhibits. 
8 See DX0179; DX0181; DX0182; DX0183; DX0184; DX0187; DX0188; DX0190; DX0191; 
DX0192. 
9  dep. at 32:9–14 (“Q: So if all else being equal, if Anthem raised the ASO fees by, let’s  
say, five percent, would you switch insurers at that point?  Ms. Mims: Objection, calls for 
speculation.  A: I don’t know.  I don’t know.”). 
10 See, e.g.,  dep.  at 41:14–19 (“Q: Do you know how a merger of  Anthem and Cigna might  
change the competitive dynamics in the industry?  Mr. Leddicotte: Objection as to form.  A: No.  
Mr. Leddicotte: Calls for speculation.”). 
11 See DX0179; DX0181; DX0182; DX0183; DX0184; DX0187; DX0188; DX0190; DX0191; 
DX0192. 

– 5 –  
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including replacing the word "secure" with "benchmark" in a sentence about the consulting firm 

•
12 

. Anthem agreed to - 's revisions, but substituted the word "obtain" for 

"benchmark," which materially changed the meaning of the sentence from what-

intended. 13 signed the declaration without knowing that Anthem had altered it and 

remained unaware of Anthem 's alteration until she was deposed. 14 

Plaintiffs are not alone in their concerns with these declarations. 

15 

II. Defendants' expert witnesses should be precluded from offering testimony based on 
these declarations. 

Three of Anthem 's five expert witnesses-Dr. Lona Fowdur, Dr. Robert D. Willig, and 

Mark Stem-cite to third-pa1ty declarations in their expe1t and supplemental and rebuttal reports. 

Expe11s can rely upon inadmissible evidence, but only if it would be reasonably relied upon by 

12
- dep. at 16:15- 17:10, 44:10-45 :19. 

13 dep. at 20:18- 21: 18, 44:10-47:14 ("Q: Do you have any reason to think that anyone 
other than Anthem 's counsel inse1ted that word "obtain"? A: I don 't think so .... Q: What does 
the word "obtain" mean to you in that context? A: It means to get, similar to secure. Q: So that 
has a different meaning than the word "benchmark," which was the change you asked for, right? 
A: I believe so, yes. Q: So inse1ting the word "obtain" there changes the meaning of that 
sentence from the meaning you intended it to say when you revised the first draft, conect? A: I 
believe so, yes."). 
14 Id. at 46:11-20. 
15 PX0033. 
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other experts in the field. Fed. R. Evid. 703. Reasonable reliance, in turn, “requires that the facts  

be sufficiently trustworthy  for the reliance to be reasonable.” M ichael H. Graham,  5 Handbook 

of Fed. Evid. § 703:1 (7th ed.). Because Defendants’ declarations are unreliable, their experts  

should be precluded from offering opinion testimony based on those declarations. 

CONCLUSION  

Plaintiffs request that the Court exclude Defendants’ declarations and testimony from 

Defendants’ expert witnesses relying upon those declarations. 

Dated: November 9, 2016 Respectfully submitted, 

Paula Lauren Gibson  
Deputy Attorney  General  
Office of the  Attorney General of California  
300 S Spring Street  
Suite 1702 
Los  Angeles, CA 90013  
Phone: (213) 897-0014  
Facsimile: (213) 897-2801 
E-mail: Paula.Gibson@doj.ca.gov  

Attorney for the  State of California  

Rachel O. Davis  
Assistant Attorney  General  
Office of the  Attorney General of Connecticut  
55 Elm Street  
PO Box 120 
Hartford, CT 06106  
Phone: (860) 808-5041  
Facsimile: (860) 808-5033 
E-mail: rachel.davis@ct.gov  

Attorney for the State of Connecticut  

 /s/ Jon B. Jacobs  
Jon B. Jacobs (D.C. Bar  No. 412249)  
Scott I. Fitzgerald  
Aaron Comenetz (D.C. Bar No. 479572)  
U.S. Department of Justice  
Antitrust Division, Litigation  I Section  
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 598-8916  
Facsimile: (202) 307-5802 
E-mail: jon.jacobs@usdoj.gov  

Attorneys for United States of America  

Case 1:16-cv-01493-ABJ Document 303-1 Filed 11/09/16 Page 7 of 8 
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CERTIFICATE OF SERVICE   

I certify that on November 9, 2016, I caused a copy of the foregoing to be served upon 

all parties of record via the Court’s CM/ECF system. 

Dated:  November 9, 2016  /s/ Jon B. Jacobs    
Jon B. Jacobs (D.D.C. Bar #412249)  
U.S. Department of Justice  
Antitrust Division, Litigation  I Section  
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Telephone: (202) 598-8916 
Facsimile: (202) 307-5802 
E-mail: jon.jacobs@usdoj.gov  

Attorney for United States of America  

mailto:jon.jacobs@usdoj.gov
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Exhibit A  
United States, et al. v. Anthem, Inc. and Cigna Corp. 

Case No. 1:16-cv-01493 (ABJ) 
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UNITED STATES DISTRICT COURT   
FOR THE DISTRICT OF COLUMBIA   

UNITED STATES OF  AMERICA, et  al.,  
 
 Plaintiffs,  
 
       v.  
 
ANTHEM,  INC. and CIGNA CORP.,  
 
 Defendants.  

Case No.  1:16-cv-01493 (ABJ)  

 
PLAINTIFFS’ FINAL FACT  WITNESS  LIST  

 
As required by  the Case Management Order  (Dkt. #91) and Federal Rule of Civil 

Procedure 26(a)(3)(A), Plaintiffs identify the  following  fact witnesses  that Plaintiffs expect to  

present at trial other than solely for impeachment. In addition to the witnesses listed below, 

Plaintiffs reserve the right to call witnesses listed on the Defendants’ witness list. Plaintiffs also  

expect to call two expert witnesses who have already been separately identified.  

1. 

2. 
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3. David Cordani 
Cigna Corp. 

4. 

5.	 Jerry Kertesz  
Anthem, Inc.  

6.	 Charles Smith  
Cigna Corp.  

7.	 Joseph Swedish  
Anthem, Inc.  

8.	 Jeffrey Thackeray  
Cigna Corp.  

In addition, in light of the Court’s October 4 bifurcation order (Dkt. #178), Plaintiffs may 
call the following individuals at trial other than solely for impeachment if the need arises: 

9.  

10. Eric Dahms 
Anthem, Inc. 
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11.  

12. Thomas Golias 
Cigna Corp. 

13.  

14.   
 

 
 

 
 

15.  
 

 
 

 
 

  
 

  
 

16.	 Burke King 
Anthem, Inc. 

17.	 Lisa Guertin 
Anthem, Inc. 
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18.  
 

 
 

 

 

19.   

 

 
 

 

 

20.  
 

 
 

 

21.  Eugene Rapisardi  
Cigna Corp.  

22.   
 

 
   

 
 

23.    

 
 

 
 

24.  Douglas Wenners  
Anthem, Inc.  
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25.  

Dated: October 7, 2016 Respectfully submitted, 

Paula Lauren Gibson  
Deputy Attorney General  
Office of the Attorney General of California  
300 S Spring Street  
Suite 1702  
Los Angeles, CA 90013  
Phone: (213) 897-0014  
Facsimile: (213) 897-2801  
E-mail: Paula.Gibson@doj.ca.gov  

Attorney for the State of California 

Rachel O. Davis  
Assistant Attorney General  
Office of the Attorney General of Connecticut  
55 Elm Street  
PO Box 120  
Hartford, CT 06106  
Phone: (860) 808-5041  
Facsimile: (860) 808-5033  
E-mail: rachel.davis@ct.gov  

Attorney for the State of Connecticut 

/s/ Jon B. Jacobs 
Jon B. Jacobs (D.C. Bar No. 412249) 
Scott I. Fitzgerald 
U.S. Department of Justice, Antitrust Division  
450 Fifth Street, NW, Suite 4100  
Washington, DC 20530  
Phone: (202) 598-8916  
Facsimile: (202) 307-5802  
E-mail: jon.jacobs@usdoj.gov  

Attorneys for United States of America 

mailto:jon.jacobs@usdoj.gov
mailto:rachel.davis@ct.gov
mailto:Paula.Gibson@doj.ca.gov
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CERTIFICATE OF SERVICE  
 

I hereby  certify that on October 7, 2016, a true and correct copy of the  foregoing  

document was served via-email upon all counsel of record.  

 
Dated:  October 7, 2016  Respectfully  submitted,  
  

 
 /s/ Scott I. Fitzgerald   

 Scott I. Fitzgerald  
U.S. Department of Justice,  Antitrust Division  
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 353-3863  
Facsimile: (202) 307-5802 
E-mail: scott.fitzgerald@usdoj.gov  
 
Attorney for United States of America  

 

mailto:scott.fitzgerald@usdoj.gov
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Exhibit B  
United States, et al. v. Anthem, Inc. and Cigna Corp. 

Case No. 1:16-cv-01493 (ABJ) 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA  

 

UNITED STATES OF AMERICA, et al., 

Plaintiffs, 

v. 

ANTHEM, INC. and CIGNA CORP., 

Defendants. 

 
Case No.  1:16-cv-01493-ABJ  

 
DEFENDANTS’ FACT WITNESS LIST  

 
 
 In accordance with the Final Case Management  Order  dated August 31, 2016 (ECF 91), 

Defendants hereby provide Defendants’ list of fact witnesses that may  be called live at trial  

during Defendants’ case-in-chief.  In addition to the witnesses listed below, Defendants reserve  

the right to call witnesses listed on the  Plaintiffs’  witness lists, and  to call one or more custodians  

of records and witnesses  to summarize voluminous writings, recordings  or data.  Defendants also  

reserve the right to identify  additional witnesses following  any additional  disclosures  from  

Plaintiffs.  Defendants also reserve the right to identify  as witnesses all persons  yet to be deposed  

in these actions, but who are deposed prior to trial.   The identification of a witness on this list is  

not an indication or representation that either  Defendant controls a  witness or can compel his or  

her attendance at trial.  

 
1. 	 James Augur  – Anthem    

White & Case LLP   
701 Thirteenth Street, NW   
Washington, DC 20005  
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2. 

3. Daniel Corcoran - Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

4. Eric Dahms - Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

5. Christopher De Rosa - Cigna 
Paul, Weiss, Rifkind, Wharton & Garrison LLP 
2001 K Street, NW 
Washington, DC 20006 

6. Wayne DeVeydt - fonner Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

7. Colin Drozdowski- Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

8. Kenneth Goulet - fo1mer Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

9. Lisa Gue1tin - Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

10. David Guilmette - Cigna 
Paul, Weiss, Rifkind, Wharton & Garrison LLP 
2001 K Street, NW 
Washington, DC 20006 

-2-



Case 1:16-cv-01493-ABJ Document 303-3 Filed 11/09/16 Page 4 of 8 

11. Robe1i Hillman - Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

12. Jill Hummel-Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

13. C. Morgan Kendrick- Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

14. 

15. Charles Burke King - Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

16. Steven Ma1tenet - Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

17. Swati Mathai - Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

18. Dennis Matheis-Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

19. 

20. Michael Ramseier - Anthem 
White & Case LLP 
701 Thirteenth Street, NW 

-2-



Washington, DC 20005 

21. Paige Rothennel - Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 
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22. 

23. Stephen Schlegel - Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

24. Lawrence Schreiber - Anthem 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 

25. Shubham Singhal -McKinsey 
150 West Jefferson, Suite 1600 
Detroit, MI 48226 

Dated: October 7, 2016 
Palo Alto, CA 

Respectfully submitted, 

/s/ Heather M Burk.e 
Christopher M. Curran (D.C. Bar No. 408561) 
J. Mark Gidley (D.C. Bar No. 417280) 
George L. Paul (D.C. Bar No. 440957) 
Noah A. Brumfield (D.C. Bar No. 488967) 
Matthew S. Leddicotte (D.C. Bar No. 487612) 
WHITE & CASELLP 
701 Thirteenth Street, NW 
Washington, DC 20005 
Tel: + 1 202 626 3600 
Fax: + 1 202 639 9355 
ccwrnn@whitecase.com 
mgidley@whitecase.com 
gpaul@whitecase.com 
nbnunfield@whitecase.com 
mleddicotte@whitecase.com 
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Robert A. Milne (pro hac vice)  
Jack E. Pace III (pro hac  vice)  
Michael J. Gallagher (pro hac vice)  
Martin M. Toto (pro hac  vice)  

 
1155 Avenue of the Americas  
New York, New York  10036-2787 
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CERTIFICATE OF SERVICE  
 

I hereby  certify that on October 7, 2016, a true and correct copy of the foregoing 

Defendants’ Fact Witness  List was  served via e-mail, pursuant to Paragraph 18 of the Case  

Management Order  (Dkt.  91), upon all counsel of  record.  

 
 
 
Dated:  October 7, 2016  
 Palo Alto, CA  
 

Respectfully submitted,  

 /s/ Heather M. Burke   
Heather M.  Burke (pro hac vice)  

 
3000 El Camino Real  
5 Palo Alto Sq., 9th  Floor  
Palo Alto, CA 94306 
Tel: +1 (650) 213 0300  
Fax: +1 (650) 213 8158  
hburke@whitecase.com  
 
Counsel for Anthem, Inc.  
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Exhibit C 
United States, et al. v. Anthem, Inc. and Cigna Corp. 

Case No. 1:16-cv-01493 (ABJ) 
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EXHIBIT C 

1. DX0001, Declaration of

(3/21/16)

2. DX0176, Declaration of (7/5/16) 

3. DX0177, Declaration of (6/29/16) 

4. DX0178, Declaration of (7/20/16) 

5. DX0179, Declaration of (6/17/16) 

6. DX0180, Declaration of (6/15/16) 

7. DX0181, Declaration of (6/21/16) 

8. DX0182, Declaration of (8/22/16) 

9. DX0183, Declaration of (6/23/16) 

10. DX0184, Declaration of  

(7/18/16)

11. DX0185, Declaration of (6/16/16) 

12. DX0186, Declaration of (6/8/16) 

13. DX0187, Declaration of (8/19/16) 

14. DX0188, Declaration of (6/21/16) 

15. DX0189, Declaration of 6/22/16) 

16. DX0190, Declaration of (7/20/16) 

17. DX0191, Declaration of (6/21/16) 

18. DX0192, Declaration of  

(6/22/16)

19. DX0193, Declaration of (6/16/16) 



   

 

20.  DX0194, Declaration of (7/13/16) 

21.  DX0195, Declaration of (7/20/16) 

22.  DX0196, Declaration of (3/21/16) 

23.  DX0289, Declaration of (unsigned; 

undated) 

24.  Defendants’ Supplemental Ex. 16,   

(1/26/16) 

25.  Defendants’ Supplemental Ex. 24,

(7/12/16) 

26.  ANTM-DDC-002871612, (5/31/16) 

27. ANTM-DDC-002871614, (6/27/16) 

 28. ANTM-DDC-002871622,

(7/29/16)  

29.  ANTM-DDC-002871629, (6/29/16) 

30. ANTM-DDC-002871636,  

(7/6/16)   

31.  ANTM-DDC-002871639, (8/30/16) 

32. ANTM-DDC-002871642,   

(8/30/16) 

33. ANTM-DDC-002871643,   

(3/21/16) 

34. ANTM-DDC-002871646,   
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(6/20/16)  
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35. ANTM-DDC-002871648,  

(8/5/16) 

36. ANTM-DDC-002871650,  

 (7/15/16) 

37. ANTM-DDC-002871654 , (6/28/16) 

38. ANTM-DDC-002871656,

 

 

 (3/15/16) 

39. ANTM-DDC-002871659, (7/8/16) 

40. ANTM-DDC-002871672, 

(6/1/16)

41. ANTM-DDC-002871675,

42. ANTM-DDC-002871718,  

 
 

 

 

 

(7/8/16) 

(3/10/16) 

43. ANTM-DDC-002891728, Declaration of Sen. Benjamin Nelson (10/6/16)
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Exhibit D
United States, et al. v. Anthem, Inc. and Cigna Corp. 

Case No. 1:16-cv-01493 (ABJ) 
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             conecrning the fact that 
 

  

r. 

sition:-

From: 
Sent: Friday, October 7, 2016 11:30 AM 
To: Ugumori, Kohsci (CIV) <KUgumori@)civ.usdoj.gov> 
Cc: Comenetz, Aaron <Aaron.Comenetzic@ATR.USDOJ.gov.---
Sub1ect: RE: Subpoena to testify at depos1t1on
Attach: Anthem-Cigna Letter to DOJ 107-16.pdf 

Kohsei, 

As discussed on the telephone yesterday, attached is a letter from
authorized and withdrawing the statement. Please confirm that the subpoena to depose

Also, please let me know if you plan to share this with Anthem. I would like to make them aware of that the statement 
has been withdrawn if you are not going to do so. 

Please feel free to contact me if you have any questions 

Regards, 

Please join me in making a difference. Think before you print. 

THIS TRANSMISSION AND THE INFORMATION CONTAINED IN THIS TRANSMISSION IS PRIVILEGED AND CONFIDENTIAL AND IS INTENDED 
ONLY FOR THE USE OF THE INDIVIDUAL NAMED ABOVE. If the reader of this message is not the addressee, you are hereby notified 
that any review, use, dissemination, distribution or copying of this transmission or its contents is strictly prohibited. 

From: Ugumori, Kohsei (CIV) [mailto:Kohsei.Ugumori@usdoj.gov] 
Sent: Thursday, October 06, 2016 2:38 PM 

        To:  
Cc:Comenetz, Aaron
Subject: Subpoena to testify at depo

Dear Mr
Thank you for agreeing to service by email. Attached please find the subpoena. If you have any questions, please don't hesitate to 
conlacL me. 

mcere y, 
Kohsci 

Kohsei Ugumori 
Attorney 

' Washington, D.C. 2000 I 
Tel: 202.532.4600 
E-mail: kohsei. Ugumori@usdojj. gov 
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October 7, 2016 

Mr. Kohsei Ugumori, Attorney 
U.S. Department of Justice 
450 5th Street, N.W. 
Washington, D.C. 20001 

Re: Merger of Anthem and Cigna 

Dear Mr. Ugmori, 

Reference is made to that certain customer statement signed b
13, 2016 in connection with the merger of Anthem and Cigna. 

Compensation and Benefits for , 
Human Resources. As I advised you, Ms. id not consult with her supervisors, the 

legal Department or any other corporate officer prior to executing the statement. 
In her capacity with      Ms. is not a corporate officer o and did not have the 
corporate authority to execute the statement on behalf of-

As I further advised ou the statement executed b Ms. does nonot represent the 
        official position_o_s_iti-o-nn_o_f is not in a position to know whether the matters referenced in 

Ms. statement are correct and/or the impact ththe merger of Anthem and Cigna will have 
on the market or its customers. Accordingly,_,hereby withdraws the statement in its 
entirety. 

Please feel free to contact me if you have any farther questions. 

Very truly yours. 

DOJ-EMAIL-00086095 

The signatory to the statement is the Direcotr of Compensation and   
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1. I am the Chief Financial Officer of nc. (the "Company"). I 
am authorized to submit this Declaration on behalf of the Company. 

2. I have reviewed the attached Declaration o 

3. Ms.       was not not authorized to sign that Declaration on behalf of the Company or to 
express opinions on the proposed transaction on behalf of the Company. 

4. The Company hereby revokes the attached Declaration. 

5. The Company is neutral as to the proposed transaction. 

I declare under penalty of perjury that the foregoing is true and correct. 

DOJ-EMAIL-00085955 



lnm 
J am based in 

l support the proposed Anthem-Cigna merger My statement is based on my personal knowledge nnd 
experience 

l support tho Anthem/Cigna merger because:: 

• I believe that the combined Anthem/Cigna company will be able to offer more health care
 product choice thon Anthem or Cigna alone could provide today. 

• I expect the merger to lend to better pricing. For example the combined Anthem/Cigna 
company can tuke advantage of thc better of Anthem's or Cigna's .discounts ror its customers,
including my company. 

• I am not concerned about the merger causing prices to go up. If the combined 
Anthem/Cigm1 company raised its prices after the merger, we would be able to switch lo 
another health insurer and receive comparable high quality insurance at competitive prices. 

obout having my choice of health care options after the merger. There are many ea t 
insurers that offer competitive options in terms of products, provider networks, and price, 
among other thin gs. I believe there will continue to be a variety of choices and competitive 
options after the Anthem-Cigna merger is Completed. 

• I also believe that my company can easily replace Anthem with other heath-insurance 
companies (besides Cigna that offer the same health-insurance products of the same quality 
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DOJ-EMAIL-00085927 
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Exhibit E
United States, et al. v. Anthem, Inc. and Cigna Corp. 

Case No. 1:16-cv-01493 (ABJ) 



From: Kirsch, Thomas L. <TKirsch@winston.com> 
Sent: Wednesday, October 12, 2016 5:22 PM 
To: Krebs-Pilotti, Melanie <Melanie.Krebs-Pilotti@ATR.USDOJ.gov> 
Subject: - -
Attach: Cigna Merger Document.pdf 

Hi Melanie: 

I am following up on our call today.-vi
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ll withdraw her declaration (attached). Please let me know if 
the deposition will proceed on the 18th. Thanks. 

Tom 

Thomas Kirsch 
Winston & Strawn LLP 
D: + 1 (312) 558-3220 

 
winston.com 

WINSTON 
& STRAWN 

The contents ot this message may be privileged and confidential. If this message has been received in error . please delete it without read :ng it Your receipt of 
this message is not intended to waive any applicable privilege. Please do not disseminate this message without the permission of the author Any tax advice 
contained in this email was not intended to be used and cannot be used by you (or any other taxpayer} to avoid penalties under applicable tax laws. and 
regulations. 

DOJ-EMAIL-00085929 
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I support the proposed Anthem-Cigna merger. My statement is based on my personal lmowledge and 

I support the Anthem/Cigna merger because: 

• I believe that the combined Anthem/Cigna company will be able to offer more health care 
product choice than Anthem or Cigna alone could provide today. 

• I expect the merger to lead to better pricing For example, the combined Anthem/Cigna 
company can take advantage oftbe better of Anthem's or Cigna's disconnts for its c11stomers, 
including my company. 

• T am not concerned about the merger causing prices to go up. lf the combined 
Anthem/Cigna company raised its prices after the merger, we would be  able lo switch to 
another health im;urer and receive comparable high quality insurance at competitive prices. 

• I do not see tlre mecger as limiting the options for health insurance and I am not cwrcerned 
about having my choice of health care options after the merger. There aro many health
insurers that offer competitive options in terms of products, provider networks, and price, 
among other things. J. believe there will continue to be a variety of choices and competitive 
options after the Anthem-Cigna merger is completed. 

• l also believe that my company can easily replace Anthem with other health-insurance 
companies (besides Cigna) that offer the same health-insurance products of the same quality 
and price. 

DOJ-EMAIL-00085930 
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From: 
Sent: Thursday, October 13, 2016 2:50 PM 
To: Ugumori, Kohsei (CIV) <KUgumori@civ.usdoj.gov> 
Cc: 

Subject: 

Dear Mr I Igumori 

I write you on behalf of in relation to the above-referenced matter. 

hereby request to withdraw the declaration submitted on behalf of 

I further request that the Department of Justice withdraw the subpoena issued for the purpose of taking her 
deposition. 

Thank you 

Sent from my iPhone 

On Oct 6, 2016, at 2:38 PM, Ugumori, Kohsei CIV) lUgumori@usdoj.gov> wrote: 

!Dear-

TI1ank you for agreeing to service by email. Attached please find the subpoena. If you have any questions, 
please don't hesitate to contact me. 

Sincerely, 
Kohsei 

Kohsei Ugumori 
Attorney 
U.S. Department of Justice 
450 5th Street, N.W. 

E-mail: kohsei. ugumori @usdoj.gov 

DOJ-EMAIL-00086140 
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From: Erica Deutsch <edeutsch@bushgottlieb.com> 
Sent: Friday, September 30, 2016 5:11 PM 
To: Hauser, Henry <Henry.Hauser@ATR.USDOJ.GOV> 
Subject: Rescindment of declaration.pdf 
Attach: Rescindment of declaration.pdf; ATTOOOO 1.txt 

Dear Mr. Hauser, 
Please see attached I will call you later to discuss 

DOJ-EMAIL-00086103 
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Morgan, Lewis & Bockius LLP 

1701 Market Street I Philadelphia, PA 19103-2921 
Direct: +1.215.963.5136 I Main: +1.215.963.5000 I Fax: +1.215.963.5001 
brendan.fee@morganlewis.com I www.morganlewis.com 
Assistant: Diane M. Williames I +1.215.963.4898 I diane.williames@morganlewis.com 

DISCLAIMER 
This e-mail message is intended only for the personal use 
of the recipient(s) named above. This message may be an 
attorney-client communication and as such privileged and 
confidential and/or it may include attorney work product. 
If you are not an intended recipient, you may not review, 
copy or distribute this message. If you have received this 
communication in error, please notify us immediately by 
e-mail and delete the original message. 

DOJ-EMAIL-00086000 



Morgan Lewis 

R. Brendan Fee 
Partner 
+1.215.963.5136 
brenda n .fee@morganlewis.com 

VIA E-MAIL 

Melanie Krebs-Pilotti, Esq. 
U.S. Department of Justice Antitrust Division 
450 Fifth Street NW, Suite 4100 
Washington, DC 20530 
melanie.krebs-pilotti@usdoj.gov 

Re: United States, et al. v. Anthem. Inc. and Cigna Corp., No. 1:16-cv-01493 

As you know, I represent Ms. -in connection with the deposition subpoena served on her 
by DOJ in the above-referenced matter on October 6, 2016. Please be advised that - is 
withdrawing her declaration executed in this case on June 17, 2016. I would appreciate your 
confirmation that, in light of withdrawal of her declaration, the subpoena issued to her is 
withdrawn and that the parties do not intend to take her deposition. 

Thank you in advance for your courtesy. 

Sincerely, 

. 
R. Brendan Fee 

Morgan, Lewis & Bockius LLP 

170 l Market Street 
Philadelphia, PA 19103-2921 T +1.215.963.5000 
United States F+1.215.963.5001 
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From: Kenneth W Field <kfield@jonesday.com> 
Sent: Monday, October 17, 2016 11 :09 AM 
To: Oldfield, Sarah (ATR) <Sarah.Oldfield@ATR.USDOJ.gov> 
Subject: United States. et al. v. Anthem, Inc. and Cigna Corp. 
Attach: OLDFIELD 10.14.16.PDF 

Dear Ms. Oldfield, 
Please see the attached correspondence 

Thank you, 

Ken Field 
Partner 
JONES DAY®- One Firm Worldwide SM
51 Louisiana Avenue, NW 
Washington DC 20001-2113 

Office +1.202.879.3963 
kfield@jonesday.com 

--------------------
This e-mail (including any attachments) may contain information that is private, confidential, or protected by attorney-client 
or other privilege. If you received this e-mail in error, please delete it from your system without copying it and notify 

----------
sender by reply e-mail. so that our records can be corrected. 
----------

DOJ-EMAIL-00086141 



JONES DAY 
51 LOUISIANA AVENUE, N.W. • WASHINGTON. D.C. 20001.2113 

TELEPHONE: +1.202.879.3939 • FACSIMILE: +1.202.628.1700 

October 14, 2016 

VIA EMAIL 

Sarah Oldfield, Esq. 
U.S. Department of Justice, Antitrust Division 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20001 I 
(202) 305-8915 

Direct Number: (202} 879-3963 
kfield@jonesday.com 

Re: Declaration of United States et al. v. Anthem Inc. and 
Cigna Corp. .,No. 1:16-cv-01493

On behalf of 

and submission to defendants. does not support the statements contained in the 
-declaration, and it has no opinion about the impact of Anthem's proposed acquisition 
of Cigna (the "Acquisition") on competition for health insurance or consumers. 

---------+The statement in the             Declaration about health insurance competition 
(paragraphs 10 and 12), the competitive impact of the Acquisition (paragraph ll), and the     
Acquisition- to the public (paragraphs 2, 13, and 14) do not reflect ththe opinions or 
positions of In paragraph 10, for example, Mr. ]-states that "[f]rom a 
consumer standpoint, ththe health insurance industry is very competitive in the areas where we 
operate."          has not investiganot investigated the competitive dynamics of the insurance indus in the 

-------

Case 1:16-cv-01493-ABJ Document 303-6 Filed 11/09/16 Page 13 of 16 

ALKHOBAR AMSTERDAM • ATLANTA • BEIJING • BOSTON • BRUSSELS • CHICAGO • CLEVELAND • COLUMBUS • DALLAS 
DUBAI • 00SSELDORF • FRANKFURT • HONG KONG • HOUSTON • IRVINE • JEDDAH • LONDON • LOS ANGELES • MADRID

MEXICO CITY • MIAMI • MILAN • MOSCOW • MUNICH • NEW YORK • PARIS • PERTH " PITTSBURGH RIYADH • SAN DIEGO 

SAN FRANCISCO • SAO PAULO • SHANGHAI • SILICON VALLEY • SINGAPORE • SYDNEY • TAIPEI • TOKYO • WASHINGTON 
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undertaken no efforts to investigate the validity of Mr. -s statements regarding the 
Acquisition's purported benefits e.g, paragraphs 2, 13 and 14 

Based on the above clarifications of eclaration, we believe that testimony 
from Mr. -is unnecessary because his statements are, at best, solely his personal 
opinions, which would be inadmissible evidence under Fed. R. Evid. 701. We therefore request 
that DOJ withdraw the September 15, 2016, subpoena ad testificandum issued to Mr. 

Kenneth W. Field 
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JONES DAY 

Sara Oldfield, Esq. 
October 14, 2016 
Page2 

DOJ-EMAIL-00086143 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA  

UNITED STATES OF AMERICA, et al., 

Plaintiffs, 

v. 

ANTHEM, INC. and CIGNA CORP., 

Defendants. 

 
 
   Case No.  1:16-cv-01493 (ABJ)  
 

 
 

[PROPOSED] ORDER  

Having considered  Plaintiffs’ Motion  in Limine  to exclude Defendants’ declarations and  

testimony  from Defednants’ expert witnesses relying upon those declarations, the Court hereby  

grants the Motion for the reasons  set forth by Plaintiffs.  

SO ORDERED. 

 

DATE: November ______, 2016 	   ___________________________ 
AMY BERMAN JACKSON  
United States District Judge   
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