
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, et al., 

Plaintiffs, 

       v. 

ANTHEM, INC. and CIGNA CORP., 

Defendants. 

   Case No. 1:16-cv-01493 (ABJ) 

NOTICE OF FILING REDACTED DOCUMENT 

Plaintiffs file the attached public version of their Motion in Limine to exclude 

Defendants’ declarations and testimony from Defendants’ expert witnesses relying upon those 

declarations, and associated exhibits (ECF #210). This public version includes redactions, which 

are necessary to comply with court orders regarding confidentiality of party and non-party 

material. 

Dated: November 9, 2016 Respectfully submitted, 

 /s/ Jon B. Jacobs 
Jon B. Jacobs (D.C. Bar No. 412249) 
U.S. Department of Justice 
Antitrust Division, Litigation I Section 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 598-8916 
Facsimile: (202) 307-5802 
E-mail: jon.jacobs@usdoj.gov 

Attorney for United States of America 
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CERTIFICATE OF SERVICE 

I certify that on November 9, 2016, a true and correct copy of the foregoing document 

was served upon the parties of record via the Court’s CM/ECF system. 

Dated: November 9, 2016  /s/ Jon B. Jacobs   
Jon B. Jacobs (D.D.C. Bar #412249) 
U.S. Department of Justice 
Antitrust Division, Litigation I Section 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Telephone: (202) 514-5012 
Facsimile: (202) 307-5802 
E-mail: jon.jacobs@usdoj.gov 

Attorney for United States of America 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, et al., 

Plaintiffs, 

       v. 

ANTHEM, INC. and CIGNA CORP., 

Defendants. 

  Case No. 1:16-cv-01493 (ABJ)   

  (Public, Redacted Version) 

PLAINTIFFS’ MOTION IN LIMINE TO EXCLUDE DEFENDANTS’ 
DECLARATIONS AND TESTIMONY FROM DEFENDANTS’ 

EXPERT WITNESSES RELYING UPON THOSE DECLARATIONS 

Anthem’s proposed acquisition of Cigna threatens competition in markets throughout the 

country. To assess this harm, the testimony of third parties in this case—employers, brokers, 

consultants, and healthcare providers—is important. Thus, Plaintiffs have listed 14 third parties 

as possible live witnesses for trial, see Ex. A, and designated additional deposition testimony 

from third parties concerned about the merger. The Defendants are taking a different approach. 

Although this is their industry, they propose to call at most four third parties as trial witnesses, 

see Ex. B, and rely primarily on the testimony of their own executives, experts, and a paid 

efficiencies consultant. In lieu of calling more witnesses live or taking their depositions, where 

they would be subject to cross examination, Defendants have included 43 third-party 

declarations on their exhibit list. (Ex. C). Three defense experts—Dr. Lona Fowdur, Dr. Robert 

D. Willig, and Mark Stern—rely upon some of these declarations in their expert reports. 

Plaintiffs seek to exclude 42 of these declarations from evidence and preclude testimony 

from any defense expert relying upon them. (The remaining declaration, from Senator Benjamin 
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Nelson, is the subject of a separate motion.) Declarations are inadmissible hearsay, and many of 

these declarations are particularly unreliable: four have been withdrawn, yet remain on 

Defendants’ exhibit list; many contain general, conclusory statements based on nothing more 

than speculation; and in at least one instance, attorneys for Anthem changed the meaning of a 

sentence without the declarant’s knowledge or consent. Given the problems with Defendants’ 

declarations and the manner in which they were obtained, the declarations should be excluded as 

evidence. 

ARGUMENT 

I. Defendants’ declarations are inadmissible hearsay. 

Out-of-court written statements offered to prove the truth of the matter asserted constitute 

hearsay. Fed. R. Evid. 801. Unless covered by an exception to the hearsay rule, Fed. R. Evid. 

803, or the residual exception, Fed. R. Evid. 807, such statements are inadmissible. Fed. R. Evid. 

802. Defendants’ declarations fall squarely within the definition of hearsay: they are out-of-court, 

written statements offered to prove the truth of the matters asserted.  

The declarations also fail to satisfy the hearsay exceptions in the Federal Rules of 

Evidence. The declarations are not business records because they were obtained in anticipation 

of litigation, not as part of a regularly conducted business activity. See Sabre Int'l Sec. v. Torres 

Advanced Enter. Sols., LLC, 72 F. Supp. 3d 131, 136 n.3 (D.D.C. 2014) (“[R]ecords created in 

anticipation of litigation do not fall within the business records exception”); Fed. R. Evid. 

803(6). The declarations also do not meet the “residual exception” under FRE 807. Under that 

exception, hearsay is admissible if, among other requirements, it has “equivalent circumstantial 

guarantees of trustworthiness” and is “more probative on the point for which it is offered than 
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not excluded, Plaintiffs request an opportunity to supplement their exhibit list with the evidence 

that the declarations have been withdrawn. 

Second, many of these declarations are formulaic and consist largely of unfounded 

speculation. Nine of them contain identical or near identical conjectures about the merger’s 

effects and post-merger competition among insurers.4 For example, each of these declarants 

“expect[s] the merger to lead to better pricing” and believes that his or her employer “can easily 

replace Anthem with other health-insurance companies (besides Cigna) that offer the same 

health-insurance products of the same quality and price.”5 Seven other declarations share 

similarly speculative assertions.6 

Given the expedited discovery schedule in this case, Plaintiffs were unable to depose all 

of the persons who signed declarations for Defendants. But some who were deposed testified to 

the speculative nature of their written statements. For example, , a vice president 

for , testified in her deposition as follows: 

Q: So when you say the merger will complement Anthem’s health plans with 
Cigna’s strong care management programs, that’s really your—your 
speculation about what Anthem’s plans are for Cigna’s care management 
programs, correct? 

A: That’s correct. 

 dep. at 23:11–17. And , a vice president at , testified similarly: 

Q: And so it’s based on your assumptions and it’s correct that you’re 
speculating in everything you say in here, correct? 

Mr. Leddicotte: Objection as to form. 

A: Correct. 

4 See DX0179; DX0181; DX0182; DX0183; DX0184; DX0187; DX0190; DX0191; DX0192. 
5 Id.  
6 See DX0180; DX0185; DX0188; DX0189; DX0193; DX0194; DX0195. 
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Q: You’re speculating about things that may or may not happen if Anthem 
acquires Cigna, correct? 

Mr. Leddicotte: Objection as to form. 

A: Correct. 

Q: Because you really don’t know what Anthem’s going to do if they acquire 
Cigna, right? 

A: Correct. 

Mr. Leddicotte: Objection as to form. 

 dep. at 72:1–15.7  

Remarkably, during depositions of these declarants, Anthem’s own counsel objected, on 

grounds of speculation, to questions parroting the declarations’ cookie-cutter assertions. For 

example, multiple declarants claimed they could switch to another insurer if the combined 

Anthem–Cigna company raised prices.8 But when Plaintiffs’ counsel asked a declarant if he 

would switch insurers in response to a price increase, Anthem objected on speculation grounds.9 

Anthem also objected to Plaintiffs’ questions about the merger’s impact on competition,10 even 

though several declarations predict there will be sufficient competition post-merger.11  

Finally, Plaintiffs uncovered one instance in which Anthem’s counsel changed the 

meaning of a sentence in a declaration without the declarant’s knowledge or consent. 

 asked Anthem to make multiple revisions before she would sign a declaration, 

7 ’s declaration is not listed among Defendants’ exhibits. 
8 See DX0179; DX0181; DX0182; DX0183; DX0184; DX0187; DX0188; DX0190; DX0191; 
DX0192. 
9  dep. at 32:9–14 (“Q: So if all else being equal, if Anthem raised the ASO fees by, let’s 
say, five percent, would you switch insurers at that point?  Ms. Mims: Objection, calls for 
speculation.  A: I don’t know.  I don’t know.”). 
10 See, e.g.,  dep. at 41:14–19 (“Q: Do you know how a merger of Anthem and Cigna might 
change the competitive dynamics in the industry?  Mr. Leddicotte: Objection as to form.  A: No.  
Mr. Leddicotte: Calls for speculation.”). 
11 See DX0179; DX0181; DX0182; DX0183; DX0184; DX0187; DX0188; DX0190; DX0191; 
DX0192. 
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other experts in the field. Fed. R. Evid. 703. Reasonable reliance, in turn, “requires that the facts 

be sufficiently trustworthy for the reliance to be reasonable.” Michael H. Graham, 5 Handbook 

of Fed. Evid. § 703:1 (7th ed.). Because Defendants’ declarations are unreliable, their experts 

should be precluded from offering opinion testimony based on those declarations. 

CONCLUSION 

Plaintiffs request that the Court exclude Defendants’ declarations and testimony from 

Defendants’ expert witnesses relying upon those declarations. 

Dated: November 9, 2016 Respectfully submitted, 

 /s/ Jon B. Jacobs 
Paula Lauren Gibson 
Deputy Attorney General 
Office of the Attorney General of California 
300 S Spring Street 
Suite 1702 
Los Angeles, CA 90013 
Phone: (213) 897-0014 
Facsimile: (213) 897-2801 
E-mail: Paula.Gibson@doj.ca.gov 

Attorney for the State of California 

Jon B. Jacobs (D.C. Bar No. 412249) 
Scott I. Fitzgerald 
Aaron Comenetz (D.C. Bar No. 479572) 
U.S. Department of Justice 
Antitrust Division, Litigation I Section 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 598-8916 
Facsimile: (202) 307-5802 
E-mail: jon.jacobs@usdoj.gov 

Attorneys for United States of America 

Rachel O. Davis 
Assistant Attorney General 
Office of the Attorney General of Connecticut 
55 Elm Street 
PO Box 120 
Hartford, CT 06106 
Phone: (860) 808-5041 
Facsimile: (860) 808-5033 
E-mail: rachel.davis@ct.gov 

Attorney for the State of Connecticut 
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CERTIFICATE OF SERVICE 

I certify that on November 9, 2016, I caused a copy of the foregoing to be served upon 

all parties of record via the Court’s CM/ECF system. 

Dated: November 9, 2016  /s/ Jon B. Jacobs   
Jon B. Jacobs (D.D.C. Bar #412249) 
U.S. Department of Justice 
Antitrust Division, Litigation I Section 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Telephone: (202) 598-8916 
Facsimile: (202) 307-5802 
E-mail: jon.jacobs@usdoj.gov 

Attorney for United States of America 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
UNITED STATES OF AMERICA, et al., 
 
 Plaintiffs, 
 
       v. 
 
ANTHEM, INC. and CIGNA CORP., 
 
 Defendants. 
 

 
 
 
 
 
  Case No. 1:16-cv-01493 (ABJ) 

 
 

PLAINTIFFS’ FINAL FACT WITNESS LIST 
 

As required by the Case Management Order (Dkt. #91) and Federal Rule of Civil 

Procedure 26(a)(3)(A), Plaintiffs identify the following fact witnesses that Plaintiffs expect to 

present at trial other than solely for impeachment. In addition to the witnesses listed below, 

Plaintiffs reserve the right to call witnesses listed on the Defendants’ witness list. Plaintiffs also 

expect to call two expert witnesses who have already been separately identified. 

1.  
 
 

 
 
 

 

2.  
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3. David Cordani 
Cigna Corp. 

4.  
 

 
 

 
 

 

5. Jerry Kertesz 
Anthem, Inc. 

6. Charles Smith 
Cigna Corp. 

7. Joseph Swedish 
Anthem, Inc. 

8. Jeffrey Thackeray 
Cigna Corp. 

In addition, in light of the Court’s October 4 bifurcation order (Dkt. #178), Plaintiffs may 
call the following individuals at trial other than solely for impeachment if the need arises: 

9.  
 

 
 

 
  

 

10. Eric Dahms 
Anthem, Inc. 
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11.  
 

 
 

 
 

 
 

12. Thomas Golias 
Cigna Corp. 

13.  
 

 
 

 
 

 
 

14.  
 

 
 

 
 

15. 
 

 
 

 
 

16. Burke King 
Anthem, Inc. 

17. Lisa Guertin 
Anthem, Inc. 
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18. 
 

 
 

 

 

19.  
 

 

 
 

 

20. 
 

 
 

 

21. Eugene Rapisardi 
Cigna Corp. 

22.  
 

 
   

 
 

23.  

 
 

 
 

24. Douglas Wenners 
Anthem, Inc. 
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25. 
 

 
 

 
 

 

 

Dated: October 7, 2016 Respectfully submitted, 
  

 
 /s/ Jon B. Jacobs   

Paula Lauren Gibson 
Deputy Attorney General 
Office of the Attorney General of California 
300 S Spring Street 
Suite 1702 
Los Angeles, CA 90013 
Phone: (213) 897-0014 
Facsimile: (213) 897-2801 
E-mail: Paula.Gibson@doj.ca.gov 
 
Attorney for the State of California 

Jon B. Jacobs (D.C. Bar No. 412249) 
Scott I. Fitzgerald 
U.S. Department of Justice, Antitrust Division 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 598-8916 
Facsimile: (202) 307-5802 
E-mail: jon.jacobs@usdoj.gov 
 
Attorneys for United States of America 
 

 
Rachel O. Davis 
Assistant Attorney General 
Office of the Attorney General of Connecticut 
55 Elm Street 
PO Box 120 
Hartford, CT 06106 
Phone: (860) 808-5041 
Facsimile: (860) 808-5033 
E-mail: rachel.davis@ct.gov 
 
Attorney for the State of Connecticut 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on October 7, 2016, a true and correct copy of the foregoing 

document was served via-email upon all counsel of record. 

 
Dated: October 7, 2016 Respectfully submitted, 
  

 
 /s/ Scott I. Fitzgerald  

 Scott I. Fitzgerald 
U.S. Department of Justice, Antitrust Division 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 353-3863 
Facsimile: (202) 307-5802 
E-mail: scott.fitzgerald@usdoj.gov  
 
Attorney for United States of America 
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Exhibit B 
United States, et al. v. Anthem, Inc. and Cigna Corp. 

Case No. 1:16-cv-01493 (ABJ) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
UNITED STATES OF AMERICA, et al., 
 

Plaintiffs, 
 

v. 
 
ANTHEM, INC. and CIGNA CORP., 
 

Defendants. 
 

 
 
 
 
 
Case No. 1:16-cv-01493-ABJ 

 
 

DEFENDANTS’ FACT WITNESS LIST 
 
 
 In accordance with the Final Case Management Order dated August 31, 2016 (ECF 91), 

Defendants hereby provide Defendants’ list of fact witnesses that may be called live at trial 

during Defendants’ case-in-chief.  In addition to the witnesses listed below, Defendants reserve 

the right to call witnesses listed on the Plaintiffs’ witness lists, and to call one or more custodians 

of records and witnesses to summarize voluminous writings, recordings or data.  Defendants also 

reserve the right to identify additional witnesses following any additional disclosures from 

Plaintiffs.  Defendants also reserve the right to identify as witnesses all persons yet to be deposed 

in these actions, but who are deposed prior to trial.  The identification of a witness on this list is 

not an indication or representation that either Defendant controls a witness or can compel his or 

her attendance at trial. 

 
1. James Augur – Anthem  

White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 
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 Robert A. Milne (pro hac vice) 
Jack E. Pace III (pro hac vice) 
Michael J. Gallagher (pro hac vice) 
Martin M. Toto (pro hac vice) 

 
1155 Avenue of the Americas 
New York, New York  10036-2787 
Tel:  +1 212 819 8200 
Fax:  +1 212 354 8113 
rmilne@whitecase.com 
jpace@whitecase.com 
mgallagher@whitecase.com 
mtoto@whitecase.com 
 
Heather M. Burke (pro hac vice) 

 
3000 El Camino Real 
5 Palo Alto Sq., 9th Floor 
Palo Alto, CA 94306 
Tel: +1 (650) 213 0300 
Fax: +1 (650) 213 8158 
hburke@whitecase.com 
 
Richard L. Rosen (D.C. Bar No 307231) 
Wilson Mudge (D.C. Bar No 455787) 
Danielle M. Garten (D.C. Bar No 976591) 
Arnold & Porter LLP 
601 Massachusetts Ave., NW 
Washington, DC 20001 
Tel: +1 202 942 5000 
Fax: +1 202 942 5999 
Richard.rosen@aporter.com  
Wilson.mudge@aporter.com  
danielle.garten@aporter.com 
 

 Counsel for Anthem, Inc. 
 
Andrew J. Forman (D.C. Bar No. 477425) 
Charles F. Rule (D.C. Bar No. 370818) 
Daniel J. Howley (D.C. Bar No. 983664) 
Joseph J. Bial (D.C. Bar No. 493638) 
Paul, Weiss, Rifkind, Wharton & Garrison 
LLP 
2001 K Street, NW  
Washington, DC 20006 
Telephone: +1 202 223 7319 
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Facsimile: +1 202 223 7420 
aforman@paulweiss.com 
rrule@paulweiss.com 
dhowley@paulweiss.com 
jbial@paulweiss.com 
 
Counsel for Cigna Corp. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on October 7, 2016, a true and correct copy of the foregoing 

Defendants’ Fact Witness List was served via e-mail, pursuant to Paragraph 18 of the Case 

Management Order (Dkt. 91), upon all counsel of record. 

 
 
 
Dated: October 7, 2016 
 Palo Alto, CA 

Respectfully submitted, 

  /s/ Heather M. Burke  
 Heather M. Burke (pro hac vice) 

 
 3000 El Camino Real 

5 Palo Alto Sq., 9th Floor 
Palo Alto, CA 94306 
Tel: +1 (650) 213 0300 
Fax: +1 (650) 213 8158 
hburke@whitecase.com 
 
Counsel for Anthem, Inc. 
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Exhibit C 
United States, et al. v. Anthem, Inc. and Cigna Corp. 

Case No. 1:16-cv-01493 (ABJ) 
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EXHIBIT C 

1. DX0001, Declaration of  

(3/21/16) 

2. DX0176, Declaration of  (7/5/16) 

3. DX0177, Declaration of  (6/29/16) 

4. DX0178, Declaration of  (7/20/16) 

5. DX0179, Declaration of  (6/17/16) 

6. DX0180, Declaration of  (6/15/16) 

7. DX0181, Declaration of (6/21/16) 

8. DX0182, Declaration of  (8/22/16) 

9. DX0183, Declaration of  (6/23/16) 

10. DX0184, Declaration of  

(7/18/16) 

11. DX0185, Declaration of  (6/16/16) 

12. DX0186, Declaration of  (6/8/16) 

13. DX0187, Declaration of  (8/19/16) 

14. DX0188, Declaration of  (6/21/16) 

15. DX0189, Declaration of 6/22/16) 

16. DX0190, Declaration of  (7/20/16) 

17. DX0191, Declaration of  (6/21/16) 

18. DX0192, Declaration of  

(6/22/16) 

19. DX0193, Declaration of  (6/16/16) 
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20. DX0194, Declaration of  (7/13/16) 

21. DX0195, Declaration of  (7/20/16) 

22. DX0196, Declaration of  (3/21/16) 

23. DX0289, Declaration of  (unsigned; 

undated) 

24. Defendants’ Supplemental Ex. 16,  

 (1/26/16) 

25. Defendants’ Supplemental Ex. 24,  

 (7/12/16) 

26. ANTM-DDC-002871612,  (5/31/16) 

27. ANTM-DDC-002871614,  (6/27/16) 

28. ANTM-DDC-002871622,  

(7/29/16) 

29. ANTM-DDC-002871629,  (6/29/16) 

30. ANTM-DDC-002871636,  

(7/6/16) 

31. ANTM-DDC-002871639,  (8/30/16) 

32. ANTM-DDC-002871642,  

(8/30/16) 

33. ANTM-DDC-002871643,  

 (3/21/16) 

34. ANTM-DDC-002871646,  

(6/20/16) 
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35. ANTM-DDC-002871648,  

 (8/5/16) 

36. ANTM-DDC-002871650,  

 (7/15/16) 

37. ANTM-DDC-002871654,  (6/28/16) 

38. ANTM-DDC-002871656,  (3/15/16) 

39. ANTM-DDC-002871659,  (7/8/16) 

40. ANTM-DDC-002871672,  

(6/1/16) 

41. ANTM-DDC-002871675,  (7/8/16) 

42. ANTM-DDC-002871718,  

 (3/10/16) 

43. ANTM-DDC-002891728, Declaration of Sen. Benjamin Nelson (10/6/16) 
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Exhibit
United States, et al. v. Anthem, Inc. and Cigna Corp. 

Case No. 1:16-cv-01493 (ABJ)
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
UNITED STATES OF AMERICA, et al., 
 
 Plaintiffs, 
 
       v. 
 
ANTHEM, INC. and CIGNA CORP., 
 
 Defendants. 
 

 
  
 
 
 
   Case No. 1:16-cv-01493 (ABJ) 
 

 
 

[PROPOSED] ORDER 

Having considered Plaintiffs’ Motion in Limine to exclude Defendants’ declarations and 

testimony from Defednants’ expert witnesses relying upon those declarations, the Court hereby 

grants the Motion for the reasons set forth by Plaintiffs. 

SO ORDERED. 

 

DATE: November ______, 2016   ___________________________ 
AMY BERMAN JACKSON 
United States District Judge  
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