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RULE 35(b) STATEMENT

American Express operates a platform that facilitates transactions between
merchants and cardholders. The platform’s appeal to merchants depends on
attracting cardholders, and vice-versa. The panel discards bedrock antitrust
principles under the mistaken belief that those principles cannot properly account
for the interdependence of the platform’s two sides. Its decision conflicts with
Supreme Court and Second Circuit precedent on two important questions of law:

1. The panel failsto apply the basic principle that arelevant market is
“composed of products that have reasonable interchangeability for the purposes for
which they are produced—yprice, use, and qualities considered.” United Sates v.
E.l. du Pont de Nemours & Co., 351 U.S. 377, 404 (1956). Under this principle,
distinct competitions on different sides of a platform are in “separate though
interdependent markets.” Times-Picayune Publ’ g Co. v. United Sates, 345 U.S.
594, 610 (1953). Here, servicesto cardholders and services to merchants arein
“interrelated, but separate” markets. United Satesv. Visa U.SA,, Inc., 344 F.3d
229, 238-39 (2d Cir. 2003). In holding that the relevant market must include the
services provided to “both merchants and cardholders,” Op. 57, the panel
misapplies du Pont, ignores Times-Picayune, and erroneously distinguishes Visa.

2. The panel departs from this Court’ s burden-shifting approach to the rule of

reason. The plaintiff bears an initial burden of demonstrating that the challenged



restraint has an “adverse effect on competition as awholein the relevant market”;
If it does, the burden shifts to defendants “to offer evidence of the pro-competitive
effects of their agreement”; and if they do, the burden shifts back to the plaintiff.
Geneva Pharms. Tech. Corp. v. Barr Labs. Inc., 386 F.3d 485, 506-07 (2d Cir.
2004). The panel, however, erroneously requires plaintiffs not only to prove an
adverse effect but also to account for any benefitsin step one, proving “net harm.”
Op. 57, 60. Thisimproperly collapses the three-step approach into asingle step. As
aresult, millions of merchants continue to pay higher credit-card fees and nearly
every American continues to pay higher retail prices.

ISSUES PRESENTED

1. Whether the relevant market must include both services to merchants and
services to cardholders, although they are not reasonably interchangeable.

2. Whether plaintiffs must prove “net harm” to merchants and cardholders,
accounting for any benefits, just to carry their initial burden.

STATEMENT OF THE CASE

After aseven-week trial, the district court (Garaufis, J.) issued a 150-page
opinion finding that “the market is broken” because nondiscrimination provisions
(“NDPs") in Amex’s contracts with merchants block price competition among all
four credit-card networks. SPA103. Credit-card fees cost merchants over $50

billion a year, with some paying over $500 million. Gov’t Br. 5, 10. In well-



functioning markets, merchants shift volume to low-cost suppliers, and suppliers,
In turn, compete for that volume. 1d. at 13-17. But Amex’s NDPs contractually bar
millions of merchants from shifting volume by using normal incentives, discounts,
and truthful information to encourage their customers to use cards that cost the

merchants less. |d. Asaresult, no credit-card network has areason to be “‘ cheaper
than the next guy’”—that is, it need not compete on price. Id. at 18-21.

Following Visa and Times-Picayune, the court found “distinct, yet interrelated”
markets “(1) at the card issuance level” in which thousands of banks (including
Amex) compete for individual cardholders, and “(2) at the network services level”
in which Visa, MasterCard, Amex, and Discover compete for merchants. SPA39-
44. The court declined to define “a single, unified market” because each avenue of
competition involved different rivals and different services sold to separate
purchasers, and collapsing them would contravene “established precedent.” Id.

Plaintiffs carried their initial burden by proving that Amex’s NDPs stifle price
competition among the networks, raising merchant fees and retail prices. SPA98-
127. Amex’s NDPs are vertical restraints, but unlike many such restraints, they do
not restrain intrabrand competition among distributors of a single product. SPA34.
Rather, they restrain interbrand competition among the networks over merchants

credit-card fees. SPA34, 102-03. Amex’s NDPs “disrupt[] the price-setting

mechanism ordinarily present in competitive markets,” enabling all four networks



to raise fees safe from price competition. SPA98-100, 111. They let Amex raise
fees “already at or above the competitive level” to over a million merchants with
no meaningful loss of business, SPA79-81, and let Visaand MasterCard raise fees
by over 20%, SPA113. And because merchants pass on higher credit-card feesto
consumers in the form of higher retail prices, Amex’s NDPs cause all retail
consumers to pay more. SPA113-14. Thus, even “lower-income shopper|[s]”
without Amex cards “subsidiz[€]” rewards for Amex’s “affluent cardholder[s].” Id.
The burden then shifted to Amex. It claimed that stifling price competition was
necessary to offer good rewards. The court considered the claimed procompetitive
effects of Amex’s NDPs on the card-issuing side but found that they do not offset
the NDPs' widespread harms to merchants and their customers. SPA128, 135. To
find the NDPs reasonabl e because they shield Amex “from a legitimate form of
interbrand competition, especially competition on the basis of price, would amount
to ‘nothing less than a frontal assault on the basic policy of the Sherman Act.’”
SPA132-33 (quoting Nat'| Soc'y of Prof’| Eng’'rsv. United States, 435 U.S. 679,
695 (1978)). In any event, Amex “spends less than half” of its merchant fees on
rewards. SPA113. The court enjoined Amex from enforcing its NDPs. SPA154-65.
Amex appealed. On June 16, 2015, this Court denied a stay pending appeal
(Calabres, Livingston, Lynch, JJ.). After oral argument, it stayed the judgment.

And, on September 26, 2016, it reversed (Winter, Wesley, Droney, JJ.). The pane
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opinion does not set aside any district court findings as clearly erroneous. Rather, it
holds, as a matter of law, that the relevant market must include services to both
merchants and cardholders. Op. 36, 43. The opinion further holds that plaintiffs
“initial burden was to show that the NDPs made all Amex consumers on both sides
of the platform—i.e., both merchants and cardholders—worse off overall” by
proving “net harm.” Op. 57, 60. The panel directed judgment for Amex. Op. 61.

ARGUMENT
I. ThePane Opinion Conflicts With Market Definition Precedent

The fundamental principle of market definition is that the relevant market is
“composed of products that have reasonable interchangeability for the purposes for
which they are produced—yprice, use, and qualities considered.” du Pont, 351 U.S.
at 404. The “relevant market is defined as all products ‘ reasonably interchangeable
by consumers for the same purposes,” because the ability of consumers to switch to
a substitute restrains afirm’s ability to raise prices above the competitive level.”
Geneva Pharms., 386 F.3d at 496 (quoting du Pont, 351 U.S. at 395).

Applying this principle here, the district court found “two distinct, yet
interrelated” markets corresponding to the different competitions among the
networks for merchants (network services) and among the issuing banks for
cardholders (card-issuing services). SPA39-44. Because Amex’s NDPs restrained

the competition among the networks for merchants, the court found that network



services was the relevant market. SPA44-45.

“[P]rior judicia experience” with two-sided platforms supports the district
court’s market definition. SPA39-40. In Times-Picayune, the Supreme Court
addressed atying restraint imposed by a newspaper—a classic two-sided platform.
The Court recognized that “every newspaper is adual trader in separate though
interdependent markets,” serving advertisers and readers. 345 U.S. at 610.
Nonetheless, because “[t]his case concerns solely one of these markets,” the Court
defined the relevant market around just the competition for advertisers. Id.

Visa likewise defined separate markets corresponding to the distinct
competitions in the credit-card industry, holding that there were “two interrel ated,
but separate, product markets: (1) . . . the general purpose card market,” in which
banks (including Amex) issue cards to cardholders, and “(2) the network services
market,” in which networks (including Amex) serve merchants and issuing banks.
344 F.3d at 238-39. This Court affirmed the finding that “there are no products
reasonably interchangeable . . . with the network services provided by the four
major brands.” Id. at 239.

The panel here, however, holds that the relevant market must “encompass the
entire multi-sided platform.” Op. 36, 43. But it never explains how network
services to merchants and card-issuing services to cardholders are reasonably

Interchangeable and thus satisfy the Supreme Court’ s test for market definition.



Nor does the panel mention Times-Picayune, on which both the district court and
plaintiffs relied. SPA43-44; Gov't Br. 71, 83. And the panel errsin attempting to
distinguish Visa.

The panel observesthat, unlike here, the restraint in Visa had anticompetitive
effectsin both markets. Op. 38. But its conclusion that services to merchants and
cardholders must be placed in asingle market, id., does not follow. The test for
market definition is reasonable interchangeability, and the products placed in
separate markets are not interchangeable here or in Visa. A merchant cannot
become a cardholder when its fees increase.

The panel is mistaken that “[s]eparating the two markets here”’ ignores their
“Interdependence.” Op. 38. The district court “recogniz[ed] that these markets are
inextricably linked” and accounted for that in market definition by considering the
feedback effect of merchant attrition on cardholders.” SPA42-45, 48-49; Gov’t Br.
79-80. This interdependence existed in Visa too, but this Court did not find a
single, unified market. SPA45. The panel says that “separating the two markets’
could penalize “output-expanding” activities on the cardholder side. Op. 38. But

one need not jettison established precedent to protect procompetitive conduct, as

! The pand criticizes the court’s application of the hypothetical monopolist test.
Op. 41-43. But the court did not use the test to exclude card-issuing services
because Amex never claimed that they are interchangeable with network services.
Also, Amex’s expert testified that plaintiffs’ expert properly applied the test in the
two-sided context, including accounting for feedback effects. SPA48-49.

v



any procompetitive benefits to cardholders of Amex’s NDPs can be assessed in the
second step of the burden-shifting approach—as the district court did. SPA135.
The panel aso distinguishes Visa because it involved conduct restraining
competition “between” the networks. Op. 38-39. But Amex’s NDPs do restrain
competition between the credit-card networks by stifling a major form of
interbrand price competition. SPA100. The panel aso says the relevant market is
defined differently because Visa involved horizontal restraints,” while Amex’s
NDPs are vertical restraints. Op. 38-39. But the relevant market is defined by
reasonabl e interchangeability regardless of whether the alleged restraint is
horizontal or vertical. See Brown Shoe Co. v. United Sates, 370 U.S. 294, 325-26,
336 (1962). And in Times-Picayune the Supreme Court assessed a vertical restraint
but defined the relevant market on just one side of the platform. 345 U.S. at 610.
The pand says that the relevant market here is “not the same” asin Visa
because Amex has adifferent business model. Op. 38, 57. But the market is
determined by which products are reasonably interchangeable, not the defendant’s
“business strategy.” SPA43; see Berkey Photo, Inc. v. Eastman Kodak Co., 603
F.2d 263, 269 (2d Cir. 1979). While Amex chose to be vertically integrated, “Visa

and MasterCard offer only network services but do not issue cards,” and Citibank

% The panel is mistaken that Visa involved “ agreements between” Visaand
MasterCard. Op. 39. Each network’s exclusionary rule was a “horizontal restraint”
among its thousands of member banks. 344 F.3d at 242.
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and Bank of America“act as card issuers but not networks.” SPA43. The panel’s
reasoning leads to the remarkable conclusion that the relevant market would have
been different if Visahad litigated this case instead of Amex. See Op. 24.

Market definition identifies where harm is threatened or inflicted. See City of
N.Y. v. Group Health Inc., 649 F.3d 151, 155, 158 (2d Cir. 2011). By combining
services to merchants and cardholders in a single market, the panel trivializesthe
harm to merchants and obscures the competitive impact of Amex’s NDPs,
Competition at the cardholder level cannot prevent harm to merchants from
increased fees, blocked innovation, and reduced choice. As Amex itself previously
told this Court, “no amount of [card] issuer competition can eliminate” these
effects at the network level. Brief Amicus Curiae of American Expressin Support
of Affirmance at 6, United Satesv. Visa U.SA,, Inc., 344 F.3d 229 (2d Cir. 2003),
No. 02-6074, available at 2002 WL 32828497. The panel effectively denies
merchants the protections that the Sherman Act guarantees to “all who are made
victims of the forbidden practices,” Mandeville Island Farms, Inc. v. Am. Crystal
Sugar Co., 334 U.S. 219, 236 (1948).

Defining the relevant market as network services does not mean that merchants
are more important than cardholders, Op. 55, 60. It means only that merchants are
entitled to the protections of the Sherman Act. And, protecting merchants protects

their customers. No doubt, Amex’s “marquee’ cardholders like rewards. Op. 57.



But they might prefer lower retail prices or adiscount at the cash register for using
alower-cost card. It is not for Amex “to decide on behalf of the entire market” to
eliminate merchant-side price competition, forcing al retail customersto
“subsidiz[€]” rewards for Amex’s “affluent cardholder[s].” SPA114, 136.° The
Sherman Act’s “premise” isthat unrestrained competition yields the lowest prices

and highest quality. N. Pac. Ry. v. United Sates, 356 U.S. 1, 4 (1958).

1. The Pand Opinion Departs From This Court’s Burden-Shifting Approach

This Court applies a three-step burden-shifting approach to the rule of reason:
(1) the plaintiff must show the restraint has an “adverse effect on competition as a
whole in the relevant market”; (2) if it does, defendants must offer evidence of
“pro-competitive effects’; and (3) if they do, the burden returns to the plaintiff.
Geneva Pharms., 386 F.3d at 506-07. In step one, the plaintiff must prove a
“‘competition-reducing’ effect” on interbrand competition. Tops Mkts., Inc. v.

Quality Mkts., Inc., 142 F.3d 90, 96 (2d Cir. 1998) (citation omitted).

The district court found that plaintiffs did that by proving that Amex’s NDPs

® The panel errsin holding that Amex lacks market power, Op. 48. Its finding
that merchants can drop Amex, Op. 60, conflicts with this Court’ s finding that
many merchants are “commercially unable’ to drop Amex, In re Payment Card
Interchange Fee & Merchant Discount Antitrust Litig., 827 F.3d 223, 238 (2d Cir.
2016), and with the record here, SPA73-78; Gov't Br. 10-14, 29-30, 96-101. And
“cardholder insistence,” Op. 50-52, can be a source of market power. Customer
demand is always what lets firms raise price above competitive levels without
losing business—the definition of market power, K.M.B. Warehouse Distribs., Inc.
v. Walker Mfg. Co., 61 F.3d 123, 129 (2d Cir. 1995)—as Amex did here, supra p.4.
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eliminate price competition among all four networks on credit-card fees and raise
prices to millions of merchants and hundreds of millions of consumers. SPA98-
127. Amex’s NDPs “sever the essential link between the price and sales of network
services,” and “disrupt[] the price-setting mechanism ordinarily present in
competitive markets.” SPA98-102. By preventing merchants from shifting volume
to lower-cost cards, Amex’s NDPs eliminate the “competitive reward” for offering
lower fees, blocking low-price business models and innovation. SPA98, 102.

The panel holds none of these findings clearly erroneous. But it holds that,
despite these findings, Amex cannot even be put to the burden of showing
procompetitive justifications. Rather, it isplaintiffs’ initial burden to “show that
the NDPs made all Amex consumers on both sides of the platform—i.e., both
merchants and cardholders—worse off overall” by accounting for any “offsetting
benefits to cardholders’ and proving “net harm.” Op. 55 & n.52, 57, 60.

This holding departs from the proper alocation of burdens. Determining the
overall effect of the restraint is the result of all three steps, not just the first one.
Antitrust follows the common law, under which “the burden of proving affirmative
defenses—indeed, al . . . circumstances of justification, excuse or aleviation—
rest[s] on the defendant.” Dixon v. United Sates, 548 U.S. 1, 8 (2006) (internal
guotation marks omitted). The plaintiff must show that the restraint is “prima facie

anticompetitive.” Cal. Dental Assnv. FTC, 526 U.S. 756, 771, 775 n.12 (1999).
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But it isthen up to the defendant to offer any procompetitive justifications. 1d. By
making the plaintiff account for justificationsin step one, the panel reassigns to the
plaintiff aburden that this Court has always rightly placed on the defendant,” who
Is best positioned to offer justifications.

Any legitimate benefits from Amex’s NDPs are considered in step two.” But
the panel’s ruling leaves little—if anything—for the second and third steps.

The panel basesits holding on the requirement that the plaintiff show an
““adverse effect on competition as a whole in the relevant market.”” Op. 55
(quoting K.M.B. Warehouse Distribs., Inc. v. Walker Mfg. Co., 61 F.3d 123, 127
(2d Cir. 1995)). But as K.M.B. explained, this requirement means only that the
“plaintiff must show more than just that he was harmed by defendants’ conduct” as

an individual competitor; it must show an adverse effect on “interbrand”

competition. 61 F.3d at 127-28. Plaintiffs did so here by showing that Amex’s

* The pand disclaims doing so, saying: “Whether the NDPs had procompetitive
effects.. . . has no bearing on whether Plaintiffs carried their initial burden.” Op.
57-58. It nevertheless requires plaintiffs to assess cardholder benefitsin step one,
holding that anticompetitive harm to merchants and “higher retail prices’ do not
establish a prima facie case without “tak[ing] into account offsetting benefits to
cardholders.” Op. 55 & n.52. Offsetting benefits, however, are justifications
properly considered in step two, not step one.

> The district court did so, finding Amex’s merchant-fee increases “resulted in a
higher [two-sided] net price.” SPA112. They “were not wholly offset by additional
rewards expenditures or otherwise passed through to cardholders,” id., and made
an extra $1.3 billion for Amex, SPA82. Thus, Amex’s claimed procompetitive
effects do not offset its NDPS' “more widespread and injurious effects.” SPA128.

12



NDPs eliminate price competition among all four networks at millions of
merchants accounting for over 90% of transaction volume in the United States"—a
market-wide anticompetitive effect even in the panel’ s relevant market. No
decision by this Court holds a comparable showing insufficient to shift the burden.

The panel also errs by focusing on the effect on Amex’s merchants and
cardholders, Op. 57, 60, and ignoring the significant harms to other networks
merchants and cardholders found by the district court. Amex’s NDPs enabled Visa
and MasterCard to raise their fees by over 20%. SPA113. And NDPs stymied a
“major campaign” by Discover to offer low fees to merchants and attractive
rewards to cardholders, leading Discover to “radically” increase itsfeesto its
rivals higher levels. SPA108-13; see Gov't Br. 18-21.

Moreover, the rule of reason does not entail a summing-up of arestraint’s
effects on different sets of customers, but rather “judges] the validity of arestraint
on trade [by] itsimpact on competition.” NCAA v. Bd. of Regents of the Univ. of
Okla., 468 U.S. 85, 104 (1984). Thus, while an anticompetitive effect may be
manifested in increased prices, reduced output, or decreased quality, Op. 58, the

anticompetitive effect itself is the underlying harm to the competitive process. See

® While 1/3 of merchants do not accept Amex cards, Op. 52, 75% of them are
smaller than “your local florist.” A1457-58. Moreover, Amex’s NDPs preclude
steering on all credit-card transactions at Amex-accepting merchants “even when
[Amex] is not mentioned.” SPA30.
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NYNEX Corp. v. Discon, Inc., 525 U.S. 128, 135 (1998) (holding that establishing
consumer harm was insufficient to carry the plaintiff’s burden, which wasto prove
harm “to the competitive process, i.e., to competition itself”). Price is the “central
nervous system of the economy.” United Sates v. Socony-Vacuum Qil Co., 310
U.S. 150, 224 n.59 (1940). A restraint that “disrupt[s] the proper functioning of the
price-setting mechanism” violates the rule of reason absent a countervailing
justification, even without proof of “higher prices.” FTC v. Ind. Fed' n of Dentists,
476 U.S. 447, 459-62 (1986) (citation omitted). That is, such proof satisfiesthe
plaintiff’sinitial burden.

In the panel’ s view, competition is “thriving” because output—transaction
volume—increased as the economy recovered from recession in 2008. Op. 58-59,
61. But thereisno basisin the district court’s findings or the record for concluding
that Amex’s NDPs expanded transaction volume. As Amex’s President of U.S.
Consumer Services testified, “our business grows roughly at the discretionary GDP
growth.” A829; see Gov't Br. 60. Moreover, transaction volume is not a useful
indicator of whether Amex’s NDPs harm competition: Amex’s NDPs delink
“merchants’ demand for network services and the price charged” and thus prevent
transaction volume from fully responding to price changes. SPA101.

The pandl also suggeststhat it isasign of “healthy competition” that “the

differences between the major payment cards have narrowed over time.” Op. 54
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n.51. But the differences have narrowed because Amex’s NDPs stifle price
competition on half the platform, channeling competition to the other half. Thisis
not a*“procompetitive virtue,” but “rather one mere consequence of limiting price
competition.” United States v. Brown Univ., 5 F.3d 658, 675 (3d Cir. 1993).

The panel finds Amex’s NDPs beneficial because they “protect[] the critically
important revenue that Amex receives from its relatively high merchant fees’ to
offer rewards to its “ marquee buyers.” Op. 56-57. But this argument “confirms
rather than refutes the anticompetitive purpose and effect of its agreement[s].”
Prof'| Eng'rs, 435 U.S. at 693. Itslogic “rests on the assumption” that the restraint
will keep prices high and that those high prices are beneficial. 1d. The Supreme
Court “has never accepted such an argument” for restraining price competition. Id.
at 693-94. The same logic could be used to justify a cartel fixing merchant fees as
long as some of the increased fees are used to fund rewards.

The “optimal level” of merchant fees and cardholder benefits for Amex and its
rivals, Op. 56, should not be determined by Amex but by competition on both sides
of the platform unfettered by Amex’s NDPs. The “policy unequivocally laid down
by the [Sherman] Act is competition.” N. Pac. Ry., 356 U.S. at 4.

CONCLUSION

The Court should grant the petition for panel rehearing and rehearing en banc.

Respectfully submitted. /s Nickolai G. Levin
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Appeal from a decision of the United States District Court for the Eastern
District of New York (Garaufis, J.) dated February 19, 2015, finding that
American Express (“Amex”) unreasonably restrained trade by entering into
agreements containing nondiscriminatory provisions (“NDPs”) barring
merchants from (1) offering cardholders any discounts or nonmonetary
incentives to use cards that are less costly for merchants to accept, (2) expressing
preferences for any card, or (3) disclosing information about the costs to
merchants of different cards. The District Court held Amex liable for violating
§ 1 of the Sherman Act, 15 U.S.C. § 1, and enjoined Amex from enforcing its
NDPs. We find that without evidence of the NDPs’ net effect on both merchants
and cardholders, the District Court could not have properly concluded that the
NDPs unreasonably restrain trade in violation of § 1. We therefore REVERSE.

EVAN R. CHESLER, Cravath, Swaine & Moore LLP, New
York, NY (Peter T. Barbur, Kevin J. Orsini, Cravath,
Swaine & Moore LLP; Donald L. Flexner, Philip C.
Korologos, Eric J. Brenner, Boies, Schiller & Flexner



LLP, on the brief), for Defendants-Appellants American
Express Company and American Express Travel Related
Services Company, Inc.

NICKOLAI G. LEVIN, Attorney, U.S. Department of Justice,
Antitrust Division, Washington, D.C. (Sonia K.
Ptfaffenroth, Deputy Assistant Attorney General, Craig
W. Conrath, Mark H. Hamer, Andrew J. Ewalt, Kristen
C. Limarzi, Robert B. Nicholson, James J. Fredricks,
Daniel E. Haar, Attorneys, U.S. Department of Justice,
Antitrust Division; Mike DeWine, Ohio Attorney
General, Mitchell L. Gentile, Assistant Ohio Attorney
General, on the brief), for Plaintiffs-Appellees the United
States, et al.

WESLEY, Circuit Judge:

Defendants-Appellants American Express Company and American
Express Travel Related Services Company, Inc. (collectively, “American Express”
or “Amex”) appeal from a decision of the United States District Court for the
Eastern District of New York (Garaufis, J.) dated February 19, 2015, finding that
Amex unreasonably restrained trade in violation of § 1 of the Sherman Act, 15
U.S.C. § 1, by entering into agreements containing nondiscriminatory provisions
(“NDPs”) barring merchants from (1) offering customers any discounts or
nonmonetary incentives to use credit cards less costly for merchants to accept, (2)

expressing preferences for any card, or (3) disclosing information about the costs



of different cards to merchants who accept them. See United States v. Am. Express
Co., 88 F. Supp. 3d 143 (E.D.N.Y. 2015). In addition to holding Amex liable for
violating § 1, the District Court permanently enjoined Amex from enforcing its
NDPs. See Order Entering Permanent Injunction as to the American Express
Defs., United States v. Am. Express Co., No. 10-cv-4496 (NGG)(RER), 2015 WL
1966362 (E.D.N.Y. Apr. 30, 2015), ECF No. 683.

For the reasons that follow, we REVERSE and REMAND with instructions
to enter judgment in favor of Amex.

L. BACKGROUND

A. Credit-Card Industry—A General Overview

Since its inception in the 1950s, the credit-card industry has generated
untold efficiencies to travel, retail sales, and the purchase of goods and services
by millions of United States consumers.! Every card transaction necessarily
involves a multitude of economic acts and actors. The end users—the cardholder

and a merchant—rely on those acts and actors to provide essential,

! This opinion pertains exclusively to credit cards. Though Amex argued before the
District Court that the relevant market should include debit cards and other alternative
payment types as well as a proposed submarket comprising payment-card services
provided to travel and entertainment (“T & E”) merchants, Amex has abandoned this
argument on appeal.



interdependent services. Take, for example, a cardholder who pulls into a gas
station to refuel her car. The cardholder takes out her credit card —for which she
pays an annual fee while also receiving frequent flyer miles on her favorite
airline for every dollar spent—inserts the card into the credit-card slot on the gas
pump, and fills her tank with gas. Her credit card is immediately charged for the
transaction, and the station owner receives payment quickly —minus a fee.

The simple transaction of gassing up a car by use of a credit card is
enabled by a complex industry involving various commercial structures
performing various essential functions. Responsibility for issuing cards and
paying retailers for sales using them, extending credit to the cardholders, and
collecting amounts due from them can be vested in one firm or in a multiplicity
of firms engaged in a division of specified functions and connected in a network
by contractual arrangements.

Retailers will not accept credit-card purchases without a guarantee of
quick reimbursement. Returning to the customer at the gas pump, it would limit
credit-card use if the gas station had to have a reimbursement contract with the
particular entity that issued the card to the car owner. The establishment of an

umbrella network of individual firms—usually banks-that both issue cards and



contract with merchants allows the gas buyer to have a card issued by Bank A,
while the gas station has a reimbursement contract with Bank B. Bank A and
Bank B in turn have an arrangement in which Bank A reimburses Bank B for the
purchase of gas and bills the consumer. In the lingo of the industry, Bank A is
the issuer and Bank B is the acquirer.? Typically, banks in the network both issue
and acquire, and consumers need only find a retailer that accepts a card owned
by the consumer and not worry about whether the retailer deals with the card
issuer.

From the cardholders’ perspective, many cardholders may find
convenience in carrying and using more than one card. Cards come with
varying fees and offer benefits with different values to different consumers.
Some cards offer airline miles, others points towards hotel stays or cash back
rewards while others offer both rewards benefits and enhanced security.

The benefits of a particular card to a consumer are also largely affected by
its acceptability among those who sell goods or services to consumers.
Widespread acceptance of a card among sellers in turn depends heavily upon

widespread acceptance among the consumers targeted by each seller. Retail

2 Almost all credit-card companies employ umbrella networks. As the reader will soon
see, Amex is the exception.



sellers get the benefits not only of increased trade because of consumer
convenience, but also of not having to choose between limited cash-only sales
and extending credit to consumers. Extensions of credit are administratively
costly and commercially risky. However, sellers must cover some of the costs of
a credit card’s attracting customers, including efforts to build the prestige
attached to certain cards, carrying out all the tasks of extending credit, and
bearing responsibility for the risks of extending credit to individual consumers.

In the end, both the credit-card industry and those who sell goods and
services target the same group of consumers, albeit in the guise, respectively, of
cardholders and purchasers of goods and services.

B. The “Two-Sided Market”

The functions provided by the credit-card industry are highly
interdependent and, at the cardholder/merchant-acceptance level, result in what

has been called a “two-sided market.”3 The cardholder and the merchant both

3 See Lapo Filistrucchi et al., Market Definition in Two-Sided Markets: Theory and Practice 5
(Tilburg Law School Legal Studies Research Paper Series No. 09/2013), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2240850 (hereinafter Filistrucchi et
al. (2013)); David S. Evans, The Antitrust Economics of Multi-Sided Platform Markets, 20
YALE J. ON REG. 325, 328 (2003). Two-sided markets were first clearly identified in the
early 2000s by economists Jean-Charles Rochet and Jean Tirole, a 2014 Nobel laureate.
Rochet and Tirole formally defined the concept as follows:



depend upon widespread acceptance of a card.* That is, cardholders benefit
from holding a card only if that card is accepted by a wide range of merchants,
and merchants benefit from accepting a card only if a sufficient number of
cardholders use it.?

The interdependency that causes price changes on one side can result in
demand changes on the other side.® If a merchant finds that a network’s fees to
accept a particular card exceed the benefit that the merchant gains by accepting
that card, then the merchant likely will choose not to accept the card. On the

other side, if a cardholder finds that too few merchants accept a particular card,

[A] market is two-sided if the platform can affect the volume of
transactions by charging more to one side of the market and reducing the
price paid by the other side by an equal amount; in other words, the price
structure matters, and platforms must design it so as to bring both sides
on board.

Jean-Charles Rochet & Jean Tirole, Two-Sided Markets: A Progress Report, 37 RAND J.
ECON. 645, 664—65 (2006).

4 See Jean-Charles Rochet & Jean Tirole, An Economic Analysis of the Determination of
Interchange Fees in Payment Card Systems, 2 REV. NETWORK ECON. 69, 71 (2003), available at
https://www.researchgate.net/publication/24049673_An_Economic_Analysis_of_the_De
termination_of_Interchange_Fees_in_Payment_Card_Systems.

5 See id. at 72; see also Benjamin Klein et al., Competition in Two-Sided Markets: The
Antitrust Economics of Payment Card Interchange Fees, 73 ANTITRUST L.]J. 571, 580 (2006)
(hereinafter Klein et al. (2006)) (“[T]he value of a payment system to consumers
increases with the number of merchants that accept the card and the value of a payment
system to merchants increases with consumer use of the card.”).

¢ See David S. Evans & Michael Noel, Defining Antitrust Markets When Firms Operate Two-
Sided Platforms, 2005 COLUM. BUS. L. REV. 667, 695 (2005).



then the cardholder likely will not want to use that card in the first place.
Accordingly, in order to succeed, a credit-card network must “find an effective
method for balancing the prices on the two sides of the market.”” This can be a
difficult task since cardholders” and merchants’ respective interests are often in
tension: merchants prefer lower network fees, but cardholders desire better
services, benefits, and rewards that are ultimately funded by those fees.

To balance the two sides of its platform, a two-sided market typically
charges different prices that reflect the unique demands of the consumers on
each side.® Within the credit-card industry, cardholders are generally less willing
to pay to use a certain card than merchants are to accept that same card, and thus
a network may charge its cardholders a lower fee than it charges merchants.’

Because merchants care about card usage while cardholders care about card

7 Rochet & Tirole, Interchange Fees, supra note 4, at 72.
8 See id. at 73.

? See Klein et al., supra note 5, at 573-74 (explaining that merchants typically bear a
larger fraction of the total costs of a payment-card system than do cardholders “not due
to payment card system market power over merchants, but because demand sensitivity
generally is much greater on the cardholder side of the market than on the merchant
side of the market”).
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acceptance, it may even make sense for a network to charge only merchants for
usage while charging cardholders only for access to the card in the first place. °

C. Historical Development of the Credit-Card Industry

The modern payment-card industry began in 1949 with the “Diner’s
Club,” a joint venture between two individuals who used a small sum of start-up
capital to register fourteen New York restaurants for participation.!’ Diner’s
Club initially charged participating restaurants seven percent of the total tab and
gave cards away to diners for free. This model was so successful that by its first
anniversary, Diner’s Club boasted a membership of over 330 U.S. restaurants,
hotels, and nightclubs. At that point, though it had begun charging a
membership fee to its 42,000 cardholders, Diner’s Club was earning over three

quarters of its revenue from the merchant side of its platform.

10 See Evans & Noel, supra note 6, at 682; see also id. at 668 (“Empirical surveys of
industries based on [two-sided platforms] find many examples of prices that are low, or
even negative, so that customers on one side are incentivized to participate in the
platform.”).

1 See David S. Evans, Some Empirical Aspects of Multi-Sided Platform Industries, 2 REV.
NETWORK ECON. 191 (2003), reprinted in Davis S. Evans & Richard Schmalensee, The
Industrial Organization of Markets with Two-Sided Platforms, COMPETITION POLICY
INTERNATIONAL (Spring 2007), reprinted in PLATFORM ECONOMICS: ESSAYS ON MULTI-
SIDED BUSINESSES 1, 282 (David S. Evans ed. 2011). Prior to 1950, payment cards were
issued only by retailers for use in their stores. Then and now, these “store cards”
operate as one-sided markets because they are distributed to only a single set of
consumers: cardholders. See id. at 283.
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Amex, which had long been a major player in the travel and entertainment
(“T & E”) business, entered the payment-card industry in the early 1950s already
having acquired consumers on both sides of the platform.!? Thanks to this