UNITED STATES DISTRICT COURT
DISTRICT CF MINNESOTA
THIRD DIVISION

UNLTED STAWES OF AMERICA,

Plaintiff,
Civil Action No. 3-80-596
Ve
COMPLETITIVE 1MPACY STATLEMLENT
BLATRICLE IFOODLS CO. and
Filed: January 11, 1982
_FIBER1ITLE CORPORATION, '

belendants.

B e e il T S N N S S e

The United States, pursuant to Section 2(b) of the Antitrust
Procedures and Penalties Act, 15 U.S.C. §§ 16(b)-(h) (1974),
tiles this Competitive Impact Statement in connection with
the proposed lMinal Judgment submitted for entry in this civil

antitrust proceeding.

I.

MATURL AND PURPOSE OF THE PROCEEDING

On October 28, 1980, the United States filed a civil anti-
trust complaint under Section 15 of the Clayton Act, 15 U.S.C.
§ 25, challengingy the acquisition of Fiberite Corporation
("l'iberite") by Beatrice loods Co. ("DBeatrice") as a violation
of Section 7 of the Clayton Act, 15 U.S.C. § 18. The complaint
alleges that the clffect of the acquisition may be substantially
to lessen competition or to tend to create a monopoly in custom
compounded reinforced thermoplastics molding compounds (“"custom
compounded RYTP"). The complaint alleges that as a result of
this violdtion competition between Deatrice and Fiberite in
custom compounded RTP was eliminated, competition in the
custom compounded RTP market in general may be substantially
lessened, and concentruation was substantially increased in that

market. The complaint sought to have Beatrice divest itself

- 1Nty ¥ i K TL O PR



of all oL the assuts and stock of lMiberite and for such other

further reliefl dcemed proper and just by the Court, '
Entry of the proposed Final Judgment will terminate this

litigation. The Court will retain jurisdiction to construe,

modify, or enforcc the proposed F'inal Judgment.

II.

DESCRIPTION OF THE MARKET AND FIRMS INVOLVED

The market alleged 1n the complaint is custom compounded
‘reinlorced thermoplastics wmolding compounds. At trial, the
Government would have made the following contentions:

A.  hermoplastics are a group of plastic resins which
may be repcatedly softened and hardened by heating and cooling.
keinlorced thermoplastics are thermoplastic resins which have
been combined with a reinforcing acent such as glass or carbon
Ltiber to improve onc or more of & resin's properties or physical
characteristics. Other ingredients such as fillers, lubricants
and Llame rcetardants 1n addition to the reinforcing agent may
also be¢ combined with a thermoplastic resin to further improve
its gualities. KRelintorced thermoplastics are sold in the form
of pellets or powder as raw materials to industrial processors
for molding and fabricatlon into a wide range of industrial
and consumer products.

U. Custom compounded reinforced thermoplastics arc
reinforced thermoplastics selected, designed and manufactured
to £ill the special needs of an individual customer's applica-
tion, generally in low-volume orders. Custom compounders of
reintorced thermoplastics possess special know-how and technical
expertise which are used to develop and maintain a broad rangc
of proprietary formulations and recipes to meet customers'

needs. Custom conmpounded reinforced thermoplastics are
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distinguishable ftrom commodity reinltorced thermoplastics
molding compounds in that the latter are manufactured in i
high-volume guantities for salc from inventory to meet a
gyeneral deuand,

C. Thermoplastics are distinguished from the ygroup of
plastic resins known as thermoscts. Thermoset resins can be
reinforced and custom compounded, but the molecular structure
ol thermosets 1s such that once the thermoset 1s hardened, 1t
Cannot be soltencd by heat.

L. 'The market for custom compounded RTP is highly concen-~
trated waith high entry bacrriers. The four principal domestic
manulucturers accounted for approximately 89 percent of the
market in 1979.

E. Ueatrice, by virtue of its 1976 acquisition of LNP
Corporation, was, prior to the Fiberite acquisition, the
lcading tirm in the United States in the manufacture and sale
of custom conmnpounded RTP with about 50 percent of the market.
Fiberitce, prior to the time 1t was acquired, was the leading
firm 1n the United States in the manufacture and sale of
custom compounded reinforced thermosets. In 1975 Fiberite
entered the custom compounded RTP business achieving an 8
percent market share (rankino fourth) by 1979, combining 1ts
own formulation and manufacturing expertise with the production
facalities ol Miller waste Mills, Inc. ("Miller Waste Mills"),
an affiliated company. Miller Waste Mills was not sold to

Beatrice but has continued tc manufacture RTP for Fiberite.

I1I.

THE ACQUISITION AND ALLEGED VIOLATION

The complaint alleges that Fiberite was recognized by

Beatrice as a formidable and rapidly growing coumpetitor in
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custom conpounded RIP and that its acquisition by Beatrice
would tend substantially to lessen cowpetition or tend to
create a monopoly in the United States market for those
products. The complaint did not allege that liberite and
Beatrice were actual or potential competitors in the manufac-
ture or sale of thermoscis; the alleged impact on competition

was limited to reinforced thermoplastics.

IV.

T PROPOSED FINAL JUDGMENT AND
IT5 anNi'iCipPATED EFFECTS ON COMPETITION

The United States and the defendants have stipulated
that the proposcd rFinal Judgment may be entered by the Court
at any time aftcer compliance with the Antitrust Procedures
and Penalties Act, 15 U.S5.C. §§ 1l6(b)=(h). The proposed
Final Judgment cons.itutes no admission by elther party as
to any 1ssue of fact or law. Under the provisions of the
Antitrust Procedures and Penalties Act, entry of the proposcd
Final Judguent 1s conditioned upon a determination by the
Court that the proposcd [Final Judgment 1s in the public
interest.

The proposcd Final Judgment contains five praincipal forms
of relief. l"irst, the defendant Beatrice will be required
to permanently divest the thermoplastics compounding business
oL Fiberite by sclling it to Miller waste Mills, Fiberite's
tormer atrfiliate which presently produces and has in the
past produced Fiberite's thermoplastics compounds. Second,
the delendant bBeatrice is enjoined from acqulring any
other producer and scller of reinforced thermoplastics
compounds fLor ten ycars from the date the proposed l'inal

Judgnent 13 entered. Third, the defendant Fiberite 1is
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enjoined for ten years from reentering the thermoplastics .
compoundiny business. lourth, Beatrice is reguired to give
public notice of the transfer of business to Miller Waste
Mills. Filfth, Beatrice and tiberite officers and employees
responsible for or participating in Leatrice's thermoplastics
compoundiny business are prohibited from influencing or
communicating with Miller waste Mills.

within ten days ol the entry of the proposed Minal Judgment
Beatrice will transfer the Fiberite thermoplastics compoundlng
business to Miller waste Millis pursuant to the Agreement between
Beatrice, Fiberite and Miller Waste Mills that has been filed
with the Court and 1s available to the public. The Agreement
reyulres UBeatrice to transfter the RTP trade secrets, formula-
tions, know-how, customer lZsts and goodwill of Fiberite to
Miller Waste Mills. Fiberite's KTP inventories and contracts
are assigned to Miller Waste Mills. Key sales, scientific and
marketing personnel will also transfer to the new entity.
Although Fiberite retains primary :Tights to the tradenanc
“Fiberate," Miller waste Mills is c¢ranted its use on a temporary,
limited basis.

The Agrecment between Beatrice, FPiberite and Miller Waste
Mills contains a covenant by Fiberite not to solicit or accept
RTP orders for ten years and a covenant by Beatrice not to
compete tor 18 months on 10 accounts of Fiberite which are
part of Fiberite's thermoplastics compounding business being
transferred to Miller Waste Mills. Fiberite 1s currently
cengayed un sighilicant rescarch and developmnent eltorts aimed
at producing new products for those ten accounts. Plaintiff
beliceves that such covenants are reasonable under the circum-
stances here presented and useful to effectuate the spin-off

to Miller waste Mills.



he provisions ol the proposed Final Judgment apply to
Beatrice and Fiberite and each of its directors, officers,,
employees, agents, subsidiaries, aitfiliates, successors and
assignees, and to all other persons in active concert or
participation with any of them who receive actual notice of
the proposced PFlual Judyiment by personal service or otherwise.

The effect of the divestiture would be to allow bBeatrice
to retaln the thermoset business of Fiberite and to compete
in the RTP business through its LNP divisions. Miller waste
Mills would become a competitor ob bLeatrice in the
production and sale of R1P, 1n effect, restoring the competl-

tion that previously cexisted between Beatrice and Fiberite.

V.

REMEDIES AVAILALBLE TO POTENTIAL PRIVATE LITICANYS

Sc¢ction 4 ot the Clayton Act, 15 U.S.C. § 15, provides
that any person who has been injured as a result of conduct
prohabilted by the antitrust laws nmay bring suit in federal
court to recover threce times the damages the person has
suflered, as well as costs and a reasonable attorney's fee.
Entry of the proposed IFinal Judgment will neither impailr nor
assist privaete antitrust damage actions. Under the provisions
of Section 5(a) oif the Clayton Act, 15 U.S5.C. § le(a), the

proposed linal Judygment has no prima facie effect in any

subsequent private lawsult that may be brought against the

defendants.

Vi.

PROCEDURES AVAILABLL FOR MODIFICIATION
OF THE PROPOSED FINAL JUDGMENT

The proposed Final Judgment 1s subject to a Stipulation

between the Government and the defendants which provides
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that the Government may withdraw its consent to the proposed
Judgment any time before tne Court has found that entry of the
progoscd Judgment 1s in the public interest. By its terms,
the proposed Judgment provides for the Court's retention of
jurisdiction oL this action in order to permit any of the
partlies to apply to the Court Lor such orders as may be
necessary for the modification of the Final Judgment.

As provided by Section 2(b) of the Antitrust Procedures
and Penalties Act, 15 U.S.C. §§ 1l6(b)=(h), any person wishing
to comment upon the proposed Judgment may, for the statutory
comment period, submit written comments to the United States
Department of Justice, Attention: John W. Poole, Jr., Chicfk,
Speeilal Litigation Section, Antitrust Division, Department
of Justice, Washington, D.C. 20530. Such comscnts and the
Government's response to them will be filed with the Court
and published in the Federal Register. Tiie Government will
evaluate all such comments to determine whether there 1is any
reason for withdrawal of its consent to the proposed Final

Judyment.

VII.

ALTCRNATIVE 10 THE PRCFOSED FINAL JUDGMENT

I'he alternative to the proposed Final Judgnent considered
by the United Status was a trial on the merits sceking total
divestiture of Fiberite. Wwhile the complaint sought total
divestiture of Fiberite to restore the competition lost due
to the merger, the United States considers the proposed Final
Judyment coupled with the defendants' negotiated Agreement ol

divestiture to be a good, 1f not & better, alternative.
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The proposed Judgment would achleve the objective of the
lawsult, restoring competition in the custom compounded
reinlorced thermoplastics industry. ‘The Agreement between
Beatrice, Fiberite and Miller Waste Mills provides for thce
transfer ol Fiberite's personnel who are experienced in the
custom compounding of RTP. It thereby reunites Fiberite's
technical expertise with its manufacturing arm and will, to
a4 considerable extent, restore the management and operating
team which made Miberite an effective new entrant into
custom compounded RTP. A purchaser of all of Fiberite would
not nucessarily have aceess to Miller waste Mills' RTP pro-
duction facilities and might elect to close or de-emphasize
Fibericte's RYP businuss. Accordingly, plaintiff believes
that the divestiture here accouplished would restore the
competition lost due to this merger in a manner as satisfactory,
Oor 1n a manner superlor to, the relief requested in the
complaint,

Under the circumnstances, the United States believes that

entry of the proposed Final Judgment is in the public interest.

VIII.

DETERMINATIVE MATERIALS AND DOCUMENTS

Plaintliff considers the Agreement between Beatrice,
Fiberite and Miller wWaste Mills and the public notice ot
the divestiture to be determinative documents of the type
described in Section 2(b) of the Antitrust Procedures and
Penalties Act, 15 U.S.C. § 16(b), and they have been filed

with the District Court for the District of Minnesota. A



copy oL each may be requested from the Legal Procedure unit,

Room 7416, bepartment of Justice, Washington, D.C. 20530.

Kkespectfully submitted,

Jos

tgarlés K.
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Gail Kursh

;o .
Ktpp ifoe /A{./m,

Ann Lea Harding //

Attorneys

Antitrust Division

U.S. Department of Justice
l0th & Pennsylvania Avenue,
Wasaington, D.C. 20530

Dated: JAN § 1962
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