
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

UNITED STATES OF AMERICA. 

Plaintiff. 

v. 

FIRST MULTIPLE LISTING 
SERVICE, INC,. 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. CBO-l86lA 

COMPETITIVE IMPACT STATEMENT 

Pursuant to Section 2(b) of the Antitrust Procedures and 

Penalties Act (15 U.S.C. §§ 16 (b) - (h) ) , the United States o! 

America submits this competitive Impact Statement relating to 

the proposed consent judgment in this civ i l antitrust 

proceedinq. 

-
I. 

Nature of the Proceeding 

On October 28. 1 980, the Departmen t of Justi ce filed a 

civil antitrus t complaint under Section 4 of the Sherman Act 

(l5 u.s.c. § 4) alleging that First Multiple Listing Service. 

Inc. had violated section l of the Sherman Act (15 u.s .c. 
§ l). First Multiple Listing Service. Inc . ("FMLS" or 

"Defendant") la in the buaineaa of operatinq a real estate 

multiple listing service for the benefit of its members. 



who are licensed real estate brokers doinq business in the 

Atlanta. Georgia area. which ls made up of 19 conti9uous 

counties ("Atlanta area"). 

The complaint filed in this action alleges that FMLS and 

certain other persons combined and con s pired . since at least as 

early as January l. 1973. to restrict membecship in Defendant 

and to adopt and enforce rules and cequlations otherwise 

restricting competition between and among licensed rea l estate 

brokers and other persons engaged in the business of selling 

real estate in the Atlanta area. in vi ola t ion of Section l of 

the Sherman Act . The compla i nt asked the Couct to re s train 

Defendant from establishing. maintaining. or enforcing by- laws. 

rules and regulations which: (a) unreasonably restrict 

membership in Defendant: (b) arbitrar il y e xc lude from 

membership in Defendant any real estate br okec licensed by the 

State of Georgia: or (c) contribute to the violat i on alleged in 

the complaint. 

Entry of the proposed consent judgmen t wil l terminate the 

action. including dismissal of Defendan t ' s t wo counterclaims 

against the United States. except that t he Court will retain 

jurisdiction over the matter for possible further proceedings 

which may be required to interpret . modify or enforce the 

judgment, or to punish alleged violations of any of the 

provisions of the judgment. 
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II. 

Detailed Description of the Practices Involved 
in the Alleged Violation 

Defendant is a Georgia corporation engaged in facilitating 

the sale of residential real estate in the Atlanta area by 

compiling the real estate listings of its members into a 

listing book and periodically disseminating copies of such 

listing books, as well as copies of new listings, to its 

member s . tn this manner, each FMLS - affiliated real estate 

bro ker and agent is conveniently appri s ed of a large number o( 

properties for sale in the Atlanta area by member firms. FMLS 

offers its members other advantages, such as the use of a "lock 

box" system which provides convenient access to homes offered 

tor sale through FMLS and a computerized data bank and computer 

terminals which provide its members with eas y access to all 

ava i lable information on all FMLS listing s. In addition to 

benefiting its members, FMLS' aultiple listing service benefits 

the public by ensuring that prospective purchasers have 

convenient access to the maximum number of properties in the 

Atlanta area. Homesellers obtain the assurance that a large 

number of brokers and agents have been mad e aware of the fact 

that their property is being offered f o r s a le. 

Historically, FMLS has focused it s att e ntion on "North 

Atlanta, an area generally to t he north of the city, while 

Metropolitan Multi - List, Inc. ("MML"). a multiple listing 
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service owned by the DeKalb County Board o f Realt o rs. has 

operated primarily in a section of At l an t a 9enerally to the 

east and south of FMLS' area of doainanc e . Many brokers who 

wish to compete in North Atlanta have f ound membership in MML 

to be of liaited utility. and meaber s hip in FMLS to be a 

competitive necessity. 

In its complaint. the United States alleged that access to 

FMLS services is essential for a broker to compete ln the 

North Atlanta market. The United States also alleged that by 

adoptln9 restrictive prerequisites for FMLS membership. FMLS 

and its members restricted competition in the bu si ness of 

selling residential real estate in the Atlanta area. thereby 

depriving buyers and sellers of the benefits of free and open 

competition. Specifically. the United Stat es c hall e nged FMLS ' 

requirements that an applicant for membe r s h i p ha s to : 

(a) have operated as a broker in t he State of 

Georgia for two years immediately prior t o 

the date of application for membership: 

(b) have submitted proof that the ap p l icant had 

sold and closed sale on 240 re s i de nce s i n 

the two years immediately pr io r to 

application for membership. wit h in the 

/ defined boundaries of FMLS ; 

(c) have received the aftiraative vot e of at 

least 75 percent or the active shareholders 
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(85 percent if the applicant was applying 

for membership a& a stockholder): 

(d) have been recommended by two members of FMLS 

and have received the a pproval of FMLS' 

board of directors. if applying for 

membership as a stockholder; and 

(e) have ceased being a member of. or using the 

services of, any other multiple listing 

service, wherever located. 

The United States also challen9ed moratoria by FMLS on the 

admission of new members. FMLS rules governing access to its 

listing books and keys. and FMLS membership and user fees as 

they impacted on the ability of both members and non -members to 

compete on equal terms: 

Had further proceedings been necessary. the United States 

would have submitted evidence to prove its contentions. 

However. after both parties had engaged in extensive discovery. 

FMLS demonstrated a willingness to reach a settlement without 

resorting to what would have been additional costly 

proceedings. FMLS has agreed to eliminate the practices which 

the United States alleged to be anticompetitive and violative 

of Section l of the Sherman Act. The proposed consent decree 

will serve to ensure that FMLS does not reintroduce such 

objectionable practices and provides the United States with 

substantially all of the relief which would have been sought if 

the case had proceeded to a litigated judgment. 



.. 

III. 

Explanation of the Proposed Consent Judgment 
and Its Anticipated Effects on Competition 

The United States and Defendant have stipulated that the 

proposed consent judgment may be entered by the Court at any 

time after compliance with the Antitrust Procedures and 

Penalties Act. The stipulation between the parties provides 

that there has been no admission by any party with respect to 

any issue of fact or law. Under the provisions of Section 2(e) 

of the Antitrust Procedures and Penalties Act, 15 u . s . c . 

§ l 6(e), entry of the proposed consent judgment is c onditioned 

upon a determination by the Court that the propos ed consent 

judgment is in the public interest . 

An explanation of each of the material provisions of the 

proposed consent judgment is set forth bel ow, together with a 

statement of its anticipated effects on c ompetiti on . 

A. Reasonable and Non- Discriminatory Requirements 
tor Membership in FMLS 

-
The proposed consent )udgment prohibits FMLS from refusing 

membership in FMLS. l/ i.e fro m refusing t o make available 

any and all of its services. to any person who meets the 

fol l owing reasonable and non discriminatory requireme nts : 

1/ The judgment defines the term "member". as " .. . any person 
who is entitled to access to the services offered by 
Defendant's multiple listing service. whether or not said 
person is a stockholder in Defendant . . .. " The term "member" 
will be used in the same fashion in this Competitive Impact 
Statement. 
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(1) holds a real estate broker ' s license 

issued by the appropriate State of 

Georgia governmental licensing 

authority and is deemed by said 

authority to be acting as a principal 

broker. and whose license is deemed to 

be in active status by said authority: 

(2) la not the sub)ect of any pending 

proceedings before the appropriate 

State of Georgia governmental licensi ng 

or disciplinary authority which may 

result in the suspension or revocation 

of the applicant's broker's license: 

(3) agrees to abide by Defendant ' s charter. 

by- laws. rules and regulati o ns insofar 

as they are not inconsistent with the 

terms of the Final Judgment: and 

(4) agrees to pay to Defendant : 

(a) a charge equal to the r easonable 

set - up costs of preparing to make 

Defendant's servi ces available to 

the person: 

(b) a reasonable secur i ty de posit. to 

secure against any unpaid claims 

or charges that may be asserted by 

Defendant against the pe rson: and 
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. 

(c) reasonable •nd non- discriminatory 

fees for use of Defendant's 

services. which &hall be equal on 

a per use basis for all members. 

whether or not stockholders of 

Defendant. and which shall not 

differentiate between persons who 

became members before or after the 

date of the Final Judgment. Such 

fee& shall reflect the reasonable 

expenses of Defendant's 

operations. and may provide for a 

reasonable minimum annual fee for 

access to Defendant's services 

reflectinq • reasonabl e 

approximation of the c os t of 

Defendant's standinq ready to 

provide services. 

Thus. under the provisions of the proposed judqment. all 

members of Defendant's multiple listing service. whether 

stockholders or not. have to pay reasonable and 

non- discriminatory fees for the use of Defendant's services. 

reflecting the reasonable expenses of Defendant's operations 

and equal on a per use basis. Under a related provision of the 

proposed judgment. in the event t hat Defendant collects set-up 
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charges or service fees in excess of its actual requirements. 

including the payment of a return to stockholders and the 

accumulation and maintenance of reasonable reserves, such 

excess monies shall be returned to the members or credited to 

thei r accounts in proportion to their res pective contributions 

to t he amount of the surplus. 

The reasonable expenses of Defendant's operations. for 

purposes of the proposed decree, shall inc lude, in addition to 

Defendant's other expenditures in providing its services to 

member s : 

(i ) the accumulation and maintenance of 

reasonable reserves to be used ex c lusively 

for developing, maintai ning, or improving 

the services and facili t ies used o r to be 

used by Defendant to se r ve its members. and 

(ii) an annual return to stockholders, which may 

be distributed to stockholders a s dividends 

or retained by Defendant for the benefit of 

&tockholdera. calculated on the basis of the 

book value of Defendant's outstanding stock 

as of the close of the nearest preceding 

accounting period . 

The proposed judgment makes it clear that the aggregate annual 

rate of return to all atockholdera as a group, referred to 

a'ove, shall not exceed the sum of the following items : 



• 

(i) 130 percent of the average (for the cal e ndar 

year next preceding the date o f such 

dete r mination) of the •uct i on ave rage 

interest rates for three-month U.S. Treasury 

bills calculated on the sum of ( a a ) $25 ,000, 

plus (bb) an amount arrived a t by 

multlplying the book value o f De f e ndant ' s 

aggregate outstanding stock by a 6i mple 

fraction of which the numerat o r s hall be the 

value of Defendant's net (de preciated) 

property and equipment and the denomina to r 

shall be the value of Defendan t ' s total 

assets. all as deteralned a s of t he clo s e of 

Defendant's most recent ac cou nting peri od 

next preced ing the date of su c h 

determination: 
' 

plus 

(ii) 100 percent of the average (for t he calendar 

year next preceding the date of s uch 

determination) of the auction aver age 

interest rates for three-month Unit ed Sta t es 

Treasury bills calculated on the ba lance of 

book value remaining after deducting fr om 

I total book value $25,000 plus the po r t i on 

thereof derived in accordance wit h the 

formula specif led in subpart ( bb ) above . 
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The followin9 is intended to illustrate the •pplication of 

the above rules 9overning the interaction of the judgment's 

provisions relating to reasonable expenses and returns of 

excess fees. Let us assume that: (1) the total amount of 

.,t-up char9es or service fees of Defendant was $750,000 for a 

particular fiscal year: (2) its expenses were $600,000 

(including the accumulation of reasonable reserves but 

excluding a return to shareholders): (3) the aggregate book 

value of its outstanding stock was $500,000; (4) the value of 

its total assets was s1 .ooo.ooo. including $18,000 worth of net 

(depreciated) property and equipment: and (5) the average of 

the auction average interest rates for three-month U.S. 

Treasury Bills was 10%. The total amount available for the 

payment of dividends to stockholders would be $51.020, derived 

aa follows: 

130% x 10% x ($25,000 + [$500,000 x $18,000]) + 
$1,000,000 

100% x 10% x ($500,000 - ($25.000 ($500,000 x $18,000))) . 2l 
s 1. 000. 000 

The excess set-up charges or service fees are required under 

the judgment to be returned to members (stockholders or 

otherwise) or credited to their acounts . The excess monies to 

be returned or credited would then be $98,980 ($750,000 -

($600,000 + $5l,020)). 

2/ Thia example . as well as the other example used herein. is 
Intended as a guide to the reader as to how the calculations 
are to be made, not to illustrate dollar amounts which 
necessarily have any relationship to actual amounts of money 
likely to be involved. 
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Another provision of the judgment makes it clear that 

should FMLS determine to redeem one or more shares of its 

outstanding stock from its shareholders. the redemption of such 

shares shall not be considered •n expense for which Defendant 

can levy fees. However. nothing in the pr oposed judgment would 

prohibit Defendant f rom using monies obtained as the purchase 

price of new shares of stock or from the allowable return to 

stockholders on invested capital. based on U. S . Treasury Bill 

rates. for the purchase or redemption of its own stock. 

Although nonstockholder members would have the right to use 

all of Defendant's services on the same ba si s as stockholders. 

the proposed consent judgment also requires Defendant to sell a 

share of stock in DeCendant to any person who elects to 

purchase a share of stock. provided he or s he meets the 

requirements specified above and agrees to pay Defendant the 

specified price. Defendant would be prohibited from 

discriminating among stockholder• with regard to the rights. 

benef its. or privileges of stock ownership . The purchase price 

for a share of stock would be the les s er of either (a) $25,OOO, 

or (b) a sum equal to (i) the book value o f one share of 

defendant's s stock. plus (ii) an amount arrived at by 

ltiplying the book value oC one share of Defendant's stock by 

a simple fraction of which the numerator shall be the value, 

not to exceed $20.000. of Defendant's net (depreciated) 

property and equipment and the denominator s hall be the value 

of Defe ndant's total assets. all as determined as of the close 
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of Defendant's most recent accountinq period next precedin9 the 

date of such purchase. 3/ To illustrate the application of 

this formula in arr i ving at a stock purchase price. let us 

assume FMLS were to have a total book value of ssoo.ooo. and 

that its assets totaled s1.ooo.ooo. including $ 18,000 worth of 

net (depreciated) property and equipment . Assume further that 

there were 50 shareholders. The maximum allowable charge to an 

additional. new member for a share of FMLS stock would be 

$10,180 derived as follows: 

Sl0.000 + ($10.000 x $18,000). 
s 1.ooo.ooo 

Finally. the proposed judgment requires that if a question 

is raised as to whether an applicant meets the judgment's 

criteria for obtaining-access to Defendant's services or for 

purchasing a share of stock in Defendant , the applicant must be 

informed in writing of the nature of the question and given the 

11 At the option of the purchaser. the stock may be paid for 
in five annual installments on terms specified in the proposed 
judgment. The installment provision is designed to ensure that 
the cost of a share of stock can be spread over time so as not 
to present an unreasonable barrier to stock purchase. 

ll 
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opportunity to present information pertinent to the resolution 

of t he question raised. 4/ 

The United States believes tha t . taken together. the above 

provisions of the proposed consent judgment will assure access 

to Defendant's services on a reasonable and non- d i scriminatory 

basis. thereby permitting all interested br okers to compete on 

an equal footing. The judgment reflects t he conclusion that 

coape t ltion is best promoted by providing foe membership in 

Defendant by interested brokers on both a non- stockholder and 

stockholder basis. All users. whe t her s t ockholders or not. are 

to be charged the same reasonable and non disc rim i natory fees 

for the use of Defendant's services. charges which shall be 

equal on a  per use basis to all members. However. the judgment 

also recognizes that itockholder members of FMLS are ent itled 

to a fair return on their capital wh ic h is i nves ted in FMLS . 

consequently. the judgment provides that an annual return to 

stockholders on invested capital . baaed upon U. S . Treasury Bill 

41 The Court vill retain general jur i sd i c ti on over the decree, 
Including the power to modify those provi si ons relating to the 
purchase of stock and return to s tockholders in light of 
unforeseen circumstances. For example, the decree provides 
that the maximum purchase price for a share of stock is 
$25.000. This ceiling on the purchase price is intended to 
assure that the present stockholders of MLS do not conduct the 
operations of MLS in such a manner as to increase book value to 
a level that may make it financially burdensome for a new 
member to becoae a stockholder . The figure of $25.000 was 
selected as a reasonable ceiling to accomplish this objective . 
Jf future prlce inflation should cause the present $25 , 000 
ceilln9 price to become unrealistically low , the court would 
have the power to adjust the ceillnq pr i ce accordingly . 
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rates, is to be considered •& p•rt of the expenses of operating 

FMLS which are to be paid by all members. whether or not 

stockholders. Before any annual surplus of monies col l ected on 

expenses are returned to all members. as is required by the 

judgment, the judgment permits a U. S . Trea s ury Bill rate - based 

dividend to be paid to stockholders by Defendant. or to be 

retained by Defendant for their benefit . Thus. stockholders in 

Defendant are placed in the same position as, for example. 

consumers of electricity who are also stockholder s in the 

public utility provid i ng power . While as stockholders in the 

uti1ity providing power they would rece ive a return on capital 

invested, their charge for using electricity would be the same 

as that for other. non-stockholder . consumer s of electric power . 

The provisions of the judgment wh ich r equire FMLS to sell 

stock to interested brokers at a pri c e tied to the lesser of 

book value of a share (plus a small inc r ement) or $25.000, 

ensure that those willing to make a modest investment will be 

entitled to the same rights as other shareholders to a return 

on capital and to other rights incide nt t o ho lding stock , suc h 

as the right to vote . By providing f o r st oc kholdership for a 

modest maximum investment. and by prov id ing that this charge 

may be paid on an installment basis, the United States believes 

it has minimized the risk of existing stockholders seeking to 

mani pulate the value of Defendant's asset ba s e upward in an 

unreasonable fashion, either to discourage additional 
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applications for stockholder membership or to discourage 

non-stockholder membership by increasing the interest-based 

coaponent of fees. This is true because those dissatisfied for 

any reason with non-stockholder membership have the right to 

purchase a share o! stock on demand. provided they otherwise 

quali f y for membership. 

e. Other Prohibited Practices 

(1) prohibition on Moratoria on New Memberships. The 

proposed content judgment prohibits FMLS from restricting or 

limit i ng the admission of new members through enactment of 

moratoria on new aemberships. thereby making it clear that the 

provisions of the judgment discussed above are not to be 

frustrated by such a device. 

(2) Eliminatlon of Prohibition on Membership in Other 

Multiple Listing Services. The proposed consent judqment will 

prevent FMLS from prohibitin9 its members from belonging to. or 

otherwise using the services of . other multiple listinq 

services. Defendant May prohibi t its officers or directors 

from simultaneously serving as of ficers or directors of another 

listing service. It may also require its members to devote a 

reasonable number of uncompensated hours to the administration 

of Defendant's service. provided that obligation does not 

discriminate against any member of Defendant who is not a 

stockholder or against any member who uses, or participates as 

/member in the services of. another multiple listinq service. 
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The proposed judgment thereby recognizes FMLS' legitimate 

interests in avoiding potential confli c ts or interest on the 

par t of its officers and directors and in assuring active 

participation by all members in its own administration. 

The elimination of this restraint will free the Atlanta 

area from an arbitrary impediment to the development of 

alte rnative listing services. FMLS' members will be free to 

subscribe or belong to other multiple listing services without 

fear of losing the benefits of FMLS membership . 

IV. 

Scope of the Proposed Judgment and 
Pr ovisions for Compliance Therewith 

By its terms the judgment applies to Defendant and to each 

of its officers. directors. members. empl oyees. retained 

agents. subsidiaries. successors and assigns, and to all other 

persons who act in concert with Defendant. provided that such 

persons have actual noti ce of the judgment by personal service 

or otherwise. 

Defendant is required to provide noti ce of the Final 

Judgment to the real estate boar ds in ea c h o( the 19 counties 

listed in the Compla i nt. The proposed c ons ent j udgment also 

requires that Defendant provide a copy of the final Judgment t o 

each of its officecs , directors. member firm s . employees and 

retained agents. and to furnish to the court and to Plaintiff 

an a f fidavit that it has done so. De! e ndant is similar l y 
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required to provide a copy of the Final Judgment to each 

successor to any officer. director. employee and retained agent 

of FHLS, and to each new member f irm. 

The propoaed consent judgment also provides that Defendant 

shall require, as a condition of the sale or disposition of all 

or substantially all of the total assets or stock of FM~S to a 

person seeking to perform the same services as Defendant. tha t 

the acquiring party agree to be bound by the provisions of the 

Final Judgment. and that each auch acquiring party is to file 

with t he court. and serve upon Plaintiff. its consent to be so 

bou nd . 

Fina lly. the proposed consent judgment requires that for 

five years Defendant is to conduct an annual examination of its 

ope r at i ons to determine compliance with the provisions of the 

judgment. The findings of the examination shall be filed with 

the court and Plaintiff. and submitted to the officers and 

dir ectors of Defendant. Within s ix months after the entry of 

the Final Judgment. Defendant ia to submit to Plaintiff for its 

approval a description of how the examination 1s to be 

conducted. 

v. 
Appr opriateness of the Proposed Judgment 

The relief encompassed in the proposed consent judgment is 

designed to prevent any recurrence of the a c tivities alleged in 
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the complaint. The prohibitions contained in the judgment 

should ensure that ln the future Defendant will not adopt 

unreasonably reatrlctive or anticoapetitive membership or 

operating practices. 

The judgment provides two aethods for determining 

Defendant's compliance with the terms of the judgment. First, 

the United States is 9iven acceas. upon reasonable notice, to 

the records of Defendant to examine these records for possible 

violations of the judgment. and to interview officers, 

directors. members. eaployees or agents of Defendant. Second, 

Defendant may be required to submit written reports with 

respect to any matter contained in the proposed consent 

judgment. 

Jn the Department's view. disposition of the lawsuit 

without further litigation is appropriate in that the proposed 

consent judgment provides all of the relief which the 

Government sought by f iling its complaint . 

Vl . 

Remedies Available to Potential Private Litigants 

Section 4 of the Clayton Act (15 u. s .c . § l5) provides that 

any person who has been injured as a result of conduct 

prohibited by the antitrust laws aay bring suit to recover 

three times the damages such person has suffered, as well as 

costs and reasonable attorney fees. The proposed final 

judgment would in no way affect the rights of any present or 

potential private plaintiff to sue for monetary damages. 
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sec t ion 5(a) of the Clayton Act. as amended, (15 u.s.c. 
§ l 6(a)) allows a judgment to be invoked as prima facie 

evidence in private litigation only where the judgment operates 

as an eatoppel between the parties. Since this proposed final 

judgment does not operate as an eatoppel ln any way as between 

the parties in this case. it would not have such prima facie 

effect. 

VII. 

Procedures Available for 
Modificat ion of the Proposed Judgment 

As provided by the Antitrust Procedures and Penalties Act. 

any person believing that the proposed consent judgment should 

be aodified may submi t written comments to Donald A. Kinkaid. 

Chief. Atlanta Field Office. Ant i trust Division. United States 

Department of Justice. 1776 Peachtree Street. N.W Suite 420. 

Atlanta. Georgia 30309 telephone (404) 891 - 1929. within the 

60-day period provided by the Act. These comments. and the 

Department's responses to them. will be filed with the Court 

and published in the Federal Register All comments will be 

given due consideration by the Department of Justice. which 

remains free to withdraw its consent to the proposed judgment 

at any time prior to its entry lf it should determine that some 

modification of it is necessary . The proposed consent judgment 

provides that the Court will retain jurisdiction over this 

a/tion. and the parties may apply to the Court for such orders 

as may be necessary or appropriate for its modification . 

inte r pretation or enforcement . 
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VIII. 

Alternatives to the Proposed Consent Judoment 

The Department considers the injunctive provisions of the 

proposed consent judgment to be of suf ficient scope and 

effectiveness to make continued litigation unnecessary. as the 

judgment provides a l l of the relief which reasonably could have 

been expected after trial . The Department therefore did not 

consider a trial to be a reason•ble alternative. 

The proposed judgment results from extensive negotiations 

between the United States and Defendant . From the Department 

of Justice's standpoint. at issue were two basic 

considerations. The first was how to ensure that the tangible 

competitive advantage of access to FMLS s e rvices was made 

available to appropriate persons. The seco nd was how t o ensure 

that access to FMLS services would be ma de available to thos e 

persons at a reasonable cost. To that end, a number of 

alternative proposals were considered and either abandoned or 

rejected, as outlined below. 

At one time, the Department had unde r consideration a 

proposed method of settlement which would have left FMLS ' 

membership requirements in place. but which would have required 

FMLS to make its listing and coaparabl e sa les books. week- old 

listing books. lock box keys and computer data, available to 

MML on a reciprocal basis . However. MML wa s unwilling to 

become a party to any such proposal and the United States 

resumed eettlement d i scussions with Defendant alone. 
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Other alternative means of placing a non - member of FMLS on 

substantially the same !ootin9 as a member were explored. 

Initially. discussions centered around devising a method to 

provide a non-aember access to FMLS' computer terminals. lock 

box keys and listing and comparable sales books, while at the 

same time peraittin9 FMLS' members to belong to or use the 

services of another listing service . However, an adequate 

solution to the problea along these lines proved unobtainable . 

Thereafter. the parties gradually worked toward the proposal 

now before the Court. 

Discussions between the parties also included the 

possibility of providing for a class of non - stockholder 

membership in FMLS. with new entrants alone subsidizing a 

reserve fund designed to redeem the shares of existing 

stockholders at an amount in excess of book value. This 

approach to the problem was at one point modified to include 

cJnsideration of a stock redemption reserve funded by both 

stockholders and non- stockholders . The concept of having 

non-shareholders. whether alone or ln conjunction with 

shareholders. buy out shareholders was rejected as placing an 

unfair burden on nonstockholders , who would receive no equity 

interest in return. 

The Department also had under consideration at various 

other times proposals to: (a) tie the number of votes to which 

a stockholder was entitled to the stockholder's volume of 

business using the Defendant'& services: (b) reduce the term of 
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the judgment to less than ten years: (c) create a class of 

non-1tockholder membership which would pay the same fee& to use 

the service as stockholders. without providinq foe the option 

to purchase stock: and (d) include in the judgment a provision 

which would prevent or liait costs for antitrust suits filed 

against FMLS being assessed against new members. 

It was concluded that in order to prevent discrimination 

against any class of FMLS members. the opportunity to obtain 

voting rights by purchasing stock was essential. consequently, 

rel i ef that did not provide a means of obtaining votln9 

privileges was not considered appropriate. Proportional 

votin9. according to the member's usage of the service. 

appeared facially attractive . However. it was felt that the 

concept required further discussion and analysis outside the 

confines of ongoing litigation . Relief lastin9 less than 10 

years was not considered of sufficient duration to cure 

long-existing problems. Preventing or limiting the assessment 

of the costs of defending antitrust suits against new members 

was seriously considered. However . it was felt that, on 

balance. prompt implementation of the relief obtained 

outweighed the value of pursuing a difficult and minor issue 

under the facts of this case. 

th present concept of affording a qualified person access 

to Defendant's servicee on either a atockholder or 

non-•tockholder basis and allowing stockholder members a return 

on invested capital arose from the full and considered 
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exploration of numerous proposa l s . After due consideration. it 

was concluded that Defendant's existing members were entitled 

to be placed in a position analogous to that of persons who 

were both stockholders in a public utility and users of that 

utility's services. They are entitled to a return on invested 

capital. but will have to pay the same fees as non- stockholders 

for the Defendant's services. 

ix. 

Other Mtterials 

There are no materials or documents of the type described 

in s section 2(b) of the Antitrust Procedures and Penalties Act 

(15 u.s.c. l6(b)) that were considered determinative in 

formulating the propoaed . .. judgment . 

Dated: 

JOHN R. FITZPATRICK 

KATHERINE A. SCHLECH 

Attorneys, Antitrust Division 
U.S. Department of Justice 
Suite 420 
1776 Peachtree Street. N.W. 
Atlanta. Georgia 30309 

Tel: (404) 881-3828 
FTS 257-3828 
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