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Five Key Questions

. Is the relevant product market broader than Medicare Advantage?
. Do CMS regulations eliminate the need for the antitrust laws?

Do the claimed efficiencies outweigh the competitive harm?

. Can the proposed divestiture replace the lost competition?

. Can Aetna avoid antitrust scrutiny by withdrawing from 17 counties?
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Seniors first choose the product segment
that is best for them

Original Medicare

includes Part A (Hospital Insurance)
and/or Part B (Medical Insurance)

» Medicare provides this coverage directly.

» You have your choice of doctors, hospitals,
and other providers that accept Medicare.

» Generally, you or your supplemental
coverage pay deductibles and coinsurance.

= You usually pay a monthly premium for
Part B.

Section 1T—Learn How Medicare Waorks | 17

What are my Medicare coverage choices?

There are 2 main choices for how vou get vour Medicare coverage,
Use these steps to help you decikde.

Step 1: Decide how you want to get your coverage.

Original Medicare

incluces Fart A (Hespital Insurance}
andfor Part B (Medical | )

or

Medicare Advantage

(Part C} includes BOTH Part A (Hospital
| e} and Part B (Medical Insurance)

= Medicars prowides this covernge dirsctly.

& Youl heive your choice of doctors, hospital,
and other providers that accept Medicare,

= Geenerally, you or your supplemental
covernge pay deductibles and comsurance,

= Yo wsually pay @ eronthly peevaun for
Part B

See pages 63-66.

Step 2: Decide if you want prescription

drug coverage (Part D),

w It you wanit drug coverapge, you must join
o Medicare Prescription Drug Plan. You
uwsually pay a monthly premium.

w 'These plans are run by private compomies
approved by Medicare.

See pages 596,

Step 3: Decide if you want

supplemental coverage.

® You mmay wanl Lo get coverage that fills
gaps in Uriginal Medicare. You can cheose
tor buy & Medicare Supplement Insurance
{Medigap) policy ftom e private company.

= ot vary by pelicy ond company.

« Employersiunions misy ofler silar
wreTage,

S parpes 8184,

# Privete insurance comparies approved by
Medica e provide this coverage.

I ot plas, you meed fo use phan docos,
hespitals, and other provickers or you may pay
mewe o all of the conts

= You may piy o monihly premivm (in
additaon o your Part B premiunt), deductible,
SOPATINCTS, O Col NSUrance for covered
L

# Uosts, extra coverage. and rules vary by plan.

Seo pages 67 B

Step 2: Decide if you want prascription

drug coverage (Part D).

= [fyou want drug coverage, and 1t offered
by pour Medicare Advantage Plan, in most
cusgs, You musl gel il through your plan.

« In somme tppes of plans that dont offer
drug coverage, vou can jorh o Medicase
Prescription Dvug Plan,

See puges 85 -9,

Note T yons ponn a Medicare Advamtagp: Plan.

v can't use Medicare Supplement Tnsurance
(Mectigap tir pery for cnitofpocket costs you have
in the Meticare Audvamtage Plar, 11 you already
have & Medicare Acvartage Flan, you can't be
soldd i Medipgap policy. You can generally by

e Meddigsap palicy i vou disearall from pous
Medica re Advantage Pl and reuem o Oviginal
Madicare. See page $4.

Tn addelition 1o the opions listed above, you may be able 10 join other types of Medicare heali b plans,
See papis 7920, Some people may have sther coverage likie smployer or umion, Medicaid, TRICARE, or
verernng benefits, See pages 9495,

PX0519 (2017 Medicare & You Handbook)

Medicare Advantage

(Part C) includes BOTH Part A (Hospital

Insurance) and Part B (Medical Insurance)

= Private insurance companies approved by
Medicare provide this coverage.

= In most plans, you need to use plan doctors,
hospitals, and other providers or you may pay
more or all of the costs.

= You may pay a monthly premium (in
addition to your Part B premium), deductible,
copayments, or coinsurance for covered
services.

» Costs, extra coverage, and rules vary by plan.

B



Seniors choose Medicare Advantage based
on a durable set of preferences

Medicare Age-ins
Decision Tree — Brand, Network and Costs are Key Considerations.

As consumers start to investigate they learn some plans have networks and that premiums and costs vary -
the choice of an Advantage plan vs. a Med Supp plan is made on network and cost factors.

q What brands will | consider? | - brond, esen

Am | willing to accept network
restrictions?

1

YES — Advantage Plan

How restrictive a plan? .
Are my current doctors on plan? Which hospitals? Well-known NO - Medicare Supplement:
specialists? Do | have to get referrals? How much will the premium cost?
How much will the premium cost? Out of pocket costs vs. none?
Are my drugs covered? At what cost? Are extra benefits included?
Co-pays, deductibles and other costs?
Are extra b?nefits included? >

I 1

Plan Type
PlanF, Plan N, etc. Choose PDP Plan

PPO HMO
More flexibility More restrictions
Higher cost Lower cost

Humana Source: Humana Age In Longitudinal Study 2012, other qualitative research =

DX0490-045

DX0490, at 45 (June 26, 2015) 5



Nancy Cocozza agrees that some seniors
choose the Original Medicare “path” and
others choose the Medicare Advantage “path”

407

1 A. I have direct reports who are responsible for the sales and
2 marketing of individual praducts, group products. T have a P&I

‘ 3  nhead for each of these product lines. So I've got P&L heads for

Q. When a senior is choosing his or her Medicare coverage for

the first time, what are their basic options?

A. The first thing that a senior would do is decide -- the

first level decision is between whether they want to get their
Medicare benefits from the federal government through original
Medicare, or if they want to take a different path and consider

getting them through a private health plan. That would be

Medicare Advantage.

21 first level decision is between whether they want to get their

- Nancy Cocozza,
Head of Medicare at Aetna

Mcdicare benefits from the federal governm

ent through original
23  Medicare, or if they want to take a different path and consider
24 getting them through a private health plan. That would be

Medicare Advantage.

Tr. 407:18-25



Market definition focuses on
consumer substitution

 — “Market definition focuses

g strategy.

Horizontal : solely on demand

L4 hiorizonizl merger, market

Merger | i substitution factors, i.e.,

‘1ol T on customers’ ability and
Guidelines

extent 1t iluminates the merger's

N e willingness to substitute
paeecemunents - B gway from one product to

| i gy another in response to a

ences from market deﬁn.'rtigs!nd
*

. price increase or a
U.S. Department of Justice .I o g these gfects. ;

P B corresponding non-price

POsE 10 A PIICE INCTEAsE 0f 3
s mality or service. The responsive
Federal Trade Commission P

oy o change such as a reduction

articipants. the measurement of

- IR in product quality or

jhicalir or in "emns of product
1= proximity of different products " ”
feas arc substitutes for one another to
ad exciude cihiers is inevitably a service.
Issued: August 19, 2010 j0 wihich different products compete

el seel: to make this inevitable
E & Belewant markets need not have

Horizontal Merger
Guidelines § 4




BT
Few Medicare Advantage Enrollees Change Plans

Voluntarily
switched
Medicare

Advantage

plans, 11%

Only 2% of Medicare
Advantage enrollees
voluntarily switched Stayed in

to Original Medicare same plan,
in 2013-2014. 8% Died, 3%

Involuntarily
switched, 5%

Voluntarily
switched to

Original
Medicare, 2%

See Medicare Advantage Plan Switching: Exception or Norm?, KFF Issue Brief, 20 September 2016 15

December 5, 2016




Brown Shoe “practical indicia” show that
Medicare Advantage is a relevant product market

Regularly describe other Medicare Advantage plans as being their
top competitors

Regularly compare their Medicare Advantage plans against other
. companies’ Medicare Advantage plans
Actraane

- Regularly discuss the Medicare Advantage market and calculate their
=ih0EhoEh

shares in the Medicare Advantage market
Price their Medicare Advantage plans separately

Have separate business units and profit & loss statements for their
Medicare Advantage businesses

Recognize Medicare Advantage as being separate from Medicare
Supplement and Part D Prescription Drug Plans

Medicare Have different characteristics than Original Medicare with or without
Medicare Supplement and Part D Plans

Advantage
plans: Appeal to different consumers

Industry Acknowledge the differences in product characteristics and
“E|gilels -1 184 customers and recognize Medicare Advantage as a distinct market

o



The Defendants inserted Original
Medicare into their trial demonstratives

£

Sour

» )
ompetitio BEeX3 0) D) = s 016
WWellCare < Nedicare || < Medicare || < Medicare || < Medicare
2,908 members oM OM + MS OM + PDP OM + MS + PDP
\_ LeadProduct=SOHMOMAPD )
= S ImitedHealthears
f i 39,487 members
tenet A ALLEGIAN o oma _ Lead Product= SOHMOMAPD
g = HEALTH : - clera - o ¢
ﬁ;mambem il - > . ~
d Product = 50 HMOC MAPD s ; adalupe
— 4 i Humana
eding : DT 577 mamhes. ]
_ Lead Product-SOHMOMAPD
olgglel= 0 = =glelllge 0 0 = /U p =
Anthem
— — - [ I 2,543 members. =1
{ i ' i ; f . ] Lead Product = $0 HVO MAPD.
<& Wedicare || < Medicare || <& Wedicare || <& Medicare \ J
OM + MS oM OM + PDP || OM + mS + PDP | HCSC
. | Complaint (F e
: ma ‘5
| Counties | jead product = S35 HMONAPD
I LA EE Lide-4
Stanly DX-DEM-006
Charlotte - Union Anson
o Shieia aetna Humana UnitedHealtheare
Lead product = $38 HMO MAPD || Lead product = $0 LPPO MAPD L Lead product = $19 HMO MAPD || Lead product = 535 HMO MAPD
5,191 members 6418 members 7,439 members 9,970 members
$0 MAPD offered .
2 Weticans gov Blan Eindér, HUMILIT-0002212936 worMee s L DX-DEM-002




Detendants’ actual business documents

focus on other Medicare Advantage insurers
REDACTED

PX0036, at 9 (April 7, 2016)



Defendants’ actual business documents
focus on other Medicare Advantage insurers

Kansas City Market Analysis MA Market Share

*  Today, Humana (~50k mbrs.) and Aetna (~34k mbrs) dominate
the Kansas City Market

*  United (~6k mbrs.) and Cigna (new to KC for 2016) aren’t strong
competitors but are coming on strong in the KC market

* United is taking advantage of a contract consolidation with a
Stars bonus increase to significantly improve benefits on it’s
existing premium HMO offering. Also, bringing to market a $0
HMO that has slightly better benefits than Humana's S0 plan

* Aetna is making moderate benefit improvements, maintaining
their SO HMO & LPPO plans Slhavana BAstie ® Cigna

* Cigna is entering the market with a strong 50 HMO offering the
lowest cost shares across the 5 key benefits ® United All Others

$350 Days 1-5 6/11/47/99/25%

Humana HMO 4 $34 $6,500 $10  $45 $330 Days 1-5 6/11/47/99/29%
United HMO 4 $39 $3900 $5  $40 $275 Days 1-6 2/8/45/95/28%

United HMO 4 $0 $6700 $20  $50 $335 Days 1-5 2/12/47/100/26%
Aetna HMO 35 $0 $5,000 5 $40 $300 Days 1-5 4/9/47/100/33%
Aetna PPO 4 0 $6,700 $10  $50 $3505 Days 1-5 4/9/47/100/33%
Cigna HMO New S0 $4,900 $0 $40 $250 Days 1-6 1/3/45/95/30%

CONFIDENTIAL—SUBJECT TO PROTECTIVE ORDER

=
N

PX0455, at 67 (Aug. 24, 2015)



Economic evidence shows that Medicare
Advantage is a relevant product market

Academic Literature

e Low pass-through rates imply market power
e Demand estimates show preference for MA

Empirical Analysis of Demand

e All estimates agree that many seniors have a distinct
preference for MA

Hypothetical Monopolist Tests

e Medicare Advantage passes the test in all or almost
all counties using any formulation of the test

13



Aetna 1s a particularly
aggressive competitor

. Overlap between Aetna and Humana

PX0551, at 110 (Expert Report of Aviv Nevo, Ph.D., Oct. 21, 2016)



Aetna and Humana compete
“everywhere”

Just in case.... Plan B for Deep

From:
"Cooozra, Mancy™ <" ip
To:

"Assapimomvall, Beatriz" <assapimonwaitbi@astna com> | "Swarson, Terd A" <swansonti@lzema.comz, "Frommeyer,
Richard A" <mommeyerrgiasna. come, Tirsky, Robert 5 <mirskyrgiastna come, “May, Jula 5
<mayj3@=eing com>, "Garmana, Emanuel’ <germancefi@astng come, "Luna, Armandc” <lunazsi@asha.com>

Cc

"Saigtman, Fran” <soistranf@actna coms
Dabo:

Wed, 25 Mar 2015 13:55:30 +0000

slon=ai 35818

Because my Allison is still in imbe and | could get the call 26 any moment, | figured one way to reduce the thance of
neading to Hee during the OC Deep dive is te actually pre pare for the event justin cose_

50, here are your “just in case” assignments and talking points. You guys are all the best st what you de, and we 1ave
4 good story and you are all well prepped. So, the Following will enabletall to run smoeth and | will never be
missed.....a big thanks in advance if we need to go to Plan B:

Ml VL

Slide 3—(Betty| Introduce yourself as having recently |pined the team after many years at HUM, with 2 strong belisf in
ther power of VB pravider relabionships (based an personal expern ence), Start out by recapping that we are pleased with
the results of the 2015 AER, Relative to the industry prowth of 4-53%, we grew nearly B% (and 12% on IVLE We had
targeted outsized growth and are pleased that we got it, ranking #2 ameng the industry. A a remincler, 2015 is the 4th
year of Benchriark cuts, and we are seging signs... While the MA space is entremely som petitive, v are Seeing some
move off of 50 premium [down from 56% of members to 49%). Our own plans moved from 63% to 58%-still ahead of
the industry, Like tha industey, we are sealng prassure on our premiom bearing plans and onincreased cost shardee. In
fact, AET was rited as heing on the higher end of benefit tightening, primarily driven by tightening in Part D, Relative tg ® -
our peers, U was #1 in growth and is our mast farmidabla competitor. We compete with them svarywhar, =
herve momentum. They continue tolead i terms of aggressive pursuit of scracegic provider reletionships and are willing
to deploy capital in many forms o secure preferred standing and exclusivity, UHC is still digging cut of their lagging
stars performance, and using provider network vghtening to speed traction. We continue to pick up share from UHT.

€l is & worthy competitar in mar<ets whers we owerlap, primarily FL and Pa using the HS model. anthem, like UHC is
lzgging im stars and (s scatbered—lacking momenturm. | would like Armando to walk us through the details of 2015
AEP, and then get to market spesifics. We'll then look at strategic implications of where we grew and stayers vs.
leavers —bifore we ger into 2015 performance thus far. Armand ...,

slides 4 & 5 Armanda

Slide 5- Batty

Slide 7-8-8—HKim

Slides 10 & 11—Wanny —discuss the fact that performance mgmi is a more mature procass this year, and we see better
progress earlier. .. As our SAl'sfall into 2 buckets- clinical effeciveness and Netwaork effactivenass, will turn to Bob &

-
-‘.-

Slides 13 8 13. Bob—skark out by reminding the EC that we decided to focus hard on dimeal program effectivenes in
2014, and that aur first focus was UM, We've wa rked hard with NOW to bring transparency into the right outcome and
process measures.. and we are seeing progress and still see appartunity........our next target s Case management
where we will bring sirmilar facus

Slides 14 & 15— lulie— | stepped in to this role in late 2014, maving from a market GM rolz, because | saw the abilicy to

Confidential Pursuart to 15 LUSC 18ah) AET-POOA0000419847

e

PX007 (Mar. 25, 2015)

-
n"-
.

“HUM was #1 in
growth and is our
most formidable
competitor. We
“compete with them
everywhere and they
have momentum.”

- Nancy Cocozza,
Head of Medicare at Aetna




Five Key Questions

Is the relevant product market broader than Medicare Advantage?
Do CMS regulations eliminate the need for the antitrust laws?
Do the claimed efficiencies outweigh the competitive harm?

Can the proposed divestiture replace the lost competition?

Can Aetna avoid antitrust scrutiny by withdrawing from 17 counties?

16



Q.

CMS sets the “contours” and
“framework” for competition

Does CMS regulation replace !
competition between Medicare :
Advantage plans? -

No. I think we think of our work as :

creating the framework that 11

12

competition will happen within. 13

14
15
- Sean Cavanaugh, 16
Director of the Center for Medicare at CMS :;

19
20
21
22
23
24

But the way to think about [CMS e

-"‘.

regulation] is it’s settingthe o-
boundaries or the contours that the
firms then would compete in.”

- Jonathan Orszag,
Defendants’ economic expert

.IlIIIllIuIlIuIII‘I*

1127
how they change from year to year sometimes needs to go through |
regulation, but a lot of the technical work can be done through
sub-regulatory guidance. Those are the sorts of things we do.

Q. Does CMS regulabon replace competition between Medicare
Advantage plans?

- No. 1think we think of our work as creating the framework
‘that competition will happen within.

Q. I'd like to walk through a few specific categories of

requlations that have been raised over the course of this

litigation. The first is benchmarks, CMS sets the benchmarks

for the Medicare Advantage market each year?

A.  Yes. We setthe benchmarks. © ™ * **

really specified in statute so jit's an 2
We have the data, we take the most
them through the statutory formul la
that way.

Q. What's the purpase of setting benc
A. The benchmarks are the startin - _
The benchmark is the reference poin

compete with each other. They hawve

relative to that benchmark. How the © _'.'_'_.. nalyse
| i
delermlneswllelllerthev'llhaU‘giﬂ“ But che way to thime about this is 1t's seteing the
at

benefits they'll Il'e}li!tn?:uﬁer.

a® 3 e
Q. ;rtbe'mnman('satool thatcMs ¢ ' o Sn
[ - 1 s

competition amang Medicare Advantage =

Tr. 1137:4-7 . ks it

7 payor, by a competitor, asd by a

2a

51 boundaries or the contours that the firms thern would

L4 “Contours of Competition

Tr. 3038:2-12

17



CMS regulations do not replace
competition or preempt the antitrust laws

e No rule capping individual bid margins

Individual Bid e CMS requests margin reductions for a small number of

Margins plans per year
e MA insurers negotiate and “push back” on CMS's requests

e MA insurers can choose the level of aggregation
e Aetna uses a “parent organization” level of aggregation
e Aetna and Humana file bids with margins as high as 30%

Aggregate
Margins

Total e Can increase by $32 per member per month annually

Beneficia ry e Annual price or quality change of $384 (S32 per month
Cost for 12 months) not prohibited by the TBC test

e Measured at the contract level, not plan level
e Aetna’s CMS contracts contain dozens of individual plans
e Aetna has plans with MLRs below 85%

Medical Loss
Ratio

Tr. 2003:17-2014:19 (Paprocki - Aetna); Tr. 574:7-18 (Wheatley - Humana)



Five Key Questions

Is the relevant product market broader than Medicare Advantage?
Do CMS regulations eliminate the need for the antitrust laws?
Do the claimed efficiencies outweigh the competitive harm?

Can the proposed divestiture replace the lost competition?

Can Aetna avoid antitrust scrutiny by withdrawing from 17 counties?
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The claimed efficiencies do not
outweigh the competitive harm

L

Federz

coordinared effects comtext. incremental cost reductions ray make coordination less likely or
effective by enhancing the incentive of a maverick to lower price or by creating a new mavenick firm.
Fven when efficiencies generated through a merger enhance a firm's abilify to compete. however, a
merzer may have other effects that may lessen compedition and make (e merger anficompetiive.

The Agencies credit only those efficiencies likely to be accomplished with the proposed merger and
nndikely to be accomplished m the absence of either the proposed merger or another means having
camparable anticonpetitive effects. These are termed merger-specific efficiencies. 4 Only
alternatives that are practical in the business sitnation faced by the merging firms are concidered 1a
making this determination. The Agencies do not insist upon a less restrictive altemative that is merely
theoretical

Efficiencies are difficull o verify and quantify. in par because mech of e information relaiing to
cfficiencics s uniguely in the possession of the merging firms. Morcover. efficiencies projected
reasonably and in good faith by the merging firms may not be realized Therefore, it is incumbent
upon the merging firms o substantiate efficiency claims so that the Agencies can verify by
reasonable means the likelihood and magnitude of cach asserted efficiency. how and when cach
would be achieved (and anv costs of deing so). how each would enhance the merged firm's ability
and ineentrve to compete. and why each wonld be merger-specific. .t
et ]
Efficiency claims will not be considered if they are vague. speculative, or otherwise cannot bg » ® s*

verified by reasonable means. Projections of efficiencies may be viewed with skepumﬁﬁrucnlam

when penerated outside of the usual business planning process. By tum:[ast,pcﬁ:'!!nm clainis

substantiated by analogous past experience are those most hkelv to Meﬂ

Cognizable cfficicndcs arc merger-specific cffi ri'lxﬂﬁmvt been verified and do not anise from
anficompetitive reductions in QPO of SeIVice. mzble efficienries are assessed net of costs
produced by the metger or incured i achseving those efficienciss.

The Agencies will not challenge a merger if cogmzat eﬁx:)enﬁesareofachamdﬂ'&ndm:@:tude
such thar the merger is not likely 1o be anticonpetitive in any relevant market** To nake the Teguisite
determination. the Agencies consider whether cognizable efficiencics likehy would be sufficicnt to
reverse the merger s potential to harm customers in the relevant market. e g. by preventing price

7 The Azencies will not deem efficiencies to be merzer-specific if thev could be attaned by pracheal altersatves that
mitigate 4 conearns, suchas & or lizensing If 2 margar affocts not whether but onky whan 2z
efficiency would be achieved. only the timing advantage is a merger-specific efficiarcy.

* Tke Apencies pormelly 133855 competition m each relevant market affected by a merger mdependently and nommally
will challenge the marger if it is hkely to ba anticompetitrva 1o any rlevant markat. In sana cases, howerar, the
Agencies m their prosecutrial discretion will consider efficiercies not swictly in the relevant market, but 5o
inextricsbly hinked with it that 3 parhial divestinrs or other remedy could not feanbly sliminsts the antcompstitive
effect in the relevant market without sacrificing the efficiencies in the other marken(s). Inextricably Linked
efficiencies are most Ikely to mzke a difference wiien thev are greatand the hkely anticonpetitive effect m the
relevant market{z) iz small 5o the merger is Llaly to beneEt custorners ovesall,

30

‘Cognizable efficiencies
are merger-specific
efficiencies that have
been verified and do
not arise from
anticompetitive
reductions in output or
service.”

Horizontal Merger
Guidelines § 10



Five Key Questions

Is the relevant product market broader than Medicare Advantage?
Do CMS regulations eliminate the need for the antitrust laws?
Do the claimed efficiencies outweigh the competitive harm?

Can the proposed divestiture replace the lost competition?

Can Aetna avoid antitrust scrutiny by withdrawing from 17 counties?
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The proposed divestiture is
unprecedented and risky

“Any divestiture must contain the set of assets
necessary to ensure the efficient current and future
production and distribution of the relevant product. ..

To best achieve this goal, the Division often will insist
on the divestiture of an existing business entity that
already has demonstrated its ability to compete in the
relevant market.”

U.S. Department of Justice, Policy Guide to Merger Remedies 1 (2011)

22



Molina has failed at individual
Medicare Advantage in the past

Number of Counties in which Molina Offered Individual Medicare Advantage Plans

70

60

50

40

30

20

10

2008

2009 2010 2011 2012 2013 2014 2015 2016

PX0559, at 9 31 and Ex. 1 (Expert Report of Dr. Lawton R. Burns, Oct. 21, 2016)

56 58
48
40
30
11 11
m Bl =

2017
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Molina’s experience with Medicaid and
dual-eligibles has not helped it with
Medicare Advantage in the past

“Although Molina’s
Medicare product is new in
Utah, we’'ve been a strong
presence here, serving e
Medicaid members for 16
years and complex
Medicare members through
the Medicaid Special Needs
Plans for eight years.”

Chad Westover,
President of Molina Healthcare, Utah

o ]
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University of Utah Health Plans and Molina
Healthcare of Utah Partner to Offer New
Advantage Product

ot 5, 2014 10:20 AM

University of Utah Health Plans and Mdlina Healthcare of Utah, Inc., a whoily owned subsidiary
of Moiina Healthcare, Inc., melmmedmmutwmw aMedicare
Advantage Plan, Healthy Advantage Plus. Healthy Advantage Plus for Medicare-sligible
individuals will be offered in Davis, Salt Lake, Utah, and Weber counties effective January 1,
2015

"As a local community pariner we are committed to offening our experfise, experience, and
innovative iniiatives, to deliver exceptional value for our Utah semiors through a Medicars
Advaniage product.” said Vicky Wison, Sanior Director of University of Utah Health Plans. “We
have been serving the Utah Medicaid population since 1938, the University of Utsh employees
and their dependents since 1999, and we are excited aboul the progression 1o the Medicare
programs.”
“We are excited to now offer Medicare in partnership with the University of Utah Health Plans
aotmtwgdherwecmprom high quality care to more seniors throughout the state,” said

. President of Maolina Healthcare of Utah. “Although Mclina's Medicare product
s newin them a strong presence here, senving Medicaid members for 16 years
and complex members through the Medicaid Special Needs Plans for eight years.”

Medicare-cligible individuals in Davis, Salt Lake, Ltah and Weber counties can enrcll in the
Healthy Advantage Plus heaith plan as of October 15, 2014, for an effective date of January 1,
2015. The Consumer Assesement of Heaithcare Providers and Systems (CAHPS) rarked the
University of Uitah Health Plans the number one health plan among Utah Medicaid Plans from
2008-2012 The widely respected National Committee for Quality Assurance (NCQA) named
Molina Healthcare of Utah as the only ranked heaith plan n the state for NCQA's Medicaid
Health Ingsurance Plan Rankings for 2013-2014.

For more information, call (888) 9395741, TTY/TDD 711, seven days aweek, Bam -8 pm

Healthy Advantage Plus HMC ia a Heaith Pian with a Medicare Contract  Ervollment in
Healthy Advantage Plus depends on confract renewal.

About University of Utah Health Plans

mdmmmmtuwjmmwmmm acadenic
medical center in the nation. As the insurance am of University of Utah, University of Utah

Health Plans (UUHP) serves the pecpie of Utsh and beyond by improving health and quality of
iife, providing atcess to the highest quality of care, and delivering exceptional value to our

24
PX0707 (Oct. 9, 2014)



The Defendants’ expert agrees that Molina
1s “not a competitively significant market
participant in Utah today.”

Less than LESS;Ehan
400 1%
members market share

in each county

Never achieved
a STAR score of

(Dr. Mario
Molina);

more than 3.5

(Lisa Rubino). 25



The proposed divestiture may

23821522

never oCCur

Q. And it's also contingent upon Molina getting the novations
that you talked about earlier. Right?

A. Yes.

Q. And on Molina getting the star scores transferred.
Correct?

A. Yes.

Q. Soit's not a done deal. Right?

A. No, it's not a done deal.

Dr. Mario Molina,
CEO of Molina Healthcare



The risk of the proposed divestiture
falls on seniors

“A purchaser’s interests are not necessarily identical to
those of the public, and so long as the divested assets
produce something of value to the purchaser (possibly
providing it with the ability to earn profits in some

other market or to produce weak competition in the
relevant market), it may be willing to buy them at a
fire-sale price regardless of whether they cure the
competitive concerns.”

U.S. Department of Justice, Policy Guide to Merger Remedies 1 (2011)
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Five Key Questions

Is the relevant product market broader than Medicare Advantage?
Do CMS regulations eliminate the need for the antitrust laws?
Do the claimed efficiencies outweigh the competitive harm?

Can the proposed divestiture replace the lost competition?

Can Aetna avoid antitrust scrutiny by withdrawing from 17 counties?

28



The probative value of post-acquisition
conduct is “extremely limited”

The probative value of merging

parties’ post-acquisition conduct is | Post-complaint conduct
“extremely limited” for the should be given little to
“obvious” reason that “violators [of |no weight “whenever

Section 7] could stave off such evidence could
[enforcement] actions merely by arguably be subject to
refraining from aggressive or manipulation.”
anticompetitive behavior when such

a suit was threatened or pending.”

Chicago Bridge & Iron Co. v. FTC,
534 F.3d 410, 435 (5th Cir. 2008)
(emphasis in original)

United States v. General Dynamics Corp.,
415 U.S. 486, 504-05 (1974)



Public Exchanges: Business Reality

April 2016 May 2016

June 2016 July 2016

April 28: “[W]e see this as a
good investment.”

- Mark Bertolini, PX0112

June 30: Aetna receives 2015 risk
adjustment information from CMS

- Shawn Guertin, Tr. 2676:20-23

July 19: “Expansion of Individual to
include 20 filed states for 2017”

- Fran Soistman, PX0120

July 9: Bertolini receives Aetna’s 2Q
financial results for the exchanges

- Mark Bertolini, Tr. 1382:5-1383:4

July 20: Financial results show Florida on-
exchange business is profitable

- DX009, Guertin Tr. 2755:14-2758:4
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Public Exchanges: Manipulating the Evidence

July 21, 2016 July 22, 2016 July 23, 2016 July 24, 2016

July 21: Complaint is filed

July 22: “By the way, all bets are off on July 23: “Most of this is a business decision
Florida and every other state given the except where DOJ has been explicit about the
DOIJ rejected our transaction.” exchange markets. There we have no choice.”

- Fran Soistman, PX0121 - Steven Kelmar, PX0125

July 24: “Does this include the 17 places  July 24: “l was told to be careful about putting
in the DOJ complaint[?]” any of that in writing. | will have the attorney-

- Karen Lynch, PX0120 client privilege cc’d by tomorrow.

- Jonathan Mayhew, PX0127
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Public Exchanges: Getting the Deal Done

Mark T. Bertolini
Chairman & CEQ

151 Farmington Avenue
Hartford, T 06156

T 850-275-1188 F 860-754-1078
bartolinim@astnacom

July 5, 2016

Ryan M, Kantor, Esg.

Assistant Chief, Litigari
Department of Justica A
Suite 4100, Libarty Seue

450 Fifth Street, NW
Washington, DC 20530

Dear Ryan.

We are responding 1o yo
Justics (“DOI7) concern
Care Act (“ACAT) a5 Wi
thereby forcing Astna in
acguistion of Humana i

At the outset; 1t 1simpaor
developing public excha
Americans. Tha Preside
unlike mamy cthers, we |

exchange market work.
continue and expand its

Unfortunately, a challen|
transaction would have ¢
continne its support, lea
health, These contample

Althougly we rernain sup
face market realities. (h
continually improving.
capital for them. We ha
substaritial loss, And alt
vears, we are challenged
investment (ineluding o |
terntories, given the add

Our ability to withstand
Humana acquisition.

aetna

Hyan M Kinir, s
Jaly 5, 2015
Hage 2

As many murhet observers have noted, the exchanges bave soceeeded in reducing the ranbs ol the
uminsiced, b they face sy ficant wnoertainty a9 to then soonoine vialilicy over i, due 1o lower
than witial ly expected enrolhvent, 2 population that is older and sicker than inftially prajectad. an
inadequate risk mechamism, and other regulatory issucs and wneentaintics. Making our position in
the exchanges tenable means we need Lo price ad desizm our coverags o way (i uppeals o
extchange bencliciarics while also managing the nsk ancd peneraling a market relum on the capilal
wvesteld, This busiocss s sustaiuable voly i we Lave e Gowocial vopacity W tabe vo woeap eded
changes m the public cchanse covironment and 10 wse capual b movesd oo new meakets.

We have consistently mdicated 1o our investors that the public oichanges and the ACA small grgl;‘:
Isiness renuin risks 1o our achieving our financial projections since these morkars face sigi
Inrddles as onllined above, Shodd ihe deal e blocked the challenpes will be exinerbaled e are
tacing significant unrecaverahle costs including carrying costs of the debt required 1o figanee the
deal thal are projeviad 1o be 3300 nollian, from now Lo 1he end ol (e year, aud sgnifieiol
unreeavarablc trnsaction and mtepration costs, We currently plan to cover the abg#e cants, ay well
as invest in capabilitics, improve benelits, pass savings Urovgh to members andg@stomers and
cxpand cur business vsing the more than 53 billion a year in swnergies we expft to ohain dimough
the transaction. [Fwe ars unakle ta close tha transaction we will need 10 reghver thoss costs plus a
51 hillion breakup fae and an estimatad S30-40 million in Itgation expafies it the 10) suss 1o
enjoin e Irusaction, A1 our st Bowd meeting in June we discusses Thess 1ssues. The Bourd hus
askad vy o pul in place contingency planning ke mificale the impam'ol' w bailed merper. including
amy required chunges in our bisimesses and nvestmenl ﬁha]tg}uoﬁl addition. s part ol cur normal
Doard Audit Commitee review process, we were asked by the Audit Cammnittee of'the Deard in
April to prepare a review of the parformames: of our puhlige.\ hanze business. his ia seheduled to
b presented to the Audit Committes on Tuly 22 e

°
Cur analysts o dale mubes clear thal Ithe deal ‘5&: chnllenged aadfor blocked we would need 1o
tnke mumedisle wetons W mitigals public ex oo and ACA smul] gronp losses. Specilieally, iC 1he
DO sues fo engom Uhe Transaction, we wall mi cdiately Lake aclion to reduee our 2007 exchange
Toorpring. We currently plan, as part of our stracepy following the acguisition, to cxpand from 15
states in 2016 to 20 states in 2017, [Tewever, if we are in fhe muidyt of liigation ever the [hnoana
transaction, givien the risks descrilred above, we will oot e able 1o expand o the five additional
states.  Doondklition, we would alss withdraw [rom a1 least fise wdditional stales where gmerulingal *
markat retum would taka tas long for s to justify. given the eosts associated with a potengisl Treak-
up of the rapsaction. Inother words, mstead of expanding 1o 20 slales nexl year, ey uld redice
onr prescnes tono mere than 10 stares. We also would not be w4 position t‘o‘r@ndc AzsIEtANeS 0
Tailing cooperative eschamges as we dich in Dywy recently, s »

-
Finally. based cn our analysis 1o date. we believe tis ver}ilﬂ\‘@ﬁf thar we wonld need 10 lzave the
public exchange business citirely and plan for adds gt busingss officicneics shauld our deal
ultimately be blodked By vomtrusl if the deal proeeds without the diverfed time and encrgy
associated with litigation, we would explore how o devete a portion of the additfons] symergies
fwhivh are lurger than we had planned for when announving ihe deal’ (o supporiing even muore
public cxchanae coverame ovor the nost fow yoara,

“[I]f the DOJ sues to enjoin the
transaction, we will
» Immediately take action to

+" reduce our 2017 exchange
footprint.”

“By contrast, if the deal
proceeds without the diverted
time and energy associated
with litigation, we would
explore how to devote a
portion of the additional

_.-® synergies (which are larger
than we had planned for when
announcing the deal) to
supporting even more public
exchange coverage over the
next few years.”

- Mark Bertolini,

PX0117 (July 5, 2016)

CEQO of Aetna




aintiff States
\ A
Aetna Inc. & Humana Inc.




	U.S. & Plaintiff States V. Aetna Inc. & Humana Inc.
	Five Key Questions



