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MEDICARE ADVANTAGE
Market Definition
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Market definition is about
reasonable interchangeability

“The outer boundaries of a product
market are determined by the
reasonable interchangeability of

use or the cross-elasticity of
demand between the product itself
and substitutes for it/’

Brown Shoe Co. v. United States,
370 U.S. 294, 325 (1962)

Medicare Advantage




Medicare Advantage has distinct
characteristics and uses

Medicare Age-ins
Decision Tree — Brand, Network and Costs are Key Considerations.

As consumers start to investigate they learn some plans have networks and that premiums and costs vary -
the choice of an Advantage plan vs. a Med Supp plan is made on network and cost factors.

Typically 2-3 brands -
What brands will | consider? brand presence is
important!

I

Am | willing to accept network
restrictions?

YES - Advantage Plan
How restrictive a plan? .
Are my current doctors on plan? Which hospitals? Well-known NO - Medicare Supplement:
specialists? Do | have to get referrals? How much will the premium cost?
How much will the premium cost? Out of pocket costs vs. none?
Are my drugs covered? At what cost? Are extra benefits included?
Co-pays, deductibles and other costs?
Are extra btlenefits included? J

Plan Type
PlanF, Plan N, etc. Choose PDP Plan

PPO HMO

More flexibility
Higher cost

More restrictions
Lower cost
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Medicare Advantage plans have
lower premiums

$300 Estimated Average Monthly Premiums

$250 -

$200 -

Includes Part
$150 - o ¥, B Premium

$100 -

S50 -

S0 |
Original Medicare + MediGap + PDP Medicare Advantage

Medicare Advantage Market Definition Competitive Effects Proposed Remedy . PX0554, at Ex. 4



Aetna couldn’t attract MedSupp
customers to MA when it tried

2094 k

Q. [J]ust focusing on this plan
that you designed to
compete for Med Supp
members, your view is
that the plan has not been
successful. Correct?

*
“

A. Not as successful as |
thought it might be.

Q. The plan has low
membership?

A. That's correct.

- Cynthia Follmer,
Deep South General Manager
at Aetna

Tr. 2094-95
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Economic evidence shows that Medicare
Advantage is a relevant product market

. Hypothetical

Empirical Monopolist
Academic Analysis T F;
Literature of Demand €SS

Test #1: Critical loss
using Nevo and
Orszag nesting

parameters

Low pass-through All estimates agree

rates imply market that many seniors
power have a distinct

preference for MA Test #2: Critical loss

using nesting

Demand estimates Analyzes real-
show preference world choices

for MA made by both
new and existing
consumers

parameter from
literature

Test #3: Merger
simulation using both
Nevo and Orszag
demand estimates

Medicare Advantage Market Definition Competitive Effects Proposed Remedy




Both economists use a model that
accounts for “age-ins”

Prof. Nevo Mr. Orszag

1604 | ‘ ” 3141
L you can think of any —- almest anv market. there would e = o price, it's mnot
2 [ e a situation, rignt, whers Q. And is the nested logit approach purpose of the
3 bought my brand and now are “‘.
. * . .
ff e R e appropriate to evaluate the choices of both new and e
5 If you think of‘%dtc: is, because we
‘ ’
[ new customers thatﬁn‘aybﬁ ne . . . pend that much
, R | existing customers in one model?
7 into the ma‘)d&t It's quite of agreement.
8 situa‘td',ﬁ%‘like that. we both have
. ® o andis the X A. Yes, because 1t tells us what 1is the - .
10 appropriate to evaluate the wariables in the
11 [ existing customers 1 onems demand that the firm is facing. And that demand
12 A, Yes, because quite similarly.
2| ceeend mhes e smois sl constitutes both age-ins in this case or people that |[Sivesion, wien
14 constitutes both age-ins in s, age-ins, and
15 have previcusly made choices . N
. ! have previously made choices. b
16 Q. What did you us Dn,: That's
17 results of your analysis wer campetitive

effects analysis is the diversion analysis. :

18 A, So what I did -- and this was the third

12 component of hoy :
20 | zeterred to caz) So we both structure the model quite similarly. ®
21 these orange ban

| 777" And that model produces estimates of diversion, which

24 And whaf

5 | siseeze s will take into account both switch-outs, age-ins, and

Tr. 1604:9-15 switch-ins in response to price. r. 3141:12-15
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MA overwhelmingly passes the hypothetical
monopolist test regardless of the margin level

Hypothetical Monopolist Tests Using Mr. Orszag’s Nesting Parameters

Implied Enrollment in Counties | Enrolilment in Counties
Economic that Pass the Single- that Pass the Multi-
Product Test Product Test

MA passes 0 0

even with —— I 99% 99%
(o) (o)

very low 99% 99%

implied 99% 99%

margins 99% 99%

99% 99%

99% 99%

99% 99%

99% 99%

PX0552, at Ex. 2, 3 & 12 (Supplemental and Rebuttal Report of Aviv Nevo, Ph.D.)
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After Humana-Arcadian, prices went up despite the
presence of Original Medicare, potential entry, CMS
regulation, any efficiencies, “age-ins,” and divestitures

Effect of the

Price increase merger:
in counties S9
where the
merger was Price increase in
presumptively counties where
the merger was
unlawful: .
9 not presumptively
$ unlawful:
S13

PX0551, at Ex. 23 (Expert

. 10
Report of Aviv Nevo, Ph.D.)

Medicare Advantage Market Definition Competitive Effects Proposed Remedy




Mr. Orszag’s Error #1:
No standard application of the
hypothetical monopolist test

Instead of looking at demand substitution as the Guidelines instruct, Mr. Orszag
conducted supply-side regressions.

“Market definition focuses solely

Horizontal b s on demand substitution factors,
Merger . .2i.e., on customers’ ability and
Guidelines =

willingness to substitute away
from one product to another in
response to a price increase or a
corresponding non-price change
such as a reduction in product
qguality or service.”

Issued: August 19,2010

Horizontal Merger
Guidelines § 4

11
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Mr. Orszag’s Error #2:
His regressions miss important competition

* Mr. Orszag uses plan
fixed effects in his
price-regression
model, ignoring the
reality that Medicare
Advantage insurers
compete in part by
introducing new plans
into counties.

* For example, Aetna
has aggressively
competed in recent
years by introducing a

PX0497, at 4 S0 premium PPO plan.

12
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Humana competed in San Antonio
by offering a new plan

10

11

13

14

15

16

18

19

20

21

23

24

area last

A

Q
for Retna

A

2
2016 RED,
sales go

i

2
that was,
Aetna HMO

Y
the Human
available

Q
over from

A

transitio

very simi

Medicare Advantage Market Definition Competitive Effects Proposed Remedy

1040
at 16.907
1039

il A Yes, they did.

2 Q It was a different product than the one

3 being — the lead product this year; right?

4 A Yes, sir.

5 Q Okay. And was the premium —— what was the

& premium of that lead product, the one a year ago?

7 n It was $20 a month.

8 Q Okay. Now, Aetna has a PPO — you

] mentioned that earlier —- has a PPO product as well;

10 right?

11 A Yes, sir, they do.

12 Q Okay. And what was the premium of Aetna's

13 PPO a year ago?

14 A I believe it was $19 a month.

15 Q Okay. And when we look at the, at this

16 new lead product, the PPO for 2017 for Humana, what

17 was the -- what was the premium for that product or

18 is the premium for that product?

19 A For the new Humana —-—

20 Q Yes, sir.

o
21 2 —— PPO7? .0
o

22 Q The new Humana lead FEO. .0

=2 -3 It was $16.90 a month. .0..

24 Q So they had their lead last year 3_.5‘;'[!,

25 Aetna is at 19 and then Humana is with the new lead

Q. Now, did Humana

introduce a new PPO in
the 2017 AEP?

A. Yes, they did.

* * *

Q. So [Humana] had their
.® lead [plan] last year at $20,

Aetna is at [S]19 and then
Humana is with the new
lead this year at [$]16.907?

A. Correct.

- Raul Gonzalez,
President of Texas
Medicare Solutions

13
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Mr. Orszag’'s Error #3:
Mistaken reliance on Example 6

Original Medicare combined with various

Medicare Advantage Plans
- MedSupp and Part D Plan Options

\

Prof. Nevo’s
product market
definition ‘

14




Mr. Orszag’'s Error #3:
Mistaken reliance on Example 6

Original Medicare combined with various

Medicare Advantage Plans
I v - MedSupp and Part D Plan Options

What Mr. Orszag
suggests

‘ 15
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MEDICARE ADVANTAGE
Competitive Effects

Medicare Advantage Market Definition Competitive Effects Proposed Remedy
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The merger is presumptively unlawful

in all 364 counties
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8,000 9,000

PX0551, at Ex. 16 (Expert
Report of Aviv Nevo, Ph.D.)



Aetna and Humana compete to win
each other’s customers

“I[W\e had a one-time
bonanza this year
because UHC and
Humana (the largest MA
plans in the State) came
off SO for their PPO’s/’

- Cynthia Follmer,
Deep South General Manager at Aetna

PX0393, at 1 (Sept. 4, 2015)
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Lost competition will cause prices
for seniors to rise

Simulated Changes in Rebate-Adjusted Premiums
Using Mr. Orszag’s Nesting Parameters

Difference - The

Observed Simulated

Pre-Merger | Post-Merger

the Merger nesting parameters,

Prof. Nevo found that
the merged company
will have an incentive
to increase prices,
causing hundreds of
millions of dollars of
annual harm to
consumers.

Medicare Advantage Market Definition Competitive Effects Proposed Remedy PX0552, at Ex. 12

Expected Effect of Even using Mr/ Orszag’s

19



Mr. Orszag’s Entry Error #1:
Ignoring unfavorable data

Survivors 1 year after entry Survivors 2 years after entry
93.5%
90.0% 89.7% 86.8%
79.8% 80.9%
71.9%
° 68.1% 65.9% 67.2%
42.3%
28.5%
2012 Entry Cohort 2013 Entry Cohort 2014 Entry Cohort 2012 Entry Cohort 2013 Entry Cohort 2014 Entry Cohort
B Top5 HENon-Top5 B Top5 HENon-Top5

Mr. Orszag conveniently ignores entrants from 2012
(except when he is counting entrants) because the 2012
cohort has a relatively low rate of survival.

Medicare Advantage Market Definition Competitive Effects Proposed Remedy >, PX0552, at Ex. 18
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Mr. Orszag’s Entry Error #2:
Counting Aetna and Humana

« Of the 398 entrants identified Expansion Counties, 2011-2016
by Mr. Orszag, 191 of them

AETNA 640
(nearly 50%) are Aetna or
Humana. WELLCARE DS 264
* Neither Aetna nor Humana CIGNA . 122
will be available to enter in ANTHEM e 172

response to the

anticompetitive effects of GATEWAY NESS—— 170

their own merger. HUMANA e 124
* By including Aetna and UHC e 122
Humana, Mr. Orszag inflates
. HCSC mmm 105
his results.

21
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CMS sets the “contours” and
“framework” for competition

Q. Does CMS regulation replace
competition between Medicare
Advantage plans? ORI

A. No. | think we think of our work as
creating the framework that
competition will happen within.

- Sean Cavanaugh,
Director of the Center for Medicare at CMS

But the way to think about [CMS
regulation] is it’s settingthe o
boundaries or the contours that the
firms then would compete in.”

.t
“““
e
ws®
e
.

Tr. 1137:4-7 |

- Jonathan Orszag,
Defendants’ economic expert

Medicare Advantage Market Definition Competitive Effects Proposed Remedy

Tr. 3038:2-12 22




MEDICARE ADVANTAGE
Proposed Remedy

Medicare Advantage Market Definition Competitive Effects Proposed Remedy
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The proposed divestiture may
never occur

Q. Andit's also contingent upon Molina getting the novations
that you talked about earlier. Right?

A. Yes.

Q. And on Molina getting the star scores transferred.
Correct?

A. Yes.

Q. Soit's not a done deal. Right?

A. No, it's not a done deal.

Dr. Mario Molina,
CEO of Molina Healthcare

Medicare Advantage Market Definition Competitive Effects Proposed Remedy Tr. 2382:15-22
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Molina has failed at individual
Medicare Advantage in the past

Number of Counties in which Molina Offered Individual Medicare Advantage Plans
70

60

50

56 58
48
40
40
30
30
20
11 11
0 m Bl =

2008 2009 2010 2011 2012 2013 2014 2015 2016 2017

PX0559, at 9 31 and Ex. 1 (Expert Report of Dr. Lawton R. Burns)

Medicare Advantage Market Definition Competitive Effects Proposed Remedy
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The Defendants’ expert agrees that Molina
1s “not a significantly competitive
market player” in Utah today.

19 years of Fewer than
Medicaid 400
experience members
8 years of Less than
D-SNP 1%
experience

market share

Tr. 3348:22-23 (Orszag); Tr. 2376:22-24, 2377:1-2, 2381:23-24 (Dr. Mario Molina); 2482:6-21 (Lisa Rubino)

Medicare Advantage Market Definition Competitive Effects Proposed Remedy
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Molina’s management recognizes its
limitations in Medicare Advantage

Our name recognition is largely tied to a lower-income population and product, so it will take a
good deal of time and money in order to build the same name recognition for the more affluent
population. Plus we believe that AET/HUM may target these members, not sure if we will have
the same relationship with all of the brokers and providers.

- John Molina, Chief Financial Officer

I might have to chase the Suburban but I would love to catch the Cooper.

- Dr. Mario Molina, Chief Executive Officer

Aetna and Humana have had many years to build up name recognition, provider and broker
relationships, as well as efficient processes. While we have been in the Managed Medicare

market for 10 years, we do not have the same level of administrative expertise.
- John Molina, Chief Financial Officer

I’m not sure we are ready to take on traditional MA business.

- David Pollack, President of Molina Healthcare of Florida

Medicare Advantage Market Definition Competitive Effects Proposed Remedy

PX0082; PX0081; 27
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PUBLIC EXCHANGES

Evasion of Scrutiny

Public Exchanges Evasion of Scrutiny Competitive Effects

28



Aetna was ready to expand
its exchange footprint

« . . . JUI 19:
June 15: “By getting this July 5: Aetna says in a letter to DOJ y .. -
o ) _ Bertolini testifies
deal done, | can make that it will explore “supporting even :
: _ about potential
the commitment that more public exchange coverage over
. e future exchange
we will expand our the next few years” if the Humana .
. , expansion
exchange footprint/ merger is approved.

June 1, 2016 June 15, 2016 July 1, 2016

July 15, 2016 July 31, 2016

June 27: Fran Soistman asks to

July 19: Soistman

“dust off the 2017 IVL prepares speaking notes JUIY 21:
Expansion Plan and determine for le tna’s Board meeting Antitrust
whether there are other new on July 22. “For Individual, Complaint filed
states/markets we’d consider we will pursue a

for the future/’ disciplined market

participation strategy/’

PX0113; PX0162, at 6; PX0115, at 1; PX0117, at 2; PX0120, at 5; Tr. 1437:21-24.

29
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The evidence contradicts Aetna’s story

July 2016

After receiving financial information on July 9, Bertolini assembled a team
including Fran Soistman, Karen Lynch, Steven Kelmar, and Jonathan Mayhew

17 18 ‘ 19 20 Lynch [P3I 22 23

: sends
Soistman prepares financial EKCQEINA Soistman: |Kelmar:
Board notes — no

mention of withd'rawal results to Filed all bets we have

Bertolini are off” no choice”
24 Lynch:| 25 26 27 29 30
“Does this - 0 o
include the| Guertin . Bertolini
17 places in| gets deposition
the DOJ| involved
complaint”

30
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July 24: Mayhew added the 17
Complaint counties at Lynch’s request

Sunday, 6:42 a.m.
Mayhew sends draft
withdrawal options

Sunday, 7:35 a.m.

Complaint counties

1 - Remain Active in the State = Optimize Product Mix;
Exit Targeted Service Areas
Sunday, 11:55 p.m

_ * Eliminateall gold metallic plans with the exception of one in
M.ayhew. r.esponds the state as required to meet QHP certification requirements
with revisions

* Evaluateelimination of bronze metallicplans
* Exit targeted service areas (17 counties in total: 3 states)

81

Public Exchanges Evasion of Scrutiny Competitive Effects PX0126, at 4; PX0127; PX0129, at 2




Financial results sent to Mr. Bertolini on July
20 projected on-exchange profits in Florida

Aetna Individual Business (Excluding Consumer)
Results / Forecast As of June YTD 2016

FY 2015 ctual YTD Actual i 2015 Q2 Forecast

North Carolinz 82 (32) {10.7%) 124 53 17.8% 112 27 5.9% Aetna
Florida 204 18 2.6% 235 36 B8.4% 216 16 2.0% :

Satith Caralina 23 (4) (3.8% 3 i9) (41.9%) & 11 79% withdrew
Arizona 3 {3) (38.1%) 8 a 33.9% 7 3 13.8%

Delaware 2 {3) (55.2%) 2 0 16% 2 (1) {4.6%)

inois 1 2 21.3% 16 4) {12.8%) 15 16) (8 3%)

lowa 39 {1L2) (6.7%) 35 2 2.5% 32 {g) {5.0%) Aetna
Kansas (W, MO 98 (33) (15.4%) 43 0 0.3% 39 (10| (51%) .
Virginia a1 6 2.1% 109 4 1.9% 98 {12 {3.0%) remains
Qhio 17 2 4.1% 12 ) (16.2% 11 (13] (27.1%)

Nebraska 39 {(14) {10.6%) 38 1) (1.7%) 34 (18) 111.2%)

Georgia 54 (14) 9.2% 75 4 31% 69 {20] (7.84%

Missouri (S. IL) 6Ss 18) {3.3%) 60 (4) {2.7%! 55 (32| 112.8%)

Texas 17 {8) (11.2%) 40 (17} {18.1%) 37 (48] 125.5%)

Pennsylvania 22 2 2.5% 32 (33) {73.1%) 29 (19] {45.8%)

All Other Markets 7 {4) - 1,000 (47) — - {38] —

[Total All Markets 755 {5125} {1.:0%} {4195} {6.0%}

DX0009, at 2 (July 20, 2016)
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Soistman did not testify to explain the
recommendation that he authored

Defendants’ Preliminary Fact Defendants’ Case-in-Chief
Witness List (September 9): Witness List (December 9):
Fran Soistman Fran Soistman

Estmared Date Wimess
Friday Liza Rubino
12/16 Senior Vice Presiden
1 Mack Bestolioi Cheicman & C‘;‘; # Name Tifle/ Employer Steategic Products Esdmated Date Witness
1. | Mask Bertokni Chaicman & Chief Executive Officez Molina Healtheare Th Renee Brckun
Aetna Faday Renee Buckingham Vice President and Divisional Leader,
2 Naney Coeozza President, Mef 12/16 Vice President and Divisiona Medicace Segment
2. | Naacy Cocozza President, Medicare Medicare Segment — = Hnmana
Eszecntive Vi Aetnn Humaaa csday Catheyn Coleman
3 Shawn Guertin e Fodm Kathoyn Coleman 12/15 Disectoz, Medical Diug and Health Plan Contract
3. | Shawn Guertia Execntive Vice Presidest, 12/16 Directos, Medical Drug and Healtl Administzation Group
4 David Horst Esecutive Disectol Chief Finzncial Officer Administration Gron Center for Medicare and Medicaid Services
Aetaa Center for Medicare Ser| Tevia Connlhan
5 Michael Kavouzas Vice President, St Friday/Moaday Kevin Counihan Dicector, Center for Consumer Information and
4 | David Horst Execntive Director, Finance 12/16 0 19 Disector, Center for Consnmer In| Insucance Ovessight
i Aetaz aeance Ovessight Masketplace CEQ
6 Chades Keanedy Chief Madical iﬂ Maketplace CEO Centes for Medicare 20d Medicaid Secvices
o
5. | Chades Kennsdy Chief Medical Officer/ Integration Centess for Medicare and Medi Feiday Shawn Guertin
- Aetaa ¥ 5 12/16 Executive Vice President,
7 Julia May e Pmmm‘f‘ Chief Financial Officer
g e
6. | Jame: Papzocs Head Actuasy, Astna
Head Actmoll Individual Medicare Advantage A Fridsy David Hesst
8 James Paprocki e AT Aetna Monday Shawa Guectin 12/16 Eseentive Dicector, Finance
Advaatag ’ e,
12/19 Executive Vice Preside Aetna
7. Chief Finaneial Offic Feiday Rajiv Gokhale
9 Aetna 12/16 Execntive Vice President
Monday David Houst Compass Lexecon
12/19 Executive Disector, Fing  JonOrmg
10 Bemce Bronssaed President & Chief 8. |l Vice President, Medicare Providers Aetna Senior Managing Dicector
Ha Aetan Monday/ Tresday Rajiw Gokhale Compas: Lexecon
12/19-20 Esecntive Vice Preside
11 Jeffiey Fecnndes Segment Vice P: 9. | Cynth Follmer-Crowley Coach, General Manager and Compass Lexecon
gz Hug Executive Director, SE Tessitory Tuesday Jon Osszag
Aetoa 12/20 Senior Managing Dise
President Compass Lexecon
12 Kevia Medwethes . e < e = =

Sontheastera Se

’
s wwe Defendants’ Einal Defendants’ Updated

= Fact Witness List Case-in-Chief Witness

R (October 7). List (December 12):

Fran Soistman

Public Exchanges vasion of Scrutiny i 33




PUBLIC EXCHANGES
Competitive Effects

Public Exchanges Competitive Effects
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Aetna retained the ability to re-enter
the exchanges because it wants
“to remain in the game”

o

10

i 4 |

2

13

And so that was part of the mission. So just
throwing it over our shoulder and running for the hills
wasn't a legitimate response on my part. We needed to
remain in the game. We needed to consider how we could

help and we needed to find ways to make it better.

Mark Bertolini,
CEO of Aetna

Public Exchanges Evasion of Scrutiny Competitive Effects Tr. 1387:9-13
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The claimed efficiencies do not
outweigh the competitive harm

Federal 1

coordinated effects context. incremental cost reductions may make coordination less likely or
effective by enhancing the incenfive of a maverick to lower price or by creating a new maverick firm.
Even when efficiencies generated through a merger enhance a firm’s ability to compete, however, a
merger may have other effects that may lessen competition and make the merger anticompetitive.

The Agencies credit only those efficiencies likely to be accomplished with the proposed merger and
unlikely to be accomplished in the absence of either the proposed merger or another means having
comparable anticompetitive effects. These are termed merper-specific efficiencies ~ Only
alternatives that are practical in the business situation faced by the merging firms are considered in
making this determination. The Agencies do not insist upon a less restrictive alternative that is merely
theoretical

Efficiencies are difficnlt to verify and quantify. in part because much of the information relating to
efficiencies is uniquely in the possession of the merging firms. Moreover, efficiencies projected
reasonably and in good faith by the merging firms may not be realized. Therefore. it is incumbent
upon the merging firms to substantiate efficiency claims so that the Agencies can verify by
reasonable means the likelihood and magnitude of each asserted efficiency. how and when each
would be achieved (and any costs of doing so), how each would enhance the merged firm’s ability
and incentive fo compete, and why each would be merger-specific. .s® .
.
Ffficiency claims will not be considered if they are vague, speculative. or otherwise cannot hes * *

verified by reasonable means. Projections of efficiencies may be viewed with skeptigis® particularly

when generated outside of the usual business planning process. By contrast e#fiiency claims

substantiated by analogous past experience are those most likely t‘npadeaned

.
Cognizable efficiencies are merger-specific eﬂ'tcien.tﬁa‘t have been verified and do not arise from
anticompetifive reductions in output or service. Cogmzable efficiencies are assessed net of costs
produced by the merger or incurred in achieving those efficiencies.

The Agencies will not challenge a merger if cognizable efficiencies are of a character and magnitude
such that the merger is not likely to be anticompetitive in any relevant market * To make the requisite
determination, the Agencies consider whether cognizable efficiencies likely would be sufficient to
reverse the merger’s potential to harm customers in the relevant market. e.g.. by preventing price

The A gencies will not deem efficiencies to be merger-specific if they could be attained by practical alternatives that
mitigate competitive concerns, such as divestiture or licensing. If 2 merger affects not whether but ozly when an
efficiency would be achieved, only the timing advantage iz a mergar-spacific efficiency

The Agencies nomally ompetition in each relevant market affected by a merger independently and normally
will challenge the merger likely to be anticompstitive in any relevant market. In soms cases, however, the
Azencies m their prosacutorial discration will consider efficiencies not strictly in the ralevant market, but so
inextiicably linked with it that a partial divestiture or other remedy could not feasibly eliminate the anficompetitive
effact in the relevant market without sacrificing the efficiencies in the other market(z). Inextnicably linked
efficiencias are most likely to make a difference when they are great and the likely anficompetitive effect m tha
relevant market(s) is small so the merger 15 likely to benefit customers overall.

30

Efficiencies

.
l“‘

“.

“Cognizable efficiencies
are merger-specific
efficiencies that have
been verified and do
not arise from
anticompetitive
reductions in output or
service.”

Horizontal Merger
Guidelines § 10

37



Defendants’ “concurrent review” efficiencies
are based on the assumption that the
merged company will deny more care

3429
1 kipping slide 23
2 A I'd just like to say one thing out this.
3 Q. Ch, yeah. M ch L] L] H CPA
4 A. It seems to me that there's a gquestion. If you're not S. rIStIne ammer’
35 comparing outcomes and policies -- in other words, if you're not

One insurance company could just decide, I'm going to
increase my denial rates by X percent and save some money. So I
also have a question not only about guality in this context but

also about whether a merger is actually required to achieve

Tr. 3429:10-14
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The Defendants have made no showing
to tie their claimed efficiencies
to the challenged markets

The law does not allow “anticompetitive effects in

one market” to be offset by “pro-competitive
consequences in another/’

U.S. v. Philadelphia Nat’l Bank,
374 U.S. 321, 370 (1963)

Mr. Gokhale did not even attempt to quantify how
much of his claimed efficiencies would remain with
the merged company in the challenged markets,
after all divestitures and individual commercial
withdrawals.

Tr. 3435:14-24 (Christine Hammer)
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Brown Shoe: Industry Recognition

CHRISTOPHER TODD FINCHER - CONFIDENTIAL

DAVID FELDMAN WORLDWIDE, INC
450 Seventh Avenne - Ste 500, New York, NY 10123 1.800.642.1009

Fincher dep. 73:19-74:3

Medicare Advantage Market Definition Competitive Effects Proposed Remedy

.

.0

.
*
*
.
.
*
*
*
o*
*

“We have — we’ve chosen to sell
each of those types of products
[Medicare Advantage, Medicare
Supplements, and Part D plans],
because we believe, and | think
the data would — would
probably back us up, that there’s
a market for each of those —
those products/There’s seniors
that prefer a Medicare
Supplement plan, and there are
seniors that prefer a Medicare
Id vantage plan/’

Todd Fincher,
President, Tidewater Management Group
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Brown Shoe: Medicare Advantage is
separately managed and priced

8 Q. Because of the nature of the two categories of products, do
9 you agree with me that it makes sense to have a different

10 actuarial specialization around the pricing for the two

11  products?

12 A. 1Ithink-- yeah. I think it makes sense that we have two

13 separate departments that do the work.

James Paprocki,
Head Individual Medicare
Advantage actuary at Aetna
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The Defendants inserted Original
Medicare into their trial demonstratives

DX-DEM-006

DX-DEM-002

Medicare Advantage Market Definition Competitive Effects Proposed Remedy




Detendants’ actual business documents
focus on other Medicare Advantage insurers

Medicare Advantage Market Definition Competitive Effects Proposed Remedy PX0039, at 55 (April 30, 2015)




Defendants’ actual business documents
focus on other Medicare Advantage insurers

Kansas City Market Analysis MA Market Share

* Today, Humana (~50k mbrs.) and Aetna (~34k mbrs) dominate
the Kansas City Market

* United (“6k mbrs.) and Cigna (new to KC for 2016) aren’t strong
competitors but are coming on strong in the KC market

* United is taking advantage of a contract consolidation with a
Stars bonus increase to significantly improve benefits on it's
existing premium HMO offering. Also, bringing to market a $0
HMO that has slightly better benefits than Humana’s S0 plan

* Aetna is making moderate benefit improvements, maintaining
their SO HMO & LPPO plans

* Cigna is entering the market with a strong S0 HMO offering the
lowest cost shares across the 5 key benefits

Humana M Aetna M Cigna
M United All Others

Humana $350 Days 1-5 6/11/47/99/25%
Humana HMO - $34 $6,500 $10 545 $330 Days 1-5 6/11/47/99/29%
United HMO B $39 $3900 $5 $40 $275 Days 1-6 2/8/45/95/28%
United HMO 4 $0 $6700 $20 $50 $335 Days 1-5 2/12/47/100/26%
Aetna HMO 35 S0 $5,000 $5  $40 $300 Days 1-S 4/9/47/100/33%
Aetna PPO 4 S0 $6,700 $10 S50 $3505 Days 1-5 4/9/47/100/33%
Cigna HMO New $0 $4,900 $0 $40 $250 Days 1-6 1/3/45/95/30%

CONFIDENTIAL—SUBJECT TO PROTECTIVE ORDER

Medicare Advantage ) petitive Effects )> oposed Remedy PX0455, at 67 (Aug. 24, 2015)




Defendants’ actual business documents
focus on other Medicare Advantage insurers

IVL Medicare AEP: Competitive Analysis
IN 2015 AEP, Aetna ranked 2" in growth among our top competitors;
Humana took market share lead away from United

* Captured 38% of newly eligibles (21% market Key Trends

share); availability to 85% of beneficiaries Slightly lower growth than last two years

HUMANA * Vast imprc.)vement in STAR ratings; 92% of + Overall MA enrollment over 16 million (30% of
Gliotclsaey whion pon i ¥ o members in 4+ Star plans Medicare beneficiaries)*
* Expanded provider relationships through * Industry growth of 4.4% below trend of 5% in
acquisition and exclusive relationships 2014 and 2013

* Product exits impacted 5% of MA enrollees or
575k vs. 550k in 2014

+ 11.5% of MA enrollees (~2M) in dual eligible

* Continued network reductions and market exits

'w « Star ratings performance relatively flat year- programs
UnitedHealth G o
it roup’ A
#2 with 19% share Competitors continue to move toward

leaner products

X * Value added benefits reduced by ~15%
* fulded S0k enrollees partlyHue tefisatthenring * Out of pocket costs increased by 5% compared to

“u‘-‘,", .

N Cigna.  products 10% in 2014
* Improved Star performance; 5 star option in FL

Premiums increased and enrollment in

premium products grew

An > * Continued poor Star rating performance * 44% of enrollees in zero premium plans, down
them. D from 56% in 2014

* Average monthly premium rising 20% to $41

BlucCross « * Increased premiums in most markets

*CMS Fact Sheet: Fact Sheet: Moving Medicare Advantage and Part D Forward 2/20/2015

......................................................................................................................................................................

March 2015 OC Meeting: Confidential Aetna Inc. 3

Medicare Advantage Market Definition Competitive Effects Proposed Remedy PX0154, at 3 (Mar. 26, 2015)
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Defendants’ actual business documents
focus on other Medicare Advantage insurers

Competitor by Plan Type

Humana | 60,101 | 36,899 | 59,860 | 6,134 | 28,421 302 7,903 1,675 | 156,285 | 41,056

United 76,839 196 90,202 | 3,517 0 0 5,053 1,377 | 172,094 | 2,336
BCBS 75,615 | 66,995 | 48,950 | 25,199 0 0 0 0 124,565 | 41,796
Aetna 2,523 713 29,417 | 24,076 0 0 0 0 31,940 | 24,789
Cigna 6,672 6,672 0 0 0 0 0 0 6,672 6,672

Medicare Advantage Individual Plans

Humana | 60,101 | 36,899 | 24,008 | 4,652 | 28,396 | 1,973 7,903 1,675 | 120,408 | 41,849

United 75,511 207 10,548 | 2,136 0 0 5,053 1,377 91,112 | 3,306
BCBS 75,615 | 66,995 | 48,950 | 25,199 0 0 0 0 124,565 | 41,796
Aetna 2,523 713 26,451 | 23,919 0 0 0 0 28,974 | 24,632
Cigna 6,672 6,672 0 0 0 0 0 0 6,672 6,672
Based on data from the Competitive Landscape Report.
Humana 11/2/20164:46PM 9

CONFIDENTIAL—SUBJECT TO PROTECTIVE ORDER

PX0295, at 48
Medicare Advantage Market Definition Competitive Effects Proposed Remedy (Apr. 28, 2015)
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Defendants’ actual business documents
ocus on other Medicare Advantage insurers

RE: Riverside - MA

From:
“Folimer Crowley, Cynthia J© <7 16681™>

T

“Philip Jr, Paul R* <phiiprp@antna com>
Duatte:

Thuy, 12 Feb 2015 21:55:28 +0000

Great! Good ob!

From: Philip Jr, Paul R

Sent: Thursday, February 12, 2015 4:59 PM
To: Folkmer Crowley, Cynthéa 1

Subject: RE: Riversde - MA

Thank you. this is what | sent:

The Hampton/ Newport News market consists of Gloucester County, York County, Newport News City, and Hampton
City. This is Aetna’s first year marketing MA products in this region. Our largest competitor is Humana who has both of
the local hospitals in network. We targated approximately 700 MA cliants for the entire year of 2015, 'We have written
317 new MA clients with a 1/15 effective date. .

L

L]
Owr plans are to continue growing the detribution channel with lacal and national partners. We have «hmﬂpl “, o,
monthly broker product trainings in person and via webinars. hL R

Y
L]
We would like to partner with Riverside or any of thesr larger practices. it would be helpful to be inwited to any pullic ‘e a,
facing events targeting seniors. We would also like to have our sales material (meeting notices and who to contact for g,
]
e,
]
Y
‘am

mare information] in their lobbies and or provider practices. It may also be valuable to host a lunch for the prmary care
providers. Lastly, any co-marketing or mailers thal we could be a participant in, would be helplul.

This is Aetna’s first year marketing MA products in this region. Our largest competitor is Humana who has both of
the local hospitals in network.

Subject: FW: Riverside - MA

Hi, soon-to-be Birlhday Boy Are you wosking on thes?

From: May, Julia 5

Sent: Wednesday, February 11, 2015 1:59 PM
To: Smart, Robert T

Ce: Folimer Crowley, Cynthia J; Phiip Jr, Paul R
Subject: RE: Riverside - MA

Cindy and randy can you put 1ogether information for rob

Sent wath Good (www good com)

PX0053 (Feb. 12, 2015)

Medicare Advantage Market Definition Competitive Effects Proposed Remed
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Defendants’ actual business documents
ocus on other Medicare Advantage insurers

Massage

From Jeffrey Femandez [ffernandez] @humana com]

Sent: 7/23/2015 4:56:33 PM

To Mizsy Caple imcaple@humana.com|

cc Renee Buckingham [rbuddngham@humana.com|; Vatina Selby [vselby @humana,com|; George Renaudin
[grenavdn@humana. com); Steve McCubey [smeouliey@humana com |; Kevin Meriwether
[kmeriwether@humana.com); Bruno Piquin [boiquin@humana.com|; Mark El-Tawil [mel-tawi @humana com); m
Van Valin [jrenvalin@humans com]; Ray Daub [rdsub@humana.com]; Vanessa Olson [volson1 @humana.com]; Craig
Uchytil fouchytil@humana. com|; Dan Maltese [dmaltese@humana.com); Liz Moudry Imoudry@humana.com)

Subject RE: Competitar Analysis

We probably should add Kansas City since Aetna and Humana are #1 and #2 in the market

e®

b o ® Lan remove Baton Rouge if list |s getting 100 long

We probably should add Kansas City since Aetna and Humana are #1 and #2 in the market

Piquin; Mark E-Tawil; Jim Van Valin; Ray Daub; Vanessa Olson
Ce: Craig Uchytil; Dan Maltese; Lz Moudry
Subject: RE: Competitor Analysis

Good afternoon,

Additional requests will be included in this first round of analyss for Monday's meeting. i you have any other markets
for review, my team can complete, but it will be part of phase 2. | see this deck evolving as we continue to reconve other

competitors info. Updated list of markets below

Southeast

Tampa

Broward

Knoxville/East Tennessee

Dade

Eastern
Louisville

Cincinnati

PX0071 (July 23, 2015)

Medicare Advantage Market Definition Competitive Effects Proposed Reme
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Few Medicare Advantage Enrollees Change Plans

Voluntarily
switched
Medicare

Advantage

plans, 11%

Only 2% of Medicare

Advantage enrollees Involuntarily
voluntarily switched Stayed in switched, 5%
to Original Medicare same plan,

in 2013-2014. 76% Died, 3%

Voluntarily
switched to
Original
Medicare, 2%

See Medicare Advantage Plan Switching: Exception or Norm?, KFF Issue Brief, 20 September 2016 15

December 5, 2016

Medicare Advantage Market Definition Competitive Effects Proposed Remedy f




Consumers have durable preferences
for Medicare Advantage

100%
85.0% 86.5% 87.3% 85.0%
80%
60%
40%
20%

0%

Switching within MA based Involuntary switching Switching within MA Switching within
on le tna and Humana’s  within MA based on based on CMS MA based on
Termination Data CMS Disenrollment Data Disenrollment Data Humana survey

See PX0552, at 33 (Supplemental and Rebuttal Report of Aviv Nevo, Ph.D.); Tr. 929:25-930:15 (Prof. Gary Ford)

Medicare Advantage Market Definition Competitive Effects Proposed Remedy
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The behavior of seniors with
“guaranteed issue rights” shows
these durable preferences

“Seniors with guaranteed
issue rights are like age-
ins in that they can enroll
in Medicare Supplement .
plans without undergoing
medical underwriting/’

Nancy Cocozza,
Head of Medicare at Aetna

25  out-of-pocket costs that we saw in the plan?




Medicare Advantage consumers with

guaranteed issue rights overwhelmingly
stay in Medicare Advantage

100%

80%

60%

40%

20%

0%

86.5%

Involuntary switching within
MA based on CMS
Disenrollment Data

Q Did -- you said you had about 70 clients
with Piedmont WellStar. Did they also come to you
when Piedmont WellStar left the market?

A Yes.

Q Did you explain to them that they could

switch to a Medicare Supplement without

underwriting?
A Yes.
Q Of your about 70 or so clients, about how

many of them stayed with another Medicare Advantage
plan?

A It was over 90 percent that stayed with

the Medicare Advantage plan.

Medicare Advantage Market Definition Competitive Effects Proposed Remedy

Robert
Fitzgerald,
President,
Robert
Fitzgerald
Insurance
Agency

Tr. 1080:2-14

54



MA insurers can change prices at the
county level even within a single plan
through segmentation

Medicare Advantage Market Definition Competitive Effects Proposed Remedy PX0035, at 3
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The merger is presumptively unlawful

5,000 7 !
4,500 ’ '
. P |
Bexar County, Texas _ $
4,000 : N ‘
o® . .
— L ... *® ¢ .0 :
% 2,500 - e @& . :
= ‘ | . :
q:.)o . P ¢ ¢
E 3,000 - Mecklenburg County, . :
S S i ‘ . ;
G 200 - g North Carolina . . .
= 2 e : .
0] ¢ . *
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1,000 - e ’ . g .

0, * P .
- . (e . ve .. R yo* . .
500 ‘ o 0 5o . ’
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(e] 1,000 2,000 3,000 4,000 5,000 6,000 7,000 8,000 9,000 10,000

Post-Merger HHI

Medicare Advantage Market Definition Competitive Effects _

PX0551, at Ex. 16 57
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The merger is presumptively unlawful

Mecklenburg County, NC
(Charlotte)

Humana
26%

See PX0378 & PX0551,

Medicare Advantage Market Definition Competitive Effects _

at Appendix |
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Aetna and Humana compete in
Mecklenburg County today

Q Okay. So Humana -- if 'm a senior and I'm living
in Mecklenburg County and I'm interested in that zero
premium product, then if | want to go to Humana, I'm going
to be looking at your HMO; right?

A That is correct.

Q Okay. And then if I'm going to look at Aetna's
product, | can look at their PPO product; right?

A That is correct.

Q Okay. And that's the same in wherever they're

selling that PPO product in the state; correct?

Tr. 771:16-772:8

Medicare Advantage Market Definition Competitive Effects Proposed Remedy

A Yes.

Q All right. And you have found over the last
several years that the Humana HMO zero premium plan is
actually competing against the Aetna zero premium PPO plan
in the state; isn't that true?

A We were competing in particular areas with a zero

HMO, which then went up to $19. And we still competed

against the zero LPPO Aetna plan in many of those counties.

Patrick Farley,
North Carolina sales
director for Humana
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Medicare Advantage

The merger is presumptively unlawful

1,000

2,000

Market Definition

Bexar Cou nty, TX

3,000

(San Antonio)

4,000

5,000

6,000

Humana
29%

7,000

Competitive Effects

y - ° g - - -~ - - -~ -4/ ‘" - 7 4

8,000

See PX0378 & PX0551,

at Appendix |

9,000

10,000
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Aetna and Humana “are pushing each
other to be more competitive” in
Bexar County today

Let me ask you the other question,

though, that wasn't asked of you. If the merger

were to go through and Aetna and Humana combine,
would you have any concerns about what would happen
in competition in San Antonio?

A | think, you know, the observations that |
make between the two companies, between Aetna and
Humana, is that they are pushing each other to be
more competitive. Just my observation is that if,
you know, if you look at Humana bringing down its

specialist copay this year, | believe it was

Raul Gonzalez,
President, Texas Medicare
Solutions

directly because or in response to Aetna's.
So if the competition is gone, then

who is going to push Humana to be able to lower

their copays.

Medicare Advantage Market Definition Competitive Effects Proposed Remedy Tr. 1059:6-20




Aetna is a particularly
aggressive competitor

“[A\n important consideration when

analyzing possible anticompetitive effects”
is whether the merger “would result in the

elimination of a particularly aggressive
competitor in a highly concentrated
market/’

- FTC v. Staples, Inc.,
970 F. Supp. 1066, 1083 (D.D.C. 1997)

62
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Aetna is a particularly
aggressive competitor

. Overlap between Aetna and Humana

63
PX0551, at 110
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Past experience shows that entry
will not cure the competitive harm

Over the last five years, most Complaint  Most entrants from 2012, and nearly half
counties experienced no entry at all. from 2013, are no longer offering plans.

Any Entry,
47%

2012 2013

Medicare Advantage Market Definition Competitive Effects Proposed Remedy PX0551, at Ex. 25 & 26
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Mr. Orszag’s entry analysis
double-counts incumbents

e By defining “entry” as any time an MA insurer reaches 5% MA market share
and failing to exclude incumbents, Mr. Orszag overstates the amount of entry.

* Mr. Orszag’s approach also overstates the timeliness of entry; his analysis
does not identify when an insurer began offering plans and does not look at
how long it took for any given insurer to reach 5% MA market share.

Market share
20% A

According to Mr. Orszag’s approach, this MA

15% 1 insurer “entered” twice and “exited” once
Rocky Mountain HMO, Inc. in
10% + "Elltl’y" Alamosa County, CO "Entrv"
7:4% 7.1% =.1%

4.7% Mr. Orszag's
5% threshold for entry
2.7% 2.7%
V "Exit“
[054] T 1
2011 2012 2013 2014 2015 2016

65
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CMS regulations do not replace
competition or preempt the antitrust laws

e No rule capping individual bid margins

Individual Bid e CMS requests margin reductions for a small number of

Margins plans per year
e MA insurers negotiate and “push back” on CMS’s requests

e MA insurers can choose the level of aggregation
e Aetna uses a “parent organization” level of aggregation
e Aetna and Humana file bids with margins as high as 20%

Aggregate
\WETE[S

[e]=:] e Can increase by $32 per member per month annually

Beneficia ry * Annual price or quality change of $384 (S32 per month
Cost for 12 months) not prohibited by the TBC test

e Measured at the contract level, not plan level
e Aetna’s CMS contracts contain dozens of individual plans
e Aetna has plans with MLRs below 85%

Medical Loss
Ratio

Tr. 2003:17-2014:19 (Paprocki); Tr. 574:7-18 (Wheatley)

Medicare Advantage Market Definition Competitive Effects Proposed Remedy
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Molina exited individual Medicare
Advantage in 2012 because of “limited
expertise and competitive standing”

Market Analysis:
Message
From: Lisa Rubind [/0=MOLINA MEDICAL CENTER/OU=MMC/CN=RECIFIENTS/CN=RUBINGLI] Options benefits, network and formulary by market is average or below average compared to
Sent: 2/22/2012 10:36:50 PM MA-PD competitors.
To: Steve O'Dell [fO=MOLINA MEDICAL CENTER/OU=MMC/cn=Recipients/cn=0DelSte]; Terry Bayer [/O=MOLINA
MEDICAL CENTER/OU=MMC/cn=Recipients/cn=TerryB] Financial Performance:
c Janet Fosdick [/0=MOLINA MEDICAL CENTER/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=Fasdickl]; Kamran Hashim [/O=MOLINA MEDICAL CENTER/OU=EXCHANGE In 2010, Molina reported positive $2.3 million EBIDTA & CC. but after those charges it was
ADMINISTRATIVE GROLIP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=Hashimka] negative eamer.

3. we have Timited expertise and competitive standing and no clear strategy around our focus in
the MAPD market; @

Thank you,
Claa A kubtns Argquments for and Against Retaining Options in 2013.
President
Mzlina Healthcare of calitorma
200 Oeeangate, Suite 100

Long Beach,

Pro (arguments for winding down)

Fax f? gé%)‘:; o : = Options benefits and network are average to below average vis-a-vis competitors
“Tisd. rubinuOm] inahieal theare. g @ \We are not aggressively marketing Options
,,,,, R I : ‘0‘- We don't have a cogent explanation on how we can and will grow Options enroliment
From: Steve o'Dell * in any state to critical mass; to grow it would require a significant infusion of capital
: : *

e e e ol a2l R «  With the low enroliment we are subject to high MLR volatility on the negative side
ce: Janet Fosdick: kamran Xhin o® (actuaries say you need 10k members to have diverse case mix)
subject: RE: MAPD d/c : * « Options detracts from our core focus, serving duals
Lisa and Terry—- * Miliman charged Molina $500k in 2011 to develop 10 Options plans, not countiny
we appreciate the uppury’n"\ty to give this {ssue some thought and provide our recommendations. Given all intemal ti 9 ¥ P P 9
the activity we have gg'ng on right now, we are persuaded by the reasons Tom has provided to not bid on | ime

PD how. However, I#u'ld Tike us to make it clear that the decision fs that we are suspending cur MAPD * Norrrenewing Options would increase uverall risk scores 2.5% compared o current

1 getting out of the MAPD market forever, in favor of Focusing on the Duals and, SGores

rther, to readdress the decision each year early enough to be abla to bid when t

® Opﬁons benefits and network are aver?:lge to below average vis-a-vis competitors

effort now, rather ¥
t we

here to FigMe out the product strategy thar will allow us to accomplish that. Finally, our strategic an enroliment form (no brokers required)
provider pa®tners will want to have us to be in the MAPD market in Medicare the same way that we are

serving oul other markets and we will need the volume over time to fuel those strategic provider
Dar:nersh.ﬁ;s.

Neutral

In concPision, the reasons that I recommend this approach are the following:
L have a major amount of work to do on the Duals;
&2, we have few members except in Utah and it is mot enough to sustain the rescurces we expend in

e Starratings... don'tknow the iImpact, don't have the data

the Mart term:
i 3. We have 1imited expertise and comperitive standing and mo clear strategy arcund our focus in Cons (arguments tor retaining)
3

the PAFD market;
4. we only have to be wut of the narket for 2 years and then can come back to serve this market
when we have the focused product strategy noted above;
can tell our providers that we have suspended our MAPD for all the reasons above and will

* Options generated $2.3M positive medical margin in 2010 (not counting admin),
counting admin it was a loss), so we'd need to find savings/revenues elsewhere to

be back in the market with them when we have developed the product strategy to serve our chosen market 5
successTully. make up for it
Thanks again for allewing us to weigh in--it is a tough decision. but I think it is right for now. Let
me know 1F you have any questions or concerns or want to talk about any of this information.

®Page?

ﬁ_fOUBS MOLO763774

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER
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Molina’s Board recognizes its limitations
in Medicare Advantage

We both agree that we don’t have the internal talent to run it.

- Dick Shapiro, Molina Board member

Third, this 1s a very different business from what we do, including commercial marketing, pricing, contracting,
ctc. Unless we can acquire some talent as part of the deal, I think we are woefully under-resourced to be able
to take this on.

- Dale Wolf, Molina Board member and former CEO of Coventry

I wonder how people will feel going from Aetna to a relatively unknown Molina in the
medicare space. Wouldn’t they be drawn to more recognized national brands?

- Dick Shapiro, Molina Board member

PX0086; PXO083; PX0499

Medicare Advantage Market Definition Competitive Effects Proposed Remedy
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Aetna plans to continue its rapid
expansion; Molina may reduce its footprint

L T A
e
uuuuuuuu
03
LA

- Aetna Board of Directors
Presentation, July 2015

Q. And here you're conveying that Molina may
reduce the county footprint of the divestiture assets if
there's low membership?

A It's always a possibility. That's the

words on the paper there, vyes.

7 b And that's an accurate statement?
A. Yeah, it could. - Lisa RUbinO,
Q. Molina may reduce the footprint if Senior Vice President for
there's low membership? Medicare at Molina
PX0075, at 7; Tr. A. S
2493:17-2494:1 —

Medicare Advantage 3 n P Competitive Effects » Proposed Remedy



Before trial, Lisa Rubino raised the
same concerns as Prof. Burns

Molina Would Not Receive the Resources
that are Necessary to Compete

Sale of an

e Proposed

Divestiture

Business

Provider Contracts
Star Ratings Infrastructure X
Broker Network X
Recognized Individual MA Brand X

Employees and Infrastructure X

Message

From: Craig Bass [/O=MOLINA MECICAL CENTER/OU=EXCHANGE ADMINISTRATIVE GROUF
{FYDIBOHF235PDLT)/CN=RECIPIENTS/CN=BASSCRAI]

semt: 7/14/2016 7:57:05 PM

To: Lisa Rubing [/0=MOLINA MEDICAL CENTER/QU=MMC/cn=Recipients/cn=Rubinali]

Subject: RE: is aetna's dental and vision their own or vendored

Thanks - very helpful. chin up en the audit. 1 know how hard and humbling those are

From: Lisa Rubine

sent: Thursday, July 14, 2016 2:55 PM

To: Craig Bass

Subject: RE: is aetna's dental and vision their own or vendored

I would not focus on it yet.. we will know mare in a few weeks..then it could get balled up in
litigation. We will have a 12-18 month TSA in place with them.. to run the business under our
oversight..stay tuned..

I have been clear with Dr. Mario and John-key to success:

Their Star ratings need to come over-d-d4 5-1F not we are at risk of nat being able to honor current
benefits

iheir network needs To be replicated.. lose key providers and we will lose members in droves
sales and market engine-8 week selling period

GA and broker network.

Then the basics in ops and cM,, big Fricken 1ift..
aguuunnt® LA ‘.
L
gpuuust®
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Experience with PPO

.5--Il
I have been clear with Dr. Mario and John-key to success:

Their Star ratings need to come over—4-4.5-if not we are at risk of not being able to honor current

Their network needs to be replicated.. lose key providers and we will lose members in droves

sales and market engine-8 week selling period

GA and broker network..

Then the basics in ops and ¢M.. big fricken 1ift..

- Lisa Rubino, Senior Vice President for Medicare at Molina

Medicare Advantage Market Definition Competitive Effects Proposed Remedy

PX0102 (July 14, 2016)
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Molina is unlikely to replicate
Aetna and Humana’s network

Bruce Broussard Lisa Rubino

2399
is88

1 value-based care relationships with local providers; is

1 the California plan. 1I've had responsibility for network
2 it?

2 development. I was a network developer in the early part of my
3 A. It depends on the provider. I mean, we

. 1 3 carssr.
4 have the same d iculties as others. But yeah, B t h t
u i ea F l S 4 At Molina, that responsibility is in a shared services
i not easy. . 1 .
[ ) t 5 division, and I help set the strategic direction for network

6 Q. One of the things a payor needs to [ I.O e aS Y -

6 develcpment.
7 develop these kind of value-based care relaticnships

7 Q. Let's start by just talking about steps
8 with local providers is a large book of business with i

B care plan takes to build a network. How do you go out doing
9 the provider to make it worth the provider's while to < thato
) i 3 = d - i hips; i o= ?
10 invest in value-based care relationships; is that right? 10 x. It's quite easy, and it's a formula that we've used for
Ly B Si dpEmils o disss dHie gpmevadEs == 4 11 :r.‘aay,‘ many years. So you target a gecgraphy, you enter that

.
2 i i 3 d v - : - . . . .
12 the provider is -- doesn’t have other payors that are geography understanding the competitive landscape, you have
13 || offering that capability. And so what we find is that individuals on the ground in that market, they know who the top
14 the providers that are -- have, say, Medicare Advantage compstitors ars, they know who the premisr providers are, and
15 or have other means of value-based reimbursement that ur time developing that relationship.
16 smaller companies like Humana can come in and be able to Q. So let's break it down into the actual steps that you take
1 d t -
1 1

17 utilize the same kind of contracting platform that was I t [ (:I-Lll -e e c_:l 5 y 17 to do contracting, and let's start with physician contracting.
i8 there before. 18 What steps do you take to build a network of physicians for a
19 Q. Did you just say that Humana was one of e managed cars plan?
20 the smaller Medicare Advantage competitors? 20 a. & similar process. Rgain, you understand who the key
21 A. I was referring to some markets where we 21 physicians are. They're either independent physicians or
25 don't have presence. So if we were going to enter a 22 physicians that are a part of a medical group. And a lot of

22 hy: contract done by phone, b il. So you c
23 market, there are individuals -- I mean, organizations FRysician contIacting is com ¥ pasas v ma S yew can

- . . i retty casily build an individual physician network.

24 that already have value-based reimbursement mechanisms, 3 ¥ = poy
e . 23 If you're going to be adding ACOs or IPAs, individual
&lz) and we can enter that market at that —- leveraging the

Tr. 1888:3-5 Tr. 2399:10-15 5
7
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Molina is unlikely to maintain
Aetna and Humana’s STAR scores

Sender: John Molina </O=MOLINA MEDICAL
CENTER/OU=MMC/CN=RECIPIENTS/CN=MOLINAJ>
Sent: Monday, July 4, 2016 4:57.24 PM

" N Recipient:  RICHARD SCHAPIRO NN | Miario Molina M D
e l I l O re I n a O u Mano@MolinaHealthCare Com>
|

Ca Ronna Romney
. I Subject: RE: Divestitures
It) W e SI I O u Cl I I O t St retCI l Thank you for your thorough and thoughtful cmail. | agree with you on all points. In this 1 would put more welght on

more | think about it we should not seresch 1f we can get a chear bargan. |
it our ability to muingxin the STAR ratings and the additional income that comes with those

sclves, but only pursue

the “con”cermns. The
am most conoerned

ourse Ive S b u t on I W W 1 e gt Ak thr ol el il 1l Y ks 4 iy i o S Wl
) shaniod a bit ig®ards getting a deal done). We will adjust the dsscount rite given the higher risk this transacton catais o pet

10 the w? offer price

*
DMz somomon’s call, we will go through esch of the sssumptions that are the basis for the model
*

L]
hd

pursue IT we can g et a 1 Ve b et o By i ot il
——Onginal Mossige-——
From: RICHARD SCHAPIRO _

I ° I t Sent Saturday. July 2, 2016 834 AM

clear ba rgain. 1 am maos

~We get a vear 1o keamn the business wath them minming it
L B . hd -It's o great wan 1o enter Medicire through one of the better operators in the space

-agree with Dale that thes i unquestionably the next growth space i managed cane with 10k people a diry tuming 65 and
Madicare marsged care being rclatvely under penctrsted compared 10 Modicasd

Ce: Ronna Ronmey
Subgect: Divessitures

Pve boen thinking ubowt this 4 kot since our call wed broke dosn the pros and ¢
follows

s in my mind along with the nest steps as

Pros
~This s profitable business that nonmally woulda't be for sake were it not for the nead 10 divest.

To- John Molina: ). Mario Molina M D
Chance 1o hire their peopic afier wasching them on the job
Cons

L)
~We ek sumagement with the requsite Medacare shills and the lndful of people we lane won cul it
ratines an e T e
Process will be competitive and likely inchude Blucs baddang in regions

<oncemed nbout our interad bandwidth 1o do modeling and diligence on sach short notice

Next steps.

[ ] [ ] [ ]

biggest drrvers are gong to be MLR. GEA, membership and cbitda mangios. Since this business Ins been profitable and well
s with presunsbly good peoyider nctworks, the beg quesion for us 15 how much we want 10 discounst [he assumplions
° ” related w0 their performance once it's in our hands (if at all). 'm assuming you will be talking 10 Barclays all wockend so you
should pick Todd's brain on the reasonablencss of our assumpeions.

. the right personnel 10 mu ), If we have to make  bid for the whole thing 10 advince curselves, then so be it s Jong as we
Tarve sufficient outs through diligence and the nego on of the tesiioml services agre | (haok you bave to look 1o
Barclays for help in formulating o stemiegy here a5 I'm swie they have been talking 10 Actsa about the process
Engagement letiers: I've sent my comments in a scpamite ol | think that | was messing the MR A engagement letier

PLAINTIFFS'

- John Molina, L
Chief FinanCial Officer. CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER PX0084

MOL0008515
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The risk of the proposed divestiture
falls on seniors

“A purchaser’s interests are not necessarily identical to
those of the public, and so long as the divested assets
produce something of value to the purchaser (possibly
providing it with the ability to earn profits in some

other market or to produce weak competition in the
relevant market), it may be willing to buy them at a
fire-sale price regardless of whether they cure the
competitive concerns.”

U.S. Department of Justice, Policy Guide to Merger Remedies 1 (2011)
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The risk of the proposed divestiture
falls on seniors

* Molina got “a screaming good price,” as one Board member put it.

* Molina agreed to acquire Aetna and Humana’s members for the
“bargain price” of about $1,400 per member (including statutory
capital), a significant discount from the typical purchase price of
$3,000-$10,000 per member.

* Molina has put only $120 million at risk; the remainder of the
purchase price of S400 million is statutory capital reserves that
would remain with Molina if it exits MA markets.

Tr. 2249:24-2250:13 (M. Molina); PX0100; Tr. 2328:24-2329:6 (M. Molina); Tr. 9882:1-21 (J. Molina)

Medicare Advantage Market Definition Competitive Effects Proposed Remedy
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July 19: Fran Soistman prepared speaking
notes for the Board meeting on July 22

* For Medicare, this means expanding our county footprint to increase
our coverage of Medicare eligibles from 48% today to 60% by 2018,
Clearly, this is one area where the Humana transaction will enable

Opening Remarks (Framing the Growth Opportunity)

*  Govarnmant Servicac hac heen tha srowth angina for the antarnrice over the

Our Individual & Public Exchange business has significant potential under the
right conditions. Current projections indicate that the marketplace will grow
from $68B to $99B in revenue by 2020 (10% CAGR).

.
the next few years, increasing from 52828 to $425B by 2020 (11% CAGR). This‘ *
unprecedented growth will be driven by ACA expansion and contmm!o'

f | high- M hich A
DibaseDeieditoraland hhitibisdica d progwm% RhichldiveRtre (And the reputation we have earned in our
of state budgets. .s* .

«s® existing state relationships can be instrumental in paving the way for
new opportunities.

game to increase our investment in business development
sources in new states and achieve excellence in RFP responses.

+  Qur Individual & Public Exchange business has significant potential under the
right conditions. Current projections indicate that the marketplace will grow
from $68B to $99B in revenue by 2020 (10% CAGR). This growth is highly
dependent on the evolving regulatory and political environments, marketplace
stability and payers’ abilities to achieve cost efficiency and profitability. In the
short term, advocacy efforts will be our best eption. Longer term, the industry
will require legislative intervention to achieve stability.

= For Individual, we will pursue a disciplined market participation
strategy, targeting deliberate growth in on-exchange silver subsidized
membership — our most proﬁtabl‘emograph‘\c_
an®
. Ahgnment qlﬂ'ﬂéﬂferpnse priority geographies will enable us to
‘aal'ne‘\re scale with providers, thereby improving engagement,

. ; . .-“' outcomes, and cost positioning.
+ Not only do we expect continued growth in our Government businesses, but

also continued innovation. We have made great advancements over the years i Lutt »®
by:

3. We will effectively manage our high-acuity and high-risk populations. In

For Individual, we will pursue a disciplined market participation
strategy, targeting deliberate growth in on-exchange silver subsidized
membership — our most profitable demographic.

.

CONFIDENTIAL - SUBJECT AET-LIT001-0000143749
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July 19: Mark Bertolini testified that Aetna
was still discussing expansion

02:56AM
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1437
Q. So people who are subsidized are to a substantial degree
insulated from rate increases. Right?
A. Not totally.
Q. But they're to a substantial degree insulated from rate
increases?
A. 15 percent of a large number is still a lot of money to
some people.
Q. Ithink you told us that from the beginning you've had some
voices on your board saying I don't want to really participate
in these exchanges. Right?
A. Questions about why we are participating, yeah. They don't
get a choice as to whether or not we participate. They get a
choice of whether or not I get to make that decision.
Q. Sofar, you've always made the decision to continue
participation. Right?
A. That's my role, yes.
Q. Inyour July 5 letter, which is PX 117 for reference, you
were still holding open the possibility that you would enter
more exchange markets. Isn't that night?
A. Well, we were hoping that we could, yes. .
Q. And in your July —- the deposition where we met in July .
19th, you were still discussing the possibility that you could ’.
enter even more exchange markets. Right?
A. That was a potential longer term, yes.

Q. When you spoke this morning abeout the topic of regulatory

Tr. 1437:21-24

Public Exchanges Evasion of Scrutiny Competitive Effects

“Q. And in your July — the
deposition where we
met in July 19th, you
were still discussing the
possibility that you

. could enter even more

*

.~ exchange markets.

<" Right?

That was a potential
longer term, yes.
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July 22: Soistman says that “all bets are oft”

RE: qbr sga

From:
“Stelben, John J* <" I h strative group (fydibohf23spdit IpH 27612">
To:

“Soistman, Fran" <solstmanf@aetna.com=>
Date:
Fri, 22 Jul 2016 20:30:12 +0000

got it, agree

Soistman: “By the s

Sent: Friday, July 22, 2016 4:25 PM
To: Stelben, John 1
Subject: Re: gbr sga

W a y a | I b e t S a r e O ff By the way, all bets are off on Florida and every other state given the DOJ rejected our transaction. We will need to

renegotiate the Form A's should we win our case in Comt .
- e
we®

-
Fran Soistman guns?® -

on Florida and every e

ank i Astna.com
860,373,4158 Hartford

other state given the e

Sent from my iPad

On Jul 22, 2016, at 3:51 PM, Stelben, John | <Stelbenié AETHA com> wrote:

DOJ rejected our

to go away. |talkad to P

and play in.. NC for example, Texas needs

[ ] ” | think a let of this work is really probably done given the pdr, ytd current year run rate, and pricing. We save no

$GA this year except for 2017 marketing cost al naybe other management casts. We will need to continus to do

t ra n S a Ct I O n ° 3rs though next July with thi e intensity nad then iower intensity through 2018 for what is left in 2027, We will
need to run whatever we keep albeit at a lower overall absolute costs. Depending on markat we have to keep 2

systems running. We have to pay renewal commission on broks dumyp variable pmpm on service, hps,
exchange fees, rx admin fees, etc. § think we i

You may want to invite Cowhey and Theresa as they still as CB.

Fran, | understand the importance. We need to do wh ve to but, Peter and Bruce are overworked,
family is leaving on vacation this weekend without him | believe and he is out part of next week. | just want to I)r-
organized and not have certain people grind and cycle and recreate the wheel alf weekend,

You can sense my frustration as the past few weeks have been more grueling than usual,

PLAINTIFFS
EXHIBIT

L5 Rt o, 151404

PX0121

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AET-LITO02-0000707106
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July 23: Kelmar says “we have no choice”

Re: Exchanges

From:
“Lynch, Karen & (Rohan)" <lynchks@aetna.com>
Toc

“Kelmar, Steven B" <kelmarsf@astna com>
Draales: [} I(
Sat, 23 Jul 2016 16:32:13 +0000 e m a r L} O S O

Agree, Want to make sure we stay connested w Tom and Shawn relative 1o DOJ and Ninancials as we go thiu the details, We always

(] [] o
have Jim at these discussions so we weigh the state politics w CMS issues. T like to make sure we lave varying perspectives so we get
to the best answer. Wanted fo be mclnsive and you bring pood perspectives. | know schedules are ey and | know MTB wans a
recommendation in shor order. We also are up against some filing deadlines so | want to push us thru the decision making process

quickly and make sure we are all on sume page and fcts os we gel ready for eamings eall. Will make sure we touch base w you.
Thanks much
Karen

decision except

> On Jul 23, 2016, at 12:14 PM, Kelmar, Steven B <KelmarS s acina. com= wrofe:

= Most of this is o business decision except where DOJ hus been explicit nbout the exchange morkets. There we hove no choice,
Thx Steve
> D
n Jul 23, 2016, at 16041 AM, Lynch, Karen S (Rohan) \‘.L_Q'ﬂl’@ﬁl‘h;kml amlan aEnm
= L L L LY T T

== Ok. Thank you, Will let you know when they arc 30 if you want o join us you're mere than weleoms to. As we get towards the oL YT
it may make sense to have weigh in. Have a great weekend

been explicit about

On Jul 23, 2016, ai .56 AM. Kelngr, Swven B ~KelmarSizeins come- wiole:

=== | have talked in Fran this moming he has my input. Thy Sieve

E

=i Om Jul 23, 2016, at 9:53 AM. Lynch. Karen S (Rohan) <LynchiS i aetia com™ wrote: t h h
e e exchange

o Given the time sensitivities with exchanges_ T am going to schedule a call daily this week so that we manage this thoughtfully
and with everyone's input.  There are tight deadlines and I want 1o be sure we consider all issues before we make final calls. Fran and
his team are working diligently to pull together data which we can discuss as we move forward.

markets. There we
have no choice.”

PLAINTIFFS'
EXHIBIT

U5, betaa etal. Ch e T 1

PX0125

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AET-LIT011-0001789482

PX0125, at 1 (July 23, 2016)
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July 24: Mayhew says “I was told to be careful
about putting any of that in writing”

Q. Now, Mr. Mayhew, you
were told to have the
attorney-client privilege
cc’d in order to shield the
e-mail discussion about
the 17 complaint = ..
counties from being
produced in the
Department of Justice
litigation. Is that right?

A. Right.

Public Exchanges Evasion of Scrutiny Competitive Effects
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1508
right?
A. 1did not say that in this e-mail. That's right.
Q. MNow, Mr. Mayhew, you were told to have the attorney-client
privilege cc'd in order to shield the e-mail discussion about
the 17 complaint counties from being produced in the Department
of Justice litigation. Is that right?
A. Right.
Q. And by copying an attorney on your e-mail, those documents
could be shielded from production to the Department of Justice.
Right?
A. Idon't know.
Q. Mr. Mayhew, I'm now showing you on your screen a different
plaintiffs' exhibit. This one is Plaintiffs' Exhibit 128, which
has been admitted into evidence. PX 0128 is a two-page e-mail
chain among you, Todd Lazar and Paul Wingle. The first e-mail
in the chain on page 2 of the e-mail is dated July 22, but the
other e-mails are dated the same date, July 24, as the prior
exhibit, with the same subject line, "Updated grid and draft
exec summary." And Mr. Lazar is an individual on your team in
charge of relationships with the local markets. Is that right?
A. That is right.
Q. And Mr. Wingle, he runs product compliance. Correct?
A. Correct.
Q. Mr. Mayhew, at the bottom of the first page, you write, "We

had several calls yesterday on this with Fran, Kelmar, Karen,

Tr. 1508:3-7; PX0127.
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Soistman wrote a recommendation on behalf
of the team, and Bertolini accepted it

Q. [To Bertolini] And you
received a
recommendation, | believe
you even described it as an
array, from staff. .

A. |did.

* * * K

Q. But the counties that they
recommended were the
counties that ultimately
your decision was to
withdraw?

A. Right.

1450
1 THE WITNESS: Not to any counties. I stuck strictly
1449 equires an
1 Exhibit 1 and Defense Exhibit 21 at the end of what Mr. Conrath
2  asked you?
3 A VYes
4 Q. I1fyoulook at PX - I'm sorry - I'll call it Plaintiffs’ mmended
112ad 5 Exhibit 1. The bottom of that document there, about eight or withdraw?
6 nine bullet points that talk about slides 37 through slide 114.
7 A Yes.
8 Q. s5owhateverthisis referring to had at least at some point
9 114 slides or more?
i 10 A, ves. ini. We
11 @. could you just look to the back of Defendants’ Exhibit 217
12  How many slides are in that deck?
13 A Thirty-five.
14 Q. Thankyou, sir. iriam Vishio
‘qun:\m 15 THE COURT: Mr. Bertolini, I have essentially one
“o‘ 16  question but it may take two or three guestions to get to it. I
‘\J 7 just want to return to the decision to withdraw from, I think en
1’& it's 536 counties in 2017 on the exchanges.
19’\‘ THE WITNESS: Yes. I kept track by states, but I MENT, SWORN
11eam 20 Jﬁdgrs’and we're clearing 536 counties.
21 ‘. THE COURT: And you received a recommendation, I
22  believe you even described it as an array, from staff.
23 THE WITNESS: I did.
24 THE COURT: Did you make any changes to the states and
11eam 25  spedifically the counties that were recommended for withdrawal?

Public Exchanges Evasion of Scrutiny Competitive Effects

Tr. 1449:21-1450:8 82




Materials for Rebuttal & Appendix

PUBLIC EXCHANGES
Competitive Effects




Economic evidence confirms both market
definition and the importance of competition

Academic
Literature

HHS and Dafny & Gruber
studies show that prices
rise when exchange
markets become more
concentrated

HHS, Tebaldi, and Dafny et
al. show customer
substitution at levels that
would allow a
hypothetical monopolist
to increase price

Hypothetical

Monopolist Test

On exchange plans pass
the single product test

A 10 percent SSNIP would
be profitable for at least
one plan in all Complaint
counties for a wide range
of margins and measures
of customer substitution

Regression
Analysis

A regression of price
measures on HHI finds
that an increase in
concentration leads to
higher premiums

Average second lowest
silver premiums in

Complaint counties would

increase by 2.1 percent

PX0551, at 9191 168-77, 277-81, 317-22, Ex. 32, 34 & 35 (Expert Report of Aviv Nevo, Ph.D.)

Public Exchanges Evasion of Scrutiny Competitive Effects
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Defendants’ predictions of Humana’s
2017 market share do not retlect reality

* Mr. Orszag predicted that Humana would have
less than 1% market share in 2017 in the
Complaint counties.

e Butin 6 of the 17 counties, Humana will be one
of only two insurers selling plans on-exchange.

* Basic economic theory teaches that firms
compete where they expect to be profitable in
the future.

PX0711; Tr. 1676:4-16 (Nevo)

Public Exchanges Evasion of Scrutiny Competitive Effects
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Aetna and Humana are significant
competitors for individual insurance

Western Missouri - competitors

o Blue Cross Blue Shield of Kansas City — (our biggest competitor in Kansas City)

Confidential disclaimer or title of presentation here, to edit go to View > Slide Master

CONFIDENTIAL—SUBJECT TO PROTECTIVE ORDER

Public Exchanges Evasion of Scrutiny Competitive Effects ). PX0351, at 159 (Aug. 28, 2015)
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Aetna and Humana are significant
competitors for individual insurance

We are concerned that we have dropped to #2 behind Humana

87

Public Exchanges Evasion of Scrutiny Competitive Effects ). PX0263 (June 12, 2015)
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EFFICIENCIES




Defendants calculated pharmacy efficiencies
using just a single quarter of data

* Ms. Hammer testified that any pharmacy efficiencies based on rebates would require a
longitudinal study.

e Aetna’s original consultant, Deloitte, agreed that a longitudinal study was needed, so
Aetna chose a different consulting firm.

<* Aetna and Humana's expected future rebate rates for-
Bl (stand-alone basis.)

PSG Rebate Data From Each Company
2015 Rebate % 2016 Rebate % 2017 Rebate %
“ Projected Exit Contracted Projected Exit
40% 40% 40% 40% 40%
- 28% 55% 66% 55% 69%
Rebate
Differential 12% (15%) (26%) (15%) (29%)

Source: PXD183, AET-PSGLIT-0000000085, AET-PSGLIT-0000000002
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U.S. & Plaintiff States

V.
Aetna Inc. & Humana Inc.
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