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Market definition is about  
reasonable interchangeability  

“The outer boundaries of a product 
market are determined by the 
reasonable  interchangeability  of 
use or the cross-elasticity of 
demand  between the product itself 
and substitutes for it/”  

Brown Shoe Co. v. United States,  
370 U.S. 294,  325 (1962)   

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
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Medicare Advantage has distinct 
characteristics and uses 

Medicare Age-Ins 

Decision Tree - Brand, Network and Costs are Key Considerations. 
As consumers start to investigate they learn some plans have networks and that premiums and costs vary -
the choice of an Advantage plan vs. a Med Supp plan is made on network and cost factors. 

What brands will I consider? 

Am I willing to accept network 
restrictions? 

YES- Advantage Plan 
How restrictive a plan? 

Are my current doctors on plan? Which hospitals? Well-known 
specialists? Do I have to get referrals? 

How much will the premium cost? 
Are my drugs covered? At what cost? 
Co-pays, deductibles and other costs? 

Are extra benefits Included? 

PPO 
More flexibility 

Higher cost 

HMO 
More restrictions

Lower cost 

NO - Medicare Supplement: 
How much will the premium cost? 

Out of pocket costs vs. none? 
Are extra benefits included? 

Plan Type 
Plan F, Plan N, etc. Choose PDP Plan 

H umono Source: Humana Age In Longitudinal Study 2012, other qualitative research 
10 

DX0490-045 

DX0490, at 45 (June 26, 2015) 

Market Definition Remedy 
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Medicare Advantage plans have 
lower premiums  

$284

$142
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Original Medicare + MediGap + PDP Medicare Advantage

Estimated Average Monthly Premiums

Includes Part
B Premium

Medicare Advantage Market Definition Competitive Effects Proposed Remedy PX0554, at  Ex. 4   
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Aetna couldn’t attract MedSupp 
customers to MA when it tried 

6 
Tr. 2094-95 

Q.   [J]ust focusing on this plan 
that you designed to 
compete for Med Supp 
members, your view is 
that the plan has not been 
successful. Correct? 

A.   Not as successful as I 
thought it might be. 

Q.   The plan has low 
membership? 

A.   That's correct. 

- Cynthia Follmer, 
Deep South General Manager  
at Aetna 
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Economic evidence shows that Medicare 
Advantage is a relevant product market 
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   Medicare Advantage    Market Definition  Competitive Effects    Proposed Remedy 

Academic 
Literature 

Low pass-through 
rates imply market 

power 

Demand estimates 
show preference 

for MA 

Empirical  
Analysis  

of Demand 
All estimates agree 
that many seniors 

have a distinct 
preference for MA 

Analyzes real-
world choices 
made by both  

new and existing 
consumers 

Hypothetical 
Monopolist 

Tests 
Test #1: Critical loss 

using Nevo and 
Orszag nesting 

parameters 

Test #2: Critical loss 
using nesting 

parameter from 
literature 

Test #3: Merger 
simulation using both 

Nevo and Orszag 
demand estimates 



 
 

 

  

  

Market Definition Competitive Effects Proposed Remedy Medicare Advantage 

Both economists use a model that 
accounts for “age-ins”
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Tr. 1604:9-15 Tr. 3141:12-15 

Prof. Nevo Mr. Orszag 



 

 
 

MA overwhelmingly passes the hypothetical  
monopolist test regardless of the margin level  

Hypothetical Monopolist Tests Using Mr. Orszag’s Nesting Parameters 

MA passes
even with 
very low 
implied  
margins  

 

Implied 
Economic  

Margin  

Enrollment in Counties 
that Pass  the Single-

Product Test  

Enrollment in Counties 
that Pass  the Multi-

Product Test  

99%  99% 

   

   

   

   
   
   
   

99% 99% 

99% 99% 

99% 99% 

99% 99% 
99% 99% 
99% 99% 
99% 99% 

 

PX0552, at  Ex. 2, 3 & 12 (Supplemental and  Rebuttal Report  of  Aviv  Nevo, Ph.D.)  
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After Humana-Arcadian, prices went up despite the 
presence of Original Medicare, potential entry, CMS 

regulation, any efficiencies, “age-ins,” and divestitures 

10 PX0551, at Ex. 23 (Expert 
Report of Aviv Nevo, Ph.D.) 
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Mr. Orszag’s Error #1: 
No standard application of the 
hypothetical monopolist test 

Instead of looking at demand substitution as the Guidelines instruct, Mr. Orszag
conducted supply-side regressions. 
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“Market definition focuses solely 
on demand substitution factors, 
i.e., on customers’ ability and 
willingness to substitute away 
from one product to another in 
response to a price increase or a 
corresponding non-price change 
such as a reduction in product 
quality or service.” 

Horizontal Merger  
Guidelines § 4 
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Mr. Orszag’s Error #2: 
His regressions miss important competition  

12 

• Mr. Orszag uses plan 
fixed effects in his 
price-regression 
model, ignoring the 
reality that Medicare 
Advantage insurers 
compete in part by 
introducing new plans 
into counties.  

• For example, Aetna 
has aggressively 
competed in recent 
years by introducing a 
$0 premium PPO plan. 

 

PX0497, at 4 
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Humana competed in San Antonio  
by offering a new plan  

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 

Q.  No	 w,  did Humana 
introduce a new  PPO in 
the 2017 AEP?  

A.  Y	 es,  they did.  

*  * *   
Q.  So 	 [Humana] had  their  

lead [plan] last year at $20,  
Aetna is at [$]19 and then  
Humana is with the new 
lead this year at [$]16.90?  

A.  Correct.  

- Raul Gonzalez,  
President of  Texas   
Medicare Solutions   

Tr. 1038:1-1040:2  
13 



 

 
 

Mr. Orszag’s Error #3:  
Mistaken reliance on Example 6  

   
 

    

 

 

Prof. Nevo’s 
product market 
definition 

Medicare Advantage Plans 
Original Medicare combined with various 

MedSupp and Part D Plan Options 

14 
Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
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                 Medicare Advantage Market Definition Competitive Effects Proposed Remedy 

Mr. Orszag’s Error #3: 
Mistaken reliance on Example 6 

Medicare Advantage Plans 
Original Medicare combined with various 

MedSupp and Part D Plan Options 

What Mr. Orszag 
suggests 



 

 
 

 

                 

MEDICARE ADVANTAGE  

Competitive Effects  

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
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The merger is presumptively unlawful  
in all 364 counties  

presumptively 
unlawful 
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Post-Merger HHI 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
PX0551, at Ex. 16 (Expert 
Report of Aviv Nevo, Ph.D.) 
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Aetna and Humana compete to win  
each other’s customers  

PX0393, at  1 (Sept. 4, 2015)  

“[W\e had a one-time 
bonanza this year 
because UHC and 
Humana (the largest MA 
plans in the State) came 
off $0 for their PPO’s/” 

- Cynthia Follmer, 
Deep South General Manager at Aetna 

Medicare Advantage Market Definition Competitive Effects      Proposed Remedy 
18 



   
  

 

 
  

   
 

  

   

   

   

   

   

   

   

   

    
 

 
 

 
 

                 

Lost competition will cause prices  
for seniors to rise  

Simulated Changes in Rebate-Adjusted Premiums 
Using Mr. Orszag’s Nesting Parameters 

Observed 
Pre-Merger 

Simulated 
Post-Merger 

Difference - The 
Expected Effect of 

the Merger 
Even using Mr/ Orszag’s 
nesting parameters, 
Prof. Nevo found that 
the merged company 
will have an incentive 
to increase prices, 
causing hundreds of 
millions of dollars of 
annual harm to 
consumers. 

19 
PX0552, at  Ex. 12  Medicare Advantage Market Definition Competitive Effects Proposed Remedy 



 

Mr. Orszag’s Entry Error #1: 
	
Ignoring unfavorable data   

Survivors 1 year after entry  

 

  
 

93.5% 90.0% 
80.9% 

 

 

         

    

2012 Entry Cohort 2013 Entry Cohort 2014 Entry Cohort 

Top 5 Non-Top 5 

79.8% 
71.9% 

42.3% 

Survivors 2 years after entry   

 89.7% 

 

 

 

  

86.8% 

68.1% 67.2% 65.9% 

28.5% 

         

    

2012 Entry Cohort 2013 Entry Cohort 2014 Entry Cohort 

Top 5 Non-Top 5 

                 

Mr. Orszag conveniently ignores entrants from 2012  
(except when he is counting entrants) because the 2012  
cohort has a relatively low rate of survival.  

20 
PX0552, at  Ex. 18  Medicare Advantage Market Definition Competitive Effects Proposed Remedy 



 

Mr. Orszag’s Entry Error #2: 
	
Counting  Aetna and Humana   

• Of the 398 entrants identified 
by Mr. Orszag, 191 of them 
(nearly 50%) are Aetna or 
Humana. 

• Neither Aetna nor Humana 
will be available to enter in 
response to the 
anticompetitive effects of 
their own merger. 

• By including Aetna and 
Humana, Mr. Orszag inflates 
his results. 
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Expansion Counties, 2011-2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

AETN A 

EL L CARE 

C I G N A 

AN THEM 

ATEW AY 

HUM AN A 

UHC 

HCSC 

264 

192  

172  

170  

124  

122  

105 

640 

21 
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CMS sets the “contours” and  
“framework” for competition
	

Q.   	 Does CMS regulation replace 
competition between Medicare 
Advantage plans?  

A.   No	 . I think we think of our work as 
creating the framework that 
competition will happen within. 

- Sean Cavanaugh, 
Director of the Center for Medicare at CMS 

 

But the way to think about [CMS 
regulation] is it’s setting the 
boundaries or the contours that the 
firms then would compete in.” 

- Jonathan Orszag, 
Defendants’ economic expert 

Tr. 1137:4-7 

22 Tr. 3038:2-12 
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MEDICARE ADVANTAGE  

Proposed Remedy  

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
23 



Market Definition Proposed Remedy 

The proposed divestiture may 
never occur 

Q. And it 's also contingent upon Molina getting t he novations 

that you talked about earlier. Right? 

A. Yes. 

Q. And on Molina getting the sta.r scores t ransferred. 

Correct? 

A. Yes. 

Q. So it's not a done deal. Right? 

A. No, it's not a done deal. 

Dr. Mario Molina, 
CEO of Molina Healthcare 

Tr. 2382:15-22 
24 



 

 
 

                 

Molina has failed at individual  
Medicare Advantage in the past  

Number of  Counties in which Molina Offered Individual Medicare Advantage Plans   
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PX0559, at   ¶  31  and  Ex. 1 (Expert  Report  of  Dr. Lawton  R.  Burns)  
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The Defendants’ expert agrees that Molina  
is “not a significantly competitive  
market player” in Utah today.
	

19 years of  
Medicaid  

experience  

8 years of  
D-SNP  

experience  

Fewer than  
400  

members  

Less than    
1%   

market share   
26 

Tr. 3348:22-23  (Orszag); Tr. 2376:22-24, 2377:1-2, 2381:23-24  (Dr. Mario  Molina); 2482:6-21  (Lisa Rubino)  
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Molina’s management recognizes its  
limitations in Medicare Advantage  

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
27 

Our  name recognition is  largely  tied  to a lower-income  population  and product, so it will take  a 
good deal of time and money  in  order  to build the  same  name recognition for  the  more  affluent 
population. Plus we believe that AET/HUM may  target these members, not sure if we will have 
the  same  relationship with all of the  brokers  and providers.  

- John  Molina,  Chief Financial  Officer  

- Dr. Mario Molina,  Chief Executive Officer   

Aetna and  Humana have had many years to build up  name recognition, provider and broker 
relationships, as well  as  efficient processes.  While we have been  in the Managed Medicare 
market for 10 years, we do not have the same level of administrative expertise.  

- John  Molina,  Chief Financial Officer   

I’m  not  sure we are ready  to  take on  traditional  MA business.  

- David  Pollack,  President of Molina Healthcare of Florida   

PX0082;  PX0081;  
PX0086;  PX0098  



 

 
 

 

PUBLIC EXCHANGES  

Evasion of Scrutiny  

          Public Exchanges          Evasion  of  Scrutiny             Competitive Effects  
28 



 

Aetna was ready to expand   
its  exchange footprint   

June 1,   2016  

June  15:  “�y getting  this 
deal done,  I can make 
the commitment that 
we will  expand our 
exchange footprint/”  

June 15 , 2016  

July 5:  Aetna says in a  letter to DOJ 
that it will  explore “supporting even  
more public  exchange coverage over 
the next few years”  if the Humana 
merger is approved.  

July  1,  2016  

June 27: Fran Soistman asks to 
“dust off the 2017 IVL 
Expansion Plan and determine 
whether there are other new 
states/markets we’d consider 
for the future/” 

July 19: 
Bertolini testifies 
about potential 
future exchange 
expansion 

July  15,  2016  

July 19:  Soistman 
prepares  speaking notes  
for !e tna’s �oard meeting  
on July 22. “For Individual,  
we will  pursue a 
disciplined market 
participation strategy/”  

July  31, 2016  

July 21: 
Antitrust 
Complaint filed 

                                  

PX0113;  PX0162, at  6;  PX0115, at  1;  PX0117, at  2;  PX0120, at  5;  Tr. 1437:21-24.  
29 
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The evidence contradicts Aetna’s story
	

July 2016  

Sun  Mon  Tue  Wed  Thurs  Fri  Sat  

10  11  12  13  14  15  16  

After receiving  financial information on July 9,  Bertolini a ssembled a team 
including  Fran Soistman, Karen  Lynch, Steven  Kelmar,  and  Jonathan Mayhew  

17  18  19  

Soistman  prepares  
Board notes  –  no 
mention  of withdrawal  

20  Lynch 
sends 

financial 
results to 
Bertolini  

21  

Complaint 
Filed  

22  

Soistman:
“all bets 
are off”  

 

23  

Kelmar: 
“we have 
no choice” 

24  Lynch:
“Does this

include the
17 places in

the DOJ
complaint”

 
 
 
 
 
 

25  

Guertin  
gets  
involved  

26  27  

Bertolini  
deposition  

28  29  30  

30 
Public Exchanges Evasion of Scrutiny Competitive Effects 



 

July 24: Mayhew added the 17  
Complaint counties at Lynch’s request  

Sunday, 6:42 a.m.  
Mayhew sends  draft
withdrawal options  

Sunday, 7:35 a.m.  
Lynch asks about  
Complaint counties  

31 

 
 

 

                                  

Sunday, 11:55 p.m
Mayhew responds 
with revisions  

Public Exchanges Evasion of Scrutiny Competitive Effects PX0126, at  4;  PX0127; PX0129, at  2  



 

   

 

 

                                  

Financial results sent to Mr. Bertolini  on July  
20 projected  on-exchange profits in Florida   

DX0009, at 2 (July 20, 2016) 

Aetna 
remains 

Aetna 
withdrew 

Public Exchanges Evasion of Scrutiny Competitive Effects 
32 



 

 
 

 

 
 

 
  

  
 

 

 
 

                                  Public Exchanges Evasion of Scrutiny Competitive Effects 

Soistman did not testify to explain the  
recommendation that he authored  

Defendants’ Preliminary Fact  
Witness  List (September 9):  

Defendants’ �ase-in-Chief  
Witness List (December 9):  

33 

Fran Soistman 

Defendants’ Final 
Fact Witness List 

(October 7): 
Fran Soistman 

Fran Soistman 

Defendants’ Updated 
Case-in-Chief Witness 

List (December 12): 
---



 

 
 

 

                                  

PUBLIC EXCHANGES  

Competitive Effects  

Public Exchanges Evasion of Scrutiny Competitive Effects 
34 



Exchanges Competitive Effects 

Aetna retained the ability to re-enter 
the exchanges because it wants 

"to remain in the game" 

9 And so that was par t o f the miss i on . So just 

10 throwi ng i t over our shoul der and runn i ng for the hill s 

11 wasn 1 t a l egit i mate r esponse on my part . We needed to 

12 remain i n the game . We needed t o con s i der h ow we cou l d 

13 hel p and we needed t o f i nd ways to make i t bett er . 

Mark Bertolini, 
CEO of Aetna 

Tr. 1387:9-13 
35 



 

 
 

         

EFFICIENCIES  

            Efficiencies  
36 



 
 

 

 

 
 

 
 

  
  

                      Efficiencies 

The claimed efficiencies do not  
outweigh the competitive harm  

“�ognizable efficiencies  
are merger-specific 
efficiencies that have 
been verified and do 
not arise from 
anticompetitive 
reductions in output or 
service.” 

Horizontal Merger  
Guidelines § 10  

37 



 
                      Efficiencies 

Defendants’  “concurrent review” efficiencies  
are based on the assumption that the  
merged company will deny more care   

Ms.  Christine Hammer, CPA  

38 
Tr. 3429:10-14  



   
  

 
                      

The Defendants have made no showing  
to tie their claimed efficiencies  

to the challenged markets  

The law  does not allow “anticompetitive effects in 
one market” to be offset by “pro-competitive 
consequences in another/”  

U.S.  v. Philadelphia Nat’l Bank,  
374  U.S. 321, 370  (1963)  

Mr. Gokhale  did not even attempt to quantify how 
much  of his claimed efficiencies  would remain with 
the merged company in the challenged markets, 
after all divestitures and  individual commercial 
withdrawals.  

Tr. 3435:14-24  (Christine Hammer)  

Efficiencies 
39 
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Materials for Rebuttal & Appendix  

MEDICARE ADVANTAGE  

Market Definition  

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
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Brown Shoe: Industry Recognition  

Fincher dep. 73:19-74:3 

“We have – we’ve chosen to sell 
each of those types of products 
[Medicare Advantage, Medicare 
Supplements, and Part D plans], 
because we believe, and I think 
the data would – would 
probably back us up, that there’s 
a market for each of those – 
those products/ There’s seniors 
that prefer a Medicare 
Supplement plan, and there are 
seniors that prefer a Medicare 
!d vantage plan/” 

Todd Fincher,  
President, Tidewater Management Group  

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
42 



Market Definition Remedy 

Brown Shoe: Medicare Advantage is 
separately managed and priced 

8 Q. Because of the nature of the t wo categories of products, do 

9 you agree wit h me that it makes sense to have a different 

10 actuarial speciali.zation around t he pricing for the two 

11 products? 

12 A. I think -- yeah. I think it makes sense that we have two 

13 separate departn1ents that do the work. 

James Paprocki, 
Head Individual Medicare 

Advantage actuary at Aetna 

Tr. 1995:6-1996:13 
43 



The Defendants inserted Original  
Medicare into their trial demonstratives  

 

 

DX-DEM-006 

DX-DEM-002 

44 
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Defendants’ actual business documents  
focus on other Medicare Advantage insurers  

45 

PX0039, at 55 (April 30, 2015) Medicare Advantage Market Definition Competitive Effects Proposed Remedy 



 

                 

Defendants’ actual business  documents  
focus on other Medicare Advantage insurers

Medicare Advantage Market Definition Competitive Effects Proposed Remedy PX0455, at  67  (Aug. 24, 2015)  



 
 

 

                 

Defendants’ actual business documents  
focus on other Medicare Advantage insurers  

47 

PX0154, at  3 (Mar. 26, 2015)   Medicare Advantage Market Definition Competitive Effects Proposed Remedy 



 
 

 

                 

Defendants’ actual business documents  
focus on other Medicare Advantage insurers  

PX0295, at 48  
(Apr. 28, 2015)  Medicare Advantage Market Definition Competitive Effects Proposed Remedy 

48 
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Defendants’ actual business documents  
focus on other Medicare Advantage insurers  

PX0053 (Feb. 12, 2015) 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 



 

 

                 

Defendants’ actual business documents  
focus on other Medicare Advantage insurers  

50 
PX0071 (July  23, 2015)  

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 



Few Medicare Advantage Enrollees Change Plans 

Only 2% of Medicare 
Advantage enrollees 
voluntarily switched 
t o Origina l Medicare 
in 2013-2014. 

Voluntarily 
switched 
Medicare 

Advantage 

Involuntarily 
switched, 5% 

Died, 3% 

Voluntarily 
switched to 

Origina l 
Medicare, 2% 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 

December 5, 2016 See Medicare Advantage Plan Switching: Excephon or Norm?, KFF Issue Brief, 20 September 2016 15 



 

Consumers have durable preferences  
for Medicare Advantage 

    

 

 

 

 

 

 Involuntary switching   
within MA based on   

MS Disenrollment Data  

85.0% 86.5% 87.3% 85.0% 

0% 

20% 

40% 

60% 

80% 

Switching  within MA  based  
on !e tna and Hum ana’s 

Termination Data  

Switching  within MA  
based  on CMS 

Disenrollment Data  

Switching  within 
MA based on  

Humana survey  C

100% 

See PX0552, at 33 (Supplemental and Rebuttal Report of Aviv Nevo, Ph.D.); Tr. 929:25-930:15 (Prof. Gary Ford) 

52 
Medicare Advantage Market Definition Competitive Effects Proposed Remedy 



  
 

 

 
                 

The behavior of seniors with  
“guaranteed issue rights” shows  

these durable preferences  

53 

“Seniors with guaranteed 
issue rights are like age-
ins in that they can enroll 
in Medicare Supplement 
plans without undergoing 
medical underwriting/”  
  
Nancy Cocozza,  
Head of Medicare at  Aetna  

Tr. 430:8-431:3  
Medicare Advantage Market Definition Competitive Effects Proposed Remedy 



Market Definition Proposed Remedy 

Medicare Advantage consumers with 
guaranteed issue rights overwhelmingly 

stay in Medicare Advantage 
Q Did -- you said you had about 70 clients 

with Piedmont W ellStar. Did they also come to you 

when Piedmont W ellStar left the market? 

A Yes. 

Q Did you explain to them that they could 

switch to a Medicare Supplement without 

underwriting? 

A Yes. 

Q Of your about 70 or so clients, about how 

many of them stayed with another Medicare Advantage 

plan? 

A It was over 90 percent that stayed with 

the Medicare Advantage plan. 

Robert 
Fitzgerald, 
President, 
Robert 
Fitzgerald 
Insurance 
Agency 
Tr. 1080:2-14 

54 



  
 

  

 
                   

MA insurers can change prices at the  
county level even within a single plan  

through segmentation  

55 
Medicare Advantage Market Definition Competitive Effects Proposed Remedy PX0035, at 3 



 

 
 
 
 

 
 

 

                 

Materials for Rebuttal & Appendix  

MEDICARE ADVANTAGE  

Competitive Effects  

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
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The merger is presumptively unlawful  
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Mecklenburg County, 
North Carolina 

Bexar County, Texas 

Post-Merger HHI 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
PX0551, at Ex. 16 
& Appendix I 
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The merger is presumptively unlawful  
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Mecklenburg County, NC 
(Charlotte) 

Post-Merger HHI 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
See PX0378 & PX0551, 
at Appendix I 

58 



Aetna and Humana compete in
Mecklenburg County today 

Q Okay. So Humana -- if I'm a senior and I'm living 

in Mecklenburg County and I'm interested in that zero 

premium product, then if I want to go to Humana, I'm going 

to be looking at your HMO; right? 

A That is correct. 

Q Okay. And then if I'm going to look at Aetna's 

product, I can look at their PPO product; right? 

A That is correct. 

Q Okay. And that's the same in wherever they're 

selling that PPO product in the state; correct? 

Tr. 771:16-772:8 

A Yes. 

Q All right. And you have found over the last 

several years that the Humana HMO zero premium plan is 

actually competing against the Aetna zero premium PPO plan 

in the state; isn't that true? 

A We were competing in particular areas with a zero 

HMO, which then went up to $19. And we still competed 

against the zero LPPO Aetna plan in many of those counties. 

Market Definition Remedy 

Patrick Farley, 
North Carolina sales 
director for Humana 
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The merger is presumptively unlawful  
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Bexar County, TX 
(San Antonio) 

Post-Merger HHI 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
See PX0378 & PX0551, 
at  Appendix  I  
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Aetna and Humana "are pushing each 
other to be more competitive" in 

Bexar County today 

Market Definition Proposed Remedy 

Let me ask you the other question, 

though, that wasn't asked of you. If the merger 

were to go through and Aetna and Humana combine, 

would you have any concerns about what would happen 

in competition in San Antonio? 

A I think, you know, the observations that I 

make between the two companies, between Aetna and 

Humana, is that they are pushing each other to be 

more competitive. Just my observation is that if, 

you know, if you look at Humana bringing down its 

specialist copay this year, I believe it was 

directly because or in response to Aetna's. 

So if the competition is gone, then 

who is going to push Humana to be able to lower 

their copays. 

Raul Gonzalez, 
President, Texas Medicare 
Solutions 

Tr. 1059:6-20 
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Aetna is a particularly  
aggressive competitor  

“[A\n important consideration when 
analyzing possible anticompetitive effects” 
is whether the merger “would result in the 
elimination of a particularly aggressive 
competitor in a highly concentrated 
market/” 

- FTC v. Staples, Inc., 
970 F. Supp. 1066, 1083 (D.D.C. 1997) 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
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Aetna is a particularly
 
aggressive competitor
 

Overlap between Aetna and Humana
 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy PX0551, at  110  
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Past experience shows that entry 

will not cure the competitive harm
 

Over the last five years, most Complaint 
counties  experienced no entry at all.  

Most entrants from 2012,  and  nearly half 

from 2013, are no longer offering  plans.
  

Medicare Advantage Market Definition Competitive Effects Proposed Remedy PX0551, at  Ex. 25 & 26  
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Mr. Orszag’s entry analysis
 
double-counts incumbents
 

•	 �y defining “entry” as any time an M! insurer reaches 5% M! market share 
and failing to exclude incumbents, Mr. Orszag overstates the amount of entry. 

•	 Mr/ Orszag’s approach also overstates the timeliness of entry- his analysis 
does not identify when an insurer began offering plans and does not look at 
how long it took for any given insurer to reach 5% MA market share. 

!ccording to Mr/ Orszag’s approach, this M! 
insurer “entered” twice and “exited” once 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy PX0552, at Ex. 24 
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CMS regulations do not replace 

competition or preempt the antitrust laws 
 

Individual Bid 
Margins  

• No  rule  capping individual bid  margins  
• CMS requests  margin  reductions  for a small  number  of 

plans  per  year  
• M! insurers  negotiate and  “push  back” on �MS’s requests  

Aggregate 
Margins  

• MA  insurers  can  choose the level  of aggregation  
• !etna uses  a “parent organization” level  of aggregation  
• Aetna and  Humana file  bids  with  margins  as  high  as 20%  

Total 
Beneficiary 

Cost  

• Can  increase by $32 per  member  per  month  annually  
• Annual price or  quality change of $384 ($32 per month  

for  12 months) not  prohibited  by the TBC test  

Medical Loss
Ratio  

• Measured  at  the contract level,  not  plan  level  
• !etna’s  �MS contracts  contain  dozens  of individual plans  
• Aetna has  plans  with  MLRs below  85%  

 

Tr. 2003:17-2014:19 (Paprocki); Tr. 574:7-18 (Wheatley) 
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Materials for Rebuttal & Appendix
 

MEDICARE ADVANTAGE
 

Proposed Remedy
 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
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Molina exited individual Medicare 

Advantage in 2012 because of “limited 

expertise and competitive standing”
	

68 
PX0088, at 1; PX0092, at 2 Medicare Advantage Market Definition Competitive Effects Proposed Remedy 



Market Definition Remedy 

Molina's Board recognizes its limitations 
in Medicare Advantage 

We both agree that we don't have the internal talent to run it. 

- Dick Shapiro, Molina Board member 

Third, this is a very different business from what we do, including commercial marketing, pricing, contracting, 
etc. Unless we can acquire some talent as part of the deal, I think we are woefully under-resourced to be able 
to take this on. 

- Dale Wolf, Molina Board member and former CEO of Coventry 

I wonder how people will feel going from Aetna to a relatively unknown Molina in the 
medicare space. Wouldn't they be drawn to more recognized national brands? 

- Dick Shapiro, Molina Board member 

PX0086; PX0083; PX0499 
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Market Definition Remedy 

Aetna plans to continue its rapid 
expansion; Molina may reduce its footprint 

- Aetna Board of Directors 
Presentation, July 2015 

Q. And here  you're conveying that Molina may 

reduce the county footprint of the divestiture assets if 

low membership? 

A. It ' s always a possibility . That ' s the 

on the paper there, yes . 

Q . And that ' s an accurate statement? 

A. Yeah, it could . 

Q . Molina may reduce the footprint if 

there ' s low membership? 

A. Sure . 

- Lisa Rubino, 
Senior Vice President for 
Medicare at Molina 

PX0075, at 7; Tr. 
2493:17-2494:1 
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Before trial, Lisa Rubino raised the 

same concerns as Prof. Burns 


- Lisa Rubino, Senior Vice President for Medicare at Molina 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 
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PX0102 (July  14, 2016)   



 

 

   

  

                 

Molina is unlikely to replicate 

Aetna and Humana’s network
	

72 

Lisa Rubino Bruce Broussard 

Tr. 1888:3-5 Tr. 2399:10-15 

Medicare Advantage Market Definition Competitive Effects Proposed Remedy 



 

 
                 

Molina is unlikely to maintain 

Aetna and Humana’s STAR scores
	

“The more I think about 
it, we should not stretch 
ourselves, but only 
pursue if we can get a 
clear bargain. I am most 
concerned about our 
ability to maintain the 
STAR  ratings and the 
additional income that 
comes with those/”  

- John  Molina,  
Chief Financial Officer  
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The risk of the proposed divestiture 

falls on seniors
 

“! purchaser’s interests are not necessarily  identical to 
those of the public, and so long as the divested assets 
produce something of value to the purchaser (possibly  
providing it with the ability  to earn profits in some  
other market or to produce weak competition  in  the 
relevant market), it may be willing to buy them at a 
fire-sale price regardless of whether the y cure the 
competitive concerns/”  

U.S. Department of Justice, Policy Guide  to Merger Remedies 1 (2011)
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The risk of the proposed divestiture 

falls on seniors
 

•	 Molina got “a screaming good price,” as one �oard member put it/ 

•	 Molina agreed to acquire !etna and Humana’s members for the 
“bargain price” of about $1,400 per member (including statutory 

capital), a significant discount from the typical purchase price of 
$3,000-$10,000 per member. 

•	 Molina has put only $120 million at risk; the remainder of the 
purchase price of $400 million is statutory capital reserves that 
would remain with Molina if it exits MA markets. 

Tr. 2249:24-2250:13 (M. Molina); PX0100; Tr. 2328:24-2329:6 (M. Molina); Tr. 9882:1-21 (J. Molina) 
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Materials for Rebuttal & Appendix
 

PUBLIC EXCHANGES
 

Evasion of Scrutiny
 

Public Exchanges Evasion of Scrutiny Competitive Effects 
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                                     PX0120, at 2, 5 (July 19, 2016) 

July 19: Fran Soistman prepared speaking 

notes for the Board meeting on July 22
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July 19: Mark Bertolini testified that Aetna 

was still discussing expansion
 

Tr. 1437:21-24  

“Q/ !nd in your July – the 
deposition where we 
met in July 19th, you 
were still discussing the 
possibility that you 
could enter even more 
exchange markets. 
Right? 

That was a potential 
longer term, yes. 

Public Exchanges Evasion of Scrutiny Competitive Effects 
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July 22: Soistman says that  “all bets are off”
 	

79 

Soistman: “�y the 
way, all bets are off 
on Florida and every 
other state given the 
DOJ rejected our  
transaction/”  
 

PX0121, at 1 (July 22, 2016) Public Exchanges Evasion of Scrutiny Competitive Effects 



 

   

 

   

                                  

July 23: Kelmar says “we have no choice”
	

PX0125, at 1 (July 23, 2016) 

Kelmar: “Most of 
this is a business 
decision except 
where DOJ has 
been explicit about 
the exchange 
markets. There we 
have no choice/” 

Public Exchanges Evasion of Scrutiny Competitive Effects 
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July 24: Mayhew says “I was told to be careful 

about putting any of that in writing”
	

Q. Now, Mr. Mayhew, you 
were told to have the 
attorney-client privilege 
cc’d in order to shield the 
e-mail discussion about 
the 17 complaint 
counties from being 
produced in the 
Department of Justice 
litigation. Is that right? 

A.  Right.  

Public Exchanges Evasion of Scrutiny Competitive Effects 

Tr. 1508:3-7;  PX0127.  
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Soistman wrote a recommendation on behalf 

of the team, and Bertolini accepted it
 

Q. [To  Bertolini] And you 
received a 
recommendation, I believe 
you even described it as  an 
array, from staff.  

A.  I  did.  

82 

Q. But the counties that they 
recommended were the 
counties that ultimately 
your decision was  to  
withdraw?  

A.  Right.  

* * * 

Tr. 1449:21-1450:8  
Public Exchanges Evasion of Scrutiny Competitive Effects 



 

 
 
 
 

 
 

 

                                  

Materials for Rebuttal & Appendix
 

PUBLIC EXCHANGES
 

Competitive Effects
 

Public Exchanges Evasion of Scrutiny Competitive Effects 
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Economic evidence confirms both market 

definition and the importance of competition
 

84 

Academic 
Literature  

HHS and Dafny  & Gruber  
studies show that  prices 

rise when exchange  
markets become  more 

concentrated  

HHS, Tebaldi, and Dafny  et  
al.  show customer  

substitution at  levels that  
would allow a 

hypothetical  monopolist  
to increase price  

Public Exchanges Evasion of Scrutiny Competitive Effects 

Hypothetical 
Monopolist Test  

On -exchange plans pass 
the single -product test  

A 10  percent  SSNIP would 
be profitable for  at least  
one plan in all  Complaint  
counties for  a wide range 
of margins and measures  
of customer  substitution  

Regression 
Analysis  

A regression of price  
measures on HHI finds 

that an increase  in  
concentration leads to  

higher  premiums  

Average second -lowest  
silver  premiums in 

Complaint  counties would 
increase by 2.1  percent  

PX0551, at  ¶¶  168-77, 277-81, 317-22, Ex. 32, 34  & 35 (Expert  Report  of  Aviv  Nevo, Ph.D.)  



 
     

 

    
 

 
 

 
 

                                  

   

Defendants’ predictions of Humana’s 

2017 market share do not reflect reality
 

•	 Mr. Orszag predicted that Humana would have 
less than 1% market share in 2017 in the 
Complaint counties. 

• But in 6 of the 17 counties, Humana will be one 

of only two insurers selling plans on-exchange.
 
•	 Basic economic theory teaches that firms 

compete where they expect to be profitable in 
the future. 

PX0711; Tr. 1676:4-16 (Nevo) 

Public Exchanges Evasion of Scrutiny Competitive Effects 
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Aetna and Humana are significant 

competitors for individual insurance
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Aetna and Humana are significant 

competitors for individual insurance
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EFFICIENCIES
 

Efficiencies 
88 



 
 

 
                      

Defendants calculated pharmacy efficiencies 

using just a single quarter of data
 

•	 Ms. Hammer testified that any pharmacy efficiencies  based on rebates would require a 
longitudinal study.  

•	 !etna’s original consultant,  Deloitte, agreed that a longitudinal study was needed,  so 
Aetna chose a different consulting  firm.  

89 
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