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EnergySolutions Has Been Attacking WCS Since 1999

1999 2011 2014

“tortuous interference “initiated a discussion “ES threatens
with SCS in Tx of how to split the brokers and

legislative session” B/C market” processors”
PTX085 at WCS-2R-0000064415 PTX085 at WCS-2R-0000064417 PTX085 at WCS-2R-0000064415

2009 2013 2015
“take a tour of Texas “ES hires lobbyist in “ES threatens APS . . .
to oppose WCS and TX to interfere with if they ship B/C
our LLW license” legislation” waste to WCS”
PTX085 at WCS-2R-0000064415 PTX085 at WCS-2R-0000064415 PTX085 at WCS-2R-0000064415

2013 2015
“Basic ES premise was “ES is attacking on

to split the market” every front”
PTX085 at WCS-2R-0000064418 PTX082 at WCS-2R-0000013411

See also Trial Tr. (Baltzer) 1188:23-1194:13, 4/28/2017 REDACTED



EnergySolutions Has Been Attacking WCS Since 1999

Q. And the items in your e-mail describe a range of

instances in which EnergySolutions tried to sabotage

4 WCS’s business, don’t they?
Rod
Baltzer

wes A. So this document was actually prepared. There was

litigation, settlement discussions going on, and this
document was prepared with that in mind, and listed
out what we deemed to be bad behavior, | guess, on
the part of EnergySolutions.

* ok %k

Q. So stepping back, this e-mail shows that EnergySolutions

has been trying to undermine WCS’s business since
19997

A. That was the purpose of putting this together, settlement
purposes for this litigation.

Source: Trial Tr. (Baltzer) 1190:2-9, 1194:9-13, 4/28/2017 REDACTED



It You Can’t Beat Them, Buy Them

Mar. 2014 Dec. 2014 Aug. 2015
“these guys are scary “20 years of history of “they have no interest

- just give them butting heads with ES” in selling to us”
the $275”

PTX101 at ESI-0005126 PTX062 at ESI-0000412 PTX435 at ESIH0004502

Sep. 2014 Jan. 2015 Oct. 2015
“we need to do something “It appears WCS [deal] is “we reached a deal with
to push them to engage officially dead . . . at least Valhi to buy Wcs today
with us” for the time being” for $270mm cash”
PTX438 at ESI-0005239 PTX434 at ESI-0004500 PTX330 at ESI-0005398

Nov. 2015

Purchase Agreement
$367 Million

PTOEx. 1914

See also PTX422 at ESI-0250671 REDACTED




Competition Is Messy

Q. Earlier this week we heard testimony that EnergySolutions
approached WCS a number of times about a potential
acquisition with the first coming in 2014. What is your

Dr. John assessment of EnergySolutions’ motivations behind these

Mayo approaches?
U.S. Expert

A. |just identified a variety of ways in which this rivalry broke
out. The fact of the matter is, competition is both messy and
really hard. It's hard for the participants that are engaged in
competition. Firms that are in competition don't really like
the idea of being in competition. It is good for consumers,
but it is hard for firms. . .

And what you see on this slide is a manifestation that
EnergySolutions looked pretty quickly at an alternative that
wasn’t so hard. It wasn’t so messy.

Source: Trial Tr. (Mayo) 575:17-576:5, 4/26/2017 REDACTED



Section 7 of the Clayton Act prohibits a merger
“where 1n any line of commerce or 1n any activity
affecting commerce in any section of the
country, the effect of such acquisition may be
substantially to lessen competition, or to tend to
create a monopoly.”

15 US.C. § 18

REDACTED



The Relevant Geographic Market Is Not Contested




“Congress used the words ‘may be substantially to
lessen competition’ to indicate that its concern
was with probabilities, not certainties, rendering
Section 7’s definition of antitrust liability
relatively expansive.”

Fed. Trade Comm’n v. Penn State Hershey Med. Ctr., 838 E3d 327, 337 (3d Cir. 2016)

REDACTED



“JA] merger which produces a firm controlling an
undue percentage of the relevant market, and
results in a significant increase in the
concentration of firms in that market 1s so
inherently likely to lessen competition substantially
that it must be enjoined in the absence of evidence
clearly showing that the merger 1s not likely to have
such anticompetitive etfects.”

United States v. Phila. Nat! Bank, 374 U.S. 321, 363 (1963)

REDACTED



Factors to consider in defining a relevant market
include: “industry or public recognition of the
[product market] as a separate economic entity,
the product’s peculiar characteristics and uses,
unique production facilities, distinct customers,
distinct prices, sensitivity to price changes, and
specialized vendors.”

Brown Shoe Co. v. United States, 370 U.S. 294, 325 (1962);
accord Fineman v. Armstrong World Indus., Ine., 980 E2d 171, 199 (3d Cit. 1992)

REDACTED



Lower and Higher Activity Are Separate Markets

] ) ) _ Proprietary and Confidential
Disposal Options and Overlaps by Disposal Site —

Assef Operator (all $/ft3) ENERGY SOLUTIONS
Azadeh o o ‘ em———— e

EnergySolutions Lower Activity i eemimrennreiiennres: Higher Activity

- ERS &
es |ssFRIEM BWFTES T | i

wcs|

USE | 20.2002 $5

Source: PTX010 at ESI-0409126; see also Trial Tr. (Azadeh) 165:14-20, 4/24/17 REDACTED



EnergySolutions” Own Executive Detines

Higher Activi% Market Like Dr. Mazo

e, | Q. Okay. So what does EnergySolutions do with
B J waste that is classified as Class B/C?

John
SIS A, Well, we classify it as Class waste B/C. We'll

EnergySolutions

send it to WCS or to Barnwell if it’s an Atlanta
compact customer because those are the only
outlets. We do receive high activity materials
that had they been classified for direct
disposal, they would have been B or C, but if
they are processed and reduce the volume of
that which is B and C, and some of it, for
instance, would go to Class A disposal and
some of it would go to B and C disposal.

Source: Trial Tr. (Christian) 1017:18-1018:3, 4/28/2017: see also id. at 1015:25-1016:3, 1016:21-1017:13, 1026:1-8 REDACTED



Substantial Overlap in Higher Acttvity Markets
————————————

Is it your testimony, sir, that all B/C
waste can be downblended?

bd

Terry
Dickinson

APs . The vast majority of it, B/C waste can
be downblended.

Source: Trial Tr. (Dickinson) 129:2-8, 4/24/2017: see also id. at 58:5-8, 61:20-62:4 REDACTED



EnergySolutions Has Defined the Higher Activity Operational Market Consistently with Dr. Mayo

Casa T 15cy-00034 Document 3 Fled IUI1E Page 7of 25 Case 715-cv-00034 Documeni3 Filed 0313/15 Page 19 of 25

defired 2 F LLRW dis pufomesy and iy mainaining thet monopcly position = :
well-defired group of LLRW disposal custormen: and i meinaining thet monopoly position RELEVANT MARKET

ma = i ik e 3 i g

RELEVANT PRODUCT MARKET FORCLASS B AND C LLEW DISPOSAL

“By eliminating this contract, WCS e
1 e LLEW. ClassB ard C waste is 2 delineated form of LLEW acconding 1o the NRC and there are
Wl]l prevent EnergYS()lutl'OﬂS from specific government regulations prohibiting unkicensed fims fom receiving such waste.
continuing its current down- (o Faciies ot oo 10 e Gl A e s ot st e 8 0 €
blending, which serves as WCS’s ' SRR AR A
only competition in the market for & kA drtn e MarREs

disposal of Class B and C waste.” - S AREot s 0SS MRS A i

Class B and © LLEW can send their waste only to Texas due to interstate legal rearictions on

LLRW disposal

meel the Class A waste olassiSeation and must theredirs be dissesed of as Class B oo © waste.
Because of the competitive ihoeai thad down-blending poses fo WORS peenopoly, WES has

sought aud seebing to slop down-bleading alfogetter. Bud, to do s, 8 moust (aad Bes) wroogiully

<c . -
attempted to lerminale & ongoing, profiteble comrast for e acocplance of processed Class B The re]evant antltrust market here IS
amd C LLRW from ErergySohnions’ prodoccssor conpanny, Studaik, Ioe, MSudevik™) By k f h d. l f Cl B

- o e a market for the disposal o ass
eliminating this conitac), WS wall preverd EmexpySalifions forn condimuing ifs cument dowe

22

Blending, which strues as WO orly comgetidion i the masket for disposal of Clase B and O a nd C LLR _
waste,

4 WS bag knoiwn about doarm-blending since gt least 2007, And, fior vears, WOE

had engaged in a profitable busivess relatiomhigs wiith Shedevile 29 2 jodon venture crember and

CONFIDENTIAL ES-Lu86122 CONFIDENTIAL ESI-0486134

Source: PTX344 at ESI-0486122; see also Trial Tr. (Robuck) 847:21-851:17, Source: PTX344 at ESI-0486134; see also Trial Tr. (Robuck) 851:11-17,
4/27/2017 4/27/2017

See also Trial Tr. (Christian) 1017:18-1018:3, 4/28 /2017 REDACTED



EnergySolutions Uses Same Criteria as Dr. Mayo for Pricing and Products (HAO)

Frai: st

Sent: Manday, Novemizer 30, Z01S 46 P

Tax: Kol
Subject: F: Emailing: Erwin 20181

ey “Mid-2015 the competitor dropped >1.0 SOF resin
e s s market pricing to the US market forcing attention by
naneenmszom DOth customer and ES.”

Tor: Jason Williams; Ton v{h:lgem Weeston Virite:; Assef Az
Subject: RE: Emailing: Enwn 2015-2016 Repoit (11-08-2005m
Sensitivity: Confidential

COMPANY CONFIDENTIAL

o it oot “To maintain the >1.0 SOF market share ES had to make
ewrec v aesnessenens of - pricing approach adjustments.”

New version is attached (added an execuiive summary shide#1, along with so

If 1 reeeive no comments or feedback Dwill consides mig

“Market intelligence recently obtained — Competitor
again lowered pricing by removing the curie surcharges
to customers.”

Froum: Mar Fing
Sent: Sunday, November (8, 2015 925 &4 Azd
il

To: Jason Willkams: Te nvr.idq-an Wiegion Witite: Asset Az

e “Resin leakage to competitor do to extreme “blue light

Sensitivity: Confidential

COMPANY COMFIDENTEAL Spec lal S

Jason / Tonw [ Weston / Assef/ Bret,

- Mt b

Attached is my action item from the SLC ratg. aka frwin. Flease rewew and suggest edits. Comments
appreciated. Also, sanity chedk glease.

PLAINTIFF'S

PTX187

CONFICENTIAL ESHI031885

Source: PTX 187 at ESI-0031871-72 REDACTED



Substantial Overlap 1n Lower Activity Markets

“Ideal for disposal of nuclear power plant
decommissioning waste — Expect that 80%+ of
the D&D waste will qualify”

“WCS can also take >80% of your decommissioning and operating
waste as ‘Exempt’ in our RCRA landfill, which is more protective
than the other guy’s landfill, and at a fraction of the price.”

Source: PTX164 at WCS-2R-0000193298; Trial Tr. (Baltzer) 1199:23-1201: 2, 4/28/2017
REDACTED



Substantial Overlap 1n Lower Activity Markets

“Exemption would allow WCS to take 90% of
the BWF at Clive”

Beoard of Director's Meeting
May 27, 2014

— ENERGY,

LP&D Q1 2014 Summary

Source: PTX092 at ESI-0668284; see also Trial Tr. (G. Wood) 321:24-323:13, 4/25/17

DRAFT INTERNAL ENERGYSOLUTIONS DOC

“Exempt Waste disposal 1s authorized in TN and
TX on an 1sotope basis”

“TX Iimats for exempt waste are astronomically
beyond any approved exemption by the NRC,
or any other Agreement State”

Risk Evaluation 1

Source: PTX005 at ESI-0276350
REDACTED



Substantial Overlap 1n Lower Activity Markets

And do you know how much of your Class A waste
meets those requirements?

b4
Terrance . It would be greater than 80 percent of my Class A
Dickinson waste.

APS

¥ * %k

Have you told WCS that you believe that at least
80 percent of your Class A LLRW could go in an
exempt cell?

Yes.
* Kk %k

And at that time did WCS agree with your
80 percent or more calculation?

Yes, they did.

Source: Trial Tr. (Dickinson) 53:9-12, 55:2-5, 55:9-11, 4/24/2017: see also id. at 55:12-56:13, 93:20-94:12 REDACTED



EnergySolutions’” Lower Acttvity Market Detfinition: Fiction, not Reality

Q. And you don’'t know the name of the WCS person who provided that data
to Mr. Rogers, do you?

-k A. 1do not. It came from Bret.
_. E Q. And you don’t - do you know the dose that you provided, the number that
"\‘w you were provided?

Assef Azadeh The number that was given to me by Bret Rogers?

EnergySolutions Correct.

Yes, | do.
What was that?
10 millirems per hour.

>0 >0 >

Source: Trial Tr. (Azadeh) 167:20-168:4, 4/24/2017

Rod Baltzer
WCS

REDACTED



EnergySolutions’” Lower Acttvity Market Detfinition: Fiction, not Reality

Q. And you didn’t learn that this
so-called marketing literature
was wrong until 2016; is that correct?

Assef Azadeh

EnergySolutions

A. That is correct.

Q. And that was after the DOJ began its
merger investigation; is that correct?

A. Yes, | believe so.

Source: Trial Tr. (Azadeh) 159:15-20, 4/24/2017

REDACTED



Operational and Decommisstoning Are Separate Markets

Q. Anddecommissioning projects, they generate waste over a
number of years?

A. Yes, sir.

Q. And they require the disposal of very large quantities of waste over
that time; is that right?

A. Asa - correct. There are large quantities of waste that are generated
during the decommissioning process.
* % %

Q. Andthat’s a lot more than you would expect to receive from an
operating nuclear reactor on an ongoing basis; right?

A. Yes. Clearly, decommissioning activities will generate more waste,
and also different kinds of waste than are routine as part of an
operation of a utility.

Q. You actually distinguish between decommissioning and operational
at WCS?

A. Yes, we do.

Source: Trial Tr. (Burns) 794:17-21, 795:2-10, 4/27/2017; see also Trial Tr_ (Christian) 1042:15-1043:1, 1045:24-1046:3, 4/28/17 REDACTED



Operational and Decommisstoning Are Separate Markets

Q. [W]aste generated from a nuclear power plant’s ordinary
operations differs from waste generated by the
decommissioning of a plant; is that correct?

Assef A. Some of them do, ves.
Azadeh

Feacanted Q. And waste generated as a result of the decommissioning of a
nuclear power plant generates more large components like
steam generators; is that correct?

A. Yes.

Q. And the decommissioning of a nuclear power plant also
generates a large volume of construction debris and soil; true?

Yes.

Q. And construction debris and soil tend to be a lower radioactivity
than resins and filters and other types of operational waste;
correct?

A. Yes.

Source: Trial Tr. (Azadeh) 144:24-145:14, 4/24/2017 REDACTED



Storage Is Not a Substitute for Disposal

... The NRC’s position is if you have the ability to dispose of waste, you should

dispose it if it's economically feasible, and that is Palo Verde’s practice as well.
* kK

If EnergySolutions and WCS merge and the cost of increasing B/C waste increases

Terrance by five percent, would you then store your B/C waste?

Dickinson

APS No.

Source: Trial Tr_ (Dickinson) 63:24-64:19, 70:18-21, 4/24/2017

So at this point in time, did Exelon have an option to dispose of any of its
radioactive waste instead of - sorry, to store instead of dispose of any of
its radioactive waste?

\ ._.“'_.'

AASIS A So we do have the option of storing at different times. Our best option

Exsion is to dispose of it. Class A, B and C waste, that is the best option.
Source: Trial Tr. (Peterson) 1424:14-1425:7. 5/01/2017

And what is TVA's position on storing LLRW versus shipping it off-site for
disposal?

We would prefer to ship for disposal versus storing.

Brian Wood
TVA

Source: Trial Tr. (Wood) 545:3-545:6, 4/26/2017

REDACTED



Storage: Increased Costs

“You can pay me now or pay me later, but you're going to
pay me.”

Dr. John Mayo
U.S. Expert

Source: Trial Tr. (Mayo) 592:18-19, 4/26/2017; see also id. at 592:1-20

. Okay. So when Exelon stores, it essentially means you
have to pay twice to have the B/C disposed of eventually?

1 \ ..-“'_-'

. Correct, for that particular sample of waste.

Carol Peterson
Exelon

Source: Trial Tr. (Peterson) 1441:1-3, 5/01/2017

. Why Is that your preference?

It would be for us - for us, the cost, today’s cost versus tomorrow’s
dollar, so to speak. If | can go ahead and ship for disposal today - if |

Bfiagv‘fwd store, the cost for disposal goes up. We have seen that over the years.

Source: Trial Tr. (B. Wood) 545:7-12, 4/26/2017; see also id. at 545:7-19

REDACTED



Storage: Increased Risks

Terrance
Dickinson
APS

Assef Azadeh
EnergySolutions

Brian Wood
TVA

And just so we're clear, what is the difference between disposal and storage?

Disposal is when it’s introduced to the endpoint, the disposal facility, and we
no longer have responsibility for it. . . [W]hen you are in a period of storage,
you don’t know what your future costs or liabilities are going to be exactly, so
there’s that risk involved as well.

Source: Trial Tr. (Dickinson) 56:22-57:8, 4/24/2017; see also id. at 63:19-70:8

And ultimately, a customer’s storage of waste poses a higher risk than if the
waste is disposed, doesn’t it?

Again, in my opinion, yes, but you have to ask the customers . . .

Source: Trial Tr. (Azadeh) 146:2-5, 4/24/2017

So uncertain future costs, Mother Nature[,] administrative paperwork,
regulatory scrutiny, container degradation, employee and public exposure,
security, public perception, specialized equipment, and overall expense, are
these all reasons why you want to dispose of waste as soon as you possibly
can and not store it?

Yes.
Source: Trial Tr. (Wood) 550:9-16, 4/26/2017; see also id. at 545:7-5650:8

REDACTED




'Two Dimensions of Competition: Four Product Markets

Operational

Lower Activity
Operational

Dry active waste
(protective gear and rags)

Some filters and resins

Resins

Lower

A

Higher Activity
Operational

Nuclear power plant machine parts,

equipment; water purification filters, resins

Ly 2 G2 g2

A TAYE - .

Activity 1
Lower Activity
Decommissioning

Soil and construction debris

N

v

Higher Activity
Decommissioning

Nuclear power plant machine parts
and equipment

o

Decommissioning

REDACTED

i Activity




“Congress prescribed a pragmatic, factual
approach to the definition of the relevant
market and not a formal, legalistic one.””

Fed. Trade Comm’n. v. Penn State Hershey Med. Cir., 838 E.3d 327, 335 (3% Cir. 2016)
(quoting Brown Shoe Co. v. United States, 370 U.S. 294, 336 (1962))

“[A] market cannot be defined with absolute
certainty.”

Ansell Inc. v. Schmid Labs., Inc., 757 F. Supp. 467, 476 (D.N.]. 1991),
aff d, 941 E2d 1200 (3d Cir. 1991)

REDACTED



“[I]n the end, this [market-definition]| dispute had little practical bearing
on the market share calculations that flowed from the market
definition.”

United States v. Anthem, Inc., No. CV 16-1493 (AB]), 2017 WL 685563, at ¥20 (D.D.C. Feb. 21, 2017)

“[T]he district court did not abuse its discretion in enjoining the merger
on the basis of the merger’s anticompetitive effects in the Richmond
market. . . . [T]his holding provides an independent basis for the
injunction, even absent a finding of anticompetitive harm in the
fourteen-state . . . market.”

United States v. Anthem, Inc., No. 17-5024, 2017 WL 1521578, at *16 (D.C. Cir. Apr. 28, 2017)

The Clayton Act “plainly contemplates that mergers may involve more
than one market, yet it bases legality on a separate market-by-market
appraisal. This is corroborated by the legislative history, and the courts
have consistently so held.”

Phulip E. Areeda & Herbert Hovenkamp, Antitrust Law | 972a (4th ed. 2016)

REDACTED



“Without attempting to specify the smallest [resulting] market
share which would still be considered to threaten undue
concentration, we are clear that 30% presents that threat.”

United States v. Phila. Nat'/ Bank, 347 U.S. 321, 364 (1963)

“The Government can establish a prima facie case simply

by showing a high market concentration based on HHI
numbers.”

Fed. Trade Comm’n. v. Penn State Hershey Med. Ctr., 838 F.3d 327, 347 (3¢ Cir. 2016)

“A post-merger market with a HHI above 2,500 is classified as
‘highly concentrated,” and a merger that increases the HHI

by more than 200 points is ‘presumed to be likely to enhance
market power.””

Fed. Trade Comm’n. v. Penn State Hershey Med. Ctr., 838 E3d 327, 347 (3*¢ Cir. 2016)

REDACTED



All Four Product Markets Exceed the HHI Presumption
e e

10000
7500
5000

2500 Presumption = Post-Merger HHI >2500
0

Lower Activity Higher Activity Lower Activity Higher Activity
Operational LLRW (2016) Operational LLRW (2016) Decommissioning LLRW Decommissioning LLRW
(2016 RFPs) (2016 RFPs)

B Post-Merger HHI

Source: Trial Tr. (Mayo) 605:9-608:19, 610:13-611:5, 4/26/2017 REDACTED



All Four Product Markets Exceed the HHI Presumption
e e

5000
4000
3000
2000
1000
o Presumption = Change in HHI >200
Lower Activity Higher Activity Combined Decommissioning LLRW
Operational LLRW (2016) Operational LLRW (2016) (2016 RFPs)

M Change in HHI

Source: Trial Tr. (Mayo) 605:9-613:8, 4/26/2017 REDACTED



Detendants’ “Slicing” Doesn’t Change Anything

Q. And have you performed any analysis or robustness
checks to see whether Dr. Israel’s criticism alters any of
your conclusions?

Dr. John
Mayo
U.S. Expert A. |did.... And in the case of lower activity waste, what he
wants to do is slice the market at the upper limit of the
exempt cell Waste Acceptance Criteria. . . . And when you

do that, it turns out to not change anything. . . .

The same is true in the higher activity space. There
again, he would prefer to use a slice. . . . Then again,
you're left with exactly the same conclusion as the
slides we just went through.

You have a highly concentrated market and the change in
the level of concentration is still well in excess of a level
that would create a presumption of anticompetitive harm.

Source: Trial Tr. (Mayo) 611:13-613:4, 4/26/2017;see alsoid. at 611:13-613:8 REDACTED



“Even excluding the HHIs, the Government’s
other evidence independently suffices to
establish a prima facie case . . ..”

Chi. Bridge & Iron Co. N.V. v. Fed. Trade Comm’n, 534 F3d 410, 433 (5th Cir. 2008)

“[E]vidence indicating the purpose of the
merging parties, where available, 1s an aid in
predicting the probable future conduct of the
parties and thus the probable effects of the
merger.”

Brown Shoe Co. v. United States, 370 U.S. 294, 329 n.48 (1962)

REDACTED



Customers: This Is a Merger to Monopoly
e ———

Q. So if EnergySolutions acquires WCS, Exelon would be
: left with a single source for its waste disposal of low
P\ g level radioactive waste; is that right?

Carol Peterson A. Correct.

Exelon Source: Trial Tr. (Peterson) 1441:19-22, 5/01/2017

“WHAT IN THE h#@!! WERE THEY
THINKING???7? Boy are you guys
screwed!! And so are we!!!! Now
EnergySolutions has a monopoly on
burial sites. And we were thinking that we
would be able to get away from those guys.

Source: PTX090 at WCS-2R-0000438448; see also Trial Tr. (Burns) 826:24-827:13_4/27/2017

Source: See also PTX356; Trial Tr. (Murchison) 1286:7-9, 5/01/2017 REDACTED



Customers: This Is a Merger to Monopoly

REDACTED



Customers View EnergySolutions and WCS as the Two Key Competitors

From: MIKE SHEPARD <MikeShep

Sent: Thursday, Movember 19, 2015 1133 AM
To: lim Blythe

Subject: e (Bxternal iWCS Purchase Announcement

Mot sure how you feel about this but for me personally... | consider it unfortunate, The industry suffers without
competition,

Mike Shepard

On Nav 19,2015, at 10:41 AM, Tim Blythe <thl

wemmmesizsrd “Not sure how you feel about this but for me

personally . . . I consider it unfortunate.

Vice President - Business Davelopment
Waste Control Specialicts 1LC

————==2 1he industry suffers without competition.”
I

E-mail: by

@ ;:' @’% £ PERMANENT s LT N

<WCS Purchase Announcement - ES version pdf
<Valhi 1o Sell WCS PDEF>

PLAINTIFF'S
EXHIBIT
LS. v EnergySolution e al,
ChvNo, L16<v-i056

PTX356

CONFIDENTIAL WCS-2R-0000250230

Source: PTX356 REDACTED



EnergySolutions Saw WCS as a Competitive Threat

REDACTED

Fram:
Sent:
To:
Ce:

o o ‘The team met this week in SLC to review our strategy and
options in competing with WCS. The purposes of the

The team met this week in SLC to revew qur g

I e s eeting was to spell out our options to level the playing field
i sk i

sanamnaemamen wemiseg  With WCS from the sales team perspective and the behind the

several hours from both Casey Hill and John P

g scenes approach with the NRC, TCEQ, Texas regulators, etc.
Attached 1s a summary of the 1ssues and potential actions . . . .

22

“1. WCS issues

a. Long term fair pricing for Erwin disposal

b. Drop 1in B/C market price

c. Drop in Large Component prices and penetration
d. Drop 1n Class A resin price and no dewatering

e. Threat in Class A pricing for out of compact

f. Large impact of exempt waste disposal”

Cw No. 116-cv-0L056

PTX006

CONFIDENTIAL ESI-0688293

Source: PTX006 at ESI-0668293, -295; see also PTX056 at ESI-0039909 REDACTED



2014 Model Shows Post-Merger Price Increases (HAO)

“No 1ncrease 1n 2014, thereafter resin
N processing and WCS disposal rates
N were increased 15%, 15%, 5% and
5% for 2015-2018”

YSOLUTIONS

Source: PTX003 at ESI-0272104

Q. So you expected a combination of the two companies
to not only stop price degradation, but also reverse it;

is that right?
V *M J A. For this particular model, yes.

Assef Azadeh e
Q. And the fifth bullet below the chart says, “Conservative

price increases.” Did | read that correctly?
A. You did.

EnergySolutions

Source: Trial Tr. (Azadeh) 189:22-190:16, 4/24/2017

REDACTED



2015 Model shows [

Bret
Rogers

EnergySolutions

Source: Trial Tr. (Rogers) 350:9-351:22 4/25/2017

REDACTED



Defendants Competed for [JfBusiness (HHAO)

December 25-26, 2014

“:s telling me that the CNO asked him to develop a spreadsheet to
compare both ES and WCS ... .”

“We will have to do whatever it takes to win this.”

January 22, 2015

s W
Tt amgony 12 248 LEL P4
a5, e ()

3

“How did the]jjjfimeeting go?”

“For some reason they are enamored with WCS. There is one person
internally that 1s calling the shots and he feels that direct disposal is
the best option for B/C waste. We are trying every trick in the book
including putting them on notice with the LOP contract and
dropping the price once again.”

Source: PTX194 at ESI-0263941; see also PTX185 at ESI0015078; Trial Tr. (Williams) 243:16-245:17, 264:22-267-1, 4/25/2017
REDACTED




APS Benefited from ES-WCS Competition (HAO)

Q. Does Palo Verde use competition between EnergySolutions and
WCS in negotiating B/C disposal pricing?

= A. Yes.
)4 * k% %

Terrance : _ :

Dickinson Q. And how many times did you go back and ask for various offers
APS from EnergySolutions and WCS?

A. Throughout that course, the period of time that we just spoke to, it
was at least four to five times where we received written offers

from them.
%k %k
Q. ...Andthen what was the final price that you agreed to with WCS?
A. . _ltwasjustaround the $2,000 range. The overall, as
comparison of the 16 to $19 million project that we were talking
about, we got the pricing down to $6.5 million.
Q. Allright.
A. $10 million savings.
Q. And can you put an approximate percentage on that?
A. Greater than 50 percent.

Source: Trial Tr. (Dickinson) 58:24-59:1, 59:25-60:4, 60:19-61:4, 4/24/2017 REDACTED



EnergySolutions Responded to WCS Pricing Pressure (HAO)

T —
T

September 2015

“Margins also negatively Ry SOLUTIONS
impacted by lower pricing”

Source: PTX104 at ESI-0059807, Trial Tr. (G.-Wood) 330:17-331:9, 4/25/2017

",‘_.n-—-—-..

ENERGYSOLUTIONS i “Erwin pricing has decreased by-since purchase due
- to WCS pricing strategy. Need to resolve disposal
outlet to maintain existing margins.”

: (14 - = ¥ 3 %
CllsriAnGe: o Lower pricing w1th_ pricing pressure from WCS,,?XCGSS
September2, 2015, ) blendstock processing and storage costs at RMS

Source: PTX105 at ESI-0059816_2014 vs Q3 Forecast, - 817; see also Trial Tr. (G. Wood) 332:7-335:12, 4/25/2017

See also PTX441 at ESI-0027142 REDACTED



EnergySolutions Reduces Prices to Compete with WCS (HAO

& (9, Z015 508 Pl

Subjeciz - n Fyicing Analyses § 8 35 vlud

S0, they are getting a kall of adeal] We had (o meet dhe WS prates so this was 3 no bealnee,
Danny

From: Wesior Wiie

“You OK with not increase . . Fo et 2

Subject: F‘w‘.-Re&:m Rricing fpabysis & & 15 w2 xise

WCS is hunting them hard.” S A ey

rom: Mark Ping
Sent: Menday June 0F, 201511-00 B
To: Weston White; Ed Kolski: Assef Azadef

Subject: -r;nc:: difereace:

ot ot s “We had to meet the WCS

Chesrs

2

rates so this was a no brainer.’

s <coco [ -
AssetfEd,
The two are suppoved 1o beaquivalent, Buot severai 551 contiracty did mot get CF incieased in 2012 and
sorme still ot in 2015 (g0 21 and 22 sire bafind). Afvo thie 21 and 22 rates inchude the Utah tax whereas

the LOP rate gey not. | suggess we edit the 21 and 22 rate voisay “Z1 veference the LOP Bulk Resim
Rate”™, and Z2 refersnce the LOP Containerized Resin Rate” 17% way the two will always be in sync. Below s 2 comparion.. we bad tedo (t, Alss in sttachad XIS,

I you agree, | will wake the charges 1o [ 2o -:anr»?s new. Tren do ool 25 WCS price wifh Taxis $,489/1t3
well
We had to do it (1] to Becompetitive 21503 |'i1(.w'f_'.f.e-'x.|r-v\'-:r. added franspertativn and dewateding,

Cheers

Hi

s | amnat sisre we skl 'do & Tied 17 €8 irdreass sinde wié ard heluid fiice wise
alreiaidy? Thoughts

PLAINTIFF'S WCH 2014 P%lc:gﬁ -

EXHIBIT
e 5 137132 5 731,766 UL v, DnerySolutions ot 5,
i st 2 v, Mo 1:16-cv21030

ﬁ?),(.saq{ss 2,891, S 2416323 PTXOlS

CONFIDENTIAL ESI-§226264 CONFIDENTIAL ESI533218

Source: PTX016 at ESI-0299264 Source: PTX018 at ESI-0537216

REDACTED



EnergySolutions Overhauls Pricing to Compete with WCS (HAO)

REDACTED

mﬁ—
erlumm_ - I June 24, 2015

Jason and Mark, | am trying to cleariy cornmusie

mnmssend - Addressed maintaining market share/
competitiveness for resins through

“We needed to change pricing approach in
order to compete with WCS continued price
spiral downward.”

PLAINTIFF'S
EX!'HBFF

. (m--mos

PTX019

CONFICENTIAL ESIH303753

Source: PTX019 at ESI-0303754 REDACTED



Higher Activity Operational Price Decreases

“And what you see is that the price of resins, dispositioning for resins
with sum of fractions 1 through 6 falls precipitously both in 2015
and 2016. And so you see that there’s a pronounced competitive
effect associated with the entry of WCS.”

-
Dr. John Mayo
U.S. Expert Source: Trial Tr. (Mayo) 629:20-24, 4/26/2017; see also id. at 628:23-630:17
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EnergySolutions Erwin and WCS Resin Annual Average Price
$1.000 - Using Data from ESI-0625386, EnergySolutions Production, and WCS Data
2012-2016
$500 -
so I 1 I 1
2012 2013 2014 2015 2016
i ES1-0625386 - ES > 6 SOF e ES1-0625386 - ES > 1 to 6 SOF et WCS B and C Resin
= === ES Data - ES > 6 SOF «=s-~ESData-ES=1t06

See also Trial Tr. (Azadeh) 187:24-188:3, 4/24/2017 REDACTED



No Impact from 2015 Branch Technical Position (HAO)

Q. Did the 2015 branch technical position expand the options
available to Energy Solutions for managing low level radioactive
waste for its customers?

Assef A. I've got to get the dates correct because | believe the 2015
Azadeh position went final, but there was a version of it that allowed
~Ncreietiutons the concentration averaging or the downblending we spoke of
earlier that permitted the activity, but | believe 2015 solidified
it in its final form. But the answer is no, because we were still
doing that work based on the earlier revisions of the branch

technical positions.

Q. Isee. So the Nuclear Regulatory Commission had already
issued some guidance that permitted these types of methods
for managing waste?

A. Yes.

Q. Did Il ask you those questions and did you give me those
answers at your deposition?

A. Yes.

Source: Trial Tr. (Azadeh) 142:20-143:12, 4/24/2017 REDACTED



LOP Renegotiation Is an Opportunity for WCS (1.LAO)

Q. Butyou also have an understanding that EnergySolutions” LOP
agreements have periodic renegotiations; right?

A. My general understanding is that they were tenure agreements, so they
would have terms to them. Yes, sir. My general understanding. I'm not
certain though.

Q. And when a customer is around that renegotiation period, that
represents a window of opportunity for WCS to potentially win that
customer’s business, doesn’t it?

A. That certainly is an opportunity for us to make sure that we have
communicated our capabilities to these customers, so that they can,
you know, understand all of their options. So, yes, sir, that would be an
opportunity for them to assess their needs and how they want to move
forward with disposing of waste.

Q. Infact, you actually try to track which customers have LOP agreements
with ES in your business?

A. My - as we discussed earlier, I've got a couple sales fellows that track
the utilities, and, yes, they track them much closer than | do. Yes, sir.
But I'm generally aware of them.

Source: Trial Tr. (Burns) 810:3-811:18, 4/27/2017 REDACTED



WCS Threatens EnergySolutions’ LOP Contracts (LAO)

“WCS 1s offering a volume-tiered pricing approach to processors to
compete for Utility waste.
WCS will push to open up LOP agreements for competition.”

“WCS Exempt Cell option provides high levels of rad acceptance and
extremely low prices that threaten LOP renewal process”

“Most LOP renewals start in- but we want to renew much sooner
before WCS can develop their LOP approach.”

“ES 1s attacking on every front, Texas legislation, Commission, South
Carolina, and market place. They are challenging customers on interpretations
for LOP commitment agreements and beginning negotiation of LOP

agreement extensions. . . . It is believed that ES 1is rolling the prices back to
2008 levels.”

Source: PTX082 at WCS-2R-0000013411; see also Trial Tr. (Burns) 807:7-809:20, 4/24/2017, Trial Tr. (Azadeh) 146:21-148:24, 193:13-18, 4/24/2017
REDACTED



WCS Exempt Cell Designed to Compete with ES (LAO)

From Red Eaizer

Sent: Fricay, Descarberl], 2005 3360
Toz Bcb O'Bazn

Ce: FI'\II{ Samfoit

Subject: P Arizars Pubslic Senace - GO for l
Attachments: APC AW Disrosd! Ops SUmman:

Fizrtol of € Sealords

i wmann 0| “‘EnergySolutions is the only competitor . . . .

sort/seg and we don’t have 1o use a third pany.  This
and improve the profit marging

27

Plgase see avtached and les me Enow iF youd like (o distuss or il it iz appioved

_bf_ “WCS’s offering is designed to be competitive

with the ES option . . . .”

Tim Blythe
Waste Cuntiol Specialists LLT

et el s kAot S b eSS
Sent Fricay, December 11, 3018 .88 B

To: Tim Blyibe

Sulbject: RE: Atizona Public Service - GO for LAW Disposal

Resend it 1o me. Boly’s ow of the office il the 187 so it may take s bit o ges him threogh it
Thanks,
Rad

PRIVILEGED MATERIAL REDACTED }

PLAINTIFF'S
EXHIBIT

P v v okt e al,

PTX161

CONFIDENTIAL WCS-2RL00M002084

Source: PTX161 at WCS-2R-0000009088: see also PTX088 at WCS-2R-0000130789; PTX441 at ESI-0027142 REDACTED



Customers Benefit When Defendants Compete (1.LAO)

“If we decided to play the ‘let’s bid against WCS Exempt Cell’
card and go the distance, we know WCS can easily lower the
Exempt cell price . . . well below our current roll back offer.
Why risk further margin erosion! I recommend we try hard to
close the deal now.”

“I’'m assuming Executive Mgmt supports the reduction in
disposal pricing.”

“Yes they do — the alternative 1s WCS”

Source: PTX229 at ESI-0012453; see also Trial Tr. (Didgeon) 217:18-219:10, 4/24/2017
REDACTED




Customers Benefit When Defendants Compete (I.LAO)

Q. How does WCS’s price compare to what you are

_ paying EnergySolutions?
;”4 A. ... With the WCS rates, it would be about a 40 to
Terrance 50 percent reduction in my current disposal cost,
Dickinson which correlates out to approximately $800,000

a year in savings for my company.

Source: Trial Tr_ (Dickinson) 52:21-53:4, 4/24/2017

| September 11, 2014

“What are your thoughts on counter and split 1t?”

“Given all the uncertainty in the market with WCS. Let’s get
this one in the books.”

Source: PTX190 at ESI-0204005; see also Trial Tr. (Williams) 241:7-242:25_4/25/2017

REDACTED



TVA Recetved Better Terms from Competition (I.LAO)

Q. Then you sent your Class A resin waste to WCS from around April 2013 until the

fall of 20157
A. Yes.
* % %
Q. Thenin 2015, EnergySolutions offered to change pricing back from per culvert
. to per cubic foot, and that was more favorable to TVA?
Brian Wood A. Yes.
TVA Q. Then in response to that, WCS gave you free transportation and waived rate
increases across all waste classes?
A. That's correct.
Q. And the free transportation and the, you know, not imposing rate increases,

those represent savings for TVA?
A. That’s correct.

Source: Trial Tr. (B. Wood) 550:23-551:1, 550:5-16, 4/26/2017; see also id. at 543:14-544:13; PTX537; PTX557

& Q. And WCS actually came back to this customer with a proposal for
- better terms; is that correct?
\' ' A. Yes, sir. | can’t recall all the specifics of it, but we did go back to them

: offering not price discounts on the disposal, but we did provide some,

| believe, discounted transportation services to try to offset the price.

DE NS
WCS

Source: Trial Tr_ (Burns) 820:3-8, 4/27/2017

REDACTED



EnergySolutions and WCS Competed to Win||jjjjilJj

wike Lt <ion [
Wednesday, feruany 11, 2008 234 PM
Agsei Andeh

i

Fadl Baltger ﬂ't-:lt_
Honday, ) UL, 25 B PR
iz &

5 Couple el

Tovas time, [have 2 TVA call wrsoive s 3,00 g, Y oss cam call ou ey coll vonight, caach e temonos duvivg 2 layoeer
s N chinesahing aft

“[A]1l Class A resins previously
sent to Clive are being sent to
WCS. ... Weare trying to win
the business back.”

“We want to charge the

to compete with latest offer
from ES.”

Cheers

Frown: iie Lahr

Sent: Tusscay, February 10, 20085 9: 23 PM
To: Assef feadel

Ccz James A Miller (Cive)

Subject: RE: [l

He znd | briefly e5russed thisivia emad last week,
Plike

From: Assef Azaeh

Sent: Tuesday, February 10, 2005 9:17 PH|
To: Mike Lahs

Ccz James A, Hiler (Cilce)

Subject: Re:

Thanks Mike. James Miller is 2lso awareof what | am asking for if you neeclto speak with fim.

Cheers PLAINTIFF'S
EXHIBIT

ULw. EnarySalutions et 3,
on reb 10, 2015, st 838, Mike Lasr <ot | | | | | - B No, 116501056
PTX014

1

CONFIDENTIAL ES1-485208

Source: PTX014 at ESI-0493209

We have Migue tomorrow monmning at £:10 but we can chat grior than that if vou have time sefone your ishis.
Thanks,

PLAINTIFF'S
EXHIBIT

US w EnergySolations ot d,
(L N

PTX557

CONFIDENTIAL TS ZR-00001 35447

Source: PTX557 at WCS-2R-0000195447




Perma-Fix Benefits when Defendants Compete (LAO)

So when WCS'’s exempt cell opened, you diverted most of the waste
that you were sending to Clive to WCS’s exempt cell?

Correct.
Why did you do that?
Centofanti . And out of BSFR also, that’s - yeah.
SliE e . And why did you do that?

The cost and the service.
Can you explain that in more detail?

| don’t remember the exact numbers, but the - the cost of the exempt
cell was far below the cost of EnergySolutions. And the cost of BSFR
was - BSFR was a little cheaper, but it wasn’t worth the risk.

So is it fair to say that when the WCS exempt cell opened, your costs
went down dramatically?

Yes.
* ke ke

So you were able to use the exempt cell to bargain for a lower rate with
EnergySolutions in Clive?

Correct.

Source: Trial Tr. (Centofanti) 284:4-19, 287:12-15, 4/25/2017: see also PTX372; PTX373 REDACTED



Defendants Are Fach Other’s Closest Competitor (ILAO)

Q. Is there anywhere else that this waste could be sent for
e disposal, other than Clive?

(=] A. WCS.

R
Kimberly
Murchison

Talen Energy

Source: Trial Tr. (Murchison), 1286:7-9, 5/01/2017; see also Trial Tr. (Burns) 818:1-4, 4/27/2017

Q. Mr. Dickinson, you were asked a number of questions
about the LOP and negotiating in good faith. What impact
could Energy Solutions’ acquisition of WCS have on your
LOP negotiations with EnergySolutionsText?

DT;T;?““S‘:; A. Well, the impact would be that two disposal cells, right,
we’ve got basically two holes in the ground where this
AFS material ultimately resides. If they - if they have both of
the holes in the ground, | will have very little negotiating
power when I'm reassessing my LOP rates.

Source: Trial Tr. (Dickinson) 131:5-13, 4/24/2017; see also id. at 75:22-76:15

REDACTED



Non-LLOP Lower Activity Operational
1s 2 Competittive Or ortuni--* for WCS

Assef
Azadeh

EnergySolutions

Source: Trial Tr. (Azadeh) 193:9 4:5 LT, REDACTED



Non-LLOP Lower Activity Operational

1S a Competitive Oﬁﬁortuniz for WCS

Q. The right of first refusal means that if Customer A wants to dispose of
something that is not included in their disposal agreement and they get a better
price elsewhere, they have to give EnergySolutions the opportunity to meet this

price?
A. Yes, essentially.
o ) Q. You went and you confirmed that this customer had gotten an alternative price
William Didgeon from WCS?
EnergySolutions A. 1did, yes, through their supply contact.
Q. ...Did Customer A ultimately get the discount they requested?
A. Yes, they did.
Q. And this customer had previously used WCS to get a lower price from

EnergySolutions; is that correct?

A. One time before there was an event, yes.
Source: Trial Tr. (Didgeon) 222:4-222:19, 4/24/17

o “Also, just notified by-that ES has a first right of refusal price to
ey st e beat from WCS.”

[T EpmLTm——————y——TY |
spect o

“If they can do this and get a -discount, it looks like 1t just became
standard practice. This is the second time.”

Source: PTX489 at ESI-0204535

REDACTED



Defendants Compete for Large Components (ILAO)

Q. Andsome low level radioactive waste fall outside of the
life of plant contract exclusivity terms; is that right?

A. Yes.
Bret Q. And some low level radioactive waste, like, for instance,

Rogers large components, that’s bid outside of the life of plant
EnergySolutions contract; is that correct?

A. Insome cases.
Source: Trial Tr_ (Rogers) 373:15-22_ 4/25/2017

* “Previously believed WCS could not compete with disposal
prices of Large Components, but they are charging less

than their in compact rates for out of compact Large
Components

* $8M loss of disposal and project revenue with WCS
winning award for Point Beach 4 Steam Generators”

Source: PTX091 at ESI-0668257; see also Trial Tr. (G. Wood) 317:20-318:1, 4/25/2017; PTX592 at WCS-2R-00000367

REDACTED



Substantial Competitive Overlap (ILAO)

Q. And Professor Mayo, what are your takeaways from this analysis?

A. [Y]ou see a bulk of a big - big tall bars there. Lots of volume. And where you see
those lots of volume bars at various concentration levels, what you see are blue and
tan. It says that EnergySolutions and WCS are disposing of waste with the same

Dr. John Mayo radioactive concentration properties, propensities. So it suggests that they're

U.S. Expert buying for similar waste in that respect.
Source: Trial Tr. (Mayo) 616:20-617:23, 4/26/17

Commercial Disposal of Lower Activity Operational LLRW ‘ ESBSFR BES Clive ©WCSCWF BWCSExempt Cell ETOXCOBSFR  © Omesa BSFR
Distribution of Radionuclide Concentration of Disposed Waste
2016

200
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" ‘l‘ i I |

S L AANANNN 111 ,_||I||| e

0.000001 (} 00001 0.0001 0. 001 0 01 100
Sum af fractions relative to WCS Exempt Ceh’ {imit

=
A
=]

Voliume (thousand cubic feet)

Source: Mayo Initial Expert Report, Figure 7 REDACTED



EnergySolutions Predicts Growth in Decommissioning

Q. And EnergySolutions’ projections of the
size of this market have actually gone up
Ay 2 since this slide deck was prepared; is

Ken Robuck that I’Ight'?

EnergySolutions

A. |think they have.

SourceTrial Tr. (Robuck) 862:23-863:1, 4/27/2017

F
Domestic Commercial Nuclear ENERGYSOLUTIONS
D&D Potential Market

$53 Billion Domestic Commercial
D&D Market in 2035

* Estimates include Spent Fuel Management Costs:

Source: PTXO60 at ESI-0663886; see also Trial Tr. (Robuck) 862:11-863:1. 4/27/2017

REDACTED



Only Two Sites for Decommissioning Waste

Scott
State

NorthStar

When you were talking about waste disposal as being
one of the areas of a decommissioning project that
you have to use a subcontractor for, you mentioned
that EnergySolutions and Waste Control Specialists
were the two alternatives. Is there any particular
reason why you only mentioned those two firms?

The - yeah. There’s an absolute reason. They're the
only two places that - at the levels of volumes of
material that we have to deal with in a reactor or a
power plant decommissioning we would be able to use
in a cost-effective manner to dispose of the waste.
There isn’t any other option for the volume of material
that we need to move and the time frame we need to
move it, other than those two sites.

Source: Trial Tr. (State) 987:10-24, 04/28/2017; see also id. at 996:16-997:7: PTX090 at WCS-2R-000043448 REDACTED




Substantial Overlap in Lower Activity Decommissioning

Q. Forinstance, you anticipate that 90 percent of the waste
that you expect to receive from Vermont Yankee will be
dispositioned in the Exempt Cell; right?

A. Thatis a general statement that we have discussed in our
planning documents to NorthStar. However, it's important to
understand that WCS does not own that number or the
quantities of waste that are generated.

Dan Burns
WCS

Q. You've made that representation to NorthStar, haven’t you?

A. Absolutely.

Source: Trial Tr. (Burns) 830:10-19, 4/27/2017

REDACTED



Substantial Overlap 1n Higher Acttvity Decommissioning

Reactor Vessel Internals A e —

Segmentation

® Mechanical cutting completed in both Reactor
Vessels

¥ Utilized mechanical cutting to avoid significant
secondary waste creation and eliminate the
significant radiological concermns experienced in
previous D&D projects

® Lessons learned and experience to provide
benefit to future D&D projects

® Most cost effective vessel internal segmentation
project to date

® Optimize cutting and waste loading campaigns
to minimize Class B&C waste costs

® Worked both units in parallel to stay off a critical
path and not interfere with spent fuel loading

ESI-0863803
CONFIDENTIAL - Subject o Pretective Order

“Optimize cutting and waste loading campaigns to minimize Class B&C waste costs”

Source: PTX060 at ESI-00663893; see also Trial Tr. (Robuck) 866:16-867:9, 4/27/2017; PTX180; PTX574 at ESD0OJ00021483 REDACTED



SAFSTOR Is Not a Competitive Constraint on Defendants

Scott State
NorthStar

Rod Baltzer

Ken Robuck
EnergySolutions

See also PTX041 at ESDOJ00034561

Q. ...[l]sitpossible in a decommissioning project to store the resulting low level
radioactive waste?

* % *

A. No.... You could never terminate the license if you stored the nuclear waste
on the site, as - as a practical matter. As a - you know, a secondary matter,
the states would - would go crazy if you tried to just create a nuclear waste
facility in their state. They want the material gone.

Source: Trial Tr. (State) 987:25-988:16, 4/28/2017

“Particularly local towns, you know, there’s a loss of jobs once that plant
closes, and so they don’t want the plants to close. Then you also have
others who just don’t like nuclear and want those removed at any price.”

Source: Trial Tr. (Baltzer) 1251:10-14, 5/1/2017; see alsoid. at 1251:7-9

License Stewardship “Zion
Model"

® What is the Zien D&D model and why is it good for d
and EnergySolutions?
® D&D is not a typical Lklity core compsatancy
* Tranaforsrisk for D&E — one sontrcting entity to cal

S “SAFESTOR 1s not a low risk model”

*® Regulatory baselines can changa (Fukushima)

" Plants costinue b fesd MaRaging — 6581 rangy

¥ Slguehsiders don't ke delaying ("mathbaliing) the p
uuuuu gensratos

¥ We have proved acceleraled dearup can be achieved at lower
ot

® ES'D4D Manag Maodel is perfected to provide
DaD

I Source: PTX060 at ESI-0663887; see also Trial Tr. (Robuck) 864:6-866:12, 4/27/2017

REDACTED




BSFR: Not a Competitive Constraint on Defendants
e —————————————

Q. Do you send LLRW to BSFR now?
e ' A. Not currently.
;4 Q. Why not?
Terrance A. There’s a couple of factors. . .. There’'s additional transportation costs
Dickinson associated with getting that material to Tennessee. . . . In addition, . . .
APS there is a potential to have non-conforming waste returned to you at an

additional cost. . . . And, . . . There’s the liabilities associated with that
material. It's commingled with other people’s waste and then it's placed
Into a non-licensed disposal facility as the BSFR program.

Q. You mentioned something about it being a small volume. Could you
explain that?

A. Yes ...we determined that it would be less than five percent of our
Class A waste stream would be a candidate for the BSFR program.
It is a very small volume.

Q. If EnergySolutions acquires WCS, do you think that telling EnergySolutions
that you are going to send your LLRW to BSFR instead of EnergySolutions
would be an effective negotiating strategy?

A. | don’t believe it would be very effective based on the small volumes
that we just spoke of. | don’tthink it's a very big bargaining chip at all.

Source: Trial Tr. (Dickinson) 72:17-74:6, 4/24/2017 REDACTED



BSFR: Not a Competitive Constraint on Defendants

Q. Do you still send waste to any BSFR facilities?

:,l ? A. |don’t believe we have. We have stopped doing that, but we may - we may have
Te i 1 in the last year or two, but | don’t know. In general, we've tried - we’ve tried not to.

Louis Q. Why?

Centofanti A. Two reasons: We're a little nervous about the program itself from a regulatory

Perma-Fix point of view. And the second is with the opening of the exempt cell at WCS, it
economically did not make a lot of sense to do the program.

Q. Let’s talk about the first reason that you mentioned. Can you describe what you
meant when you said that you were a little nervous about the program itself?

A. We were very concerned that there was material going into the BSFR program and
would escape the detection systems and end up in an improper disposal facility
the way the program’s operated and the standards. We have looked at - we have
a technology we developed in how we were going to do it, which would have been
total sort segregation so that there is no chance of anything slipping through.

We were very uneasy that the present program will allow stuff to slip through.

* k%

Q. So the limitations at a BSFR facility are way below the limitations of the WCS
exempt cell?

A. Correct, yes.

Source: Trial Tr. (Centofanti) 277:16-278:15, 281:8-11, 4/25/2017; see also id. at 278:16-281:7 REDACTED



L5 Ecology:_for Operational Waste

vd
Joe

Weismann
U.S. Ecology

Source: Trial Tr. (Weismann) 467:3-17, 457:4-8, 2017;see alsoid. at 457:9-18, 467:18-468:7 REDACTED



U.S. Ecology: Not a Competitive Constraint on Defendants

Do you send LLRW to U.S. Ecology in Idaho now?

No.
) Why not?
Ry : My understanding is that their waste acceptance criteria is so limited that
}4 my material would not fit into their disposal environment. Also, there’s
Tortancs additional transportation costs as the facility is located further away. . . .
Dickinson AR E
APS J If EnergySolutions acquires WCS, do you think that telling EnergySolutions

that you're going to send your LLRW to U.S. Ecology in Idaho instead of
EnergySolutions would be an effective negotiating strategy?

No. | can’t send my material there, so why would that be a negotiating
strategy? The answer is no.

Source: Trial Tr. (Dickinson) 74:14-21, 75:16-21, 4/24/2017; see also id at 74:9-13, 74:22-75:15

Q. So sending your waste to US Ecology in Idaho is
prohibitively expensive?

A. Itisforus, yes.

Brian Wood

Tennessee Valley
Authority Source: Trial Tr. (B.Wood) 544:25-545:2_4/26/2017

See also PTX301 REDACTED



BSFR: Not an Option for Decommissioning Waste

Q. And you had mentioned that there were logistical issues about
BSFR facilities that affected your ability to use them. Could you
describe what those logistical issues were?

A. ... Atatypical municipal landfill, you, know, you're looking at -
at options where you're bringing material in by truck. It may be
Scott State in drums. If we had to put all the material from Vermont Yankee
NorthStar In 55-gallon drums, it would be a mountain of material bigger

than this building, and we would simply never be able to do that

in a cost-effective manner.
Source: Trial Tr_ (State) 989:4-990:4, 4/28/2017; see also id. at 990:22-991°5

Q. And at least since you have taken over the project, since you
arrived at the company, EnergySolutions has not used BSFR
landfills to dispose of waste generated by the Zion
decommissioning; is that correct?

M A. We have not.

Ken Robuck * * %

EnergySolutions Q. And for Zion, it has been more cost-effective to send waste
directly to Clive by rail than to use the BSFR program?

A. Thatis correct.

Source: Trial Tr. (Robuck) 867:23-868:2, 868:10-13, 4/27/2017; see also id. at 868:3-9

REDACTED



BSFR and US. Ecology Are Fringe Players

“So what you are doing is looking at the levels of

= concentration in picocuries for gram at the waste

S criteria of WCS, and noting that that is 2,000 times
Mayo higher than the waste accepted and the criteria that

Bl s allowed to go into the BSFR facility at

EnergySolutions. . ..

And then in the second column actually brings
in US Ecology. For those particular nucleides, again,
even lower.

So what you see here, | think the economic takeaway
IS that these are companies that are positioned in
very different spaces in the marketplace in terms of
their ability to accept waste.”

Source: Trial Tr. (Mayo) 614:19-615:5, 4/26/2017; see also id. at 613:9-617:23; Trial Tr. (Azadeh) 144:18-20, 4/24/2017; PTX428 REDACTED



Competitive Effects: Overall Conclusion

Q. ... Professor Mayo, what are your overall
conclusions with respect to the direct effects
S evidence that you've identified, head-to-head
Moo competition between the defendants in all four of
U.S. Expert these markets?

A. ...[l]t's very clear from the direct effects evidence
that these guys were at each other’s throats. That
they’'re competing, the competition is driving
competition down. The competition is benefiting
consumers.

The implication is that if you lose one of those
principal competitors, you're going to lose the
benefits of that competition.

Source: Trial Tr. (Mayo) 635:11-25, 4/26,/2017 REDACTED



“[T]he anticompetitive effect of the merger
is further enhanced by high barriers to
market entry.”

Fed. Trade Comm’n v. H.J. Hezng Co., 246 F.3d 708, 717 (D.C. Cir. 2001)

“[T]he history of entry into the relevant
market 1s a central factor in assessing the
likelihood of entry in the future.”

United States v. Anthem, Inc., - F. Supp. 3d -, 2017 WL 685563, at *38 (D.D.C. Feb. 8, 2017)
(quoting Fed. Trade Comim'n v. Cardinal Health, Inc., 12 F. Supp. 2d 34, 46 (D.D.C. 1998))

REDACTED



EnergySolutions: Entry Barriers Are High

Case T15-0v-00034 Documerd 3 Fled 03/13/15 Poage 1ol 25

Ty THE TNTTED STATES DISTRICT COURT
TFOR THE WESTERN DISTRICT 01 TEXAS
MIDLANDODESSA DIVISION

III. BARRIERS TO ENTRY
50.  Regulatory barriers to entry limit competition in the markets for disposal of Class
A, B, and C waste. In North America, four commercial LLRW landfills have exclusive,

regulated control over any LLRW generated within a permitted geographic region.

51. It 15 extremely expensive and time-consuming to enter the LLRW disposal

market. It took WCS approximately eight vears to complete the licensing process for its new

LLRW landfill, which began accepting waste in April 2012.

HhergySolations denies the allegations in the wnnumbesed paragraphs on pages 1-2 of

the Petition.

PLAINTIFF'S
EXHIBIT
U5, v. EnergySolutions ot al,
v W, 115w 01056

PTX344

CONFIDENTIAL ESD4BE116

Source: PTX344 at ESI-0486135; see also Trial Tr. (Robuck) 851:18-852:8, 4/27,/2017; PTX102 at ES|-0058902 REDACTED



WCS: Entry Barriers Are Incredibly High

Q. So backin 1995, when Mr. Bigham and Mr. Simmons are sitting around,
deciding to build this landfill out in Texas, how long did they think it would
take to build?

A. The initial business plan was for three years and $25 million. They would
Rod have a low level radioactive waste site ready to go.
LA Q. And how long did it take?
e A. It took them until 2012 to get the facility up and operating.
Q. So 17 years?
A. 17 years.

E

Q. And how much to date is put in or at risk at this landfill?
A. Approximately $700 million, including the financial assurances.

v ol S

Q. So you and your counsel discussed the timeline for WCS’s entry during your
direct, and you well know that in this industry, there are incredibly high
barriers to entry, aren’t there?

A. There are high barriers to entry.
Q. And they are incredibly high?
A. Theyare.

Source: Trial Tr. (Baltzer) 1086:20-1087:5, 1089:8-11. 1202:6-12, 4/28/2017 REDACTED



Evidence ot Entry or Expansion

Dr. John
Mayo A.

U.S. Expert

. .. Professor Mayo, could you explain your conclusions with
respect to US Ecology’s ability to enter, expand in a way that
could discipline the merged firm?

| will just simply say at this point that | have seen no evidence
that entry by US Ecology would be timely, likely and sufficient to
deter a post merger price increase.

* k *

Source: Trial Tr. (Mayo) 638:17-24 , 6561.7-652:2, 4/26/2017 REDACTED




“Once the Government has established a
prima facie case that the merger may
substantially lessen competition, the
burden shifts to the [defendants] to rebut
the Government’s prima facie case.”

Fed. Trade Comm 'n. v. Penn State Hershey Med. Ctr.,, 838 E3d 327, 347 (3d Cir. 2016)

“‘The more compelling the prima facie case,
the more evidence the defendant must
present to rebut it successfully’ . . ..”

United States v. Anthem, Inc., — F.3d -, 2017 WL 1521578, at *2
(D.C. Cit. Apt. 28, 2017)

REDACTED



“[W]e are skeptical that such an efficiencies
defense even exists.”

Fed. Trade Conm'n v. Penn State Hershey Med. Ctr., 838 F.3d 327, 348 (3d Cir. 2016)

“[I]t 1s not at all clear that [efficiencies] offer a
viable legal defense to illegality under Section 7.”

United States v. Anthem, Inc., —— F.3d ---, 2017 WL 1521578, at *5 (D.C. Cir. Apr. 28, 2017)

Efficiencies must (1) “offset the anticompetitive
effects,” (2) “be ‘merger specific,”” (3) “be
verifiable,” (4) “not arise from anticompetitive
reductions in output or service,” and (5) “ultimately
be passed on to consumers.”

Fed. Trade Commz’n v. Penn State Hershey Med. Ctr., 838 F.3d 327, 348-51 (3d Cir. 2016)

REDACTED



EnergySolutions’ Efficiencies Are a Stretch

Q. And Mr. Eshleman has more knowledge than you about the
financial model of the synergies and their costs; is that

right?
A. Correct.
Ken Robuck Q. And he has more knowledge than you do about how much it
EnergySolutions will cost to actually achieve those synergies; is that correct?
A. Correct.

Source: Trial Tr. (Robuck) 928:8-15, 4/27/2017; see also id. at 927:1-24

On Jul 30, 2016, at 6:32 AM, Ken Robuck <kwrobuck@energysolutions.com> wrote:

When did we start committing to 20M in synergies?
We had initially proposed 18M, but had an internal target of 19M.

| had Troy move it up to 20M for the DOIJ presentation, but it was a stretch for us and was not

supposed to be our new acquisition target.
Looks like it is now....

| dey like their attitude taward price reduction and | think rhp_iq arhievable

ken

Source: PTX039 at ESDOJ00022672

REDACTED



Detendants’ Ettictency Claims Are Unsupported

Q. Will you remind us of your overall opinion with respect to
defendants’ efficiency claims?

A. Yes. My overall opinion is that the defendants’ efficiency claims
are - you know, lack the appropriate analysis and support, and so
therefore they're unsupported, unverifiable and don’t provide a
reliable basis.

Dr. Gr:agory
Eastman

U.S. Expert

* kX %

Q. And will you just summarize briefly what your - with a led you to
your opinion with respect to the defendants’ efficiencies claims.

A. [U]nder the Horizontal Merger Guidelines, they attempt to talk
about, you know, various components that one must need in order
to get claimed efficiency that could offset the competitive harm
iInform a transaction. ... [A]nd so the defendants . . . have not
shown that the efficiencies are merger specific. They're unverified
efficiencies. The claimed efficiencies are about fixed costs and the
variable costs, and the claimed efficiencies occur outside of the
market in which the U.S. has alleged competitive harm.

Source: Trial Tr. (Eastman) 1899:14-19, 1899:24-1900:14, 5/03/2017 REDACTED



“The failing firm defense rarely succeeds in the case
law and has often been proclaimed. . . to be a waste
of litigants’ time.”

Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law 9§ 951e (4% ed. 2016)

“It is, in a sense, a “lesser of two evils” approach, in
which the possible threat to competition resulting
from an acquisition i1s deemed preferable to the
adverse impact on competition and other losses if the
company goes out of business.’”

United States v. Gen. Dynamics Corp., 415 U.S. 486, 507 (1974)

REDACTED



“Notwithstanding the analysis above, a merger is not
likely to enhance market power if imminent failure, as
defined below, of one of the merging firms would cause
the assets of that firm to exit the relevant market.”

Horizontal Merger Guidelines § 11 (2010)

“Th[e] test is met only if two requirements are satisfied:

(1) that the resources of [the company] were ‘so depleted
and the prospect of rehabilitation so remote that it faced

the grave probability of a business failure’ and (2) that
there was no other prospective purchaser for it.”

United States v. Greater Buffalo Press, Inc., 402 U.S. 549, 555 (1971)

REDACTED



WCS: Not A Standalone Company

e
Amy Samford
WCS

: \“* W |
Robert Graham
Valhi

And all of [WCS management] are Contran employees; right?

They are. We are all paid by Contran.

* k% %
... WCS’s taxes are filed as part of Contran’s consolidated tax return; is
that right?
Under the federal tax rule, any subsidiary that’s more than 80 percent
owned is required to file a return with the parent company.

Source: Trial Tr. (Samford) 1373:22- 25, 1374:21-25,5/01/2017

REDACTED



WCS Is Meeting Its Current Financtal Obligations

But WCS is still paying employee bonuses; is that correct?

. WCS is still trying to retain employees, so that involves an incentive
J package that includes health care, a salary, bonuses for certain

Rod levels, trying to get them to stay with the company through these
Baltzer uncertain times.

And WCS'’s parent company, Valhi, is still paying dividends; is that
correct?

WCS

| believe they are.
%k %k

And it’s continuing to engage in lobbying efforts as well; right?
We do have lobbyists.

* %k %

In any event, as recently as November of 2016 you advocated for
an increased lobbying budget for WCS for your parent; is that
correct?

| did.

Source: Trial Tr. (Baltzer) 1170:22-10, 1178:22-24 1179:14-17, 4/28/2017 REDACTED



Valhi Extended WCS’s Credit Facility

Robert Graham
Valhi

“While the 2017 and first quarter of 2018 plan has WCS
borrowing an additional $28.3 million during that period of
time the projected balances at March 31, 2018 of $70.0
million is still below the maximum availability under the
credit facility.”

Source: DTX358 at WCS-0000417507

REDACTED



WCS Is Meeting Its Current Financtal Obligations

Q. How about looking forward into the future?

Wi A And so looking forward, there have been
=ty some discussions so far about a letter of

U.S. Expert

credit that has been made available to
WCS and so that letter of credit has $43
million in available funds. WCS has
estimated that it may need 19 million of
available funds, so it has an excess
amount of credit available for it in the near
future, and that letter of credit lasts until
at least the first quarter of 2018. All right.

Source: Trial Tr. (Eastman) 1870:7-16, 5/3/17 REDACTED



WCS’s Conduct Is Consistent With Future Growth

Q. Turning to the fourth of your grounds that WCS is not
facing imminent failure, can you describe what WCS’s
market conduct leads you to that conclusion?

Dr. Gregory
Eastman

s A .. .They'retryingto. .. pursue future growth
opportunities and doing the kind of things you would
expect someone to try to do with the forethought to going
forward into the future. ... WCS is making investments
on various projects that have long-term future payoff, and
those could include the CIS application, the Class C
waste. It could -- or decommissioning projects for a
variety of the timing periods. . . . And, in addition, go to
the flip side is they have not done anything to reduce
shutdown. They have not taken steps to shut down, you
know, and they have not notified anyone, and made the
opposite representation to the TCEQ or Andrews County.

Source: Trial Tr. (Eastman) 1871:13-1873:2, 5/3/17 REDACTED



Steady Stream of Decommisstoning Projects

REDACTED



WCS Will Benefit from Its Teaming Agreement with NorthStar

Q. So WCS has a teaming agreement with NorthStar; is that right?
A. Yes, we have a teaming agreement with NorthStar.

Q. That agreement provides that NorthStar will use WCS as its
exclusive low level radioactive waste provider; is that right?

A. If they win the work, yes, sir.
* ® Kk
Q. And NorthStar and its partner have asked WCS to expand the

teaming agreement to cover any additional decommissioning
projects they undertake; right?

Dan Burns
WCS

A. Yes, sir. And we have not done that, but, yes, they have asked for
that.

Source: Trial Tr_ (Burns) 829:1-7, 832:5-9, 4/27/2017

Q. Allright. And at a general level, do you have an
understanding of what the amount of that money would be
dedicated towards WCS in waste disposal?

Scott State A. It's roughly $100 million.

NorthStar Source: Trial Tr. (State) 1003:9-1003:12, 4/28/2017

See also PTX 111; PTX 119; PTX 123; PTX129; PTX041 at ESD0J0O0034568; PTX042: Trial Tr. (Baltzer) 1184:10-20, 4/28/2017 REDACTED



WCS Investing in Growth Opportunities

Amy Samford
WCS

Scott State
NorthStar

Okay. And that line item [in WCS 2017 budget] for capital
expenditure is for $6.7 million in 2017; is that right?

That sounds right.

And the largest part of those expenditures are to expand
WCS’s RCRA cell; is that correct?

It's about four-and-a-half million dollars.

Source: Trial Tr. (Samford) 1398:23-1399:3, b/01/2017; see also id. at 1399:4-1401:2

... What's the dollar value of the capital funding that you've committed
to?

The - the request - the current request from WCS that we got on
Monday and that we're working on agreements to document is for a
total in two different baskets of probably around 35 million.

When you say “on Monday,” prior to Monday, you - you had already
made a commitment to provide capital funding to WCS; correct?

We in - in, | believe, a later revision of this teaming agreement, yes, we
had agreed to a funding, | - | believe, of $12 million for - specifically for

a rail tipper facility.
pp y Source: Trial Tr_ (State) 978:21-979:9, 4/28/2017

REDACTED




WCS Has Guaranteed Revenue for |l Years

Robert
Graham

Valhi

ce: Trial Tr. (Graham) 1569:21-1571:4 '02/201 )JO0034568 X181 at ESDOJO0057296; DTX322 REDACTED



EnergySolutions Negotiates Disposal Agreement with WCS

Q. And under this disposal agreement with WCS, EnergySolutions
can dispose of Class B and C waste at WCS even if the merger
is not consummated; is that correct?

hz A. Correct.

Ken Robuck Q. And having a disposal agreement for B and C waste is important
EnergySolutions to EnergySolutions in the decommissioning context, is that right?

A. Thatis correct.

Source: Trial Tr. (Robuck) 855:6-13, 4/27/2017

“EnergySolutions has an active, multi-year
Class B/C disposal contract with Waste
Control Specialists™

Source: PTX041 at ESD0OJ00034568

REDACTED



2016 Negotiations Between Defendants

CONFIDENTIAL

REDACTED



No Incentive to Exit Due to High Costs

Robert Graham
Valhi

Amy Samford
WCS

See also PTX243 at WCS-2R-0000036770 REDACTED



WCS Is Not in Imminent Distress

Samford
WCS

Q. .. ._IfValhi were to cut its dividend from eight cents . . . per share to
six cents per share . . . then Valhi would be roughly cash flow
neutral; is that correct?

A. Depending on the year and the holding company expenses, that

could work.
* % %
Q. ... Ultimately, this letter was successful and PWC did not issue a
going concern opinion; is that correct?
A. . __[T]his letter in combination with their analysis went to their

national office, and the PWC national office gave approval for them
not to issue a going concern opinion.

Source: Trial Tr_ (Samford) 1368-12, 1382:22-1383:4, 5/01/2017; see also DTX358

“Due to, among other things, the size of our WCS business relative to our other
businesses 1n terms of both net sales and asset size, the disposal of WCS would
not constitute a strategic shift that would have a major effect on our consolidated
operations and financial results under the guidance in ACS 205-20.”

Source: DTX394 at ESD0J00144074

REDACTED




“The failing company doctrine plainly
cannot be applied in a merger or in any
other case unless 1t 1s established that
the company that acquires the failing
company or brings it under dominion
1s the only available purchaser.”

Citizen Pub. Co. v. United States, 394 US. 131, 138 (1969)

REDACTED



Liidation Value

Horizontal
Merger “Any offer to purchase the
Guidelines assets of the failing firm for a
price above the liquidation
value of those assets will be

regarded as a reasonable
UL.S. Department of Justice altern ative O ffer : 22

and the

Federal Trade Commission

lssued: August 19, 2010

Source: Horizontal Merger Guidelines (2010) § 11 n.16 REDACTED



WCS Did Not Make Good Faith Attempts to
Elicit Reasonable Alternative Offers

Q. So let’s move on to your third opinion [which]

b* > was to evaluate whether Valhi's efforts to sell
Dr. Gregory WCS constitute a good-faith effort to elicit
Eaatman reasonable offers or WCS and above
e liquidation value under Horizontal Merger
Guidelines. ... [Clould you remind us again

of your opinion here?

A. Yes. My opinion is that Valhi's 2014 effort
and their 2015 effort were not focused on
eliciting that alternative offer above WCS'’s
liquidation value, and instead were focused
on maximizing the value maximizing the value
of Valhi to WCS.

Source: Trial Tr. (Eastman) 1884:9-20, 5/3/17 REDACTED



EnergySolutions’ Otfer Was Too Low 1n 2014

. And as part of the Wunderlich process,
EnergySolutions provided Valhi with a term sheet
4 for the purchase of WCS; is that right?

Rod

ZEEEN A They did.

WCS

. And that material sheet offered about $225
million total enterprise value?

| don’t recall.
e N

It was unacceptable to Valhi?
It was.

. It was too low?

It was.

Source: Trial Tr. (Baltzer) 1175:17-23, 1176:2-5, 4/28 /2017; see also PTX243; PTX475 REDACTED



Valht Held Out For More Money

VALHI, INC.

SEECIAL MEETING OF THE BOARD OF IMRECTORS

Upon & nofice gives, & spesial mesting fthe “Meefing™) n-i
“Board™ of Valld, lnc., & Delaware comporation ¢ Fadhi™ or the “C8
and held on Tuesday, October 2, 2015 st approximately 3:00 pun. (@l
the special meeting was 1o receive an updste on Waste Conroll 8
limited liability company that {54 subsidiacy of Walli (“HCS™,

The following directors wers present at al) or @ porfion of the!

Alsp present 2t all or @ portion of the Meeting, by the invili

following individuals,

Foben D, Grabam ...
A Andrew R, Louis ..
Keliy D. Luttmar oconeeen
Andrew B. MNece,
Coustrey J. Riley ..o

Ay A Samford .

Joht A, S5 Wi oo
Gregory M. Swalwell.......

 Vice President and General Counsel

Ocroser 2, 2015

Thomas E. Barmy
Loretta [ Feehan
W., Hayden Mcliroy
Bebby . O“Brien
Sizven L. Watsca

Executive Vics Presidess
Vige Presidenn, Secretary and Associate Gent
Execative Vice Presidest and Gloial Tax By

Exceutive Vice President of Legal and B
Condml Specialiss LLT
Executive Vice President and Chisf Find
Specialisis LLC

Vice President and Treasurer
Exegutive Vice Fresident eand Controlles)

“The negotiations with ECP resulted in a
significant increase in the proposed
purchase price of WCS totaling $300
million, represented by $270 million in
cash payable at closing, $30 million of
Series A preferred stock of the purchaser,
plus the assumption of approximately
$80 million of WCS debt. ”

All the individuals preseat at the Mesting participated TR HENET O N IEEDHOH
conference call,

Steven L. Watson, chairman of the board, president and chief executive officer of Vathi,
sarved 23 chairmen of the Meeting. A, Andrew B Louis, secretasy of Valhi, recorded the
minutes and served as secretary of the Meeting,

. e kg R M S i 8

CONFIDENTIAL

PLAINTIFF'S
EXHIBIT

U3, v EnergySolytions et al.
Civ. Mo 1:16-ov-01055

PTX571

WCE-2R- 100003042

Source: PTX571 at WCS-2R-0000039432; see also Trial Tr. (Graham) 1548:22-1550:24, 5/02/2017; PTX062; PTX435 at ESI-0004502 REDACTED




Valht Held Out for More Money
_—

“they need to believe they are getting much
higher value to consider the deal”

“risk that they view the value as way too low”

Source: PTX438 at ESI-0005239

).
Tyler Reeder

Energy Capital Partners

Source: Trial Tr. (Reeder) 951:21-952:12 4/28/2017

REDACTED



EnergySolutions Paid a Premium for WCS

VALUATION SUMMARY

{iodiars it M Gns)

Methodology Implied Enterprise Value ($ in Millions)

Public Comparables Analysis - 2015
PROJECT CLEAN

PRESENTATION TO THE BOARD OF DIRECTORS

Graham
Valhi

NOYEMBER 18, 2015 Public Comparables Analysis - 2016

Public Comparables Analysis - Frice to

Book Valus
Stephens

Precedent Transactions Analysis- 2045

Precedent Transactions Analysis- 2016

Source: DTX124 at WCS-2R-0000036509; Trial Tr. (Graham) 1562:18, 1562:14-17, 05/02/2017; see also PTX261; PTX437; PTX438 at ESI-0005239 REDACTED



“Wunderlich Process” Not a “Failing Firm” Shop

RECACTE

o MEMORANDUM
ME MO RANDIM PRIVILEGED & CONFIDENTUAL

PRIVILEGED & CONFIDENTIAL,
Lisa Simmors, Serena Connelly ind Annere Simmors

Lisa Simmogs, Sercna Conpelly and Aspette; Simons; . . ;
£ 4 Drallas Corporate Mansgement Team -

Dallas Corporate Mansgement; Team = . ks . £ , -

§ = i o ¥ . B i “raha “rep S i

Stgxe Watacn, Dok (' Drice, Billl Lindquist, Rob, Uraham, Greg Swalwell, Kt;*he Lk::t;o: A;f\{i]ircw Bill Lindquist, Rob Graham, Ceeg Swalwell,

Keliy Luomer, Audy Nace s el e

Lori, Fechan, Andy: Fleck, Saody Myers : Lori Feehan, Andy Fleck, Sandy Myess

Apil 1Y, 2014

Updiste Report)

September 8, 2014

“IW e believe 1t will also be
acceptable to continue to manage the
development of the business as a

100% owned subsidiary of Valhi.” —
September 2014

= CALTTD STL TOTTINITe o1 TEsITe oo oy
closely-held busiresses, Lindsay Goldberg beld & signdficant investment in Energy Solstlons
during the peried that business grew fiom 2 single dispesal facilisy site to a bmoad based
publically hedd business in the radioactive wasiz industry. Lizdsay Goldberg was insturnental in
the ransformatien: of the Energy Sclutions businesy, bevond the finencial capital they provided
andior helped progurs, Lindsay Goldberg seld e remaining interest in Energy Soluticns in
2010, We have been discussing a potential investment in WS with the same lead partners of
L ITITITE s the firm who oversaw the prior invesiment in Energy Solutions. We belisve their prioe

EXHIBIT ; experience in the industry enhances the value of the fira™s potential direct investment in WCS
% v Fravivickarions ot ot We also believe their desire o work collsboratively with =s in identifying appropriate

KL Mg, 1386001086 acquisitions énd ather growth cpportanities, 33 well as being a future source of capital for the

PTX595
PLAINTIFF'S

EXHIBIT

. . S, ErengySontions s,
WGE: 2R-000036698 Ou Mo, 116241056

COWFIDENTIAL
PTXZ 9 3 WES.IR-0000038789

CONFIDENTIAL

Source: PTX595 at WCS-2R-0000036700 Source: PTX293 at WCS-2R-0000036770

See also PTX598 at WCS-2R-0000036764 REDACTED



Wunderlich Terminated 1n August 2014

Q. Okay. Ultimately though, Wunderlich did
not do a very good job for WCS, did it?

Rod Baltzer A They d|d exaCtIy What we tOId them tO dO

WCS

Source: Trial Tr_ (Baltzer) 1172:10-12, 4/28/2017

“In the view of WCS, Wunderlich has acted
with misconduct and reckless disregard of

their obligations and duties to WCS.”

Source: PTX166 at WCS-2R-0000441075

REDACTED



Valhi Took the “For Sale” Sign Down

Robert
Graham

Valhi

TX261 at STEPHENS 000001-006 REDACTED



Despite U.S. Ecology’s Persistent Interest, WCS Favored ES

Source: PTX263 at USE-D0OJ-0000019 Source: PTX298 at USE-D0J-0000021

REDACTED



Valht Has Never Done Iiquidation Value Shop

Robert
Graham

Valhi

Source: Trial Tr. (Graham) 1558:11-19, 1559:7-19, 5/02/2017 REDACTED



Closing WCS Economically Irrational

Q. So how do you determine that WCS has value?

A. Because WCS is a division within a larger corporate entity, you can't just look at the stock
price and try to figure out what their value is and you have to try to rely on an alternative
method to do that. In this case, there were a number of different valuations that were
done over time that helped lay out what people thought WCS’s value was. And | have a

Dr. Gregory

Eastinan demonstrative here that lays out some of those, those values.
U.S. Expert Source: Trial Tr. (Eastman) 1864:23-1865:6, 5/3/17
Value
(millions)  Aug. 2014 Aug. 2014 Sept. 2014 June 2015 Nov. 2015 Jan. 2016
$400
$350
$300
$250
$200
$150
$100
$50
$0
Lindsay Roark EnergySolutions - Stout EnergySolutions Valhi
Goldberg Capital Group Project Parker: Risius Ross Purchase Price Impairment
Without Synergies (SRR) Analysis

Source: Eastman Report, Exhibit 7 REDACTED



Detendants Failed to Meet Their Burden of Eliciting Alternative Otters

Q. And Mr. Eckles asked you if you had gone out and talked to Roark
Capital, and if you've had gone out and talked to Lindsay Goldberg,
and if you have gone out to elicit any reasonable alternative offers
Dr. Gre i for WCS. As the government’s expert in this case, is it your
Eactorian obligation to go out and elicit reasonable alternative offers for WCS
above its liquidation value?

U.S. Expert

A. Not as | understand it, | don’t believe it's mine.

Q. And whose obligation is that under the Horizontal Merger
Guidelines?

A. | would - my understanding is that is the defendants’, but I'm not
going to give a legal opinion on that, so, but that's my
understanding.

Q. And, again, did you see any evidence in the record that Valhi at any
time had done that, gone out to seek reasonable offers?

A. | have not seen any.

Source: Trial Tr. (Eastman) 1991:20-1992:11, 5/4/2017 REDACTED



Alternatives to Merger Exist

; ;_ : Q. Do you see the final . . . sentence on this page that reads: “If such pending
by - sale transaction were not to be successfully closed, we would in the future
4 continue to consider and evaluate various other alternatives with respect to
o our waste management segment.”

Amy Samford [V (ST
WCS * % *

Q. Okay. And this memo was written less than two months ago; is that right?
A. Yes.

Source: Trial Tr. (Samford) 1388:13-20, 1388:23-25, 5/01/2017; DTX358 at WC5-0000417511

And you received a call from a Mr. Sean McCabe in January 2016 on behalf of a
potential buyer; is that correct?

| believe | did.

And he’s the former president of WCS?

He is.

And you took no steps to determine who he was calling on behalf of, did you?

| did not.

And three months later, Mr. McCabe returned and made another inquiry on behalf
of another potential investor?

I'm not sure if it was a different investor or the same investor.
Again, you took no steps to pursue that; is that correct?
| did not.

o

Rod Baltzer
WCS

ocporor

ko

Source: Trial Tr. (Baltzer) 1174:17-1175:7. 4/28/2017

See also PTX267 at WCS-2R-0000160621 REDACTED



Alternatives to Merger Exist

Q. So, Mr. State, you've got teaming agreements with WCS. Is it
true that you recently have been in talks with WCS to make
an offer to acquire the company?

Scott State _
NorthStar A. We've not made an offer to acquire the company. We've -

we've let the company know that if the process that they're
in is hot successful, we think there’s potentially an
opportunity out there to find an acquirer; that we have an
interest in the business, AREVA has an interest in the
business, Burns and McDonnell has an interest in the
business, but there’s never been an offer to buy the
company.

Q. Have you been involved in talks with WCS on this subject,
personally?

A. | personally made one statement, that we believe there
would be alternatives should this not happen.

Source: Trial Tr. (State) 983:18-984:9, 4/28/2017; see also id. at 984:10-16 REDACTED



Courts disregard or discount “a firm’s behavior
undertaken with the aim of persuading a court or the
government regarding the legality of a merger.”

United States v. Aetna Inc., - F. Supp. 3d ---, 2017 WL 325189, at *59 (D.D.C. Jan. 23, 2017)

“[T]he [FTC] was not required to take account of a
post-acquisition transaction that may have been made
to improve [the defendant’s] litigating position. . ..
Post-acquisition evidence that 1s subject to
manipulation by the party seeking to use it is entitled
to little or no weight.”

Hosp. Corp. of Am. v. Fed. Trade Comm'n, 807 E2d 1381, 1384 (7th Cir. 1986)

REDACTED



BRG Analysts Was Done for Litigation

Robert
Graham

Valhi

Source: Trial Tr. (Graham) 1571:24-1572:6, 1572:13-17, 5/02/2017 REDACTED



Failing Firm Representations to This Court Inconsistent
with Valhi’s Certifications to SEC

Q. Do you see the sentence here that says, “We believe our broad range of
permits for the treatment, storage and disposal of exempt waste, LLRW and
mixed LLRW streams may position us better than our competitors and are a
key element of our long term strategy to provide one-stop shopping for
exempt waste, LLRW and mixed LLRW.”

A. Yes.

Q. And Valhi filed this statement with the SEC describing the long-term strategy

for WCS just six weeks ago; is that right?
* kK *

THE COURT: And was this filed six weeks ago?
THE WITNESS: It was filed six weeks ago.

Source: Trial Tr. (Samford) 1392:3-1393:3, 5/01/2017; DTX395

Samford
WCS

“This price competition resulted in minimal use of our RCRA landfill in the past. Beginning in 2014,
we gained the ability to accept a broader range of waste for disposal in the RCRA landfill. This has
increased the use of our RCRA landfill because it has allowed us to be more competitive for ‘low
activity waste,” which 1s hazardous waste that possesses very low levels of radioactivity and has been
exempted by law from management and disposal requirement applicable to LLRW. We believe our
broad range of permits for the treatment, storage and disposal of exempt waste, LLRW and mixed
LLRW streams may position us better than our competitors and are a key element of our long-term
strategy to provide ‘one-stop-shopping’ for exempt waste, LLRW and mixed LLRW.”

Source: DTX395 at ESD0OJ00144346

REDACTED



Failing Firm Representations to This Court Inconsistent
with Valht’s Certifications to TCEQ

Q. And the Valhi Holding Company certifies in these documents that it meets all
of the requirements of TCEQ’s financial test for each of [WCS’s disposal]
licenses; is that right?

A. Yes.
Q. And as part of meeting TCEQ’s financial test, the Valhi Holding Company
Amy Samford certifies that it has not received a going concern qualification from an

independent auditor; is that right?
A. That's correct.

Q. And...no going concern qualification means that [Valhi’s] auditors believe
that it will be in business 12 months from now; is that right?
A. Twelve months from the date of the report. I'm not sure what the date of the
report is. Atthe end much March-ish.
Source: Trial Tr. (Samford) 1396:22-1397:12; 1397:20-1398:4, 5/01/2017

WCS

We confirm, o the best of our knowledge and belief, as of March 31, 2017, the date of your
report, the following representations made to you during your engagement:

. We have made available to vou all significant information that we believe is relevant to the
subject matter or assertion and the agreed-upon procedures, including. if applicable,
information about actions taken at meetings of the board of directors and committees of the
board of directors.

We are respansible for the completeness and accuracy of the information supplied o you. ‘-7/" S ,& K{’ ,{/\_é;//

o

. " Gregory M. Swalwell ~ ~—
3. There are no known matters contradicting the subject matter or the assertion. Executive Vice President Chief Financial Officer
_ and Chief Accounting Officer
4. There are no communications from regulatory agencies affecting the subject matter or Valhi Holding Company

assertion.

Source: PTX608 at WCS-0000429554 REDACTED



Failing Firm Representations to This Court Inconsistent

with WCS’ Regresentations to 1ts Re%ulator

Q. WCS has filed a number of supplements and updates to this
application, including one on March 2016, 2017; correct?

Correct.

And that March 2016, 2017 revised application contains the
same Section 1.6 financial qualifications and financial
assurance, as the original application; is that correct?

4

Rod Baltzer Q

WCS

A. | believe it does.
Source: Trial Tr. (Baltzer) 1231:4-11, 5/01/2017

“1.6 FINANCIAL QUALIFICATIONS AND FINANCIAL ASSURANCE
This section demonstrates that WCS’ financial qualifications are adequate to
carry out the activities for which the license 1s sought . ... WCS has invested
over $300 million in licenses, buildings, equipment and improvements at the
current radioactive waste disposal facility in Andrews County, Texas. In
addition, its owner has invested additional capital to fund other cash needs.
The mnvestments made to date demonstrate the strong commitment that WCS
and 1ts owner have to the current and future facilities.

Source: PTX421 at WCS-0000314581

REDACTED



Failing Firm Representations to This Court Inconsistent

with WCS’ Regresentations to the Public
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Source: PTX708 at 2-3 REDACTED



CISF Suspension = Litigation Tactic

“temporarily suspend all safety and environmental
review activities as well as public participation activities
associated with WCS’ license application”

Source: DTX450 at WCS-0000429636

Q. And a month later, on April 18, 2017, you notified the NRC
that WCS was temporarily suspending its application?

A. Yes.. .

* Kk %
Rod Baltzer Q. And, in fact, that temporary suspension occurred the same
wcs day as the pretrial conference in this case didn't it?
A. I'm not sure.
Q. April 18th, 20177
A. | believe that was the date of our withdrawal letter.

Source: Trial Tr. (Baltzer) 1281:17-1232:5, 1233:25-1234:5, 5/01/17

REDACTED



Closure Decisiton = Sham

FRIDAY, APRIL 28, 2017

Q. And as of the time now, WCS has not made a decision to cease
operations if the merger does not close, has it?

A. Atthis point, we're required to operate in the ordinary course
under our acquisition agreement.
Rod Baltzer

WeS Q. So it has not yet decided to shut down WCS if the merger does
not occur?

A. Correct. No decision has been made.
Source: Trial Tr. (Baltzer) 1209:18-24, 4/28/2017

Robert
Graham

Valhi

REDACTED



Nothing Changed 1n 4 Weeks

Robert
Graham

Valhi

REDACTED



Tuesday, May 2, 2017

Robert
Graham

Valhi

Source: Trial Tr. (Graham) 1593:14-15 5 REDACTED



Appendix




Failing Firm Representations to This Court Inconsistent with WCS’s Representations about TCEQ

Q. Now, during your direct examination, your counsel was asking you
questions about DTX-292. If you would like to refer back to that,
please feel free to do so. But Mr. Charles Maguire does not have the
authority to impose a price cap, does he?

A. He believes he does.

Source: Trial Tr. (Baltzer) 1167:10-15, 4/28/2017

Q. Do you recall generally what you said to Mr. Baltzer?

A. Well, | - 1did try to explain to him that there would be a significant process
involved if we were to undertake that kind of rulemaking and that | was not at all
sure whether or not we would be interested in undertaking that kind of
rulemaking should it be proposed because of the impact that would have on

revenues received.
* kK

Q. You said that you were not at all sure that the State of Texas would be interested
in pursuing this rulemaking because of its impact on revenues. Could you explain
TCEQ in greater detail what you mean by that?

A. Well, first of all. | want to make it clear whether or not we would be interested in
pursuing a rulemaking is a Commission decision, not —- not a lowly division
director. . .

Charles
Maguire

Source: Trial Tr. (Maguire) 1817:25-1818:7, 1818:8-25, 5/03/2017

See also PTX389 at DOJ-ESWCS-00032022 to -024; PTX593 at WCS-0000020757 REDACTED



B Bonefits from ES-WCS Competition

“IT]ust notified by-that ES has a first right of refusal price to beat
from WCS.”

Who sctually sent the paper wadk to WCS?

Is this a vele of no confidence an our pesformence on the
praject to dare?

B R e of

just a negotiating tactic to reduce pricing same as their oy

“To be clear —-received a T&D price from WCS the
i et ot ool el pieces. Now, they Want-reduced disposal price and a response by
10/3.” — Tony Didgeon (ES)

This is the 2nd time.

Bt rrgaris. T
I .

D0 Dt %, 3604, 0005 ML Tamcon Wil <3l

ERSOLTIONS January 7, 2015

desire o go shopitwouranot]  WE Can raise prices by-in Jan 2015; but given-desire to go

=GPl is in range of 1.7% for 20

- mia 2014[ll e reswe  shop it would not play well”

that they would not implemen
exfend contract for an addition,,

— This unofficsal verbal offer has—
expeacts huge savings from the

~Ivnwsoxonecomm  “Mid 2014 - said 1if ES were to go back to its _that they
would not implement the go shop period and would extend contract for an
additionalﬁ”

PROPRIETARY AND CONFIDENTIAL

Source: PTX054 at ESIF0039809; see also Trial Tr. (Robuck) 857:4-858:17, 4/27/2017; Trial Tr_ (Didgeon) 214:16-215:9, 222:1-19 4/24/2017
REDACTED



Fxelon Benefits from ES-WCS Competition
e —

Q. And Exelon got lower prices for Class A
-. waste disposal as a result of its 2015
P\ P renegotiation; is that correct?

Carol Peterson

Exelon A. Yes, I'm aware of that.

Source: Trial Tr. (Peterson) 1439:14-16, 5/01/2017

“[T]he bottom line 1s that the average annual

savings to [N s Iy ar”

— Tony Didgeon (ES)

Source: PTX230 at ESI-0029906; Trial Tr. (Didgeon) 215:10-217:13, 4/24/2017

See also PTX545; Trial Tr. (Didgeon) 219:12-221:5, 4/24/2017 REDACTED



_EnergySolutions Sought to Lock Up Processors (ILAO)

REQACTED

From: dilockw
Sent: Thunsday, March 12, 2005 258 AM

Ta: Fwrab
Subject: Re

mricn March 11, 2015

On Mar 11, 2045, at

Thisis the la
| autherized §

“This 1s the last processor we have to tie-up
to ensure all processed LLW comes to
Clive. I authorized Bret to close the deal

!7)

- Ken Robuck (ES)

Sent fram my itad

Om Mar 11, 2015, ot 3:14 PM, Reet flogars >thmg_ wrates

Ken,

et v cowipl e wieh v bo discuss a disposal agreement for the shredded Hlters
th i fias b
5 has epgagad them cn a disposal contract ubmitted an impeet patition to
the Texaz Compact Commisson ia Jaruary. | canvinzed) to hold off signing an agreament
with WCS until we ware able to rraet.

een shipping us abaut $1M/year worth of waste to the CWF via

PLAINTIFF'S
EXHIBIT

115 v FrargySnlution ot al
Civ Mo, 1:16-0-01056

PTX055

CONFIDENTIAL ESI-0039843

Source: PTX055 at ESI-0039843; see also Trial Tr. (Robuck) 858:18-859:14, 4/27,/2017 REDACTED



Processors Divert Waste from EnergySolutions to WCS (LAO)

$2,500,000 -

Dr. John Mayo

$2,000,000 - A
B U.S. Expert
$1,500,000 -
$1,000,000 - “And all you're seeing here Is,
you do see a diversion, a
$500,000 - diversion of waste from
EnergySolutions over - giving
S i I ; ; :

$0 - =
2013 2014 2015 — bUSInQS_S now, Permale IS
mTOXCOBSFR wESBSFR MES Clive WWCS now giving business to WCS.

And on the next slide, you've
got another processor whose

name is Alaron. This same
picture emerges.

What you see is Alaron
Increasing the amount of
waste that it’s shipping to
WCS, again having a

competitive impact,

presumably.”

2014 2015 2016
2 TOXCO BSFR mES Clive mWCS Source: Trial Tr. (Mayo) 628:6-14, 4/26/2017

REDACTED



Processors Do Not Compete for Disposal
_—

“The processors don’t dispose of anything.
Everything that comes on-site has to get
' processed and has to leave the site and
John Christian go someplace.”

EnergySolutions

Source: Trial Tr. (Christian) 1017:11-13, 4/28/2017; see also id. at 1016:21-1017:13

“But what’s critical is not to confuse
processor competition with disposal
competition. Disposal competition’s

y

SALLUEEEN  question is who can dispose of the waste.”

Defendants’ Expert

Source: Trial Tr. (Israel) 1616:4-6, 5/2/2017; see also id. at 1615:14-1616:16

See also PTX374 at 10 REDACTED






WCS Has Suftficient Capital Until 2018

Q. The credit facility that WCS has comes through Andrews County Holdings; is that
correct?

A. That's correct.
Q. But ultimately, the money comes from Valhi, Incorporated; right?
A

! Yes.
Samford * % %

WCS Right. And Valhi said that the credit facility was for $85 million; is that right?
The credit facility is for $85 million, that’s true.

Okay. And Valhi told PWC that the credit facility was good through March 31st,
2018; is that right?

The credit facility expires on March 31, 2018.

And Valhi told PWC that it expected WCS to borrow less than the full amount of
the credit facility this year; is that correct?

A. WCS told PWC that they expected to borrow less than the full amount of the
credit facility.

o = o

o P

Source: Trial Tr_ (Samford) 1375:8-13; 1383:14-24, 5/01/2017

“While the 2017 and first quarter of 2018 plan has WCS borrowing an additional
$28.3 million during that period of time the projected balances at March 31, 2018
of $70.0 million is still below the maximum availability under the credit facility.”

Source: DTX358 at WCS-0000417507

REDACTED
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