MARRETING, LICENSE, DISTRIBUTION & PROMOTION .—\GREE.\IE.\'T

This Markeung, License, Distribution & Promotion Agreement (the “Marketing Agreement”) (s entered
into and effective as of December7, 1996 (the “Effective Date™) by and betwezn MICROSOFT
CORPORATION, a Washington corporation located at One Microsott Way, Redmond. WA 98032
(“Microsoft™) and POINTCAST, INC., a Califomia corporation located at 10101 N. De Anza Blvd.,
Cupentino, CA 95014 ("PointCast”™).

RECITALS

Microsoft is the owner and/or authorized licensor of the Windows 95 operating system. as well as of
certain Intemnet-related technology, including “browsing™ software known as *[nternet Explorer™ for the
Windows 95, Windows NT, Windows 3.xx, Apple Macintosh and Unix operating svstems.

Forthcoming versions of Intemer Explorer are expected to have a feature known as “Active Deskiop.”
which will enable users to choose pre-selected. and/or create their own, categories of “streaming™ content
which is automatically and periodically downloaded or “‘pushed” to the user via the World Wide Web
CWWW™),

PointCast is the developer and owner of 2 media aggregation, delivery and service business whereby it
pushes licensed content and advertisements to users of PointCast technology. PointCast is currently subject
to cerain agreements with third parties concerning promotion and distibution of non-Microsort Internet
“browsing” sottware, which all parties intend to honor.

Microsoft and PointCast wish to enter into a strategic marketing and disuibution agreement whereby the
parties will promote and asgist each other’s efforts in developing the “push™ content business on Microsoft
platform technology. In addition; PointCast is willing to market, promote and distribute nternetr Explorer
and related Microsoft Internet technology as its primary next generation browser platform for its business.
and Microsoft is willing to include PointCast as a premier content aggregator on the Active Deskiop and
provide PointCast broad diswribution: -

The parties hereby agree as follows:

AGREEMENT
1. DEFINITIONS

1.1 “Active Desktop" means a feawre of Microsoft's Intemet Explorer (planned for inclusion in v-4.0 a:d
later) which provides, among other things. facilities to support “push™ or “broadcast” of Channel
Content, offline browsing of Content, and Content Rotation.

1.2 ~Applicable Patent(s) Claims™ means: (i) from Microsoft, Patent(s) claims which are infringed.
directly or indirectly, either by inducement or conmibutory infringement, by Pointcast technoinwin,
products or services when made, sold, offered for sale, imported, andfor used for thewr pe:. i
purpose; and (ii) trom Potntcast, Patent(s) claims which are infringed, directly or wndirectly, b
inducement or conuibutory infringement, by Microsoft technologies, products or service:; -
made, sold, offered for sale, imported, and/or used for ther intended purpose.

1.5 “Channel” means an aggregauon of one or more categories of Content and/or Sub-Channels anet
assoctated advertising that is displayed or available to be selected bv an End User or Custome:
display within a Client.
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14 “Client” means software that delivers Channels through Content Rotation to End Users.in one or
more display elements, inciuding: (1) an interactive appiication (such as a “Web Browser™) that
displays information wuthin an application or similar window or directly upon a operating system
desktop: (ii) an animated and network-interactive screen saver application: and (iii) a scrolling ticker
application.

1.5 ~Confidential Information™ means: (i) any trade secrets relating to either pary’s product plans.
designs, costs, prices and names, finances, marketing plans. business opportunities. persoanel.
research, development or know-how: and (ii) the specific terms and conditions of this Marketing
Agreement. “Confidential [nformation™ shall not include informarion that: (i) is or becomes
generally known or available by publication, commercial use or otherwise through no fault of the
receiving party; (i) is known and has been reduced to tangible form by the receiving party at the time
of disclosure and is not subject to restriction: (iii) is independently developed or learned by the
receiving party without reference to any Confidential Information of the disclosing partv: (iv) is
lawfuily obtained trom 2 third party thac has the right to make such disclosure: or (v)is made
generally available by the disclosing party without restriction on disclosure.

1.6 “Content” means dat. text, audio files, video files. graphics files. photographs or other materials
provided for use on services such as the PointCast Network, MSN, MSNBC and the like.

1.7 “Content Rotation™ means the sequential time segments managed by a Client during which the
Selected Content and associated advertising is displaved within the Client’s display elements.

1.8 “End User” means a third-party customer or potential customer, including corporate and similar
direct end user customers. to whom Content is delivered through a Client for such customer’s or
potential customer’s use and not for further sublicense or distribution.

1.9 ~Excluded Territory™ mgans any locale which the parties are not able to reach a good faith agreement
to include in the Territory pursuant to the procedures described tn Section 3.3(g).

1.10 “Existing Product [aveatorv” riigans products of a party hereto which have been manufacrured or
reproduced prior to termination or expiration of the Agreement, but not vet sold as of termination or
expiration, provided that such products of a party shall not exceed a quantity reasonable o carry as
inventory in the ordinary course of business and in relation to the quantities dismributed prior to
termination or expiration.

.11 “First Tier ICP" means an [CP which is given “first tier” or “premier” status on Active Desktop. First
Tier ICPs are generally given comparable placement on the Active Deskiop to Microsoft’s own
media propertes (such as MSN), and are distributed as part of Active Desktop on all media
(including World Wide Web distribution, OEM. and retail) and in a manner no less favorable than the
Active Deskrop distribution provided to MSN. First tier or premier status means a Pre-Configured
Channel. of which Microsoft intends there will be no more that ten (10) third parry ICPs (and.
approximately, three (3) Microsoft media Channels) ¢lassified as such in the first vear following the
initial commercial release of Active Desktop. Microsoft may elect to segregate First TierPremiere
[CPs into two (2) separate groups. such as a group for consumerhome use. a group for
corporate/business use, or comparable groupings as Microsoft mav reasonably select). in which case
there may be up to ten (10) third party ICPs in each of the two aferementioned groups.

1 12 ~ICP” means independent content providers which develop their own Content and’or which aggregate
and distribute Content from other developers.

1.15 “Intellectual Property”™ means all proprietary rights owned or controlled throughout the world,
mncluding, but not limited 1o, copyrights. trade secrets, trademarks. and licenses thereto, and patent
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“Intemmet Explorer” means Microsoft's WWW browser and related [ntemnet client technology for all
Platforms as is marketed by Microsoft under the name “Internet Explorer”. ncluding suctessor or
replacement versions thereof., whether or not called the “Intemet Explorer.”

5 “Licensee(s)" shall include any third party licensee of a party's technology, including. but not limited

to OEM. rewil and other dismributors. and End Users of a party’s products and/or services.
“Microsoft [nternet Technology”™ means lnternet Explorer, Active Deskiop. Microsoft's Internet
Information Server sotrware technology for the Windows NT Platform, and related technologies.

“MSN" means the Microsoft Network online information service.

“Optional Content” means Content that is available for selection by an End User on a particular
Channel or Sub-Chaanel, but which is not the pre-configured default Content for that Channel or
Sub-Channel.

“Other Browsers™ means third party software and related client technology for any Platform (other
than [ntemet Explorer) that is (i) designed to view, render, browse or otherwise interact with Content
on the Internet, the WWW and/or other public networks now existing or hereafter created, and/or
which includes Client functionality and (it) developed by a third party and which ranks in the top two
(exclusive of [ntemnet Explorer) most widely used browsers for each Platform, as such use is
measured by the average of Browserwatrch (hup://browserwarch.iworld.com/stats/stats.heml) and
{nterse (htp://www interse.com/webtrends/) as of January {, [997.

“Patents” means: (i) any and all patents (or the inventions, ideas or applications therefor) worldwide,
whether currently existing, or later developed. applied for or issuing during the Term and under
which patents (or the inventions, ideas or applications therefor) a party. or any of its Subsidiaries,
now has. or obtains dlEﬁlg the Term. the ability or right to license or grant immunity from suit to the
other party; and (ii) all extensions. divisionals, continuations, continuations-in-part, resxaminations
and reissue patents of such partents, as well as patent applications thereof, to the extent rights artach 10

such applications. .

“Platforms” means the operating system platforms supported by [nternet Explorer; currenily such
platforms tnclude Windows 5.xx, Windows 95, Windows NT and Macintosh. including successor or
replacement versions thereof.

“PointCast Private Network™ means private, proprietary or limited audience information services
delivered by PointCast to End Users. directly or indirectly through third parties, for a fes or by
special subscription. “PointCast Private Networks™ include a flat-fee or subscriber-based fee offering
of PointCast services through a commercial on-line information service.

“PointCast Network™ is PointCast’s Channel and Sub-Channels generally available to End Users
without charge through the WWW, including successor or replacement versions thereof, whether or
not called the “PowntCast Network.” The PointCast Network does not include PointCast Private
Networks. “PomntCast Network v2.0” refers to the next scheduled major release version of the
PointCast Network and all successor versions thereto, and includes the next scheduled major release
of PointCast Client sofrware and all successor versions thereto.

“Pre-Coniigured Channel” means a Channel which has an idenufving logostrade mark and associated
pointer:URL integrated into the Acuve Desktop user interface such that the End User is exposed to
the Pre-Contigured Channel when they first use andfor personalize the Active Desktop and unu! the
End User deletes or changes such configuration.

“Selected Channel” means a Channel currently selected by the Client End User to be mncluded in the
Content Rotwation.
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“Selected Content”™ means. tor a Channel or Sub-Channel: (i) the detfault Content suppiied by the
Channel provider which cannot be deselected by an End User or customer: and () thé opnonai
Content suppliied by the Channel provider and currently selected by an End User.

“Sub-Channel™ means a collection o Content provided by a Channel. For example. in s intended
configuration for the Active Desktop, PointCast Network is 2 Channe! which contains a Sub-Channel

entitied “Sports.”

“Subsidiary™ shall mean a corporation, company or other eatity, over which a party has sufficient
control. either directly or indirectly. so that the party is able to grant a license, release or orher
immunity from suit to the other party with respect to the corporation. company or other enury's
patents. “Sufficient control” is deemed to exist where fifty percent (30%) or more ownership or
equity interest (such as voting stock or other interest which conveys the right 1o vote for the
appointment or election of the coatrolling management) is, now or hercafter. owned or conrrolled.
directly or indirectly, by a party.

“Term"” means the terin of this Markering Agreement which shall be the period commencing upon the
Effective Date and ending one (1) vear from the first commercial release of a version of [nternet
Explorer conuaining Active Desktop. but not later than October |, 1998, unless earlier terminatad in
accordance with Section 12.2 or 12.5. or unless extended by Microsoft in accordance with
Section 12.1. Unless otherwise expressly stated in this Marketing Agreement, all: covenants and
license grants are limited to the Term. ’

“Territory” means the United States, English-speaking Canada, and any additional countries added in
accordance with Section 5.5(g).

“Transittion Date™ is the earliest date on which it s commercially practicable for PointCast to market,
promote. and distribu@dntemert Explorer. consistent with PointCast’s preexisting written. contractual
obligautons to third parties, bur not later than May 14, 1997. Notwithstanding the foregoing, nothing
in this Agreement shall be construed as obligating PointCast to act (or refrain from acung) in any
maaner which could constitute a'breach of such preexisting agreements.

“Win32" means, collecuvely, the Windows 935 and Windows NT Plattorms.

POINTCAST OBLIGATIONS

Adoption of Current Microsoft Internet Techpology. PointCast shail integrate, adopt, marker,

promote and distribute Microsoft [ntemet Technology as follows:

(a) Internet Explorer. PowntCast shall as soon as commercially practicable adopt and
integrate {nternet Explorer v3.0 with the PointCast Network v2.0 for Win32 and. to the exrent
technically feasible based on PowntCast’s then-current technical resources, the Windows 5 xx
and Apple Macintosh Platforms. Subject to Secuions 2.1(b) and (c) and to Section .3,
commencing on the Transition Date, PointCast and us Subsidiaries shall, exclusive of any
Other Browser, market, promote and, to the extent of PointCast's distrbution efforts  the
ordinary course of its business, disiribute (via WWW download. QEM, retail and direct
distribution) the combined PointCast Network v2.0 and Win32 [ntemnet Expiorer v3 0 to its
End Users on the Win32 Platform.

Subject 1o Secuons 2.1(b) and (c) and to Secuon 2.3, commencing on the Transition Do,
PomntCast and its Subsidiaries shall, exclusive of any Other Browser, market, sromote and.
the extent of PowmntCast's distribution efforts mn the ordinary course of 1ts business. disiribute
{via WWW downioad, OEM, rerail and direct distribution) the combined PointCast Nerwark
v2.0 and the Windows 3 xx and Macutosh Intemet Explorer v3.0 w© its Ead Users on e
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appropriate Platforms.  Microsoft acknowledges that general availability of the Macintosh
version ot the PointCast Client may be defaved bevond May 14, 1997,

Subject to Sections 2.1(b) and (c) and to Section 2.3, commencing on the Transition Date.
PounCast shall consistently market and promote the PowtCast v2.0/Internet Explorer v3.0
combination (and. following its release, for Win32, the PoiniCast Network:Active Deskiop
combination) as the sole preferred implementation on the appropriate Platforms. Subject to
Sections 2.1(b) and (c) and to Section 2.3, commencing on the Transition Date. the PointCast
Clieat for all Platforms shall be modified to include (i) subject to PointCast's reasonable user
interfacz design constraints. an “Install lnternet Explorer™ button prominently in the lower left
comer of the main browser window (which need only appear if [ntemet Explorer is not alreadv
installed, in which case no alternative browser bution shall be displaved). (ii) use
configuration options to enable the End User to locate and use an alreadv-instalied version of
Internet Explorer. and (iii) user configuration options to enable the End User to make the
PointCast co-installed [nternet Explorer the user's default browser. PointCast shall use
reasonable commercial efforts to engage in advenising (consistent with historical budgets)
and/or other promorional efforts intended to cause PointCast users to download two million
(2.000.000) copies of Internet Explorer during the Term. PointCast's first vear obligations to
pay the fze under Section 3.3(b) shall be credited by Thres Million Dollars ($3.000.000) in
return for PointCast’s good faith marketing and distribution etforts in promouno Intemnet
Explorer with PointCast.

(b) Distr:bution Exceptions. For Internet download versions of the PointCast Necwork V2.0,
PowntCasi and its Subsidiaries may offer as an option 10 End Users who request it. a version of
the PointCast Client sortware that contains PointCast's integrated proprietary WWW browser
promoted as being- intended for dial-up modem users. provided that such version is also
compatibie with and easily integrated with the PointCast Network v2.0/Internet Explorer v3.0
combination wien the same is downloaded and/oc installed separately. Further, PointCast and
its Subsidiaries shall be entitled to offer, as an option to OEMs. a version of the PointCast
Clieat software that contains PointCast’s integrated proprietary WWW browser, provided that
such version: (i) is alsd compatible with and easilv integrated with the PointCast Nerwark
v2.0/Internet Explorer v3.0 combination when the same is downloaded andror installed
separatelv: and (ii) 1s offered only to OEMSs that specify a need for such version despite
reasonable zfforts by PointCast to ger such OEMs to use the PointCast NerworksInternet
Explorer combination.

(<) Onlire Services. For any Platform. PointCast and its Subsidiaries will not be precluded
from promoting, marketing and diszributing a version of its Client software in conjunction with
software from America Online, CompuServe and Prodigy with the default browser specified
by such online service providers.

(d) WA Site. Commencing on the Transition Date, PointCast shall promote Microsoft as a
premier sponsor on www.pointcast.com. Such promotion will include. but not be limited 1o:
(1) placemznt of the Microsott logo on the site: (ii) placement of such logo to be ar least as
prominent as any other sponsor of the site; and (iii) placement of the Internet Expiorer logo as
appropriate on its software download pages on the site. PownrCast shall follow Microsoft's
reasonable logo usage and branding guidelines as provided from time 10 nme by Microsoti
PomntCast’s WWW site design shall remain under exclusive conmol of PointCast.
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2.2 PointCast Contenr Restrictions, Suppom of  Active  Deskiop  and Future Vigrosoft  'atemet
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w

()
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Technology.

(a) Content Restrictions.  Beginning on the Effective Date and through the Term of this
Agreement. PointCast agrees that it and its Subsidiaries will not. directly or indirectly, market,
promote. distribute or license for distribution the PointCast Nerwork to the companies
producing Other Browsers for diswribution, marketing or promotion by such companies.
Notwithstanding the foregoing. PointCast shall be entitled to continue to honor its existing
written contractual commimments effective as of the Effective Date.

(b) Actrve Desktop Support. Subject to Section 2.3, commencing on the Transition Date and
through the Term of this Agresment, for 2ll Platforns on which Active Desktop is available,
PointCast and its Subsidiaries shall vigorously market, promote and distribute the PointCast
Network and Active Deskiop implementation as their default. preferred. long term
deliverviaccess solution. For all Content and advertising delivered via the Active Desktop,
Pointcast shall on a basis similar to that required of other First Tier ICPs, utilize and support
current and furure standards. formats and protocols (including, but not limited to, HTML
standards, and ActiveX) integrated into Intemnet Explorer.

Excepuons.

(a) Pre-Exisung, Wrinten. Contractual Agreements. 1t shall not be a breach of this Marketing
Agreement for a third party with whom PointCast has a pre-existing, written. contractual
agreement to continue to use. reproduce, distribute, market and promote the PointCast
Newtwork for a3 wind down period following the term of such agreement in order to deplete
inventory of such products manufacrured or reproduced during the term of such agreement,
such period not to extend beyond December |, 1997.

-—
-—

(b) Comparibility. PointCast and its Subsidiaries shall be able to develop and make any and
all PointCast products, services and technologies (including without fimitation the PointCast
Network and PointCast'Client or server technologies) compatible with Other Browsers and
non-Microsoft (ntemer Technology. The provisions of this Section 2.5(b) shall in no way
diminish PointCast’s obligations under Sections 2.1(a) and 2.2(b). PointCast and s
Subsidiaries may also market and promote the foregoing compatibility as reasonable in order
to provide full information on its products to existing or potential distributors, End Users or
other customers, provided that commencing on the Transition Date, such marketing and
promotion shall be limited to methods which are consistent with the spirit of PointCast’s
obligations under this Marketing Agreement to promote and adopt Internet Explorer as its sole
preferred browser platform.

(<) EndUsers. PointCast and its Subsidiaries shall be entitled to promote, market, dismribute,
or license the PointCast Nerwork directly and indirectly to any person or entity whatsoever as
an End User.

@) Excluded Territories. PoinmtCast’s and its Subsidiaries” obligations to market, promote and

distiibute Intemet Explorer and.or Active Desktop and to do so exclusive of any Other
Browser. and PointCast’s obligations and reswrictions with respect to distnbution of he
PointCast Network, shall not apply to Excluded Temutories.

Y97 Unarade Promotign. After the Transition Date, the parues shall work together 10 define an
online marketing-promotion campargn with the goal of upgrading PointCast Network v2.0 End (/sers
to use Interner Explorer 3.x as the default web browser embedded within and dismbuted wirh the
PointCasr Client and as such users’ primary sottware for general browsing use.  After the Transinen
Date. PomntCast shall carry out such camparzn by implementaton of adverusmng (consistent with
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historical budgets) and automatic uperade programs to PointCast Network v2.0 End Users. ,ﬁom[C;zsx
shafl use reasonable commercial efforts to engage in such adverusing and other promotonal efforts as
will be intended to cause at least one million (1,000,000} PomniCast users to upgrade to Intemnet
Explorer by July 30, 1997, and shall continue the promotion and upgrade program longer as mutually
agreed. PointCast's first vear obligations to pay the tee under Section 3.3(b) shall be credited by Five
Million Dollars (55.000.000) in return for PointCast's promotion. marketing disribution and
technical efforts specified in this Section 2.4.

MICROSOFT OBLIGATIONS

Development Support. Microsoft shall, at its expense, provide reasonable direct engineering support
ot PointCast’s obligations under Sections 2.1(a), 2.1(b), and 2.2(b) and consultant enginesring
suppon of PointCast's efforts under Section 4.2.

Content. Microsoft shall reasonably assist PointCast with getting current and new PointCast Content
parmers on the PointCast Network. Microsoft shall work with PointCast 1o explore and establish
where appropriate the distribution by PointCast of Microsoft Content. including Expedia and
Sidewalk. Microsoft shall assign one of its employees to be a liaison and evangelist to promote the
Content relationship between the parties.

First Tier [CP. During the Term, commencing on the Transition Date, Microsoft shall make
PointCast and its Subsidiaries a First Tier [CP throughout the Territory.

() Version. Unlcss otherwise specifically stated in this Marketing Agreement, PointCast
shall be includedds a First Tier [CP only in the maijor local language version of Acuve Desktop
distributed in 2ach counmy in the Territory. For each such country, in no event will the
appropriate version of PomtCast Network be distributed by Microsoft to less than eighty
percent (80%) of the End Users receiving Active Deskiop for each First Tier [CP group where
PointCast is entitled to be included. Microsoft shall use the PointCast rademark and PointCast
logo as appropriate and subject to user interface and design constrzints m order to designate the
PointCast Network as a First Tier [CP.

(b) Cost. Subject to the credits provided in this Marketing Agreement, for the first vear after
general commercial release of Active Desktop, PointCast shall pay Microsoft a fee of Ten
Million Dollars ($10,000,000) for being a First Tier [CP. Subject to the additional credits
provided in this Marketing Agreement. should the Term be extended by an additional (1) vear
period, as set forth in Section (2.1, PointCast shall pay a further fee of Ten Million Dollars
(510.000,000) for being a First Tier ICP for such additional one (1) vear of the Term.

() Content Dismribution. As part of the distribution of all OEM and retail CD-ROM versions
of Active Desktop within the Territory. Microsoft shall include PointCast “teaser” Content 2!l
associated AcriveX controls. The total size of the ActiveX controls and PointCast “teaser”
Content shall not exceed two and one-half megabytes. Microsoft shall have no obligation o
disTibute PointCast Content in any media other than CD-ROM, other than the (ontei
necessary to facihiate PointCast as a First Tier ICP as consistent with other Firse Tier 1479 !
MSN as distributed on Active Desktop. Microsott will make commercially reasonable efto,
1o cause all OEM distributors who are distribuung Acuve Desktop in the Termtory to wiclvle
the appropriate PountCast “teaser’” Content and associated ActiveX controls.

(d) Channel Guide, Dunng the Term and if Microsoft offers its own branded Channel G
on Active Desktop, Microsott shall link such Microsoft-beanded Channel Guide 1o Poini ot
channel guide.
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Content Grouprng. In the event that Microsoft elects 1o separate First Tier ICPi;‘zinm ™o
(2) content groups {¢ g. a group for the consumer market and a group tor the corporats marken),
PowntCast shall be included by detault in both such groups. provided that PointCast (1) creates
and actively markets through Active Deskiop and other dismibution channels a ditferent
Channel brand (e.g.. “PointCast at Home" or “PointCast at Work™) for each group; (ii) the
content delivered through each PointCast Channel is of particular relevance to and appropriate
for the group (¢.g.. news and weather channels might be in both a “consumer group™ and a
“corporate group” whereas sports and lifestyles might be onlv in the consumer group while
companies and industries might only be in the “corporate group™); and (iii) each separatelyv
branded PointCast Channe! has at least two (2) Sub-Channels configured for such Channel that
are unique (i.¢. not in both the consumer and corporate groups), relevant to. and produced
specifically for, the group in which it is included (consumer or corporate).

Distr:bution Outside Territory. Micrasoft may, at its sole option and upon sixty (60) davs
notice to PoimiCast. include the English-language PointCast Network for Active Desktop as a
First Tier ICP in versions of Active Desktop shipped outside of the Teritorv. Microsott may
terminate such dismibution of the PointCast Network at its convenience upon ninety (90) days
notice to PointCast. PointCast may terminate Microsoft's right to such distribution in a specific
territory after a failure of good faith negotiations to extend this Agreement to such territorv as
provided for in Section 3.5(g). below. Such termination will become effective within sixry (60)
days anter notice from PointCast, provided that Microsoft’s direct and ihdiréct distribution
rights with respect to Existing Product nventory affected by such termination shall continue in
erfect.

Extension of the Terruory. PointCast has indicated its intent to extend its Content
aggregation and disiribution bustness to international locales in Asia. Europe. and elsewhere.
The parties agreg to negotiate in good faith to extend the terms of Section 3.5 for the Term to
locales in which~PointCast establishes a significant business presence in order to distribute
local-language Content of comparable qualitv to PoiatCast’s North American Content.
PowntCast and its Subsidiaries agree not to enter into agreements for the markeung or
disribution in any region outside of the Territory for the PointCast Network or for the
PointCast Client with (i) developers of Other Browsers. and (ii) subject to Microsoft's consent,
which shall not be unreasonably withheld. with the largest disoributor of Other Browsers in
zach such region (that is the distributor in such region with largest unit volume shipments of
such Other Browsers within such region over the preceding six (6) month period). unless
PointCast has first completed good faith negotiations with Microsoft, over a period of at least
forty-five days. to extend the Temitory to include such region under this Agreement as
contemplated in this Section 5.3(g).

(i) Microsott agrees to include PoiniCast as a First Tier ICP for the Term in Japan.
Korea. Australia. Hong Kong, Singapore, Malaysia, United Kingdom, Germany, Swedeu.
France. ltaly, French-speaking Canada. and Brazil (the “Additional Territorv™) provided
that PomnrCast’s operation that supports each such country meets the following
“Minimum Local {CP Requirements.” For each countv in the Addiuonal Terriwory, ine
Minimum Local ICP Rzguirements shall be that PointCast:

"o BN

(n Provide “General News,” “Sports,” Weather.” and ~Industrn”
Such Content must be obtained from one (1) of the top thres (3) local - oeer
vendors for each category, localized in the counury language, and the Content i
be of production quality comparable to that oftered by PomntCast in No:ih
America.

() Include at least three (3) opuonal ICP Channels. cach of wii o
obtamed from one (1) of the wp three (3) Content providers in thesr cateror, 2
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(as measured by populanity in the category in the countny)  Such Ch:.\ﬁnclS may
include local newspapers, magazines or other [CPs as the parties mav agree.
(3 Implement PointCast’s promation of Microsoft as a premier sponsor of
the PointCast WWW site presence for the counmry comparable to that speciried in
Section 2.1(d).

(i) PointCast acknowledges that prior to execution of a Local Approval Memo.
Microsoft's local country management may change the Mimmum Local ICP
Requirements in each country by providing one hundred and tweaty (120) days noticz to
PointCast. Microsoft will make commercially rcasonable erforts to obtain from
Microsoft’s local country management in every country in the Additional Temitory
advance approval of First Tier ICP status for PointCast in such counmy for the Term.
conditioned upon satisfaction by PointCast of the Minimum Local I[CP Requirements for
that country. Microsoft will attempt to obrain such advance approval within two (2)
weeks from the Effective Date.

(iif) As approval is obtained from Microsoft local management in each country in
the Additional Territory, written confirmation of that approval (based upon the Minimum
Local ICP Requirements as described above) will be provided by Microsort to PointCast
(the “Local Approval Memo"), which will remain effective for the Term, unless
otherwise mutually agreed. For purposes of this Section 3.3(g), and subject to
Microsoft's prior written approval, PointCast will be eatitled (o include Content., as part
of the PowntCast Nerwork, provided through a joint venwre which is at least twenry-five
percent (25%) owned by PointCast and which may be established in connection with
arrangements by PointCast to aggregate localized Content. -

(iv) PointCast will be permined to disclose to prospecuve Content providers, under
terms mupially agreed o bv the parties herero within two wesks after the Effective Date
in order © prééewe confidentiality, the terms of this Section 3.5(g) and the Local
Appraval Memo for the relevant counmry or countries. The localized version of the
PointCast Network will be included in the local language version of Active Desktop for
each relevant country as soon as commescially practicable upon satisfaction of the
express criteria for inclusion as described tn this Section 3.3(g).

(v) For anv counwy in the Additional Temitory where Microsoft does not obtain
advance approval within two (2) weeks after the Effective Date, Microsort shall make
commercially reasonable efforts to rapidly introduce PointCast to appropriate Microsott
local management in such county and to facilitate PointCast reaching agreement with
such local management approving PointCast's participation as a First Tier [CP in such
counay. In the event Microsoft and PointCast are unable to obtain such approval for any
country, upon satsfying the Minimum Local ICP Requirements for such counay.
PointCast will be included with the Active Deskiop in that country as a “Seccnd Tier
ICP." “Second Tier ICPs" will be included in the Active Desktop (via logo placement
and URL linking) with a group of other [CPs of similar quality, all at one level fower i
the display hierarchy than First Tier [CPs.

thy Setup & Instcllation Requirements. Microsoft's obligations under this Section 3.5 are
subject to PointCast meeting the reasonable serup and installauon specificanons that Microsort
requires for all third party First Tier [CPs. No such requirement will be commercially
burdensome for PointCast, and Microsort will provide reasonable technical support to PointCast
10 assist 1t in meeting the foregong requirements.

xal

Larlv Releases. Duning the Tz=rm, Microsotl shall provide PomiCast with zarly (alpha, beta and.
where pracucal. pre-alpha) releases of Active Desktop and Intemet Explorer o use and reproduce tor

nternal development pumoses only
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Licgnses Microsort will license o PointCast [ntemet Explorer as set forth in Section 3.

Microsof _ PointCast. In order 10 assist PointCast’s etforts n developing its “push”
content business on Microsoft platform technology, Microsaft agrees to promote the PomntCast
Nerwork in conjunction with the Active Desktop where Microsoft promotes the entire group ot third
party First Tier ICPs of the Active Desktop.

JOINT OBLIGATIONS

Announcemeny. The parties shall issue a joint press release announcing their’ relationship at
Microsott's Active Desktop platform launch, currently planned for [nternet World on December 9,
1996. Microsoft's announcement regarding PointCast will be at least as prominent as that provided
any other third party ICP parmer. At a minimum, press materials will highlight: (i) that PointCast
has selected Microsoft's Internet Technology as its “strategic” next generation development,
operations, and delivery platform for the PointCast Network: and (ii) that Microsoft recognizes
PointCast as a leader in delivering broadcast Content on the {ntemet and has therefore teamed with
PointCast to be 2 premier supplier of Content for users of the Active Desktop. The precise content
and timing of such press release shall be murually agreed upon by the parties.

Differentiated Content. Commencing upon the Transition Date and conunuing thi'ough the Term, the
parties shall define four (4) easilv described and highly visible components of PointCast Nenvork
Content that will exhibit substantially superior features or usability when used with Internet Explorer
as compared to Other Browsers or PointCast's own browser (“Differentiated Content™). The parties
intend that such Differentiated Content shall make the PointCast Network a premier example of the
added-value differentiation enabled by Microsoft Intemmet Technology. PointCast shall be
responsible for implementing and maintaining the Differentiated Content. Microsoft shall support
PointCast’s developmietivdelivery of the Differentiated Content by supplying timited consulting and
support, and with non-exclusive royalty-free licenses to certain Active X conwols as-nesded for
PointCast’s requirements. PoingCast’s first year obligations to pay the fee under Section 3.5(b) shall
be credited by Two Million Dollars ($2.000,000) for PointCast's efforts under this Section.

Marketing Coordination. Each party shall appoint a representative to coordinate marketing plans.
advertising guidelines. and other promotional messages to be used by the respective parues in their
promotions of one another. Each party shall use reasonable commercial efforts to confirm any
substantive changes in such plans and messages with the other party prior to executing marketing or
advertising promotions with any such changed messages or plans.

RIGHTS & LICENSES

Intellecrual Property License to Microsofi. During the Term. PointCast hereby grants o Microsoft.

under all PointCast Intellecrual Property, a nonexclusive, irrevocable. rovairv-fres, fully paid up,
worldwide right and license o reproduce, license, rent. lease or otherwise distribute. and have
reproduced, licensed, reated, leased or otherwise distmbuted. to and by thurd partes {(including in
conjunction with or as integrated with Active Deskiop or Intemnetr Explorer). PointCast “teaser”
Content. associated ActveX contols and/or object code versions of the PointCast Network v2.0
Client software. subject 1o the terms set forth heremn conceming use of PointCast's standard viewer
ficense, including the nght o sublicense third parmes to do the same. PointCast shall include 1s part
ol the installauon program for the PointCast Network Client a feature requirng a viewer (o review
and agree to PointCast's viewer license agreement. Microsoft shall distribute the PoimntCast Network
Client 10 end users in such a way that such feature remains unimpaired, and Microsoft shall obligate
15 distribution cnannets 1 do the same.  Microsoft shall use commercially reasonable efforts
enforee such distnbuton agresments with revard 0 mandatory inclusion of the PomtCast viewer
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license in conjunction with distribution ot the PointCast Nerwork Client. g
nternet_Explorer. Duning the Term, Microsoft hereby grants to PointCast. under all Microsoit

Intellecual Propertv. 2 nonexclusive, royalty-free. fully paid up, worldwide right and license (i) to
reproduce and diswibute Internet Explorer, either on a stand-alone basis or in conjunction swith
PointCast products or services. under Microsoft’s standard terms and conditions (as listed on
hap://www.microsofi.comvie/iedisthun or successors thereto, which will remain adequate to permit
PointCast to perform s obligations under Section 2); and (ii) during the Term. to sublicense to
PointCast OEMs. distributors and resellers the rights to reproduce and distribute Internet Explorer in
conjunction with PointCast products or services. PointCast shall submit a written report to Microsoft
within forty-five (45) days of the end of each calendar quarter during which it or anv of its
sublicensees distributes, directly or indirectly, any copies of Internet Explorer, reporting the number
of copies of Intemmet Explorer which are distributed by PointCast or any of its sublicensees under the
foregoing license grants. [f Microsoft's aforementioned standard terms and conditions are
inconsistent with this Marketing Agreement, the terms of this Marketing Agreement shall prevail.

Patent lssues.

(a) Patent License. During the Term and thereafter to the extent necessary to dispose of and
use the Existng Product [nventory, (i) Microsoft hereby grants to PoimtCast and its
Subsidiaries. under Microsoft’s Applicable Patent(s) Claims, a worldwide. non-exclusive,
rovalty-frez. paid up right and license to make, have made, use, sell, have sold. offer for sale,
license, or otherwise ransfer and import PointCast technologies, products. and services. and (ii)
PointCast hereby grants to Microsoft and its Subsidiaries, under PointCast's Applicable
Patent(s) Claims. a worldwide, non-exclusive, royalty-free. paid up right and license to make,
have made, use, sell, have sold. offer for sale. license, or otherwise wansfer and import
Microsoft techmdlogies, products and services.  The foregoing licenses extend to each partv.
and its Ead Users, dismributors, Subsidiaries, customers or other licensess with respect 10 the
transfer and use of produc:s sold, licensed or otherwise transferred during the Term and the
Existing Product Inventory. Neither party shall use the licenses granted in this Section for the
purpose of acting as a foundry for a third party.

(b) Relecse. Each party, on behalf of itself and its current and future Subsidiaries. hereby
irevocably and perpetually releases the other party, and any End User, distributor. Subsidiary,
customer or other licensee of the other party, for claims of infringement of anv Applicable
Patent(s) Claims arising from the manufacture, use, sale, offer for sale. import or license of
Microsoft or PointCast technologies, products or services prior to the Effective Date if such
activities would have been licensed pursuant to the licenses granted in Section 3.3(a) if they
had occurred after the Effective Date {(and before the expiration of the Term).

Validitv, Epforceabilirv, or [nfringement. Nothing coatained in this Marketing Agreement shall be

construed as an acknowledgment or recognition that either party’s patents or patent applications are
valid, enforceable, or infringed. No public statement, advertisement, product literarure, or anv other
communication trom either party shall refer to this Marketing Agreement in support of an assertion
that a party’s products, technologies, or services are licensed under the other party's patent(s).

NONEXCLUSIVE: RESERVATIONS OF RIGHTS

Microsoft. Except solelyv as provided in Secuon 3.3, 5.6, 3.2, 5 3(a) and §, nothing in this Markeung
Agreement will be construed as resticung Microsott's ability o license, develop. sub-licanse.
manufacure or distribute {nternet Explorer, Active Deskiop or any other technology, for itself or for

any third party, or to include thud party Client software with-Active Desktop or any other Microsoft
product.
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PointCast. Except solely as provided in Sections 2.1(a) and (d), 2.2, 2.4, 3.5(H. (g) and (h"{} 12050,

3.5{a) and 8. nothing in this Marketing Agreement will be consmrued 1s restncung PoiniCast’s abuliry

to license. develop. sub-license. manufacture or distribute the PointCast Nenwork, PointCast Clieat

technologies. PointCast Private Network, or any other technology. for wself or for any third party, or
to include third party sottware with the PointCast Network or any PointCast product.

Other Richts Reserved. Neither party grants any license in this Marketing Agreement under its
[ntellectual Property, Confidential [nformation, or Patents except as expressly provided in Sections 2,

5.3,7 and 8.

TRADEMARKS

Microsoft Trademarks. PoiniCast is hereby granted a non-exclusive ficense (under Microsoft’s
standard terms as listed on hmp://www.microsoft.com/ie/iedisthmm or successors thereto), 10 use
Microsoft trademarks in connection with PointCast performing its obligations under Section 2. Any
fair use, or similar use that is compliant with applicable local law, by PointCast of “Microsoft [nternet
Explorer,” “Active Desktop” or other Microsoft marks in a wuthful context shall not require
Microsoft’s advance approval unless such use suggests or implies endorsement by Microsoft of
PointCast’s or any other parties’ products or services, :

2 arks. Microsoft is hereby granted a non-exclusive license to use those PointCast
trademarks relating to the PointCast Nerwork (other than specific marks related to PointCast's third
party Content) in Active Desktop and any advertising, marketing, technical or other materials related
thereto which are distributed, transmitted or promoted by Microsoft or its diswibutors for the purpose
of furthering dismribution of the PointCast Network under this Agreement. Such use shafl be in
accordance with Po@iCast's then current trademark guidelines, parmnicularly including, without
limitation, appropriate quality assurance requirements, provided that such guidelines shall not require
any prior approval for the trademark use. The aforementioned guidelines shall be provided and
reasonably updated by PointCast from time to time. If the trademark guidelines are amended or any
PointCast gademarks are modified or added, Microsort and its distributors shall have the right to
deplete or have depleted existing and conwmactually commited for inventories of products and
materials which may not be in compliance with the amended guidelines or modified/added PointCast
rademarks and shall have a reasonable transition period in which to implement compliance.
Microsoft agrees not to register any PointCast oademarks without PointCast’s express prior written
coasent. PointCast shall promptly notify Microsoft of any finding of infringement or invalidity of
any PowuntCast omademarks in any jurisdiction. Nothing herein shall require Microsoft to use any
PointCast wademark in any manner, except as expressly provided in Section 3.

Norwithstanding the foregoing, any fair use, or similar use that is compliant with applicable local law,
by Microsoft of PointCast's wademarks in a truthful context shall not require PointCast’s advance
approval unless such use suggests or implies endorsement by PowntCast of Microsoft's or any other
parues’ products or services.

CONFIDENTIALITY

Each party shall protect the other's Confidenual [nformation from unauthonzed disseminaton and
use with the same degrse of care that such party uses to protect us own like informauon. Nether
party will use the other’s Confideaual Information for purposes other than those necessary to directly
further the purposes of this Markeung Agresment. Each party will use us best 2fforts not o disclose
to third parties the other's Confidential Information without the prior written consent of the other
party. Except as =xpressty provided in this Markeung Agreement, no ownership or license rights are

granted i any Contidenual Information.
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The parties’ obligations of confidentiality under this Marketing Agreement shail not be cdgsmxcd 10
limut either party's right to independently develop or acquire products without use of the other part s
Confidential Information. Further, either party shall be free to use for anv purpose the resicuals
resulting from access to or work with such Confidential nformation. provided that such parry shall
maintain the confidentiality of the Confidential [nformation as provided herein. The term “residuals™
means information in non-tangible form, which may be retained by persons who have had rightiul
and good faith access to the Confidential [nformation, including ideas, concepts. know-how or
techniques contained therein. Neither party shall have any obligation to limit or restrict the
assignment of such persons or to pay rovalties for any work resulting from the use of restduals.
However, this Section 8.2 shall not be deemed to grant to either party a license under the other parn 's
copyrights or patents.

The other provisions of this Marketing Agreement notwithstanding, either party will be permitted to
disclose the terms and conditions of this Marketing Agreement to their outside legal and financtal
advisors and to the extent required by applicable law, including through the filing and disclosure of
material agreements that may be required under the securities laws; provided however thar before
making any such required filing or disclosure, the disclosing party shall first give written notice of
the intended disclosure to the other party, within a reasonable time prior to the time when disclosure
is to be made, and the disclosing party will exercise best efforts. in cooperation with the other
party, consistent with reasonable time constraints, to obtain confideatial treatment for all non-public
and sensitive provisions of this Marketing Agreement, including without limitation ‘dollar amounts
and other numerical information. '

The provisions of this Marketing Agreement supersede the agreement dated September 12. 1996
concerning confidentialicy and confidential information emtered into by the parties, and such
previous agreement js- terminated by this Marketing Agreement. The parties agree thar all
confidential informatfon and materiats disclosed by either of them to the other under the terms of
such previous agreement are protected under the terms of this Marketing Agreement, including
withour limitation this Section 8=

WARRANTIES

BoiniCast. PointCast warrants and reprasents that:

(a) It has the full power to enter into this Markering Agreement and grant the license rights
set forth herein;

b) To the best of its knowledge, all PointCast technology, trademarks and sofnware licansed
under this Marketing Agreement do not infringe any copvright. patent, trade secret, or other
proprietary right held by any third party;

(c) {t has all necessary rights to distribute the Content and data provided by or through the
PointCast Nerwork; and

(d) It will ensure that the PointCast Network does not: (i) broadcast defamatory or libelous
material or matenal or which discloses private or personal matters concerning any person.
without such person’s consent; (11) permit to appear or be uploaded any messages. data. images
or programs which are, by law, obscene, profane or pornographic; or (iii) permit to appear or be
uploaded any messages, data, images or programs that would knowingly violate the propeny
rights of others, ncluding unauthonzed copyrighted text, images or programs, trade secrets or
other confidential proprietary information. or wademarks or service marks used in an infringing
tashion.
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Microsoff. Microsoft warrants and represents that:
(a) It has the full power to enter into this Marketing Agresment and grant the license rghts
set forth herein; and

(b) To the best of its knowledge, Internet Explorer and Active Desktop do not infringe any
copyright, patent, trade secret. or other proprietary right held by any third party.

DISCLAIMER OF FURTHER WARRANTIES

EXCEPT AS EXPRESSLY WARRANTED IN SECTION 9.1, ALL POINTCAST TECHNOLOGY,
SOFTWARE OR TRADEMARKS LICENSED UNDER THIS MARKETING AGREEMENT AND
POINTCAST CONFIDENTIAL INFORMATION ARE PROVIDED TO MICROSOFET “AS (S
WITHOUT FURTHER WARRANTY OF ANY KIND. POINTCAST DISCLAIMS ALL
FURTHER WARRANTIES, EITHER EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED
TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR
PURPOSE. TITLE AND NONINFRINGEMENT, WITH RESPECT THERETO.

EXCEPT AS EXPRESSLY WARRANTED I[N SECTION 9.2, INTERNET EXPLORER AND THE
MICROSOFT CONFIDENTIAL INFORMATION ARE PROVIDED TO POINTCAST “AS IS”
WITHOUT FURTHER WARRANTY OF ANY KIND. MICROSOFT DISCLAIMS ALL
FURTHER WARRANTIES, EITHER EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED
TO. THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR
PURPOSE, TITLE AND NONINFRINGEMENT, WITH RESPECT THERETO.

C—

[NDEMNITY

(2) PointCast shall. at its expense and Microsoft's request, defend any claim or action
brought against Microsoft, and Microsoft's Subsidiaries. directors, officers, employees, agents
and independent contractors, to the extent it is based upon a claim that, if tue, wouid
constitute a breach of a PointCast warranty under Section 9.1 (“PointCast Claims”), and
PointCast will indemnify and hold Microsoft harmless from and against any costs, damages
and fees reasonably incurred by Microsoft, including but not limited to fees of attorneys and
other professionals, that are auributable to such PointCast Claims. Microsoft shall: (i) provide
PointCast reasonably prompt notice in writing of any such PointCast Claims and permit
PointCast, through counsel chosen by PointCast and reasonably acceptable to Microsoft, to
answer and defend such PointCast Claims; and (if) provide PointCast information, assistance
and authority, at PointCast's expense, to help PointCast 10 defend such PointCast Claims.
PointCast wiil not be responsible for any seulement made by Microsoft without PointCast’s
writien permission, which permission will not be unreasonably withheld.

(b) Unless PointCast obtains for Microsoft 2 complete release of all PointCast Claims
thereunder, PointCast may not settle any PointCast Claim under this Section 11.] on
Microsoft's behalf without first obtaining Microsoft’s writen permission, which permission
will not be unreasonably withheld. In the event Microsoft and PowntCast agree to sertle a
PontCast Claim, PointCast agrees not t publicize the seulement without first obtaning
Microsoft's written permission, which permussion will not be unreasonably withheld.
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11.2 [ndemnicy by Microsogd.
(a) Microsoft shall, at its expense and PointCast's request, defend any claim or acuon

to
tv

[B]

[

brought against PointCast. and PotntCast’s Subsidiaries, directors, officers, emplovees. ageats
and independent contractors, to the extent it ts based upon a claim that, if ttue, would
constitute a breach of a Microsoft warranty under Section 9.2 (“Microsoft Claims™), and
Microsoft will indemnify and hold PointCast harmiess from and against any costs, damages
and fees reasonably incurred by PointCast, including but not limited to fees of attormevs and
other protessionals. that are atributable to such Microsoft Claims. PointCast shail: (i) provide
Microsoft reaspnably prompt notice in wrting of any such Microsoft Claims and permit
Microsott, through counsel chosen by Microsoft and reasonably acceptable to PointCast, to
answer and defend such Microsoft Claims: and (ii) provide Microsoft information, assistance
and authority, at Microsoft's expense, to help Microsoft 1o defend such Microsoft Claims.
Microsott will not be responsible for any settlement made by PointCast without Microsott's
written permission, which permission will not be unreasonably withheld.

(b) Unless Microsoft obtains for PointCast a complete release of all Microsoft Claims
thereunder Microsoft may not settle any Microsoft Claim under this Section 13.2 on
PointCast's behalf without first obtaining PointCast’'s wnrten permission. which permission
will not be unreasonably withheld. In the event PointCast and Microsoft agree to seule a
Microsoft Claim. Microsoft agrees not to publicize the senlement without ‘first obtaining
PointCast’s written permission, which permission will not be unreasonably withheld.

TERMINATION

Temn. This Marketing. Agresment shall commence upon the Effective Date and continue in tull torce
and effect until the earfier of (i) termination for cause as set forth in Section 12.2. or (i) expiration of
the Term. Upon written notice to PointCast delivered not later than one hundred and owentv ([20)
days prior to the end of the initial Tern, Microsoft may, at its sole option, extend this Agreement tor
one (1) additional twelve (12} month period immediatety following the initial Term (“Extended
Term™). in which case PouuCast shall pay for such Extended Term the Ten Million Dollar
{510,000.000) fe= set forth in Section 3.3(b), but such fee shall be offset in its entirery in return tor
PouniCast's efforts as follows: (i} Four Million Dollars (54,000.000) for erforts to create and
maintain Differentiated Content during the Extended Term, pursuant to Section 4.2 and (ii) Six
Million Dollars {56.000,000) for efforts to promote and distibute Internet Explorer pursuant to
Section 2.1(a) during the Extended Term.

Termination By Ejther Partv For Cause. Either party may suspend performance and/or terminate this

Marketing Agreement immediately upon written notice at any time if:

(a) The other party is in material breach of any material warranty. term. coandition or
covenant of this Marketing Agreement, other than those contained in Secuion 8, and has fatled
1o cure that breach within sixry (60) days after written notice thereof; or

(b) The other party is in material breach of Section 8.
Termipation by PountCast for Delav. In the event that as of October 1. 1997, Acuve Desktop has not

been shipped for general release, then PointCast may, at PointCast’s sole opuon and upon fifieea (13)
days prior wrnuien nouce, elect to: (1) terminate this Agreemenc; or (i) require Microsoft to either, at
Microsoft’s sole option and upon a further fifteen (13) days prior writen notice, (a) distribute
PomtCast Network v2.0 (or a subsequent version) with [ntemet Explorer v3.0 (and all subsequent
versions released during the dismibuuon period) for twelve (12) months following nutial distribution
of such products 1n conjunction with each other: whereupon the Agreement shall conunue in etfect
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accordance with its termns; or (b) pay PointCast 2 one-time fee of Five Million Dollars (S'i:;OO0.000)
and terminate this Agreement. The foregoing remedies shall constitute PointCast’s sole and
exclusive remedies in the event of the occurrences described herein. and Microsoft shall not be fiable
to PointCast for any damages or other remedy for termination or other choice made by PointCast
under this Agreement.

Eff f Termination.

(a) Neither party shall be liable to the other for damages of any sort resulting solely from
terminating this Marketing Agreement in accordance with its terms.

)] Prior to the expiration of the Term. should this Marketing Agreement be terminated by

Microsoft under Section 12.2. Microsoft’s licenses under Sections 5.1 and 5.5 shall survive the
effective date of such termination until six (6) months following termination, but in no event
beyond the Term.

Senlement of Fees and Credits. . Pavment and/or accounting of fees and credits by each party shall

occur at the end of the initial Term and the end of the Extended Term (if any). In the event this
Marketing Agreement is terminated prior to expiration of the Term or any Extended Term. the parties
agree that all fees and credits due under this Marketing Agreement shall be pro-rated in a uniform
manner to reflect the time elapsed during such Term or Extended Term. T

Preservation of Remedies. Payment of fees or credits due under this Agreement shall not be a bar to
a party’'s pursuing any remedy for breach provided for under this Agreement or applicable law.

Survival. In the event of termination or expiration of this Marketing Agreement for any reason,
Sections §. 9, 10, [1,42, 13 and 14 shall survive termination.

-—

LIMITATION OF LIABILITIES -

IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY CONSEQUENTIAL, INDIRECT,
INCIDENTAL, PUNITIVE, SPECIAL OR OTHER RELATED OR SIMILAR DAMAGES (BUT NOT
INCLUDING DIRECT DAMAGES) WHATSOEVER, INCLUDING WITHOUT LIMITATION,
DAMAGES FOR LOSS OF BUSINESS PROFITS, BUSINESS INTERRUPTION, LOSS OF BUSINESS
INFORMATION, AND THE LIKE FOR A BREACH OF THIS AGREEMENT, EVEN IF A PARTY

HAS

BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. THIS SECTION SHALL HAVE

NO APPLICATION TO SECTION 8.

t4.1

GENERAL PROVISIGNS

Noticgs. All notices and requests in connection with this Marketing Agreement shall be deemed
given as of the day they are reczived by the party to whom they are addressed, either by messenger,
delivery service, or in the United States of America mails, postage prepaid, cerified or registered,
return receipt requested, and addressed as follows:

To PomntCast: To Microsoft:
(0101 N. De Anza Blvd. Microsott Corporation
Cuperuno, CA 95014 One Microsoft Way

Redmond, WA 98052-6399

Attenuon: Chtet Executive Officer Attention: Director of Business Development,
[nternet Division
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Phone:  (408) 233-0849 Phone: (206) 936-6460 1
Fax. (408) 253-5366 Fax: (206) 703-1360 ;
Copyv to:  Gray Cary Ware Copy to:  Law & Corporate Affairs

& Freidennich

400 Hamilton Avenue
Palo Alto, CA 94501-1828

Fax: (413)527-3699 Fax: (206) 936-7409

such other address as a party may designate pursuant to this notice provision.

Independent Partics. Nothing in this Marketing Agreement shail be construed as creating an
emplover-emplovee relationship. a partnership, or a joint venture between the parties.

Govemning Law. This Marketing Agreement shall be governed by the laws of the State of
Washington as though entered into between Washington residents and to be performed entirely
within the State of Washington.

Artornevs' Fees. In any action or suit to enforce any right or remedy under this Marketing
Agreement or (0 interpret any provision of this Marketing Agreement, the prevailing party shall be
entitled to recover its costs, including reasonable attomneys’ fees. ' .

Assienment. This Marketing Agreement shall be binding upon and inure to the benefit of each

party’s respective successors and lawful assigns; provided, however, that neither party may assign
this Marketing Agreement, in whole or in part, without the prior written approval of the other party.
For purposes of this Marketing Agreement, a merger, consolidation, or other corporate
reorganization, or a transfer or sale of any or all of a party’s stock. or of all or substanually all of its
assets (a “Corporate Jransdction”), shall not be deemed to be an assignment, and this Marketing
Agreement shall survive and inure to the benefit of the purchaser, successor, or survivor following
such Corporate Transaction; provided however that in the event of a Corporate Transaction. other
than a public stock offering, inWhich the shareholders of a party immediately prior to such Corporate
Transaction do not hold at least fifty (50) percent of the equity ownership interest of the purchaser,
successor, or survivor immediately after such Corporate Transaction (2 “Change of Control”), then
the license granted by the other party under Section 3.3 of this Marketing Agreement shall terminate
except with respect to Existing Product Inventory, unless such other party has given its written
consent to the continuation of the license under Section 3.3, which consent shall not be unreasonably
withheld. All licenses granted under Section 5.3 by the party subject to the Corporate Transaction (or
its Subsidiaries) shall not be affected.

Construction. If for any reason a court of competent jurisdiction finds any provision of this
Marketing Agreement, or portion thereof, to be unenforceable, that provision of the Marketing
Agreement will be enforced to the maximum extent permissible so as to effect the intent of the
parties, and the remainder of this Marketing Agreement will continue in full force and effect. Failure
by either party to enforcs any provision of this Marketing Agreement will not be deemed a waiver of
future enforcemeant of that or any other provision. This Marketing Agresment has been negotiated by
the parties and their respective counsel and will be interpreted fairly in accordance with its terms and
without any strict construction in favor of or against etther party.

Entire Agreement. This Marketing Agreement does not constitute an offer by Microsoft and it shall
not be effective until signed by both parties. This Marketing Agreement constitutes the enure
agreement between the parties with respect to the subject matter hereof and merges all prior and
contemporaneous communications. [t shall not be modified except by a written agreement
subsequent to the date of this Marketing Agreement and signed on behalf of PointCast and Microsoft
by their respective duly authonzed representatives.
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