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| nt r oducti on

It is a great pleasure to be here, before such a
di stingui shed audi ence, and to follow such an interesting and

i npressive panel. 1'll admt though, after governnent shutdowns
and closures due to blizzards, I'mglad to be at work nost
anywher e.

These are truly exciting tinmes in your industry. It's not a

time for the faint-hearted. You face all sorts of chall enges
that come with change. Your sharehol ders are counting on you to
step up and neet these chall enges and take your conpanies through
a successful transition to a nore conpetitive electric industry.

| don't nean to stand here and lecture you. That would be
wong since | cone fromwhat |ately has been one of the nost
dysfunctional places around -- Washington D.C. Today is actually
the first day ny office and the Washi ngton, DC operations of the
Antitrust Division have officially been opened in a nonth.

| don't know whether we will close a third time after
January 26 when the funds in the continuing resolution under
whi ch we now operate run out. As CEGCs, this would just drive you
fol ks crazy. Planning, managi ng, productivity, and efficiency
suffer.



Toward More Conpetition

In the mdst of all this governnent turnoil, however, there
is broad agreenent in Washington D.C. and in the capitals of many
states that wll have a great effect on your business. There is
agreenent on a fundanental principle. That principle is that
conpetition is better than regulation. That is a sinple idea but
it is not so easy to give neaning and execute. That principle
stands out fromthe great debates in Washi ngton and el sewhere as
a point of agreenent.

Wiy do we have that belief and why are we acting on that
bel i ef ?

Regul ation substitutes the judgnents of people for the
wor ki ngs of a market with respect to price and output. In many
respects that is both costly and risky. [It's hard to get it
right, to induce efficiency, investnment, innovation and, at the
sanme time, achieve beneficial social ends by regulatory
deci si onmaki ng. Were real conpetition is possible, it is indeed
preferable. Qur nation has proven throughout its history that
mar ket s are superior, that conpetition produces |ower prices,
better service, and nore innovation.

We can't, however, |ose sight of the fact that regulation is
the right course where markets don't work. \Where there's natural
nmonopol y, or for other conpelling public policy reasons markets
can't function, regulation shouldn't sinply go away.

In this regard, we are mndful that universal service is an
important principle in your industry. Nobody wants the poor to
| ose the ability to have electricity which is necessary for
survival or any nodi cumof a reasonable quality of life. But



conpetition ultimately ought to | ower the price of providing
uni versal servi ce.

As we think about increasing conpetition and deregul ati ng,
we don't want to end up with the worst of all worlds, which
woul d descri be as deregul ated nonopolies. Sinply deregulating a
nmonopoly is not the same thing as facilitating conpetition.
Where there is no consuner choice, consuners should not be left
at the mercy of a deregul ated nonopoli st.

There are sone inportant up-sides for you fromthe increased
conpetition and decreased regulation that is increasingly
occurring today. The up-sides include an ability to participate
i n new businesses and nore freedomto participate in the old ones
in awy that's efficient and productive for your sharehol ders.

A quick | ook at the tel econmunications bill pending before
Congress illustrates ny point about new businesses. The
Conference Commttee's Decenber 22 draft would anmend PUHCA to
al l ow regi stered hol ding conpanies to diversify into
t el econmuni cati on services, information services, and other
regul ated services through a new subsidiary. That new single
pur pose subsidiary will be designated an "ETC' or "exenpt
t el econmuni cati ons conpany. "

So it is clear that there wll be exciting new opportunities
and busi nesses available to you, at |east they're very exciting

to ne.

The Role of Antitrust

Along with |less regul ation, cones nore freedom But wth
t hat additional freedom cones the tool by which this country has
for nore than 100 years policed conpetitive and woul d be
conpetitive markets...Antitrust.

- 3-



Antitrust is not regulation. | think that's a very
i nportant point that bears repeating, Antitrust is not
regul ati on.

Antitrust is intended to preserve a conpetitive free market
econony. It has done so in all kinds of industries throughout
our country's history.

In your industry, with the arrival of reduced regul ation,
sonme of the exenptions that have traditionally applied will have
| ess bite, opening the electric industry to antitrust
enf orcement, where necessary.

Let me illustrate ny point. There is a judicially created
doctrine known as the State Action Exenption. Under that
doctrine, business conduct is exenpted fromthe antitrust |aws
where it is both (1) undertaken pursuant to a clearly articul ated
state policy to displace conpetition with regulation and (2)
actively supervised by state regul ators.

It is plain that the state action exenption, while it wll
continue to be given the force that it was intended to have, wll
and shoul d have nmuch | ess reach in the future. You can
understand that by sinply thinking of what you're hearing from
the various states in which you operate. Those states are
i ncreasingly tal king about conpetition and their goal of
pronoti ng conpetition. Some are beginning to inplenent changes
to effectuate that goal. At the sinplest level, where that is
the case, it is obvious that it will and should becone
increasingly difficult to find a clearly articulated state policy
di spl aci ng conpetition.

Antitrust Enforcenent

| sonetines hear business |eaders say that there is
uncertainty about the antitrust laws. Antitrust principles are
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not uncertain, they are very well established over a 100 year
hi story. On the other hand, the principles often are applied on
a case- by-case basis.

For nost non-crimnal conduct, a rule of reason analysis
applies, which requires on the part of both prosecutors and
j udges a bal anci ng of the proconpetitive and anti conpetitive
effects of the relevant conduct in evaluating whether it violates

the antitrust laws. |In fact, the sane practices may be legal in
one set of circunstances, for exanple where there is no market or
nonopol y power, and illegal in another set of circunstances, such

as where there is indeed market or nonopoly power and high
barriers to entry. The case in which we secured a consent decree
agai nst Mcrosoft involved licensing practices that were
anticonpetitive and illegal for Mcrosoft to engage in, but m ght
have been lawful for a firmw th no market power. Antitrust is
very fact specific.

| recognize that you all want to conply with the | aw In
this regard, | will give you sonme sound advice, and that is to
consult with experienced antitrust counsel. It is inportant that

your conpany eval uate your activities in Iight of the new
conpetitive environnment, and sone careful planning now can avoid
serious problens |ater.

In the nerger area, antitrust principles are |ikew se well
established and applied on a case-by-case basis, requiring
careful analysis. To facilitate this analysis, the Departnent,
together with the FTC, issued the 1992 Merger Cuidelines which
set forth the analytical framework we use as antitrust enforcers
to evaluate the legality of nergers. For exanple, the Departnent
considers the anticonpetitive effects of a transaction, but then
it also considers any real efficiencies fromthe transaction.
These are fact specific matters.
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Certainly, applying these established principles requires

special care in a market with changing rules. It is easier to
police transactions that inpede actual conpetition rather than
potential conpetition. | nust tell you, however, that under our

Merger Cuidelines we |ook to the shape of conpetition to conme in
eval uating conpetitive inpact and do not rely only on what we see
today. W engage in a dynam c, forward-I|ooking analysis.

In the electric industry, what mght sone antitrust problem
areas be?

One area to watch is tie-ins. Tie-ins are nost |ikely where
there is a nonopoly of a rel evant product or service, such as
transm ssion, and that nonopoly is used to require purchase of
ot her products or services which a buyer m ght have preferred to
purchase el sewhere on other terns. Put sinply, in a regul ated
i ndustry, the goal of a tie-in mght be to circunvent price
regulation -- a tie-in mght be designed to collect on the sale
of a second product which is unregul ated, the nonopoly profits
prevented by price regulation of a tying product.

An exanmple of this kind of tie-in is our El Paso Natural Gas
Conpany case in which we secured a consent decree in 1995 W
brought that case because El Paso, a pipeline conpany, required
natural gas gatherers to have El Paso rather than the gatherers
t hensel ves or an i ndependent contractor, do all of the connection
services to the pipeline. Sinply put, El Paso required that only
it do the necessary construction and installation of netering
equi pnent on its pipeline. Qur investigation showed that El
Paso' s connection service was substantially overpriced. Pipeline
transm ssion rates were regul ated but El Paso could collect extra
profits attributable to its pipeline nonopoly by chargi ng above
mar ket rates on the unregul ated connection services. W obtained
a consent decree which all owed ot her conpani es besides El Paso to
provi de these services.
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Anot her area to watch is joint conduct. First, let ne
reassure you that nost of the joint conduct you are likely to
engage in is legal. The notion that joint conduct anobng
conpetitors is often Iawful and proconpetitive is well
established in antitrust law. In sone instances, for exanple,
there may even be a product created by the joint conduct that
couldn't otherw se exist. For exanple, take | eague sports -- a
single teamcan't produce the sane product that is produced by a
| eague enforcing rules designed to foster conpetition and
entertaining sporting matches. Simlarly, in the area of nusic
licensing, there is nuch to be gained through a joint venture
that allows nusic to be used by other artists w thout dozens of
negotiations. | would also note, in the electric area itself,
that the Departnent has submitted comments to FERC which are
supportive of RTG s and Pool cos. The rule of reason would
normal ly apply to this kind of joint conduct.

| woul d suggest, nonethel ess, that you be attentive to your
pool i ng arrangenents. There certainly are, as | say, legitimte
reasons for conpetitors in your industry to act jointly, such as
to foster reliability, etc. Mst pooling arrangenents serve nmany
| awf ul and proconpetitive purposes. But when nmany pools were
establ i shed, conpani es who now participate were conpetitors in a
much nore limted sense, if at all. Today, there is nore
conpetition between participants. It is worthwhile for you to
direct a review of the activities of pools and other joint
arrangenments in which you participate, in order to ensure that
their activities are indeed tailored in a way that serves only
legitimate and | awful objectives. For exanple, you should review
exchanges of information, and determ ne whether these exchanges
are necessary to assure the success of the proconpetitive
obj ectives of the pool and do not instead effectively prevent
pur chases of generating capacity from conpanies who are not in
t he pool. Overly broad exchanges of information w thout controls
could rai se questions in sonme circunstances.
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In this regard, | also want you to be aware that prior FERC
approval of a pooling arrangenent will not protect activities
that violate the antitrust | aws or dispose of questions as to
whet her a rule of reason analysis permts the conduct under the
antitrust laws. The Federal Power Act does not expressly or
inpliedly immunize regulated electric utilities fromthe
antitrust laws. Also, as | have said, conpetitive circunstances
have changed dramatically in the |ast few years and conduct that
may have been perm ssible under the antitrust | aws before could
conceivably be anti-conpetitive and inperm ssible now.

The Departnent of Justice has at |east three avenues to
involve itself in conpetitive issues in the electric industry,
not counting crimnal antitrust enforcenent.

The first nmeans of antitrust oversight would be civil
enforcement. W usually do that by applying the Sherman Act.
|"ve talked a little bit about the kinds of concerns we m ght
have under the Sherman Act such as tie-ins and anti-conpetitive
exchanges of information.

Currently, we have several investigations underway that
i nvol ve potential Sherman Act clains. This area is a priority
for us. Wth the increase in reliance on market forces in
el ectric markets, we are devoting increased resources to Shernman
Act enforcenent in the electric industry. | would al so note,
however, that you can mnimze your exposure in this area by
review ng your activities wwth the help of antitrust counsel.

Most of our antitrust investigations begin with a conpl aint
by a business. That conplaint mght well be your conplaint just
as it mght be a conplaint fromsoneone who is dissatisfied by
your treatnment of them If you think that you have an antitrust
probl em our doors are open and | invite you to bring it to us.

- 8-



And finally, related to the civil area, | want to nention
that we sonetinmes provide what | will refer to as "business
review letters.” Businesses can submit to us a full and accurate
description of contenplated conduct and ask us what our
enforcenment intentions would be if they engage in that conduct.
| nust enphasi ze that the conduct nmust not be sonething that is
ongoi ng but rather sonething that is contenplated. W often give
gui dance through that business review procedure.

Conpetition Advocacy

The second area of involvenent for us can be participation
in the regulatory process through conpetitive advocacy. The
Department frequently goes before other agencies and advocates
positions that advance conpetition.

Sonme of you may be famliar with the Departnent of Justice's
submi ssion to the FERC in connection with the Mega NOPR W
urged that FERC i npl enment "operational unbundling” in the
electric industry. This is a formof separation short of ful
di vesture. W agreed with the FERC that sone nmechani sm for
vertical disintegration of integrated utilities will maxim ze the
potential for conpetition in the electric generation market. But
we urged adoption of a solution -- "operational unbundling” --
that will produce proconpetitive results closer to those of
conpl ete divesture of generation fromtransm ssion, but at |ess
risk to potential efficiencies. W have not reached a concl usion
to date that the conpetitive benefits of divestiture always
outwei gh any |l oss of efficiency. By operational unbundling, we
mean structural, institutional arrangenents short of divesture in
order to separate operation and di spatch of generating plants
fromthe operation of the transm ssion system and in that way to
better assure that transm ssion market power will not be used to



distort the nmarket for generation. W believe that this approach
woul d require |less regulation than the approach proposed by FERC

We al so noted that the FERC suggested that the open access
regime it proposed could allow it to decline to nonitor prices in
whol esal e generation markets. W told the FERC that while open
access and operational unbundling will encourage conpetition and
generation, ownership of generating capacity may remain
concentrated in some regions of the country, and that this may
warrant continued regulation in those areas. W urged that FERC
exam ne particular generation markets on a case-by-case basis.

We took no position on an issue that is of great inportance
to many of you, that of stranded costs. W didn't urge any
particul ar method of cal culation and we didn't address whet her
recovery of stranded costs should be allowed. The Departnent did
suggest, however, that any nechanismfor recovery of stranded
costs be designed to mnimze distortion of conpetition for
generation and, along these lines, we also specifically urged the
FERC to avoid use of transm ssion adders as a neans of stranded
cost recovery.

We al so submtted comments to the FERC i n anot her
proceedi ng, addressing "poolcos.” |In case there is any confusion
about this, I want to clear it up. Wen the Departnment spoke
about pool cos, we were speaking of a general concept of our own,
which we tried to define, and not about a particul ar nodel or
style of inplenentation. What we had in m nd was not the sanme as
what was then under consideration in California nor was it the
sanme as has been inplenented in the United Ki ngdom

We told the FERC that if certain market conditions and
saf equards were in place, poolcos could help conplete the
transformati on of the electric power generation industry from
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regul ated nonopolies to openly conpetitive and effectively
unregul ated markets. W set out a list of inportant safeguards
which I won't go through inits entirety other than to note that
we think that Pool co operations nust be independent of any owner
of generation, that participation should be voluntary, that the
arrangenments shoul d be devel oped through private negoti ati ons,
and that pool cos only nmakes sense in areas where there are not
hi ghly concentrated generation markets.

| can answer questions about this if necessary.

Electric Uility Mrgers

The third broad area in which we're involved is nergers.
Merger enforcenment under the antitrust laws, as in other areas
of antitrust enforcenment, protects conpetition, not conpetitors.
| know that nergers are of interest to all of you and that this
area has occupi ed an increasing amount of your thinking in recent
nmonths. There has been a significant increase in the
announcenent of nergers in recent nonths. And as with other
conbinations in the electric utility industry, nergers raise nore
serious concerns for the Departnment of Justice today than in the
past because utilities are nore likely to be conpetitors than
bef or e.

The Departnent’'s review of nmergers under the antitrust |aws
is substantively and procedurally different fromthe FERC s
approval process. W apply Section 7 of the C ayton Act.
Section 7 of the Cayton Act prohibits transactions that threaten
"substantially to | essen conpetition in any line of comrerce in
any section of the country.” The central issue under the
Clayton Act is whether the nerger will result in increased prices
or reduced services. Despite regulation at the state and federa
| evel that requires approval of maximumtariffs and m ni nrum
terns of service, electric utilities have significant discretion
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in proposing prices and services in tariffs. As regulatory

ref orm pushes for nore whol esale prices and, in the near future,
nore retail prices, to be set by market conditions, nerger

enf orcenment becones crucial to the success of deregul atory
efforts.

In nmost industries, our review of a nmerger begins with the
receipt of a filing under the pre-nerger notification provisions
of the Hart-Scott Rodino Act. Routine nergers that raise no
antitrust issues may be consummated after a 30-day waiting period
has expired. Sonetines the antitrust agencies support early
term nation of an investigation, before 30 days. Were a nerger
rai ses antitrust concerns and we determ ne before the expiration
of the initial 30 days that we need additional information from
the parties to conplete our investigation, we can issue what we
refer to as a "second request” for information. That second
request extends the waiting period in nost cases (the period
during which the transaction cannot be consummated) until 20 days
after the parties supply the requested information.

Now i n an unregul ated setting, this procedure causes a
short, but inportant delay between the agreenent of the parties
to nerge and consunmati on of the nerger.

But, our review of electric utility nergers can often
proceed sonmewhat differently in light of the fact that those
mergers undergo a regulatory review by FERC and state agenci es.
Very often, the parties to these nergers wll not file under the
Hart-Scott Rodino Act with the Departnent of Justice until those
ot her approvals are far along or perhaps obtained. The
Department of Justice, however, is not actually required to wait
for a Hart-Scott Rodino filing to begin its own investigation of
t he announced nerger. Even before a Hart-Scott-Rodino filing,
using the provisions of the Antitrust Gvil Process Act, we can
seek docunents, depositions, and interrogatory responses fromthe
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parties and others. | think that the interest of the Antitrust
Division is the sane as the interest of the conpanies during the
period before a Hart-Scott-Rodino filing. | would encourage

el ectric conpanies, even before they make these filings, to cone
forward, and to work with us while the regul atory approval
process is underway. During the period that FERC considers your
merger, we could be |earning about the nmerger as well and obtain
basi ¢ docunentation so that when you are ready to proceed with us
later, we will be prepared to give you a nore pronpt answer.
Thi s approach has worked very well for us and nerging parties in
t he banking industry. So |I would urge you not to ignore us
during the tine you are pursuing FERC and ot her regul atory
approvals, even if you haven't made a Hart-Scott- Rodino filing.

As you know, if we conclude that a nerger transaction as
structured would violate the antitrust laws, and if we cannot
obtain a voluntary settlenent, the Departnent nust go to court to
seek injunctive relief to prevent the transaction from going
forward as contenplated. You should take sone confort fromthe
fact that only a relatively small percentage of nergers that cone
before the Departnent actually are challenged in court.

As for how we | ook at proposed nergers in this industry, |
woul d point you to the 1992 Hori zontal Merger Quidelines, which
were issued jointly by the Departnent of Justice and the Federal
Trade Conmi ssion. Under the nerger guidelines, we assess likely
harmto conpetition and then consider any efficiencies that may
out wei gh potentially harnful effects. As a starting point, our
conpetitive analysis in the electric industry, as in all other
i ndustries, takes account of the position of each of the nerging
firms in each econom cally neaningful "relevant market," the
concentration in those markets, the extent to which concentration
woul d be increased, the conpetitive conditions likely to exist in
the market after the transaction, and ease of entry by new firns
or firms not now serving the market. W are trying to assess the
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ability of the resulting firmprofitably to raise prices or
reduce service. W define relevant markets carefully and incl ude
in our analysis an evaluation of any effective substitute a
custonmer m ght have for the services provided by the merging
firms. We also consider which firnms mght provide these
substitutes.

As part of our analysis, we define rel evant product markets.
One rel evant product woul d obviously be energy. W would
consider the effect of the nerger with respect to energy or bulk
power. Another relevant product market nmay be that for retai
energy. In this regard, we may also take a | ook at state law to
see to what extent retail wheeling may be all owed or appears to
be comng in the near future.

Anot her generation product could be capacity. |In addition
to capacity as we nornmally think of it, given that this industry
is regulated and that regul ators sonetinmes require that reserves
be mai ntai ned, there may be sone products that are unique
creations of regulation.

It may al so be appropriate to separate these product markets
into short-term internmediate, and | ong-termenergy or capacity
mar ket s.

O course, transm ssion markets are often critical to the
anal ysis of electric utility mergers and al so nust be seriously
consi der ed.

As in other industries, we nust give sone thought to
geographi c market issues, that is, where are the sellers |ocated
to whom a buyer can reasonably turn. |In identifying those
sellers, we consider the cost of transm ssion to the buyer. W
al so consi der any physical constraints there nay be on
transm ssion. W recognize with respect to the area from which
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buyers can obtain alternative availability of electricity that
there may be changes over a season and even over a day, sone of
which may even result fromdifferent weather conditions.

Finally, there are potential regulatory evasion issues that
need to be considered as well. As | indicated before, there are
some uni que concerns in regulated industries. Were the ability
of a nonopolist to charge nonopoly rates is suppressed through
regul ation, there can be evasion through the sale of products in
adj acent markets that are unregulated. | gave you an exanpl e
wWith respect to tie-ins earlier, and this could be an area for
concern in a nerger

Concl usi on

It's plain that there are great changes going on around you
and new challenges. It's plain that not all of the old rules and
exenptions wll apply. | wish you all great success as you find
the right strategy and nove forward. And, | think that you
shoul d | ook at the increasing relevance of antitrust law in your
i ndustry essentially as good news -- it's a reflection that
regul ation is dimnishing somewhat and that markets are changi ng
to enable a nore flexible and conpetitive future.

Thank you very nuch.
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