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“As  you  know,  Google  continues  to  be  in  the  midst  of  

several  significant  legal  and  regulatory matters  .  .  .  .  We’re  
an  email  and  instant-messaging  culture.  We  conduct  much  of  

our  work  online.  We  believe  that  information  is  good.  But  

anything  you  write  can  become  subject  to  review  in  legal  

discovery,  misconstrued,  or  taken  out  of  context,  and  may  be  

used  against  you  or  us  in  ways  you  wouldn’t  expect.  .  .  .  We  
end  up  reviewing  millions  of  pages  of  these  communications  

as  part  of  producing  documents  in  regulatory  and  litigation  

matters  -- and  we’re  working  together  to  streamline  and  
simplify  that  process.  To  help  avoid  inadvertent  retention  of  

instant  messages,  we  have  decided  to  make  ‘off  the  
record’  the  Google  corporate  default  setting  for  Google  

Talk.” 

UPX1101  at  -619.  
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Dr. Pandu  

Nayak 
VP, Search 

Q. And from time to time, you asked people to turn history 

off before or during your chats? 

A. Well, I’ve certainly done that, because at the time 
there was a policy at Google to have history off. 

Q. And you – 
A. And I just wanted to be compliant with that policy. 

Q. You understood Google’s policy was that history off for 
chats amongst Google employees? 

A. Yes. 

Tr. Testimony 
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Sundar Pichai 
CEO 

Q.  As CEO,  you  knew  that  all  Google  employees,  even  

those under  a  litigation  hold,  had  their chats  default to  

delete after  24  hours,  correct? 

A.  I  was  aware,  you  know,  when  I  became  CEO  this  is  how  

it worked. This was not  an area  I was focused  on,  yeah. 

  * * * 

Q.  And  as CEO,  you  never  took  any s teps  to  change  

the policy to d elete  chats after 24  hours in  order to  ensure  

that Google  was meeting  its obligations to  preserve  

documents for discovery? 

A.  This  was  not a  change,  yeah,  that  came  to my  attention  or 

I  considered.  

Google Turned “History Off” 

Tr.  Testimony 
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Google  Violated  Rule  37(e) 

Uncontested: 

• Google failed to preserve chats. 

• Google failed to take reasonable steps to preserve 

chats. 

• Deleted chats irrecoverable. 

Plaintiffs proved: 

• (e)(1): Prejudice. 

• (e)(2): Google’s intent. 
REDACTED FOR PUBLIC FILING

Fed.  R.  Civ.  Pro.  37(e). 8 
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Adverse  Inferences 

    

      

     

    

  

     

  

       

       

      

1. Presumption that deleted chats were 

unfavorable to Google regarding the intent 

behind and effect of Google’s contracts. 

2. Presumption that Google’s proffered 
justifications are pretextual. 

3. Presumption that Google intended to 

maintain its monopoly. 

4. Prohibition on argument by Google that the 

absence of evidence is evidence of its 

absence. 

5. Any other relief the Court finds proper. 
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Sanctions 
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