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Comments of the American Consumer Institute

The American Consumer Institute is a nonprofit 501(c)(3) education and research organization.
Its mission is to identify, analyze, and protect the interests of consumers in legislative and
rulemaking proceedings across various industries, including technology. The American Consumer
Institute hereby submits these comments in response to the above-captioned proceeding.

Government Policy Threats to Artificial Intelligence Competition

Artificial intelligence (Al) has the power to reform government policies, spur competition in
industries across the country, and even save lives—if government lets it. With more than “5,500
new Al-related companies in the U.S. since 2013,”! the United States is a leader in the globally
competitive artificial intelligence marketplace. Panelists at the May 30t Department of Justice
(DOJ) Workshop on Promoting Competition in Artificial rightly suggest many solutions to ease data
flows—but past agency and policymaker actions threaten to unintentionally make a dynamic
marketplace in Al more static and less competitive.

The DOJ should avoid mirroring global and domestic data privacy regulations that entrench
dominant market positions of large technology incumbents. There are three primary mechanisms
through which this occurs. First, a heavy regulatory landscape creates expensive and messy
compliance costs that disproportionately impacts smaller companies. Second, data privacy laws
and proposed agency regulations (if enacted) shrink data pools, restrict access to information,
and harm smaller firms. Third, poorly designed competition enforcement policies threaten the
scale and viability of competition in the artificial intelligence ecosystem. If policymakers and
regulators fail to avoid this policy pattern, they risk intensifying the problems they seek to solve.
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Data Limitations and Privacy Laws as a Threat to Al Competition

Competing approaches to data privacy—both in how information should be accessed and
protected—differ in legislative intent and economic effect. The United States establishes sectoral
privacy protections that address consumer harms mostly on a case-by-case basis, providing more
protections for sensitive data types like health information. Europe takes a different tack by
regulating all data the same. The U.S. approach to privacy has spurred online market dominance
by promoting a competitive marketplace of experimentation and change.

Generative artificial intelligence models rely on large volumes of data to operate.? The more
tailored and varied American approach to privacy gives the United States a leg up in artificial
intelligence technology innovation by easing access to data. But the advantages of data do not go
on in perpetuity and diminish in value once enough is secured. As technology experts at the
International Center for Law and Economics and the Macdonald-Laurier Institute put it, “being
the firm with the most data appears to be far less important than having enough data.”® Once a
critical mass of data is achieved, other margins for competition—for example, model
improvements and algorithm refinement—become more pronounced.*

Although the DOJ panel may worry that technology firms will leverage data access to entrench
dominant market positions,> large volumes of data may not confer the market-dominating
benefits many assume. How data is used is more important than securing the largest quantity of
it.® Still, panelists should worry that state and federal data privacy laws and other barriers to data
access shrink the available data pool of information for everyone, and pinch smaller businesses
that must spend time and resources to comply. This makes securing enough data more difficult
and expensive—especially for startups and fledgling Al firms with thin profit margins. Smaller
businesses and startups often struggle to source plentiful, quality data, unlike larger firms that
can rely on streams of data from larger customer bases.’
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Consumer data privacy laws enable consumers to access and delete information, thereby
shrinking data pools further even as compliance costs grow and disproportionately harm smaller,
data-reliant businesses. These data privacy laws require businesses of all sizes to “create
additional data inventory and mapping to accommodate access and deletion requests, create
consent management systems, and update their privacy policies, all of which must be routinely
updated to accommodate new privacy rules.”® Business must purchase hardware and software to
become compliant with emergent data privacy rules. Then they must hire engineers, data privacy
officers, and lawyers to comply and adapt to emergent regulations as they come online.

Unlike larger technology companies that boast multi-billion-dollar budgets, the average seed-
level startup annual budget is only $655,000 per year, so compliance costs soak up a larger total
share of smaller business budgets.® Gal Ringel, co-founder and CEO of the data company Mine,
concludes that a single data subject access request costs $1,400.1° Even as few as 100 requests,
could soak up more than one-fifth of an average seed-level startup’s annual budget.!! So it is
unsurprising that a 2022 Oxford study found the European General Data Protection Regulation
(GDPR) caused exposed business sales to drop 2 percent and profits to drop 8.1 percent—with
increased market shares of large technology companies offsetting the compliance costs of
regulatory compliance.!?

As compliance and development costs rise, revenues recede as rising costs erode remaining
business margins.!3 Research finds that a third of the online applications in the Google Play Store
left the market in Europe and the rate of new entry fell by half after enactment of GDPR.'* And
as compliance costs rise, access to capital falls. Angel and venture capital investment fuels the
growth, performance, and longevity of new and emergent startups that depend on capital
investment to get off the ground—with angel-backed startups 14 percent more likely to survive
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18 months than those without angel support>—but GDPR has cut that lifeline by as much as half
and has increased vendor market concentration by 17 percent.1®

Unfortunately, rather than learn from heavy data regulatory regimes, the Federal Trade
Commission (FTC) looks to be repeating these mistakes through its competition rulemaking
process.

Competition Agency Meddling in Privacy Threatens Competition and Creates Unintended
Consequences

In August of 2022, the FTC issued an Advanced Notice of Proposed Rulemaking (ANPRM) that
would redefine data collection as commercial surveillance—a rhetorical move that demonized
pro-consumer, pro-competition data usage, and that signaled a desire to expand the scope and
scale of the FTC.Y” Then in February of 2024, Chair Kahn suggested that health, location, and web
browsing history data be “off limits” for Al model training—a much more aggressive move than
even legislature-led efforts to curtail health data usage.'® Importantly, data bias problems often
derive from incomplete or inaccurate datasets—a well-known problems that companies have
been working to solve for decades.*®

Dandelion Health, a venture-backed startup co-founded by panelist Professor Ziad Obermeyer, is
working to create large, de-identified datasets in the healthcare industry that can reduce bias.?°
Although billions of dollars have been plowed into algorithmic fairness efforts to reduce bias in
algorithms and implementation, insufficient data access has pushed the application of these
algorithms outside of the “testing” phase of trial-and-error and into the “use” phase where these
technologies are being deployed in real-world medical applications. In other words, insufficient
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data access in healthcare means performance issues are sometimes not caught until algorithms
are already in use.?! Had more data been available ahead of time, companies could have tested
and vetted these algorithms more thoroughly before use in real-world health settings.

Consumers rightly prioritize healthcare privacy, but many state and federal laws and regulations
create barriers to heath information access. Accessing health data is famously messy and
complicated. The data varies by location and type.?? States and localities often operate
independently creating data silos.?® If universities, companies, public schools, hospitals, or
nonprofit organization receive federal support, they must then spend years and hundreds of
thousands of dollars contending with government bureaucracy, where they must defend research
and algorithms in front institutional review boards (IRBs) that can approve, modify, or reject the
research.?*

National data privacy laws like the Health Insurance Portability and Accountability Act (HIPAA)
and the many state laws governing health information shrink these data pools further and restrict
access to it, thereby risking increased bias in healthcare use-cases. Through the privacy law, My
Health, My Data,? the state of Washington sets a default national standard for health data use.
The definitions in this Euro-style law are vague and broad enough to rope in businesses that
mostly operate outside of the healthcare space and that conduct business operations beyond the
state of Washington.?® Although California is generally considered the most complicated and
onerous state data privacy law, Washington goes further by requiring companies to seek
affirmative, opt-in consent and then including private right of action provisions that threaten to
unleash expensive, messy, and frivolous lawsuits.?” Since the law operates like the European
framework, the anti-competitive effects are likely to mirror those in Europe—squeezing startups
and smaller businesses while digging regulatory moats around larger technology companies.
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These laws and norms have contributed to a “firewall” where databases and the experts that
understand the technology to leverage it exist in separate ecosystems, or “enclaves,” to borrow
the terminology of Professor Obermeyer.2® Policymakers and competition enforcers should be
exploring ways to safely and securely ease data access barriers while respecting the longstanding
American healthcare data privacy regime—not looking for avenues to restrict access further.

Fortunately, many of the panelists recognize this reality, suggesting policy solutions to empower
consumers to make protected data more accessible. Here, policymakers would be wise to listen.
Unfortunately, the rapid expansion of state data privacy laws largely does the opposite by creating
rights to access and delete information—creating a mirage of consumer empowerment, making
data scarcer, and further complicating access to health information. Rather than repeating
European mistakes, a better approach to data policy would seek options that empower
consumers to safely make data access more available and plentiful. But the FTC instead signals an
opposing approach.

Focus on Size Threatens Al Competition

In January, the FTC intensified its focus on artificial intelligence through its inquiry into market
concentration through Amazon’s, Google’s, and Microsoft’s investments into startup companies
Anthropic and OpenAl.?° Amid antitrust scrutiny, Microsoft recently announced that it would quit
its board seat on OpenAl, citing improvements in governance at OpenAl.3°

FTC Chair Kahn’s meddling in the Al ecosystem is ill-advised, but unsurprising insofar as the Kahn-
led FTC has routinely attempted to bend antitrust rules and market definitions to fit a “big is bad”
narrative that targets technology companies.?! In the eyes of Chair Kahn, the emergence of
artificial intelligence is an opportunity to not “repeat the mis-steps of the past with Al” that
allegedly enabled the market concentration failures of the internet.3?

Unfortunately, the legal remedies are often worse than the disease. Antitrust enforcers can bring
complaints for anti-competitive practices against companies that must abandon, settle, or defend
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their marketplace activity in court. As tech-related skepticism replaces the consumer welfare
standard under the Biden administration’s FTC and DOJ, companies are increasingly abandoning
pro-competitive merger activity even as the administration’s courtroom success rate dwindles.

As research from the American Consumer Institute details, competition litigation is twice as likely
under the Biden administration, success has fallen by more than a third, and abandonment rates
have tripled in the face of messy and expensive court activity.33 The FTC’s decision to investigate
firms before alleged harm materializes—extending oversight to screenings instead of mergers and
acquisitions—does not bode well for American Al startups that need investment capital to get off
the ground or expand business activity.

Artificial intelligence requires a massive amount of energy, data, computing power, as well as the
work of many skilled experts and technicians.3* Deep learning, or the method of using massive
amounts of data to train Al, inherently uses a lot of computational power, especially the large
general purpose Al that is receiving the most attention.3>

Obtaining the necessary computational power has been key to companies looking to get started
as 80 percent of capital spent on Al has gone towards attaining the necessary computational
power.3® This has translated into significant financial cost to build these models as ChatGPT4 is
estimated to have cost over $100 million to train. 37 In addition to training, generative Al also
requires computational power whenever it answers a question, becoming a major cost in its own
right as usage goes up. 3 The hardware needed to run these models is also a significant
investment with the current standard Nvidia 8-GPU H100 server costing around $300,000 to
$400,000.3°

Major companies, such as the ones antitrust regulators are targeting in their investigation, are
the only ones with the resources needed to develop and run these models.*? They, in turn, are
dependent on the expertise of people in the startups they acquire or partner with.** While the
future is unpredictable and new technology could emerge to change how large language models
are developed, the current reality is that Al innovation depends on the resources of large
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companies. Preemptive regulatory actions risk upending Al development and destroying the
potential benefits that could result.

Conclusion

American consumers benefit from technological innovation, competitive industries, and
economies of scale. Technological innovation in artificial intelligence depends on sufficient data
access. State data privacy laws and near-sighted regulations threaten to needlessly limit
technology’s access to data with downstream effects on artificial intelligence competition. As
enforcement agencies crack down on perceived market threats, they should focus these efforts
on known problems. A failure to do this, risks destroying a promising industry before it has an
opportunity to get off the ground.
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