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September 2, 2016 
Email Among Google Employees

PTX0367 at -464

“IF  G O LD M A N  O R  C ITIB A N K  O W N E D  TH E  N YS E ”
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January 29, 2009 Email
From Brad Bender to other Google Employees

PTX1814 at -746

“W E ’LL D O  TO  D IS P LA Y W H A T G O O G LE  D ID  TO  S E A R C H ”
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R O A D M A P  O F  P LA IN TIF F S '  C LO S IN G  A R G U M E N T

P la in t iffs ’ m a rke t  d e fin it io n  re fle c t s  co m m e rc ia l re a lit ie s

Go o g le  h a s  m o n o p o ly p o w e r in  a ll t h re e  re le va n t  m a rke t s

Go o g le ’s  co n d u c t  w a s  a n t ico m p e t it ive

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l re fu sa l t o  d e a l w it h  riva ls

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l p ro d u c t  d e s ig n  ch o ice

Go o g le ’s  p ro co m p e t it ive  ju s t ific a t io n s  a re  in va lid , in su ffic ie n t , a n d  p re t e xt u a l
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J ED DEDERICKJ AMES AVERY BRIAN BOLAND

FORMERLY FORMERLY

TIM CADOGAN ANDREW  CASALE

TIM W OLFESTEP HANIE 
LAYSER

J OSHUA LOW COCK

FORMERLY

MATTHEW  W HEATLAND

LUKE LAMBERTJ AY FRIEDMAN RAJ EEV GOEL

FORMERLY

TOM KERSHAW

P LA IN TIF F S ’ LIVE  N O N - G O O G LE  F A C T W ITN E S S E S
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Go o g le  h a s  m o n o p o ly p o w e r in  a ll t h re e  re le va n t  m a rke t s

Go o g le ’s  co n d u c t  w a s  a n t ico m p e t it ive

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l re fu sa l t o  d e a l w it h  riva ls

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l p ro d u c t  d e s ig n  ch o ice

Go o g le ’s  p ro co m p e t it ive  ju s t ific a t io n s  a re  in va lid , in su ffic ie n t , a n d  p re t e xt u a l

R O A D M A P  O F  P LA IN TIF F S '  C LO S IN G  A R G U M E N T

P la in t iffs ’ m a rke t  d e fin it io n  re fle c t s  co m m e rc ia l re a lit ie s
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G O O G LE  IS  C O N F LA TIN G  D IF F E R E N T TYP E S  O F  C O M P E TITIO N

Ove ra ll c o m p e t it io n  b e t w e e n  firm s  in  a  se c t o r o f t h e  e c o n o m y

Co m p e t it io n  w it h in  a  s in g le  a u c t io n  t o  b u y a n  im p re ss io n  o n  t h e  
o p e n  w e b

Co m p e t it io n  b e t w e e n  p ro d u c t s  in  a  p a rt ic u la r a n t it ru s t  p ro d u c t  
m a rke t  a n d  g e o g ra p h ic  m a rke t

1

2

3
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“[T]he mere fact that a firm may be 
termed a competitor in the overall 
marketplace does not necessarily 
require that it be included in the relevant 
product market for antitrust purposes.”

FTC v. Staples, Inc., 970 F. Supp. 
1066, 1075 (D.D.C. 1997)

FTC v. Staples, Inc., 970 F. Supp. 1066, 1075 (D.D.C. 1997)

A N  O V E R A LL C O M P E TITO R  D O E S  N O T N E C E S S A R ILY 
C O M P E TE  IN  TH E  R E LE VA N T M A R K E T
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Market definition is an “analytical 
tool,” and not an “end unto itself.” 

The goal is to identify the “arena 
within which significant 
substitution in consumption or 
production occurs.”

Ohio v. Am. Express Co., 
585 U.S. 529, 543-44 (2018)

M A R K E T D E F IN ITIO N  IS  A  P R A G M A TIC  TO O L

United States v. Bertelsmann SE & Co. 
KGaA, 646 F. Supp. 3d 1, 24 (D.D.C. 2022) 

United States v. Bertelsmann SE & Co. KGaA, 646 F. Supp. 3d 1, 24 (D.D.C. 2022); 
Ohio v. Am. Express Co., 585 U.S. 529, 543-44 (2018) 
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TH E R E  IS  N O  O N E  TR U E  M A R K E T D E F IN ITIO N

“[W]ithin [a] broad market, well-
defined submarkets may exist 
which, in themselves, constitute 
product markets for antitrust 
purposes.”

United States v. Bertelsmann SE & Co. 
KGaA, 646 F. Supp. 3d 1, 25 (D.D.C. 2022) 

United States v. Bertelsmann SE & Co. KGaA, 646 F. Supp. 3d 1, 25 (D.D.C. 2022) (quoting Brown Shoe Co. v. United States, 
370 U.S. 294, 325 (1962)).
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Q. …Can a website 
publisher, like Discovery 
[], use DV360 to sell 
advertising? 

A. No. 

C O M P E TITIO N  D E P E N D S  O N  TH E  TO O L

Tr. Sept. 25 PM 75:23-25 14

Adam Stewart
Vice President of Consumer, 

Government, and
Entertainment and Large 

Customer Sales
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Q. …So it's your testimony that Facebook was a direct 
competitor, but yield managers were not? 

A. Well, yield managers competed in a part of the 
display ad space, and Facebook, of course, being 
Facebook, competed in many large parts of the 
display ad space as well.

Q. And that's because there are different tools within 
the space, and so competitors depend on the tool; 
right?

A. Competitors can vary depending on the features or 
tools that they offer, yes.

C O M P E TITIO N  D E P E N D S  O N  TH E  TO O L

Tr. Sept. 16 AM 122:7-15 15

Neal Mohan
Senior Vice President
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May 2016 
Presentation, Facebook GTM Competitive Intelligence

DTX0758 at -969

G O O G LE  E V A LU A TE S  C O M P E TITIO N  B A S E D  O N  IN D IVID U A L 
TO O LS
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“[S]ervices are not in the 
same product market 
merely because they have 
a common provider.” 

United States v. Rockford Mem. Corp., 
898 F.2d 1278, 1284 (7th Cir. 1990)

United States v. Rockford Mem. Corp., 898 F.2d 1278, 1284 (7th Cir. 1990)
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Tr. Sept. 9 PM 60:6-20 (Lowcock); Tr. Sept. 9 AM 113:9-115:25 (Casale); Tr. Sept. 12 PM 70:25-71:14 
(Goel); Des. Tr. at 29:04-30:08 (O’Kelley); Tr. Sept. 10 AM 157:6-14 (Friedman); Tr. Sept. 18 AM 136:14-
24 (Wheatland).

TH IR D  P A R TIE S  R E C O G N IZ E  O P E N  W E B  D IS P LA Y A S  D IS TIN C T

Ma t t h e w  W h e a t la n d
Chief Digital Officer

JAY FRIEDMAN
CEO

BRIAN O’KELLEY
CEO

FORMERLY

ANDREW CASALE
Founder & CEO

JOSHUA LOWCOCK
Global Chief Media Officer

FORMERLY

RAJEEV GOEL
Founder & CEO



21PTX0764 at -251, -252, -254, -259, -261

G O O G LE  R E C O G N IZ E S  O P E N  W E B  D IS P LA Y A S  D IS TIN C T
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So let's stay with ACME. Every channel within the position in 
the funnel you can liken to a baseball team. They all have a 
role to play. They have a position to play on the field, to 
deliver. Right?
And so if one channel is my pitcher, another channel is my 
catcher, their jobs are different, but both of them as a team 
are going to deliver on my awareness goal.
So if I find that my pitcher channel is not performing for my 
client, I'm probably going to go to them and say we may want 
to change the way we're compensating our pitcher and 
maybe pay a little bit more money to the catcher or we take 
the pitcher out of the game and we put a new one in.

LA M B E R T: D IF F E R E N T A D  F O R M A TS  A R E  C O M P LE M E N TA R Y

Tr. Sept. 13 PM 36:19-37:6

Luke Lambert
Ch ie f In n o va t io n  a n d  

P ro d u c t  So lu t io n s  Offic e r
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AD SP ACE

Pls. Demonstrative C; https://newsleader.com

https:// newsleader.com

AD SPACE

6:37
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September 2, 2008 
Email from Neal Mohan

G O O G LE ’S  “TH R E E  P ILLA R ” S TR A TE G Y 
M A P S  O N TO  P LA IN TIF F S ’ M A R K E TS

PTX0032 at -916
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P la in t iffs ’ m a rke t  d e fin it io n  re fle c t s  co m m e rc ia l re a lit ie s

Go o g le ’s  p ro co m p e t it ive  ju s t ific a t io n s  a re  in va lid , in su ffic ie n t , a n d  p re t e xt u a l

Go o g le ’s  co n d u c t  w a s  a n t ico m p e t it ive

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l re fu sa l t o  d e a l w it h  riva ls

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l p ro d u c t  d e s ig n  ch o ice

R O A D M A P  O F  P LA IN TIF F S '  C LO S IN G  A R G U M E N T

Go o g le  h a s  m o n o p o ly p o w e r in  a ll t h re e  re le va n t  m a rke t s



29

M U LTIP LE  M O N O P O LIE S  E N H A N C E  P O W E R

August 31, 2017 Email 
from Michelle Dauwalter

PTX0551 at -048
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P U B L I S H E R S  A R E  S T U C K  W I T H  D F P  A S  T H E I R  P U B L I S H E R  A D  S E R V E R

P TX18 14  a t  -74 5

P TX0 114  a t  -0 4 9

D AVID  R O S E N B LATT (G O O G LE ):

“No t h in g  h a s  su c h  h ig h  sw it c h in g  c o s t s… Sw it c h in g  
[p u b lish e r a d  se rve rs ] is  a  n ig h t m a re . Ta ke s  a n  a c t  o f 
Go d  t o  d o  it .”

M AR C  TH E E R M AN N  (G O O G LE ):

“[P u b lish e r] Ad  Se rve rs  a re  s t ic ky, a n d  h a rd  t o  re p la c e . 
Th e  n e xt  12 m o n t h s  a re  a  ve ry g o o d  t im e  t o  sw it c h  
p u b lish e rs  o ve r. Th a t  o p p o rt u n it y w ill p a ss .”
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Q. And, again, why were you unsuccessful in 
building and deploying that publisher ad server?

A. We determined that it would be unfeasible to 
build the market-comparable set of features for 
what Google had established with their portion of 
the technology stack as well as the aspects 
where they were able to bring their own demand 
through AdX into their ad server and that we were 
-- that we feared we would not be able to get 
access to.

E V E N  F A C E B O O K  F O U N D  IT “U N F E A S IB LE ” 
TO  C O M P E TE  E F F E C TIVE LY

Tr. Sept. 13 PM 129:14-21 31

Brian Boland
Fo rm e r Vic e  P re s id e n t





33PTX1199A

A D X H A S  S U S TA IN E D  A  H IG H  TA K E  R A TE  F O R  A  D E C A D E





35PTX1236A

G O O G LE  D O M IN A TE S  TH E  P U B LIS H E R  A D  S E R VE R  M A R K E T



36PTX1243A

G O O G L E  D O M I N A T E S  T H E  A D V E R T I S E R  A D  N E T W O R K  M A R K E T
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PTX1237 (impres s ions ); PTX1238
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G O O G LE  D O M IN A TE S  TH E  A D  E XC H A N G E  M A R KE T
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“More telling, the District Court found that some 
aspects of Microsoft's behavior are difficult to 
explain unless Windows is a monopoly product. For 
instance, according to the District Court, the 
company set the price of Windows without 
considering rivals' prices...  something a firm without 
a monopoly would have been unable to do. The 
District Court also found that Microsoft's pattern of 
exclusionary conduct could only be rational ‘if the 
firm knew that it possessed monopoly power….’ It is 
to that conduct that we now turn.”

United States v. Microsoft Corp., 253 F.3d 
34, 57-58 (D.C. Cir. 2001) (en banc)

United States v. Microsoft Corp., 253 F.3d 34, 57-58 (D.C. Cir. 2001) (en banc)

G O O G LE ' S  A C TIO N S  S P E A K  F O R  TH E M S E LVE S
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P la in t iffs ’ m a rke t  d e fin it io n  re fle c t s  co m m e rc ia l re a lit ie s

Go o g le  h a s  m o n o p o ly p o w e r in  a ll t h re e  re le va n t  m a rke t s

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l re fu sa l t o  d e a l w it h  riva ls

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l p ro d u c t  d e s ig n  ch o ice

Go o g le ’s  p ro co m p e t it ive  ju s t ific a t io n s  a re  in va lid , in su ffic ie n t , a n d  p re t e xt u a l

R O A D M A P  O F  P LA IN TIF F S '  C LO S IN G  A R G U M E N T

Go o g le ’s  co n d u c t  w a s  a n t ico m p e t it ive
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“It is foundational that alleged anticompetitive 
conduct must be considered as a whole. . . . Thus, 
when a court is faced with allegations of a 
complex or atypical exclusionary campaign, the 
individual components of which do not fit neatly 
within pre-established categories, its application of 
such specific conduct tests would prove too rigid.” 

Duke Energy Carolinas, LLC v. NTE Carolinas 
II, LLC, 111 F.4th 337, 354 (4th Cir. 2024)

Duke Energy Carolinas, LLC v. NTE Carolinas II, LLC, 111 F.4th 337, 354 (4th Cir. 2024)

DUKE ENERGY: “C O N D U C T M U S T B E  C O N S ID E R E D  A S  A  W H O LE ”
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“[A] monopolist is not free to take certain 
actions that a company in a competitive 
(or even oligopolistic) market may take, 
because there is no market constraint on 
a monopolist’s behavior.” 

LePage’s Inc. v. 3M, 324 F.3d 141, 
151-52 (3d Cir. 2003)

LePage’s Inc. v. 3M, 324 F.3d 141, 151-52 (3d Cir. 2003)

TH E R E  A R E  S O M E  TH IN G S  A  M O N O P O LIS T C A N N O T D O
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M O N O P O LIS T’S  P LA YB O O K

1. Co n t ro l the Competition

C U S T O M E R S

2. Co n t ro l Your Customers 3 . Co n t ro l the Rules
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March 23, 2009 
Email from Neil Mohan

PTX0041 at -005

G O O G LE  R E C O G N IZ E D  O W N IN G  TH E  A D  S E R VE R  W A S  C R ITIC A L
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October 11, 2020
Email from Neil Mohan

PTX0058 at -800

Yie ld  Ma n a g e r

G O O G LE  B O U G H T A D M E LD  TO  “P A R K ” A  C O M P E TITO R
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P U B L I S H E R  A D  S E R V E R

A D

C O M P E T I N G  P U B L I S H E R  
A D  S E R V E R S

A D V E R T I S E R  A D  
N E T W O R K

$ $A D

A D  E X C H A N G E

C O M P E T I N G  A D  
E X C H A N G E S

A D V E R T I S E R S



50

A D V E R T I S E R  A D  
N E T W O R K

$ $

A D V E R T I S E R S

A D  E X C H A N G E

A D

P U B L I S H E R  A D  S E R V E R

A D

C O M P E T I N G  P U B L I S H E R  
A D  S E R V E R S

REAL -  TIME ACCESS
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G O O G LE  A D S ’ E XC LU S IVITY A LLO W E D  G O O G LE  
TO  C H A R G E  2 0 %  A D X TA K E  R A TE

Go o g le  Ad s  e xc lu s ivit y “c o m p e ls  p u b lish e rs  t o  w o rk  
w it h ” Go o g le  p ro d u c t s .

Des. Tr. 108:18-109:03 (Rowley)BRYAN ROW LEY

FORMERLY

“Th e  Ad X se ll-s id e  fe e  o f 20 % h o ld s  t o d a y n o t  b e c a u se  
t h e re  is  20 % o f va lu e  in  c o m p a rin g  2 b id s  t o  o n e  a n o t h e r, 
b u t  b e c a u se  it  c o m e s  w it h  u n iq u e  d e m a n d  via  Ad W o rd s  
t h a t  is  n o t  a va ila b le  a n y o t h e r w a y.”

P TX0 6 24  a t  -16 9  

P u b lish e rs  u se  o f Go o g le  sh o u ld  b e  “a ll o r n o t h in g  – u se  
Ad X a s  yo u r SSP  o r yo u  d o n ’t  g e t  a c c e ss  t o  o u r d e m a n d .”

P TX0 124 , a t  -216
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G O O G LE  A D S  H A S  U N IQ U E  D E M A N D

“DFP  w a s  so  p o w e rfu l b e ca u se  DFP  w a s  a lso  lin ke d  t o  Ad X . . . w h ich  w a s  
t h e n  lin ke d  t o  Go o g le  Ad s , w h ich  is  t h e  b ig g e s t  p o o l o f a d ve rt is in g  o n  t h e  
p la n e t .”

On e  o f t h e  “s t re n g t h s” o f DFP  is  “Acce ss  t o  u n iq u e  d e m a n d  . . . GDN 
[Go o g le  Ad s] d e m a n d  is  ‘re la t ive ly u n iq u e .’”

TIM CADOGAN

FORMERLY

P TX0 79 7 a t  -16 6  

Tr. Sept. 17 PM 54:23-55:7, 64:5-19

Google Ads demand is “differentiated.”

EISAR LIPKOVITZ

FORMERLY Tr. Sept. 10 PM 96:20-22  

“Search buyers was a unique asset that . . . no other exchange could have 
. . . that allowed [Google] to harness that mid -tier small business -type 
demand that no one else had the scale to get to.”

TOM KERSHAW

FORMERLY

Tr. Sept. 13 AM 7:21-8:4  
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P TX0 19 8  a t  -70 3

P TX0 110  a t  -0 0 9  

G O O G LE  AD S ’ E XC LU S IVITY TO  AD X
H E LP S  G O O G LE , N O T ITS  C U S TO M E R S

“[W ]e  a p p e a r t o  b e  ru n n in g  a  b u ys id e -
su b s id ize s -se lls id e  m o d e l; w e  a re  a rt ific ia lly 
h a n d ic a p p in g  o u r b u ys id e  [Go o g le  Ad s] t o  b o o s t  
t h e  a t t ra c t ive n e ss  o f o u r se lls id e  (Ad X).”

“Sp e a k in g  o n ly fro m  t h e  p e rsp e c t ive  o f [Go o g le  
Ad s], w e  w a n t  t o  b u y in t o  a ll a u c t io n s  re g a rd le ss  
o f w h a t  t h e  Ad X m a rg in  is .”
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P U B L I S H E R S : D F P  O N L Y E F F E C T I V E  W A Y T O  A C C E S S  G O O G L E  A D S / A D X

P u b lish e rs  a re  “s t u c k” w it h  Go o g le ’s  p u b lish e r a d  se rve r b e c a u se  t h e  “s ig n ific a n t  a m o u n t  o f 
u n iq u e  d e m a n d ” in  Ad X is  t ie d  t o  DFP . Th e  re ve n u e  “risk  in  sw it c h in g ” a w a y fro m  DFP  is  t o o  
h ig h  t o  ju s t ify a t t e m p t in g  t o  sw it c h  p u b lish e r a d  se rve rs .

Eve n  if t h e  a d  se rve r fe e  “w e re  t o  b e  c u t  in  h a lf fo r u s , it  w a s  n o t  g o in g  t o  o ffse t  t h e  re ve n u e  
lo ss  o f n o t  h a vin g  d ire c t  a c c e ss  t o  t h e  Go o g le  a d  e xc h a n g e  a s  a  d e m a n d  so u rc e  fo r o u r 
in ve n t o ry” w h ic h  “h a s  b e e n  a s  h ig h  a s  60 , c u rre n t ly a ro u n d  50  p e rc e n t  o f Ga n n e t t 's  t o t a l 
p ro g ra m m a t ic  m o n e t iza t io n .” 

DFP  “w a sn ’t  t h e  b e s t  a d  se rve r,” b u t  Go o g le  “ju s t  d e s t ro ye d  a ll c o m p e t it io n  fo r t h a t  a d  se rve r” 
a n d  “e ve ry o t h e r a d  se rve r c o m p a n y e it h e r w e n t  o u t  o f b u s in e ss  o r w a s  so ld  fo r sc ra p … W it h in  
a  c o u p le  ye a rs  o f [t h e  DFP ] a c q u is it io n , t h e re  w e re  n o  via b le  c o m p e t it o rs  in  t h e  p u b lish e r a d  
se rve r sp a c e .”

STEP HANIE LAYSER

TIM W OLFE

Tr. Sept. 10 AM 10:16-13:2, 26:22-24, 51:19-52:3, 55:6-56:3 113:2-114:3

Tr. Sept. 9 AM 76:3-18

Des. Tr. 74:17-75:21 (O’Kelley)
BRIAN O’KELLEY

FORMERLY

One of the main reasons publishers never switched from DFP to Equativ  to be “the fear of 
losing revenues, the fear not to have access to Google demand.”

ARNAUD CREPUT

Tr. Sept. 13 PM 66:9-67:21
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February 11, 2020 
Chat by Nitish Korula

PTX0933 at -183

A D X D IR E C T IS  O N LY A  “C O N C E P T F O R  A N TITR U S T”
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F I R S T  L O O K
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F I R S T  L O O K  H E L P E D  A D X A T  T H E  E XP E N S E  O F  G O O G L E ’S  C U S T O M E R S

F AC E B O O K E M P LO YE E :
Firs t  Lo o k  w a s  a n  “u n fa ir a d va n t a g e  w h ich  g ra n t e d  o n ly Ad X fu ll 
vie w a b ilit y o f p u b lish e rs ’ e n t ire  in ve n t o ry a n d  t h e  o p p o rt u n it y t o  
ch e rry p ick  t h e  im p re ss io n s  it  w a n t e d .” 

F AC E B O O K E M P LO YE E :
Firs t  Lo o k  is  “b ia s  [in ] t h e ir sys t e m  a g a in s t  u s” b y “g iv[in g ] Go o g le  
t h e  o p p o rt u n it y t o  ch e rry p ick  t h e  b e s t  su p p ly.”

Go o g le ’s  a b ilit y t o  “c h e rry-p ic k  t h e  b e s t  su p p ly” c a m e  fro m  Go o g le  
h a vin g  “t h e  o p p o rt u n it y t o  t a ke  t h e  ve ry firs t  lo o k  a t  a ll t h e  su p p ly 
a n d  t h e n  c h o o se  t o  re m o ve  a n  im p re ss io n  b y b u yin g  t h a t  
im p re ss io n .”

Tr. Sept. 13 PM 103:25-104:12 
BRIAN BOLAND

P TX1710  a t  -4 0 7 

P TX1536  a t  -4 0 5
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L A S T  L O O KL A S T  L O O K  A N D  S E C O N D  P R I C E  A U C T I O N



63

L A S T  L O O K E D  H E L P E D  A D X A T  T H E  E XP E N S E  O F  G O O G L E ’S  C U S T O M E R S

N ITIS H  KO R U LA (G O O G LE ):

La s t  Lo o k  g a ve  Ad X a  “s ig n ific a n t  in fo rm a t io n a l a d va n t a g e .”

P TX0 8 16  a t  -16 1 

M AR TIN  P ÁL (G O O G LE ):

“[D]yn a m ic  re vsh a re ” is  “ju s t  ye t  a n o t h e r w a y fo r Ad X t o  e xp lo it  t h e  
la s t  lo o k  a d va n t a g e .”

P TX0 54 2 a t  -335

W it h  h e a d e r b id d in g , “La s t  Lo o k  is  [Ad X’s] a b ilit y t o  lo o k  a t  a ll o f t h e  
o t h e r b id s  t h a t  a re  co m in g  in  fo r p u b lish e r’s  in ve n t o ry.”

Tr. Trans. Sept. 12 PM 101:1-12 RAJEEV GOEL
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Q. Because header bidding, it 
doesn't go away; does it? 

A. No. It brings in more real-
time bids. It's a good idea.

G O O G LE ’S  E XP E R T A G R E E S  H E A D E R  B ID D IN G  IS  A  “G O O D  ID E A ” 
B E C A U S E  IT “B R IN G S  IN  M O R E  R E A L- TIM E  B ID S ”

64Tr. Sept. 24 AM, 116:11-13

Paul Milgrom
P ro fe sso r o f Ec o n o m ic s
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P R O J E C T P O IR O T U S E D  D V3 6 0 ’S  M A R K E T 
P O W E R  TO  H A R M  A D X’S  R IV A LS

P TX0 58 7 a t  -79 4  

P TX0 4 26  a t  -74 1

“P o iro t  h a s  a c t u a lly b e e n  q u it e  e ffe c t ive , re su lt in g  in  
DBM sp e n d in g  7% m o re  o n  Ad X a n d  re d u c in g  sp e n d  o n  
m o s t  o t h e r e xc h a n g e s .”

Go o g le  in it ia lly p ro p o se d  t o  “On ly b u y o n  Ad X 
im p re ss io n s  t h a t  a re  e xp o se d  t h ro u g h  Ad X a n d  m u lt ip le  
SSP  (ie , d ry o u t  HB SSP ).”
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W ITH  U P R ,  G O O G LE  TO O K  A W A Y 
ITS  C U S TO M E R S ’ F R E E D O M  O F  C H O IC E

Qu e s t io n in g  “m o t iva t io n  b e h in d  re m o vin g  p u b lish e r c o n t ro ls” a n d  la t e r o b se rvin g  
“t h e  p rim a ry o b je c t ive  is  t o  h e lp  t h e  b u ys id e .”

P TX0 76 3 a t  -16 5-6 6  

N ITIS H  KO R U LA (G O O G LE  E N G IN E E R ):

UP R w o u ld  in vo lve  “t a k in g  a w a y so m e  fu n c t io n a lit y t h a t  p u b lish e rs  h a ve  t o d a y. W e  
c o u ld  like ly se ll it  t o  t h e m  a s  p a rt  o f t h is  b ro a d e r c h a n g e  . . ., b u t  if w e  o ffe r it  [t h e  
a b ilit y t o  se t  d iffe re n t  flo o rs  fo r d iffe re n t  e xc h a n g e s] in  a  firs t -p ric e  w o rld , I t h in k  it  
w o u ld  b e  ve ry h a rd  fo r u s  t o  t a ke  it  a w a y la t e r: It  w o u ld  b e  vie w e d  a s  a  p u re  lo ss  o f 
fu n c t io n a lit y t h a t  w e ’re  d o in g  fo r o u r o w n  (p e rc e ive d  ‘n e fa rio u s /se lf-se rvin g ’ 
re a so n s) . . . .” 

G O O G LE  E M P LO YE E :

P u b lish e rs  so m e t im e s  se t  h ig h e r p ric e  flo o rs  fo r Ad X b e c a u se  t h e y h a ve  “so m e  
p e rc e ive d  b e n e fit  fro m  w a n t in g  re ve n u e  d ive rs it y” a n d  p u b lish e rs  h a ve  b e e n  
“w illin g  t o  t o le ra t e  so m e  re ve n u e  lo ss  in  e xc h a n g e  fo r re d u c e d  d e p e n d e n c e  o n  
b o t h  [Go o g le  Ad s /DV360 ] a n d  Go o g le  . . . a s  a  w h o le .”

P TX0 6 9 9  a t  -26 0

P TX0 6 0 9  a t  -14 6  
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P la in t iffs ’ m a rke t  d e fin it io n  re fle c t s  co m m e rc ia l re a lit ie s

Go o g le  h a s  m o n o p o ly p o w e r in  a ll t h re e  re le va n t  m a rke t s

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l p ro d u c t  d e s ig n  ch o ice

Go o g le ’s  p ro co m p e t it ive  ju s t ific a t io n s  a re  in va lid , in su ffic ie n t , a n d  p re t e xt u a l

Go o g le ’s  co n d u c t  w a s  a n t ico m p e t it ive

R O A D M A P  O F  P LA IN TIF F S '  C LO S IN G  A R G U M E N T

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l re fu sa l t o  d e a l w it h  riva ls
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P R E D A TO R Y IN TE N T

“[W ]e ’ll d o  t o  d isp la y w h a t  Go o g le  d id  t o  se a rc h .”

Go o g le  Ad s’ e xc lu s ivit y o n  Ad X w a s  “p u re ly a  d e c is io n  t o  
h o ld  b a c k  a  se t  o f a d ve rt ise rs  ([Go o g le  Ad s] c u s t o m e rs) in  
o rd e r t o  p ro m o t e  a d x.”

“I d o  t h in k  w e  n e e d  t ig h t  [DFP ] – ADX / [Go o g le  Ad s]” 
b u n d le s [.]”

“[D]o in g  t h is  [UP R] b y it se lf m a ke s  it  lo o k  e xt re m e ly se lf-
se rvin g .”

P TX18 14  a t  -74 6

P TX0 0 4 1 a t  -0 0 6  

P TX0 18 3 a t  -717 

P TX0 76 2 a t  -29 0  
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P R E D A TO R Y IN TE N T

P TX0 4 26  a t  -74 1

P TX0 0 4 1 a t  -0 0 6

Go o g le  a t  o n e  p o in t  p ro p o se d  t o  “d ry o u t  HB [h e a d e r 
b id d in g ] SSP [.]”

Ad X is  t h e  “g lu e  t h a t  se a ls  DFP  t o  [Go o g le  Ad s].”

“P a rk in g ” Ad m e ld  “le t  [Go o g le ] so lve  t h e  p ro b le m s fro m  a  
p o s it io n  o f s t re n g t h  (m a rke t  sh a re , kn o w le d g e a b le  t e a m  
m e m b e rs ).” 

P u b lish e rs  u se  o f Go o g le  sh o u ld  b e  “a ll o r n o t h in g  – u se  
Ad X a s  yo u r SSP  o r yo u  d o n ’t  g e t  a c c e ss  t o  o u r d e m a n d .”

P TX0 124  a t  -216

P TX0 0 58  a t  -8 0 0
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P R E D A TO R Y IN TE N T

P TX0 116  a t  -4 6 2-6 3 

P TX0 110  a t  -0 0 9  

P TX0 0 51 a t  -726

“Th is  is  a n  a m a zin g  t im e  t o  ‘lo c k  in ’ im p re ss io n s  b y o ffe rin g  
[D]FP  t o  p u b lish e rs  w it h  fu ll Ad X d yn a m ic  a llo c a t io n . Ad X c a n  
se rve  a s  a  t o o l t o  p u ll p u b lish e rs  o n t o  [D]FP .”

“[W ]e  a p p e a r t o  b e  ru n n in g  a  b u ys id e -su b s id ize s -se lls id e  
m o d e l; w e  a re  a rt ific ia lly h a n d ic a p p in g  o u r b u ys id e  (GDN) t o  
b o o s t  o u r se lls id e  (Ad X). Sp e c ific a lly, w e  h a ve  c h o se n  t o  lim it  
GDN b u yin g  o n ly o n  Ad X, a n  e xc lu s ivit y t h a t  o n ly m a ke s  Ad X 
m o re  a t t ra c t ive  t o  se lle rs .” 

“So m e b o d y w ill b e c o m e  t h e  OS [o p e ra t in g  sys t e m ] fo r Disp la y 
– w e  w a n t  it  t o  b e  u s [.]” 





76

P la in t iffs ’ m a rke t  d e fin it io n  re fle c t s  co m m e rc ia l re a lit ie s

Go o g le  h a s  m o n o p o ly p o w e r in  a ll t h re e  re le va n t  m a rke t s

Go o g le ’s  p ro co m p e t it ive  ju s t ific a t io n s  a re  in va lid , in su ffic ie n t , a n d  p re t e xt u a l

Go o g le ’s  co n d u c t  w a s  a n t ico m p e t it ive

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l re fu sa l t o  d e a l w it h  riva ls

R O A D M A P  O F  P LA IN TIF F S '  C LO S IN G  A R G U M E N T

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l p ro d u c t  d e s ig n  ch o ice
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P la in t iffs ’ m a rke t  d e fin it io n  re fle c t s  co m m e rc ia l re a lit ie s

Go o g le  h a s  m o n o p o ly p o w e r in  a ll t h re e  re le va n t  m a rke t s

Go o g le ’s  co n d u c t  w a s  a n t ico m p e t it ive

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l re fu sa l t o  d e a l w it h  riva ls

Go o g le ’s  co n d u c t  is  n o t  a  la w fu l p ro d u c t  d e s ig n  ch o ice

R O A D M A P  O F  P LA IN TIF F S '  C LO S IN G  A R G U M E N T

Go o g le ’s  p ro co m p e t it ive  ju s t ific a t io n s  a re  in va lid , in su ffic ie n t , a n d  p re t e xt u a l
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“[U]nder traditional rule of reason analysis, if the 
plaintiff successfully demonstrates anticompetitive 
effect, then the burden shifts to the defendant to 
proffer a procompetitive justification for its conduct. ”

Dickson v. Microsoft Corp., 309 F.3d 193, 
207 n.16 (4th Cir. 2002)

Dickson v. Microsoft Corp., 309 F.3d 193, 207 n.16 (4th Cir. 2002) (citing United States v. Microsoft, 253 F.3d 34, 59 (D.C. Cir. 2001) (en banc))

G O O G L E  B E A R S  T H E  B U R D E N  O F  E S T A B L I S H I N G  
P R O C O M P E T I T I V E  J U S T I F I C A T I O N S
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G O O G LE  D O E S  N O T H A VE  A  C YB E R S E C U R ITY “S E C R E T S A U C E ”

Go o g le  re se a rc h  sh o w e d  t h a t  t h e  c lic k  
sp a m  ra t e s  o f t h ird -p a rt y e xc h a n g e s  
w e re  a t  “a c c e p t a b le  le ve ls” a n d  
“c o m p a ra b le  t o  Ad X”

P TX0 19 9  a t  -24 0 -24 1

P TX0 8 35 a t  -8 6 7
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Although Microsoft does make some general 
claims regarding the benefits of integrating  the 
browser and the operating system, see, e.g., 
Direct Tes timony of J ames  Allchin p 94, reprinted 
in 5 J .A. a t 3321 (“Our vision of deeper levels of 
technical integration is highly efficient and 
provides substantial benefits to customers and 
developers.” ), it neither s pecifies  nor 
s ubs tantia tes  thos e cla ims .

United States v. Microsoft Corp., 253 F.3d 
34, 66 (D.C. Cir. 2001) (en banc)

United States v. Microsoft Corp., 253 F.3d 34, 66 (D.C. Cir. 2001 (en banc) (emphas is  added)

G O O G L E  M U S T  S P E C I F Y A N D  S U B S T A N T I A T E  P U R P O R T E D  
P R O C O M P E T I T I V E  B E N E F I T S
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G O O G LE  N E ITH E R  S P E C IF IE S  N O R  S U B S TA N TIA TE S  
TH E  B E N E F ITS  O F  IN TE G R A TIO N

84Tr. Sept. 26 AM 160:16-20; Tr. Sept. 26 PM 72:25-73:4

Mark Israel
Se n io r Ma n a g in g  

Dire c t o r

G O O G L E  “ N E I T H E R  S P E C I F I E S …”

“…it's  jus t eas ier often to work within one firm. If you want to 
develop a  product that works  together and makes  thes e 
matches  well, you don't have to contract with third parties , 
you can do it a ll in-hous e. That tends  to work more 
efficiently.”

… “ N O R  S U B S T A N T I A T E S  T H O S E  C L A I M S . ”  

Q. You have not a ttempted to quantify any of the purported 
benefits  aris ing from this  integration of ad tech 
products , correct?  

A. I think it's  fa ir that I have not quantified s pecific numbers  
a ttributable to integration.
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