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INTRODUCTION 

Defendants' motion is a transparent attempt to silence Dr. Nicholas Hill-Plaintiffs' 

highly experienced and well-qualified prima1y expeit economist-in an effort to hide the full 

extent of Defendants' anticompetitive conduct from the jury in this case. Unable to identify any 

legitimate methodological flaws in Dr. Hill's work, Defendants' motion repackages (inaccurate) 

cross-examination points as (inappropriate) grounds for exclusion. But Dr. Hill employs well­

established and accepted economic methodologies to reach his opinions, all well within the 

bounds of Federal Rules of Evidence 702 and 403. 

Dr. Hill uses standard economic tools and analyses to define the relevant markets. He 

examines evidence in the record to identify practical indicia suppoitive of each of the markets, 

which alone is sufficient to suppoit his market definition opinions. Dr. Hill also corroborates

those findings by empirically utilizing the hypothetical monopolist test ("HMT")- a well­

recognized and accepted market-definition tool-to define all six of his markets. Dr. Hill 

implements the HMT in five of the six markets using a well-accepted method called aggregate 

diversion analysis. 

Defendants do not dispute Dr. Hill's use of the HMT or aggregate diversion (nor could 

they). Instead, Defendants limit their critique to Dr. Hill's implementation of that analysis in only 

two of his relevant markets: (I) the market for the provision of promotion services to a1tists at 

major conceit venues (the "Promotion Services" market) and (2) the market for the use of major 

conceit amphitheaters by artists (the "Amphitheaters" market). But those implementation­

specific critiques are fodder for cross examination, not admissibility. 

Defendants' critiques are also meritless. Defendants' prima1y critique is that Dr. Hill was 

required-as a matter of law-to use data depicting price changes or worsening of tenns to 

estimate aggregate diversion. Defendants invent this requirement out of whole cloth. Economists 

1 
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frequently use, and courts have accepted, the use of non-price data to estimate aggregate 

diversion in defining relevant markets. Just last year, the Ninth Circuit reversed a district court's 

decision to exclude an expert's market definition opinions because the expe1t used non-price data 

to estimate aggregate diversion. The Ninth Circuit held-citing several other antitrust cases­

that there is no requirement to use pricing data to estimate aggregate diversion, especially since 

such data are not always readily available. Teradata Corp. v. SAP SE, 124 F.4th 555, 569-570 

(9th Cir. 2024), cert. denied, (U.S. Oct. 6, 2025). Omitting Teradata entirely, Defendants' 

opening brief misstates the law to manufacture an issue with Dr. Hill's work where none exists. 

Defendants' remaining nanow critiques of Dr. Hill's aggregate diversion analysis fare no better. 

Defendants' other challenges to Dr. Hill's opinions-concerning his pmported legal 

conclusions and use of qualitative evidence-are also without merit. Defendants criticize Dr. Hill 

for opining that Defendants' conduct is anticompetitive as a matter of economics; he has never 

sought nor claimed to provide a legal opinion. The shallowness of that critique is only reinforced 

by the fact that Defendants' own expert reports are replete with characterizations of conduct as 

anticompetitive or procompetitive. As for Dr. Hill's use of qualitative evidence, Defendants' 

arguments misconstrue the nature of Dr. Hill's opinions and anticipated testimony, as well as the 

role of an economist in an antitrust case. 

Ultimately, Defendants' motion suffers the same fatal flaw as their Motion for Summa1y 

Judgment: both nitpick factual determinations and methodological decisions that must be left to 

the trier of fact. Like Defendants' Motion for Summary Judgment, this Motion should be denied. 

BACKGROUND 

Dr. Hill is a renowned Ph.D. economist with nearly two decades of experience and 

extensive knowledge of antitrust economics and industrial organization. Dr. Hill is frequently 

called upon-by plaintiffs and defendants alike-to serve as an expert witness in complex 

2 
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antitrust cases. Over the last decade, more than ten federal comts have accepted Dr. Hill's 

testimony, including on market definition and the proper application of the HMT. See Ex. I , 

Expe1t Repo1t of Nicholas Hill, Aug. 1, 2025 ("Hill Rpt.") AppendixA.4; see also Fed. Trade 

Comm 'n v. Kroger Co. , 2024 WL 5053016 (D. Or. Dec. 10, 2024); United States v. Bertelsmann 

SE & CO. KGaA, 646 F. Supp. 3d 1 (D.D.C. 2022). Dr. Hill has published research, including 

a1ticles on market definition, in many reputable journals and publications. Ex. 1 (Hill Rpt.) 

Appendix A.5. Despite Dr. Hill's prolific experience, none of his opinions have ever been 

excluded by a comi. 

Dr. Hill was retained by the DOJ on behalf of Plaintiffs to "economically analyze 

questions of market definition, market power, and competitive effects raised by the allegations in 

the Amended Complaint." Id. ¶9. 

Dr. Hill takes a. similar and well-established approach to define all six of his relevant 

markets, including the Promotion Se1vices and Amphitheater markets-the only markets 

Defendants challenge. See id. §4.1; see also Defendants' Memorandum of Law in Support of 

Motion to Exclude Cetta.in Opinions and Testimony of Dr. Nicholas Hill ("Defs. Br.") at 4-5. In 

doing so, Dr. Hill considers a. range of evidence concerning "product differentiation, demand­

side substitutability between products, and customer switching patterns" to identify the extent to 

which products a.re close substitutes for one another. Ex. 1 (Hill Rpt.) §4.1.1. 

Dr. Hill defines several of his markets around a. specific set of venues refeITed to as 

"major conceit venues" ("MCVs") based on three criteria.: (i) venue type (amphitheater or arena), 

(ii) venue capacity (8,000 or larger), and (iii) the number of shows (hosted 10 or more shows in 

any one year of available data). Id. §5. Dr. Hill's use of all three criteria is supported by evidence 

in the record. Id. ¶¶141-144; see also Plaintiffs' Memorandum of Law in Opposition to 

3 
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Defendants' Motion for Summary Judgment at §§1, VI.A. Beyond the definition ofMCVs, Dr. 

Hill identifies practical indicia specifically supportive of his Promotion Services and 

Amphitheater markets. See id. ¶¶159, 164, 176 (Promotion Services market); ¶¶282, 284, 287, 

296 (Amphitheater market). Dr. Hill also ensures the robustness of his markets using several 

different fo1mulations ofMCVs. See, e.g. , id. at Figs. 25, 59, 135. 

Dr. Hill also utilizes the HMT, a standard tool used in market definition, "to ensuresthat 

imp01tant customer substitutes are not improperly excluded from the market-i.e., that the 

market is not too na1rnwly defined." Id. ¶91. The HMT asks whether a single firm that owned all 

the products in a candidate market could profitably impose a small but significant non-transitory 

increase in price or worsening of other non-price te1ms ("SSNIP") above the competitive level. 

Id. ¶¶91-92. This test informs whether a group of products could profitably be subject to an 

exercise of substantial market power. Id. ¶91. 

To in1plement the HMT in five of his six markets, Dr. Hill uses a standard and commonly 

used tool known as aggregate diversion analysis. See id. §4.1.2.b; Ex.6, U.S. Departmentof 

Justice and Federal Trade Commission Merger Guidelines (Dec. 18, 2023), at §4.2.B.1 Aggregate 

outside diversion refers to the propo1tion of lost sales for a hypothetical monopolist that would 

result from customers switching to products outside of the candidate market in response to a 

price increase or worsening of te1ms. If a sufficient po1tion of customers would switch to a 

product outside the candidate market to make a price increase unprofitable, it means those 

products are sufficiently constraining (i.e., competing with) the product(s) in question and that 

the candidate market is too nanow. In monopolization cases such as this one, this methodology 

tends to be conse1vative (i.e., generous to defendants) because "the alleged monopolist is likely 

1 Aggregate diversion is a way to implement critical loss analysis, which is used to determinewhether unde1taking a 
SSNIP or worsening of tenns would increase a hypothetical monopolist 's profits. Id. ¶97 n.186. 

4 
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to have alreadyexercised market power sufficient to increase the price of its products above the 

competitive level." Ex. 1 (Hill Rpt.) ¶¶99, 102. Economists use various data sources and methods 

to estimate aggregate diversion depending on the industry and available data. Ex.2, Expe1i 

Rebuttal Repo1i of Nicholas Hill, Oct. 9, 2025 ("Hill Reb.") ¶27; see also Ex.15 American Bar 

Association, "Market Definition in Antitrust: The01y and Case Studies," at §1.C.1 .a (2012) 

(estimating actual loss-i.e., aggregate diversion-can utilize a range of data from a "full 

econometric analysis" to "qualitative information or experience"). 

Consistent with standard aggregate diversion analysis, Dr. Hill calculates the 

conesponding critical diversion. Ex. 1 (Hill Rpt.) §4.1.2.b. This reflects the maximum percentage 

of lost customers who could switch to an option outside the candidate market while still allowing 

the hypothetical monopolist to profitably impose a SSNIP. Id. ¶1O l. An input to the critical 

diversion is the profit margin that the hypothetical monopolist could expect to earn in the 

candidate market. Id. ¶1O 1. To detennine the profit margin for the critical diversion in both the 

Amphitheater and Promotion Se1vices markets, Dr. Hill utilizes ordina1y course documents and 

data produced by Defendants and other industry pariicipants. Ex.2 (Hill Reb.) §§3.1.2 

(Amphitheater market); 4.1.3 (Promotion Se1vices market). 

In the candidate relevant markets, Dr. Hill compares the actual aggregate diversion he 

calculated to the critical diversion. Ex. 1 (Hill Rpt.) ¶1O 1. If the critical diversion is less than the 

aggregate diversion, that indicates the candidate market is too nanowly defined. In contrast, if 

the critical diversion exceeds the aggregate diversion, the candidate market is not too na1rnw and 

therefore is a properly defined relevant market. Id. ¶1O l. 

Dr. Hill uses ticketing data produced by Defendants and other industry pa1ticipants to 

estimate diversion in both the Promotion Se1vices and Amphitheater markets using three 

5 



Case 1:24-cv-03973-AS Document 779 Filed 12/15/25 Page 11 of 39 

different methodologies. Ex.2 (Hill Reb.) §§3.1.1.b, 4.1.2. For each methodology, Dr. Hill uses 

data on the location and type of venue in which artists performed their concerts over different 

time horizons- next show (next show in which they perfo1m), co1Tected show-weighted 

(amphitheater season or year), and monthly persistence (prior month}-to inform where an a1tist 

would likely substitute if the price of promotion services or amphitheater availability for a given 

concert increased by a SSNIP. Id. Dr. Hill's aggregate diversion accounts for all potential forms 

of artist substitution to the extent the data allowed. Id. 

The Promotion Services market consists of promotion services provided to a1tists 

perfonning in MCVs. Ex.I (Hill Rpt.) §6.1. The market includes all kinds of promotion, 

including standalone promoters, promoters integrated with venues, and artists who self­

promote-although the latter is very rare. Ex.2 (Hill Reb.) ¶139. Dr. Hill analyzes whether artists 

faced with a SSNIP in the Promotion Services market would tolerate the higher price, play a 

conceit at another MCV that did not see a price increase, or instead play a concert at a venue 

outside the market (i.e., a non-major concert venue). Id. ¶¶139-42. Dr. Hill's analysis found that 

actual diversion outside the candidate market is significantly less than the critical diversion, 

which validates the basic intuition that aitists interested in playing in MCV arenas and 

amphitheaters would not switch in sufficient numbers to venues outside the market, such as 

stadiums, theaters, or clubs. Ex. I (Hill Rpt.) ¶¶173-74, Fig. 23; Ex.2 (Hill Reb.) ¶¶151-152, Fig. 

23. 

In the Amphitheater market, artists facing a SSNIP or worsening of te1ms from a major 

conceit amphitheater- for example, in the form of an increased rent expense---could respond by 

performing at another major conceit amphitheater (still controlled by the hypothetical 

monopolist) or playing at a venue outside the market (such as an ar·ena). Here too, Dr. Hill finds 

6 
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that actual diversion outside the candidate market is less than the critical diversion, indicating 

that the candidate market is valid. Ex.2 (Hill Reh.) ¶¶40-41, Figure 2. 

After defining each of the relevant markets, Dr. Hill turns to assessing Defendants' 

conduct. Economic theory and empirical analysis underpin each of Dr. Hill 's opinions of 

Defendants' conduct and resulting competitive effects. See Ex. I (Hill Rpt.) §4.3. Dr. Hill's 

opening report identifies and analyzes five categories of conduct that Defendants engage in, 

including content withholding, tying access to major concert amphitheaters, and deterring entry 

and expansion by rival promoters. See generally id. §IO. 

When analyzing Defendants' exclusionary conduct and resulting harm in each of the 

relevant markets, Dr. Hill also conducts quantitative analyses to suppori his opinions. For 

example, Dr. Hill conducts numerous empirical analyses, including regressions, to suppori his 

opinions regarding Defendants' conduct. See, e.g. , Ex. I (Hill Rpt.) Figs. 68, 71, 76, 88- 92, 99, 

101; Ex.2 (Hill Reh.) Figs. 61-62. 

Dr. Hill also supports each of his opinions regarding Defendants' exclusionary conduct 

and harm with an analysis ofrelated qualitative evidence. See, e.g., Ex.I (Hill Rpt.) §10.1.2; 

§10.2.2; ¶¶387-389, 399-400, 410, 416. But Dr. Hill's analysis of qualitative evidence is not the 

sole basis for any of his opinions regarding the effects of Defendants' conduct. See Ex.5, 

Deposition of Nicholas Hill, Nov. 3, 2025 ("Hill Dep.") 23:2-19. 

LEGAL STANDARD 

"Generally, expert testimony may be admissible if it is helpful to the trier of fact." United 

States v. Duncan, 42 F.3d 97, 101 (2d Cir. 1994) (citing Fed. R. Evid. 702). "The fundamental 

requirements are thus that such evidence be relevant and reliable." United States v. Jones, 965 

F.3d 149, 161 (2d Cir. 2020). "In canying out its 'gatekeeping function' the districtcourt 'has 

7 
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broad discretion' and '[i]ts inquiry is necessarily a flexible one' in which the factors considered 

'depend upon the particular circumstances of the particular case at issue."' Allegra v. Luxottica 

Retail N. Am. , 341 F.R.D. 373, 392-93 (E.D.N.Y. 2021) (quoting In re Pfizer Inc. Sec. Litig. , 819 

F.3d 642, 658 (2d. Cir. 2016)). The Comi "should exclude expe1i testimony if it is speculative or 

conjectural or based on assumptions that are so unrealistic and contradicto1y as to suggest bad 

faith or to be in essence an apples and oranges comparison" but "other contentions that the 

assumptions are unfounded go to the weight, not the admissibility, of the testimony." Zerega Ave. 

Realty Corp. v. Hornbeck Offshore Transp. , LLC, 571 F.3d 206, 214 (2d Cir. 2009) (cleaned up). 

"In unde1taking this flexible inqui1y, the district comi must focus on the principles and 

methodology employed by the expe1i, without regard to the conclusions the expert has reached 

or the district comt's belief as to the c01Tectness of those conclusions." Amorgianos v. Amtrak, 

303 F.3d 256, 266 (2d Cir. 2002). "A minor flaw in an expert's reasoning or a slight modification 

of an othe1w ise reliable method will not render an experi's opinion per se inadmissible"; only "if 

the flaw is large enough that the expert lacks good grounds for his or her conclusions" is 

exclusion wananted. Id. at 267 (cleaned up). "Deference to experts is particularlyappropriate 

when expe1t testimony concerns soft sciences like economics." Hughes v. Ester C. Co. , 317 

F.R.D. 333, 341 (E.D.N.Y., 2016). While expe1i testimony may not ' 'usurp either the role of the 

trial judge in instrncting the jury as to the applicable law or the role of the jmy in applying that 

law to the facts before it," United States v. Lumpkin, 192 F.3d 280, 289 (2d Cir. 1999), experts 

"may opine on an issue of fact within the jury's province." United States v. Bilzerian, 926 F.2d 

1285, 1294 (2d Cir. 1991); see also Duncan, 42 F.3d at 103 ("factual conclusions ... are not 

prohibited even if ' they embrace an ultimate issue to be decided by the jury,'"'). 
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Overall, "the standards for inclusion of expert testimony are quite pe1missive for 

qualified experts-and rightfully so." Pharmacychecker.com v. Nat 'l Ass 'n of Bds. of Pharmacy, 

2023 WL2973038, at *18 (S.D.N.Y. Mar. 28, 2023). This is because "our adversa1y system 

provides the necessary tools for challenging reliable, albeit debatable, expe1t testimony." 

Amorgianos, 303 F.3d at 267. Federal Rule of Evidence 403 requires exclusion of expe1t 

testimony only where "its probative value is substantially outweighed by a danger of . . . unfair 

prejudice, confusion of the issues, or misleading the jmy." 

ARGUMENT 

I. DR. HILL'S AMPHITHEATER AND PROMOTION SERVICES MARKETS ARE 
WELL DEFINED AND RELIABLE 

Dr. Hill followed a standard and reliable methodology in defining each of his relevant 

markets. Relevant markets are defined based on the products that consumers treat as reasonable 

substitutes, not those that "appear to be functionally similar." Regeneron Pharrns., Inc. v. 

Novartis Pharma AG, 96 F.4th 327, 339-41 (2d Cir. 2024). They need not have precise "metes 

and bounds." Times-Picayune Pub. Co. v. United States, 345 U.S. 594, 611 (1953); see also 

Teradata Corp., 124 F.4th at 567 ("The issue of product definition [is] always an inexact science 

often requiring distinctions in degree rather than kind.") ( cleaned up). Rather, market definition 

is a "pragmatic, factual" analysis, not a "fo1mal, legalistic one." Brown Shoe Co. v. United States, 

370 U.S. 294, 336 (1962). For that reason, " [m]arket definition is a ' highly factual 

[dete1mination] best allocated to the trier of fact. '" Dial Corp. v. News Corp., 165 F. Supp. 3d 25, 

34 (S.D.N.Y. 2016) (cleaned up); see also Todd v. Exxon Corp., 275 F.3d 191, 199 (2d Cir. 2001) 

( observing that market definition is a "deeply fact-intensive inquiiy"). 

To dete1mine the boundaries of a product market, comts often "look to 'the reasonable 

interchangeability of use or the cross-elasticity of demand between the product itself and 
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substitutes for it."' Regeneron, 96 F.4th at 339 (quoting Brown Shoe, 370 U.S. at 325). One way 

comis and economists evaluate interchangeability is the HMT. Id. at 339; see also Ex. 1 (Hill 

Rpt.) ¶¶91-92. If a hypothetical monopolist can profitably implement a SSNIP, then the 

proposed market is a relevant market. Regeneron, 96 F.4th at 339. 

Alternatively, comts and economists can define markets using practical indicia. See, e.g., 

Id. (quoting Brown Shoe, 370 U.S. at 325). Either approach suffices: "there is no requirement to 

use any specific methodology" for market definition. Id. at 340 n.8; see also U.S. Airways, Inc. v. 

Sabre Holdings Corp., 2022 WL 986232, at *1 (S.D.N.Y. Apr. 1, 2022) (rejecting motion to 

exclude expe1i's market definition opinions since defendant "does not cite any binding or 

persuasive authority to suppo1t the proposition that a reliable market definition must rest on 

empirical studies and cannot rely on so-called 'qualitative' data or analysis of real-world market 

conditions"); Teradata Corp., 124 F.4th at 570 (district comt abused its discretion by nanowly 

focusing on the expert's implementation of the HMT instead of the qualitative analysis of 

deposition testimony and documentary record that was the "prima1y foundation" for market 

definition); Mc Wane, Inc. v. Fed. Trade Comm 'n, 783 F.3d 814, 829 (11th Cir. 2015) (rejecting 

contention that "expe1t's analysis [of the product market] was insufficient because it did not 

involve an econometric analysis" as " there appears to be no suppo1i in the caselaw for [the] 

claim that such a technical analysis is always required"). 

Here, Dr. Hill defined the Promotion Services and Amphitheater markets using both the 

HMT and practical indicia. See Ex.I (Hill Rpt.) §§6.1.4, 9.1.3 (HMT); §§6.1.1- 3 (Promotion 

Services market); ¶154, §§9.1.1-2 (Amphitheater market). Defendants-including their 

economic expe1ts-do not dispute that the HMT is a well-accepted tool for defining antitrnst 

markets or that aggregate diversion is an appropriate way to implement it. See Defs. Br. at 1; 
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Ex.3, Expert Rep01t of Ali Yurnkoglu, September 16, 2025 ("Yurukoglu Rpt") ¶73. They quibble 

only with Dr. Hill's implementation of the HMT. Regardless, Dr. Hill's evaluation of practical 

indicia is independently sufficient to suppo1t both relevant markets. 

A. Dr. Hill correctly uses aggregate diversion, a well-established methodology, to 
implement the HMT for the Promotion Services and Amphitheater markets 

One well-accepted implementation of the HMT is aggregate diversion analysis. See, e.g., 

Fed. Trade Comm 'n v. Tapestry, Inc., 755 F.Supp.3d 386, 442 (S.D.N.Y. 2024). Defendants do 

not dispute this, only contending that Dr. Hill's implementation was inconect. Defs. Br. at 1. But 

the weight to give to Dr. Hill's aggregate diversion analysis is for the juryto decide after cross­

examination at trial. See, e.g., Dial Corp., 165 F.Supp.3d at 42 (denying defendants' motion to 

exclude the testimony of an expert based on purported flaws in his aggregate diversion analysis 

because the "pa1ties' many disagreements over [the expert's] methodologies go to the weight not 

admissibility of [his] testimony"). 

Defendants identify a single case where a court excluded an expe1t due to their 

implementation of the HMT, but examination of the expe1t's work in that case demonstrates it is 

inapposite. K. Speedway, LLC v. Nat'! Ass 'n of Stock Car Auto Racing, Inc., 588 F.3d 908, 918-

19 (6th Cir. 2009). There, the excluded expe1t admitted to "not perf01m[ing] the standard SSNIP 

test," nor did that expert consider data that would be informative as to customer substitution in 

the face of an increase in price or worsening of terms. Id. Instead, the expert merely looked at 

aggregated data over several years, found that price and demand increased during the time 

period, and concluded that this was sufficient to define the relevant market. Id. Those 

sho1tcomings, coupled with the expe1t 's failure to pe1fo1m the required "reasonable­

interchangeability analysis," wananted exclusion. Id. 
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Here, Dr. Hill uses aggregate diversion analysis to implement the HMT. To do so, Dr. Hill 

uses data about how artists would likely substitute if faced with a SSNIP or worsening of terms 

for a particular show or venue in the Promotion Services or Amphitheater markets. Ex.2 (Hill 

Reb.) §3.1.1 (Amphitheater market), §4.1.2 (Promotion Services market). And Dr. Hill did so 

using three different methodologies, each of which yielded a comparable estimate of actual 

diversion. Id. Dr. Hill's use of a reliable and well-established methodology stands in stark 

contrast to that of the excluded expert in Kentucky Speedway. 

B. Dr. Hill uses the best data available--including Defendants' own data-that is 
informative of artist substitution to estimate aggregate diversion 

Defendants' prima1y critique of Dr. Hill's aggregate diversion analysis is that he does not 

utilize data depicting prices or worsening of te1ms when estimating aggregate diversion. Defs. 

Br. at 7. But as courts have recognized, "[e]conomists regularly estimate diversion ratios using 

non-price response data." Tapestry, Inc., 755 F.Supp.3d at 447 (rejecting argument that the 

expe1t 's data analysis was unreliable because the survey data was not preinised on switching 

purchases in response to a price increase); see also Fed. Trade Comm 'n v. Wilh. Wilhelmsen

Holding ASA, 341 F.Supp.3d 27, 57- 58 (D.D.C. 201 8) (endorsing expe1t's reliance on various 

data, including non-price customer relationship management data, to calculate aggregate 

diversion); Fed. Trade Comm 'n v. Sysco Corp., 113 F.Supp.3d 1, 35- 37 (D.D.C. 

2015) (accepting expe1t 's relevant market definition despite use of customer relationship 

management and other data for calculating aggregate diversion that did not capture customer 

responses to price changes or worsening of te1ms). 

The Ninth Circuit's Teradata decision is pa1t icularly instructiveon how economists can 

calculate diversion beyond examining price and term changes. There, a software vendor sued its 

competitor, alleging, in part, anticompetitive tying. 124 F.4th at 562-63. The trial comt excluded 

12 



Case 1:24-cv-03973-AS Document 779 Filed 12/15/25 Page 18 of 39 

the testimony of plaintiff's expert Dr. John Asker-whom Defendants previously retained in this 

matter and whom Defendants' cunent expert, Dr. Ali Ymukoglu, consulted about his opinions in 

this case-finding his market definition methodology umeliable. Id. at 563; Ex.7, Deposition of 

Ali Ymukoglu, Oct. 7, 2025 ("Yurnkoglu Dep.") 15:22-17:20. To estimate aggregate diversion in 

one relevant market, Dr. Asker conducted an analysis of non-price customer relationship 

management data based on "the number of times competitors are mentioned in sales 

representatives' sales report." Teradata Corp. v. SAP SE, 570 F.Supp.3d 810, 839 (N.D. Cal. 

2021), rev'd and remanded, 124 F.4th 555 (9th Cir. 2024). Although Dr. Asker opined that the 

results of his aggregate diversion analysis were consistent with the deposition testimony and 

documents supporting his market definition, the trial court nevertheless excluded his opinions, 

finding Dr. Asker's aggregate diversion analysis did not "measure[] a customer 's response to 

changes in price," and therefore his methodology was umeliable. Id. at 839-41. 

The Ninth Circuit reversed, holding that the trial comt had abused its discretion in 

excluding Dr. Asker's market definition opinions. The comt found that the "few comts [that] 

have considered the issue have endorsed the use of customer relationship management and 

other non-price data to calculate [] aggregate diversion." Teradata, 124 F.4th at 569 

(emphasis added). The court also observed that "[d]ata recording actual customer responses to 

price changes is frequently unavailable, so a categorical rnle requiring such data would be 

umealistic." Id. Moreover, the Ninth Circuit held that the HMT "does not require showing actual 

diversion in response to price changes, only likely diversion," and that while Dr. Asker 's data 

"may not have captured actual transactions" it was informative as to how customers would 

substitute in response to price increases. Id. 

13 
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Defendants cite a paper by Dr. Carl Shapiro to explain the use of aggregate diversion, but 

Dr. Shapiro himself estimated aggregate diversion without using pricing data in defining a 

relevant market accepted by a trial court Defs. Br. at 7; see United States v. Bazaarvoice, Inc., 

2014 WL 203966, at *30-32 (N.D. Cal. Jan. 8, 2014) (accepting Dr. Shapiro 's relevant market 

even though his aggregate diversion purpo1tedly "makes no attempt to model how customers 

would behave in response to a price increase"). 

Indeed, Defendants' own economic expe1t, Dr. Yurukoglu acknowledged it can be 

appropriate to estimate aggregate diversion using non-price data when data depicting prices or 

worsening of te1ms are not available. See Ex. 7 (Yurnkoglu Dep.) 77 :21-78: 15. When Dr. 

Ymukoglu was asked whether he looked for data in this case depicting a small but significant 

increase in price or worsening of te1ms for estimating aggregate diversion in Dr. Hill's markets, 

he did not identify any such data. Ex.7 (Yurnkoglu Dep.) 218:3- 20:6. In light of that gap, Dr. 

Ymukoglu acknowledged that similar non-price data such as tour offers-where an a1tist might 

play-and artists' performance histmy, both provide relevant infmmation about the types of 

venues artists view as likely substitutes. Ex.4 Expe1t Sur-Rebuttal Repo1t of Ali Ymukoglu, Oct. 

29, 2025 ("Ymukoglu Reb.") ,J65; Ex.7 (Yurnkoglu Dep.) 191: 16-192:3. 

Surprisingly, Defendants turn to H&R Block to argue that Dr. Hill is "required to estimate 

diversion in response to a price increase or worsening of tenns," Defs. Br. at 11. But H&R Block 

actually suppmts Dr. Hill 's approach. 833 F.Supp.2d 36, 62-63 (D.D.C. 2011). There, the 

plaintiff's expert relied on historical consumer "IRS switching data" in his aggregate diversion 

analysis to estimate how consumers would likely respond to a price increase in a market for tax 

preparation software products. Id. The defense expe1t's "fundamental critique" was that the data 

used was "not necessarily indicative of what products consumers would switch to in response to 
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a price increase," because consumers could switch for "a lot of reasons." Id. at 64- 65 . However, 

the court neve1theless accepted plaintiff's expe1t's market definition and diversion analysis, 

concluding that it was "reasonable to use switching data as a proxy for diversion, especially since 

no more refined historical data apparently exists." Id. at 65- 66. 

Here, Dr. Hill's use of the best data available to info1m likely a1tist diversion in both the 

Promotion Services and Amphitheater markets is sound. Specifically, when an artistperfo1ms at 

a venue in the relevant market, Dr. Hill analyzes the other types of venues the a1tist performed at 

around the same time, which is infmmative of the artist's preferences and likely substitution. Dr. 

Hill's decision to use the best data available to estimate likely diversion is consistent with 

standard economic practice. See Ex.6, 2023 Merger Guidelines, at §4.1 ( explaining that it is 

necessa1y when doing antitrust econometric analysis to "take into account ... the availability or 

quality of data or reliable modeling techniques," recognizing "that the goal of economic 

modeling is not to create a perfect representation of reality, but rather to inf forman assessment of 

the likely change in [] incentives"). 

Defendants argue that this is not a reasonable way to infer likely substitution, but 

Defendants' expe1ts do not offer any alternative aggregate diversion estimates of their own, nor 

did they identify any alternative datasets that Dr. Hill could have used to conduct such an 

analysis. See Ex.7 (Yrnukoglu Dep.) 196:14- 24; Ex.4 (Yrnu koglu Reb.) ¶¶38, 52. Dr. Yumkoglu 

puts fmward one analysis of purporteddiversion for a single amphitheater in hvine, California, 

in connection with the Amphitheater market. However, that analysis relies on the closing of the 

amphitheater-equivalent to a price increase to infinity- not a SSNIP or worsening of te1ms (as 

Defendants now claim is necessa1y). See Ex.4 (Yumkoglu Reb.) ¶71. That analysis is also 

premised on the idea that a1tists who perfo1med at an amphitheater previously would have 
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returned to that same amphitheater the following year had it been open, but Dr. Hill demonstrates 

that assumption is inc01Tect. See Ex.2 (Hill Reb.) Fig. 6 (showing that only 4% of artists who 

perfo1med at the amphitheater in 2022 returned the following year). Moreover, Dr. Yurnkoglu 

acknowledges the single amphitheater in Irvine, California is not representative of the other 85+ 

amphitheaters in the Amphitheater market. Ex.7 (Ymukoglu Dep.) 216:21- 218:1. Whether Dr. 

Hill's diversion methodology is sufficiently reliable is a question for the jmy to decide. 

Defendants' related critique of Dr. Hill's "next show" diversion methodology is a red 

hening. Defs. Br. at 8. Dr. Hill explains in his rebuttal rep01t why considering an a1tist's next 

conceit is info1mative as to a1t ist substitution, as it takes into account an a1t ist's popularity and 

preferences at a particular point in time. Ex.2 (Hill Reb.) §3.1. la. Moreover, Dr. Hill puts 

fo1ward two additional methodologies---conected show-weighted and monthly persistence-that 

are not subject to this critique. Ex.2 (Hill Reb.) ¶¶42-52. In sho1t, lacking data showing 

systematically how artists pick a substitute venue if their first preference is unavailable, Dr. Hill 

used the best data available to answer the question of reasonable interchangeability; Rule 702 

requires no more for his analysis to reach the jmy. 

C. Defendants' remaining critiques of Dr. Hill's aggregate diversion analyses go to 
weight, not admissibility 

Defendants' additional ( and inaccurate) critiques of Dr. Hill's aggregate diversion opinion 

are even weaker grounds for exclusion. See Campbell ex rel. Campbell v. Metro. Prop. & Cas. 

Ins. Co., 239 F.3d 179, 186 (2d Cir. 2001) (asse1tions of "gaps or inconsistencies" in the 

reasoning of an expe1t "go to the weight of the evidence, not to its admissibility"). 

First, Defendants inc01Tectly claim that Dr. Hill uses the "wrong denominator" for his 

aggregate diversion analysis. Defs. Br. at 9-10. As Dr. Hill explained in his rebuttal rep01t, 

however, he included all shows in the denominator because it better captures a1tists' preferences 
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and likely substitution, which is the goal of aggregate diversion. Ex.2 (Hill Reh.) ¶72-73. If an 

artistplayed several shows in a row at the same amphitheater, for example, that indicates the 

a1iist more strongly prefers that venue type than if they had only played one conce1i there. In any 

event, the impact of this critique is limited to rare instances where a1iists repeat conceits at the 

same venue, and Dr. Hill calculates a sensitivity of his aggregate diversion analysis in his second 

report that demonstrates Defendants' critique is immate1ial. See Ex.2 (Hill Reh.) Fig. 9 

(indicating Defendants' "wrong denominator" critique only increases outside diversion in the 

Amphitheater market by three percentage points); Ex.3 (Ymukoglu Rpt.) ¶¶100 n. 127, 119 

n.154. 

Defendants similarly argue Dr. Hill's approach to aggregate diversion in his Amphitheater 

market understates substitutability between amphitheaters and other out-of-market venues 

because artists who frequently play amphitheaters are less likely to switch to any other venue in 

response to a SSNIP. Defs. Br. at 10. But it is Defendants who are confused. Whether an artist 

plays more frequently at amphitheaters does not, in itself, inf formwhether an artist is more likely 

to substitute away from that particular amphitheater in response to a SSNIP or worsening of 

te1ms. Ex.2 (Hill Reh.) ¶¶34-38 (providing an example of an a1iist who may not have a strong 

preference for playing in amphitheaters generally but would be less likely to switch away from a 

pa1ticular amphitheater in response to a SSNIP). Dr. Yurnkoglu acknowledged this reality at his 

deposition. Ex.7 (Yurnkoglu Dep.) 185:14-86:13. That is why Dr. Hill's co1Tected show­

weighted diversion methodology properly treats each show in the market as equally likely to be 

the marginal show. Ex.2 (Hill Reh.) ¶50. 

Second, Defendants claim that Dr. Hill's aggregate diversionformula is insufficiently 

grounded in the academic literature. Defs. Br. at 10-11. As a sta1ting point, there is no 
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requirement that Dr. Hill's specific aggregate diversionfonnula be found in published literature. 

See, e.g. , Amorgianos, 303 F.3d at 266-267 (observing there is no requirement "that an expert 

must back his [] opinion with published studies" and arguments regarding "lack of textual 

suppo1t may go to the weight, not the admissibility") ( cleaned up); Wendell v. GlaxoSmithKline 

LLC, 858 F.3d 1227, 1235- 36 (9th Cir. 2017) (reversing the exclusion of an expe1t and holding 

that the district comt "wrongly conflated the standards for publication in a peer-reviewed jomnal 

with the standards for admitting expe1t testimony in a courtroom"); In re Se. Milk Antitrust Litig. , 

739 F.3d 262, 282- 83 (6th Cir. 2014) (district comt ened in excluding testimony from expe1t 

who admitted his geographic relevant market was defined "unconventionally"). 

As discussed above, Dr. Hill 's HMT methodology is well supported in economic 

literature and case law. See infra I.B. Regardless, Dr. Hill identified both a published paper and a 

recent case addressing the specific fo1mula underlying his conected show-weighted aggregate 

diversion at his deposition. Ex.5 (Hill Dep.) 89:4- 90: 19; Kroger Co. , 2024WL5053016, at * 13 

(describing Dr. Hill's aggregate diversion analysis that he perfmm ed on 2,537 proposed markets 

that were ultimately accepted by the court); Ex.11, Hosken, Daniel S. and Tenn, Steven, 

Horizontal Merger Analysis in Retail Markets (Jan. 19, 2015). The methods ofHosken and Tenn 

and Dr. Hill both examine the purchase decisions of customers- retail store customers in the 

same geographic area for Hosken and Tenn, a1tists for Dr. Hill-and infer what those customers ' 

likely next best alternatives are based on the other purchases those customers made. Id. ; Ex.2 

(Hill Reb.) §3 .1.1. The approach Dr. Hill took here is consistent with his analysis in Kroger and 

the paper by Drs. Hosken and Tenn. 

Third, Defendants claim that Dr. Hill's Promotion Services market aggregate diversion 

fails to consider the relevance of a1tist tours. Defs. Br. at 13. However, Dr. Hill does consider 
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tours in defining the Promotion Services market, but he also finds there are many one-off shows 

for which a1tists purchase promotion se1v ices. Ex. 1 (Hill Rpt.) §6.1 .3. And even on a tour, artists 

can, and do, substitute at the show level-that is, if the price of promotion se1vices at a given 

arena increased the a1tist could substitute to a show at a different venue-which any purpo1ted 

"tour market" advanced by Defendants would fail to capture. 

Ultimately, Dr. Hill defines his Promotion Se1v ices market to include all shows at MCVs 

nTespective of whether the promotion se1v ices were purchased for a single show or for a bundle 

of shows as part of a (or the whole) tour. Ex.I (Hill Rpt.) §6.1.3; Ex.2 (Hill Reb.) ¶ 133. There is 

nothing inappropriate about his decision, as there is always some "fuzziness [] inherent in 

bounding any market." ' Tapestry, Inc. , 755 F.Supp.3d at 415 (cleaned up). Moreover, 

Defendants' critique implicitly assumes that there can be only one relevant market that must 

include all conceits where an artist perfo1med on a tour. But as Dr. Hill obse1ves-and other 

courts have found-multiple, potentially overlapping, relevant markets can exist for evaluating 

Defendants' conduct. Ex. 1 (Hill Rpt.) ¶87; see also Tapestry, Inc. , 755 F.Supp.3d at 413; Ex.6, 

2023 Merger Guidelines, at §4.3. 

Fourth, Defendants take issue with the well-founded margin estimates Dr. Hill uses as an 

input for dete1mining the critical diversion in both the Amphitheater and Promotion Se1vices 

markets. Defs. Br. at 9, 11. 

In the Amphitheater market, Dr. Hill uses data from six amphitheaters and Live Nation to 

estimate amphitheater margins. Ex. 1 (Hill Rpt.) §G.4; Ex.2 (Hill Reb.) §3.1.2. This includes 

estimating a co-promotion margin at four amphitheaters-in which the venue and promoter share

in the profit and losses of the show- as well as two "standalone" margin estimates based on the 

amphitheater acting solely as a venue operator, including one based on what Live Nation itself 
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earned   ) iin the rare instances in which it has allowed third-party promoted artists to perform 

in one of its amphitheaters. Ex.2 (Hill Reb.) §3.1.2.a.ii. 

Defendants quibble with Dr. Hill 's calculation of co-promotion margins,Defs. Motion at 

9, but neither Defendants nor their expe1ts put forward any critique of how Dr. Hill calculated the 

standalone amphitheater margin estimates. Ex.7 (Ymukoglu Dep.) 242:11-243:5. And when 

these standalone amphitheater estimates are used as an input for critical diversion, the 

Amphitheater market passes the HMT. Ex.2 (Hill Reb.) Fig. 16. 

Defendants dispute Dr. Hill's treatment of artist payments with respect to his margin 

estimates, but once again, even if Defendants were right (they are not), this is an issue that goes 

to weight, not admissibility. Dr. Hill explains in both of his repo1ts why-based on the 

commercial realities of the live ente1tainment industry and economic principles-it makes sense 

to exclude payments to artists from his margin estimates. Ex. 1 (Hill Rpt.) §D.2; Ex.2 (Hill Reb.) 

§3.1.2.a; see also Ex.6, 2023 Merger Guidelines, at §4.3.B. One reason is that in both the 

Amphitheaters and Promotion Services markets, artists are customers, as opposed to mere inputs 

into the production of that se1vice. Ex.2 (Hill Reb.) 182. Dr. Hill's treatment of a1iist payments is 

also consistent with the views of Live Nation's own CEO, Michael Rapino, who has previously 

obse1ved that a1i ist payments are a "flow through" for Live Nation's promotions business.2 Ex.8, 

Transcript of Conversations with Michael Eisner: Interview with Live Nation CEO Michael 

Rapino (CNBC television broadcast Dec. 23, 2008), Tr. at 3:8-5:6. 

2 Defendants suggest that Dr. Hill's treatment of artist payments with respect to calculating margins here is somehow 
inconsistent with his opinions in a prior case concerning the publishing industry.Defs. Br. at 9, n.3. Defendants fail 
to point out that in the publishing industry authors sell their manuscripts to publishers, rarely eam more than their 
advance, and that it is publishers who then control when the book is marketed and sold. Bertelsmann SE & Co. 
KGaA, 646 F.Supp.3d at 14, 19-20. In contrast here, a11ists purchase promotion services, often earn more than their 
guarantee, and play an active role in determining where and when they will petfonn. Ex.l (Hill Rpt.) §§3.l.l ; 3.1.2; 
Ex.2 (Hill Reb.) §3.1.5. 
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Neve1theless, in his rebuttal report Dr. Hill accounts for Defendants' critique and includes 

a margin estimate that accounts for the risk associated with a promoter's payments to artists.

Specifically, Dr. Hill "treat[ s] any payments to artists making up for a loss as insurance 

payments, and therefore akin to an expense to the promoter." Ex.2 (Hill Reb.) ¶167. After 

accounting for these a1iist payments, Dr. Hill's Promotion Services market still passes the HMT, 

and is therefore conectly defined. Ex.2 (Hill Reb.) Fig. 31. 

II. DR. HILL'S TESTIMONY REGARDING ANTICOMPETITIVE CONDUCT IS 
ADMISSIBLE AND WELL WITHIN THE REALM OF ECONOMIC ANALYSIS 

Defendants' attempt to exclude Dr. Hill's opinions regarding Defendants' own 

"anticompetitive conduct" is inappropriate because those opinions are based on well-founded 

economic principles and are consistent with expe1i testimony in other antitrust cases that comis 

have allowed and accepted. 

In complex litigation, "[ e ]xpe1i witnesses are often uniquely qualified in guiding the trier 

of fact through a complicated morass of obscure tenns and concepts." Duncan, 42 F.3d at 101. 

Thus, courts routinely rely on expe1is ' assessments of whether conduct was anticompetitive in 

artitrust cases. See, e.g., United States v. Google LLC, 778 F.Supp.3d 797,865 (E.D. Va. 2025) 

(acknowledging that "three expe1is testified that [defendant's conduct] was anticompetitive" and 

concluding that defendant's conduct "constituted anticompetitive conduct.") ; US. Airways, Inc., 

2022 WL 874945, at *7 ("The jmy can credit any of the potential pathways to market change 

hypothesized by [plaintiff's expert] to find that a more competitive market could emerge in the 

absence of Sabre's purpo1tedly anticompetitive conduct"). Indeed, courtsin recent 

monopolization cases have allowed economic expe1i witnesses to testify regarding conduct that 

is "anticompetitive." Ex.12, Tr. at 54-55, United States v. Google LLC, l:23-cv-108 (E.D. Va. 

Sept. 18, 2024) (testimony of Dr. Abrantes Metz); Ex.13, Tr. at 127-128, United States v. Google 
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LLC, l:23-cv-108 (E.D. Va. Sept. 19, 2024) (testimony of Dr. Lee); Ex.14, Tr. at 5712:22-

5713:5, United States v. Google LLC, 1:20-cv-3010 (D.D.C. October 16, 2023) (testimony of Dr. 

Whinston). This Court has also found expert opinions regarding "anticompetitive intent" 

admissible in a monopolization case where supported by economic analysis. See Dial Corp., 165 

F.Supp.3d 25 at 41. 

Dr. Hill's opinions are no different. His opening rep01t outlines the generally accepted 

economic principles for analyzing anticompetitive conduct and ha1m to competition, which he 

dutifully applies when forming his opinions. See Ex. I (Hill Rpt.) §4.3. Nowhere in his repmts 

does Dr. Hill offer a legal opinion, asse1t that Defendants' conduct violates the antitmst laws, or 

"tell the jury what result to reach." Fed. R. Evid. 704 Advis01y Committee Note (distinguishing 

between acceptable expe1t opinions and those that "merely tell the jury what result to reach" or 

are "phrased in te1ms of inadequately explored legal c1iteria") (emphasis added). 

The case law Defendants cite, by contrast, invariably dealt with experts opining on 

whether conspiracies happened-actual facts the trier should dete1mine, not economic 

analyses-that allegedly caused market ha1m. See In re LIBOR-Based Fin. Instruments Antitrust 

L itig., 2025 WL 2733020, at *22 (S.D.N.Y. Sept. 25, 2025) (expert could testify on whether 

market was conducive to conspiracy, not whether defendants colluded); Union Carbide Corp. v. 

Montell N V , 28 F. Supp. 2d 833, 843 (S.D.N.Y. 1998) (expert prevented from opining on "legal 

conclusions" regarding "market allocation, revenue sharing, and price coordination activities"). 

Regardless, throughout his repmts Dr. Hill assesses- after presenting significant 

quantitative and qualitative analyses- whether Defendants' conduct is anticompetitive as a 

matter of economic principles.3 Because Dr. Hill is not offering a legal opinion on whether 

3 Though they disagree with Dr. Hill's conclusions regarding "anticompetitive conduct," Defendants do not 
challenge his underlying analyses of conduct on this basis. Moreover, Defendants' expe1ts do not challenge the 
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Defendant's conduct is unlawfully anticompetitive, he should be permitted to testify about the 

relevant markets he has defined, the extent of Defendants' market power in these markets, the 

economic elements of Defendants' conduct, and his economic expe1t conclusions regarding the 

impact of the conduct on competition and customers in the relevant markets. See, e.g. , US Info. 

Sys., Inc., v. Int'! Bhd. Of Elect. Wrkrs, 313 F.Supp.2d 213,240 (S.D.N.Y 2004). Dr. Hill's 

opinions on Defendants ' conduct will help the trier of fact to evaluate competitive effects in 

dynamic markets that are outside of a layperson's body of knowledge and expe1tise without 

"usurp[ing] either the role of the trial judge in instructing the jmy as to the applicable law or the 

role of the jmy in applying that law to the facts before it." Lumpkin, 192 F.3d 280, 289 (citation 

omitted). 

To deem expe1t testimony inadmissible for using the te1m "anticompetitive" would be 

equally fatal to Defendants' expe1ts, who pepper their reports with similar opinions and 

conclusions. See, e.g. , Ex.9 (Carlton Rpt.) ¶37 (opining that venues expecting Ticketmaster to 

"be able to provide high-quality service in the future" is an example of "procompetitive 

conduct"), ¶50 ( claiming that "[ m ]ultiyear, exclusive contracts have procompetitive 

justifications"); Ex.3 (Yurnkoglu Rpt.) ¶¶20-22 (critiquing plaintiff's expe1t for purpo1tedly 

failing to "distinguish between procompetitive and anticompetitive conduct"), ¶218 (identifying 

potential "procompetitive benefits"), ¶219 ( describing the results of an economic model as 

"consistent with [Defendants'] procompetitive behavior"), ¶246 (identifying "procompetitive 

benefits" that Defendants purpmtedly achieved from acquiring smaller competitors"). The jmy is 

entitled to hear Dr. Hill's testimony regarding Defendants ' conduct and to weigh it against that of 

Defendants' expe1ts. 

premises of Dr. Hill 's economic framework nor suggest an alternative framework for evaluating the economic 
effects of the conduct. Ex.2 (Hill Reb.) ¶296. 
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III. DR. HILL'S ANALYSIS OF QUALITATIVE EVIDENCE TO SUPPORT HIS 
OPINIONS IS ADMISSIBLE AND APPROPRIATE FORAN ANTITRUST 
ECONOMIST 

Defendants improperly seek to exclude eve1y reference by Dr. Hill to qualitative evidence 

he dete1mined to be "consistent with" his opinions. Defs. Br. 19. But Defendants misstate the 

law, the typical role of an economist in an antitrnst case, and the nature of Dr. Hill's report and 

anticipated testimony. 

In complex cases, expe1ts are often properly tasked with helping a jury ''understand 

unfamiliar te1ms and concepts." Bilzerian, 926 F.2d at 1294. While "[m]ere nanation" of the 

factual record by an expe1t is not pe1mitted, SEC v. Tourre, 950 F.Supp.2d 666, 675 (S.D.N.Y. 

2013), expe1t witnesses may discuss the relevant factual record if they inte1twine such testimony 

with their analyses and ultimate opinions. Pension Comm. of the Univ. of Montreal Pension Plan 

v. Banc of Am. Sec., LLC, 691 F.Supp.2d 448, 466-67 (S.D.N.Y. 2010); Fort Worth Employees' 

Ret. Fund v. JP Morgan Chase & Co., 301 F.R.D. 116 (S.D.N.Y. 2014) (admitting testimony 

that was based on "general knowledge of economic p1inciples . . . and his application of that 

understanding to the specific facts of the . . . case"). Exclusion is only wananted where expert 

testimony would provide "nothing more than a repetition of the factual allegations in plaintiffs ' 

complaint"' or where the proponent "effectively concede[d] [the expe1t] was not giving expert 

testimony at all." Jakobovits v. PHL Variable Ins. Co., 645 F.Supp.3d 95, 115-16 (E.D.N.Y. 

2022) (allowing expe1t "testimony [that] will assist the jmy in understanding the evidence" given 

their lack of "background on relevant aspects of the life insurance indust1y"); see also Dial 

Co1p. , 165 F.Supp.3d at 41 (allowing economic expe1t to rely on party's "statements regarding

its strategies" and distinguishing other cases in which "expe1t testimony [was] plainly untethered 

to any economic analysis"). Defendants' motion appears to advance a bright-line rnle that an 
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economic expert can never testify about factual, "qualitative evidence." See Defs. Br. at 16-19. 

No such rnle exists. 

First, economic expe1ts regularly rely upon qualitative evidence-in addition to 

quantitative analyses- to reach opinions regarding market definition and the competitive effects 

of conduct. See, e.g. , AngioDynamics, Inc. v. C.R. Bard, Inc. , 2022 WL 2643583, at *6 (N.D.N.Y. 

July 8, 2022) ("Comts have allowed expe1t economists to testify based on qualitative analyses 

and do not always require quantitative analysis.") (collecting cases); Allegra, 341 F.R.D. at 433 

(accepting expert testimony based on "evaluation of various documents, including . .. training 

documents, as well as manuals and guides detailing the specific operations of each relevant 

machine."). Quantitative evidence is not inherently superior to qualitative evidence. Second, 

expe1ts are pennitted to define a standard of analysis based on their relevant expe1tise and then 

apply that standard to the factual record, as Dr. Hill did here. Pension Comm., 691 F.Supp.2d at 

466-67. 

Dr. Hill's framework and opinions are consistent with these standards. In his rep01t, Dr. 

Hill sets fo1th the "[ e ]conomic principles for the analysis of market definition" and "market 

power," as well as a "commonly-used framework for evaluating whether a monopolist's conduct 

has ha1med competition and customers." Ex. I (Hill Rpt.) §§4.1--4.3. Dr. Hill presents many 

quantitative and qualitative analyses applying these frameworks to suppo1t his opinions on the 

relevant markets and Defendants ' conduct. In doing so, Dr. Hill inte1twines references to the 

voluminous evidentiary record, analyzed through the lens of his economic framework, to show 

how that record suppo1ts his ultimate opinions. 

None of Defendants' cases found such intertwined factual testimony by a concededly 

qualified expe1t to be inadmissible, especially in the context of a complex monopolization case. 
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And courts that have considered similar arguments have rejected them. See, e.g. , B & R 

Supermarket, Inc. v. Mastercard Int'!, Inc., 2021 WL 234550, at *13 (E.D.N.Y. Jan. 19, 2021) 

(admitting testimony where antitrust expe1t "did not rehash the factual record for the purpose of 

drafting a facts section and speculating about Defendants' agents ' state of mind and 

motivations") ( cleaned up). In antitrust cases, in pa1ticular, comts have allowed expe1ts to testify 

to their examination and analysis of the factual record. Id. at *13-14; see also In re Processed 

Egg Prods. Antitrust Litig., 81 F.Supp.3d 412, 423-24 (E.D. Pa. 2015) (accepting expe1t 

testimony in which the economist "examin[ ed] the factual record with the tools of an economist 

so as to fmmulate a theo1y that he then tests with econometr·ic and statistical evidence"). 

That Dr. Hill cites qualitative evidence throughout his reports is a reature, not a bug, of 

Dr. Hill's well-suppo1ted economic analysis. Defendants have not pointed to any instance in 

which Dr. Hill made an improper credibility determination concerning witness testimony.4 As Dr. 

Hill explained in his opening repmt: 

To the extent that I have referenced or relied on discove1y documents and testimony 
in this report I have done so to ensure that my economic analyses are predicated 
on an understanding of the facts and to utilize the relevant factual info1mation in 
my economic analyses. I do not offer expert opinions as to the meaning of 
individual documents. 

Ex.I (Hill Rpt.) ¶11.5 

Defendants also take issue with the substance of Dr. Hill's citations, putting fmward what 

they claim is "contr·adictmy qualitative evidence." (Defs. Br. at 17.) But such critiques of Dr. 

4 Defendants claim that Dr. Hill admitted at deposition to making credibility determinations related to witness 
testimony, but nowhere in that convoluted line of questioning did Dr. Hill do so. Ex.5 (Hill Dep.) 300: 1-301:15 (A: 
"I don't know what you mean by a credibility evaluation."). To the extent Dr. Hill "weigh[ed]" the evidence to 
determine his opinions were in fact supp011ed by the factual record, Dr. Hill made clear "if you're asking did I 
determine what facts the jury or the court will look at? That's their decision, not mine." Ex.5 (Hill Dep.) 301 :24-
302: 11. 
5 This is similar to the way Defendants ' expert, Dr. Carlton, described his use ofrecord evidence in his rep011s . Ex.9 
(Carlton Rpt.) at 12, n.23. 
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Hill's conclusions are appropriate for cross-examination, not exclusion. See Zerega, 571 F.3d at 

214. And Dr. Hill's reasonable concession that he did not "list all the evidence that cuts in either 

direction" given the voluminous evidentiary record here, is not the same as "cheny-picking" 

portions of the record. Ex.5 (Hill Dep.) 317:21- 319:11 (emphasis added). Defendants ' arguments 

also belie their own experts' reliance on qualitative evidence to support their opinions. See, e.g. , 

Ex.IO (Budish Rpt.) §§4.1, 4.3.1, 4.3.2, 4.4.1, 4.4.2, 5.1, 5.3; Ex.9 (Carlton Rpt.) III.A.1-2, III.C. 

To exclude expert testimony on this enoneous basis would be equally detrimental to Defendants' 

experts. 

Defendants' remaining cases- none of which involved antitrnst claims- are inapposite. 

They involved experts opining on the "knowledge, motivations, and intent" of the parties- none 

of which Dr. Hill does- which was not necessary for a lay jury to "comprehend[] the primary 

facts," Anderson News, L.L.C. v. Am. Media, Inc., 2015 WL 5003528, at *2 (S.D.N.Y. Aug. 20, 

2015), aff'd, 899 F.3d 87 (2d Cir. 2018), or involved "mere narration" of the factual record that 

"assign[ed] motives and draw conclusions wholly outside [the expert's] expertise." Scentsational 

Techs., LLC v. Pepsi, Inc. , 2018 WL 1889763, at *4, *8 (S.D.N.Y. Apr. 18, 2018). But even the 

Scentsational court recognized that "[i]t is certainly the case that an expert may and often must 

rely on facts- and that the expert will state them in a report" and provide a "recitation of how a 

document is supportive of an opinion," as Dr. Hill did here. Id. at *4. 

Likewise, in LinkCo, Inc., the court excluded expert testimony where "it d[id] not address 

technical questions that may be difficult for a juror to comprehend" because the expert did not 

actually "explain complex technical issues" and instead opined on "the credibility of evidence." 

LinkCo, Inc. v. Fujitsu Ltd. , 2002 WL 1585551, at *2 (S.D.N.Y. July 16, 2002). Here, Dr. Hill did 

not opine on the credibility of evidence but has explained economic principles underlying market 
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definition and competitive effects and how the complex record at issue here can be analyzed 

within that framework. Finally, in Bobcar Media, the comt excluded expe1t testimony that 

"offers no analysis beyond highlighting aspects of the record that he finds impo1iant and 

demonstrating how it satisfies the legal standards he sets out." Bobcar Media, LLC v. Aardvark 

Event Logistics, Inc., 554 F.Supp.3d 606,613 (S.D.N.Y 2020). Dr. Hill has plainly done more 

here. 

CONCLUSION 

For the reasons set fo11h above, Defendants' motion to exclude the opinions of Dr. Hill 

should be denied. 
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