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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

United States of America, et al.,

Plaintiffs, Case No. 1:20-cv-03010-APM
v HON. AMIT P. MEHTA
Google LLC,

Defendant.
State of Colorado, ef al.,

Plaintiffs, Case No. 1:20-cv-03715-APM
V- HON. AMIT P. MEHTA
Google LLC,

Defendant.

JOINT STATUS REPORT

Pursuant to the Court’s order dated May 5, 2026, as amended May 15, 2026, Minute
Entry (May 15, 2026), the Parties submit the following Joint Status Report.
I. Joint Status Update

On May 1, 2026, the Parties filed a Joint Status Report (“JSR”) regarding their disputes
over the extent to which Google is entitled to access information of third parties submitted to the
Technical Committee (“TC”) under the Final Judgment. ECF No. 1511. This Court held a
hearing on May 5, 2026 (“May 5 hearing”), during which the Court requested that the Parties

submit a proposal regarding an “order of operations” framework for recommendations and
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complaints, to give context to the Parties’ disputes regarding access to third-party information.
See, e.g., Hr’g Tr. at 35:22-38:15, 40:18-41:10.!

Subsequently, the Parties exchanged proposals and met and conferred. Appendix A
presents the Parties’ proposals in four parts: Part I presents proposed guidelines for
Recommendations? to be submitted to the Court pursuant to the Final Judgment, whether by
Plaintiffs themselves or by Plaintiffs on behalf of the TC, excluding those concerning the
certification of Qualified Competitors. Part II presents proposed guidelines for recommendations
to certify Qualified Competitors (“Certification Recommendations™). Part III presents proposed
guidelines for complaints submitted to the TC under Section VII.C.3 of the Final Judgment
(“Section C.3 Complaints”). Part IV presents proposed guidelines regarding confidentiality of
third-party materials provided to the TC in connection with complaints submitted by the TC to
Google’s Compliance Officer under Section VII.C.2 of the Final Judgment.

The proposals in Appendix A are agreed-upon by the Parties except where a dispute is
specifically identified. For ease of reference, the disputes are as follows:

= whether and to what extent Google is entitled to the third-party materials considered

by the TC in forming Recommendations and Certification Recommendations
(Part 1.B; Part I1.B);

= whether a Recommendation is required to disclose information provided by third
parties that is relied upon but is deemed duplicative, cumulative, or not material to the
Recommendation (Part 1.B);

= how to handle a third party’s failure to respond to requests for additional access to its
information (Part 1.C; Part I1.B; Part II1.B); and

! All transcript citations herein are to the transcript of the May 5 hearing.

2 All capitalized references to “Recommendations” herein are to that term as defined in

footnote 1 of Appendix A, i.e., all recommendations, decisions, or other submissions pursuant to
the Final Judgment as to which Google has a right to object under Section VIL.A.7 .k, excluding
Certification Recommendations.


https://www.justice.gov/atr/media/1442296/dl?inline
https://www.justice.gov/atr/media/1442296/dl?inline
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= whether Google’s outside counsel is entitled to access information concerning a
Qualified Competitor applicant’s “plan to invest and compete in or with” the relevant
markets (between Colorado Plaintiffs and Google) (Part II).

The Parties request the Court’s assistance with these disputes, which are discussed further below
in the Parties’ Position Statements.

II. United States and Co-Plaintiff States’ Position Statement Regarding Google’s
Access to Confidential Third-Party Information Submitted to the TC

As explained in Plaintiffs’ position statement in the Joint Status Report filed on May 1,
2026 (“May 1 JSR”), the very success of the remedies depends on the TC’s productive
engagement with industry participants—including, in particular, existing or would-be
competitors of Google—and those entities’ ability to safely share information with the TC. ECF
No. 1511 at 3, 6-7. Indeed, at the May 5 hearing, the Court repeatedly emphasized the
importance of the TC being able to freely engage third parties, noting that the Court “want[s] the
technical committee to be in a position to feel like they can gather as much information as they
need and that they are not deterred by disclosure concerns.” Hr’g Tr. at 21:06-22:02. The Court
further explained that the TC “ought to have the freedom to—and the comfort to know that they
can gather the information that they want to get and from whoever they want it to reach the best
decision they can and make the best recommendation they can.” /d.

Plaintiffs agree, and the arguments regarding the importance of protecting third-party

information continue to apply with equal force to the Parties’ remaining disputes.

3 The United States and Co-Plaintiff States understand that although there is generally alignment
between them and the Colorado Plaintiffs with respect to these confidentiality issues, the
Colorado Plaintiffs offer an alternative position below regarding access to information provided
by Qualified Competitor applicants concerning the applicant’s “plan to invest and compete in or
with” the relevant markets. Final J. § IX.V.
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A. Google Is Not Entitled To All Third-Party Materials Considered By The TC
In Forming Its Recommendations or Certification Recommendations
(Part 1.B; Part 11.B).

In consideration of Google’s right to object, the Parties’ discussions, and the discussions
at the May 5 hearing, the Parties have agreed to guidelines regarding the general content of
Recommendations, which include the following provisions:

1. Each Recommendation shall include at least the following:
a. a statement clearly presenting the recommendation being made; and
b. a statement regarding the basis for the recommendation.

2. The statement under Paragraph 1(b) shall include identification of the material
information relied upon to support the statement under Paragraph 1(a), subject to the
following:

a. “Identification” of information from third parties in any given instance shall
consist of either of the following, in the TC’s or Plaintiffs’ discretion:

i. disclosing the third-party information; or

il. describing the substance of the third-party information.

See App. A Part I.B 9 1-2(a). Plaintiffs (except for Colorado Plaintiffs as to one point) and
Google have also agreed to guidelines regarding the disclosure of third-party materials submitted
as part of the formal process for certifying or recertifying Qualified Competitors. See App. A
Part I1.B.

These provisions strike a fair and reasonable balance between protecting third-party
information and providing Google with information regarding the basis of a given
Recommendation. Indeed, as the Court stated at the May 5 hearing, “a more robust
recommendation . . . will go a longer way toward, hopefully, reducing the need for the original
third-party information than might something that’s more terse.” Hr’g Tr. at 35:22-36:24. In
addition, the Parties have agreed that Google may make requests for additional access, as set

forth in Paragraph 6 of Appendix A.
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Google, by contrast, continues to assert that its outside counsel and Designated In-House
Counsel should also automatically receive access in full to “any third-party submissions,
documents, or data that the TC considered in the course of forming its Recommendation” or
Certification Recommendation. App. A Part [.B § 3 (emphasis added); see also App. A Part IL.A.
Google thus continues to claim that it is entitled to a “production access right” akin to what it had
in the litigation phase.

For the reasons Plaintiffs set forth in the May 1 JSR, Google’s position continues to
ignore the remedial posture and is without merit. ECF No. 1511 at 6-9. Moreover, Google’s
position contradicts its own statements at the May 5 hearing. Notably, at the hearing Google’s
counsel did not advance a broad “considered” standard, but instead a more tailored one, stating
to the Court: “[I]f they’re substantively evaluating something and relying on it and it’s part of
their decision-making, I feel like at least like outside counsel need to get visibility into that.”
Hr’g Tr. at 31:21-33:11 (emphasis added). The Parties’ proposal at Paragraph 2 tracks this very
standard articulated by Google’s counsel to the Court.

Google’s insistence on receiving all materials “considered” by the TC further ignores the
Court’s express concerns regarding the impact of disclosure on the TC’s ability to meaningfully
engage with third parties. The Court made clear that it “[does not] want a circumstance where
members of the technical committee are afraid or are deterred from reaching out and gathering
third-party information and . . . developing the factual record for their purposes . . . to make a
decision.” Hr’g Tr. at 15:7-16:8; see also id. at 34:2—18. Plaintiffs’ proposal strikes a balance
that will provide the Technical Committee the ability to get the information necessary to inform

its Recommendations.



Case 1:20-cv-03010-APM  Document 1520 Filed 05/20/26  Page 6 of 29

For the reasons stated above, as well as those stated in the May 1 JSR, Google is not
entitled to access to all third-party information considered by the TC.

In addition, consistent with Plaintiffs’ positions in the May 1 JSR, ECF No. 1511 at 5-6,
Plaintiffs are willing to agree that for purposes of the enforcement phase, Google may identify
Designated In-House Counsel to have the same access as outside counsel to third-party
submitted to the TC, to the limited extent set forth in Plaintiffs’ positions herein as to
Recommendations and Certification Recommendations. Plaintiffs are further willing to agree to
Google’s request that it be able to identify two Designated In-House Counsel, rather than just
one, to have such access. In the event the Court orders that Google is entitled to all third-party
materials considered by the TC in forming its Recommendations and/or Certification
Recommendations, Plaintiffs’ position is that such broader access should be limited to Google’s
outside counsel only, consistent with the underlying Protective Order.

B. Recommendations Should Not Be Required To Disclose Information

Provided By Third Parties That Is Relied Upon But Is Deemed Duplicative,
Cumulative, Or Not Material To The Recommendation (Part 1.B).

Plaintiffs also considered whether other parameters may be appropriate when considering
the extent to which third-party information is disclosed in a Recommendation. To that end,
Plaintiffs proposed the following:

The statement regarding the basis for the Recommendation is not required to include

information from third parties that is duplicative or cumulative of information already

included or that was not relied upon to support the material aspects of the statement
presenting the Recommendation.
App. A Part I.B., 4 2(c). The first clause of this provision—which is directed solely at third-party
information that is duplicative or cumulative of information that Google will already receive—

further balances the protection of third-party information with Google’s right to object in two

key ways.
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First, the provision gives the TC and Plaintiffs the flexibility to curtail potential chilling
effects on engagement between the TC and third parties, especially those third parties who may
be particularly sensitive to having their information disclosed. At the May 5 hearing, the Court
recognized the very real concern that the risk of required disclosure could chill such engagement.
Hr’g Tr. at 15:7-16:8, 21:6-22:2, 34:2—18. And as Plaintiffs noted during the hearing, third
parties have already raised concerns as to whether Google will know they even engaged with the
TC in the first instance. Hr’g Tr. 17:12—18:18. By making clear that the TC and Plaintiffs have
the option not to include a third party’s information where such information is duplicative or
cumulative of other third-party information already being disclosed, this provision gives the TC
and Plaintiffs a way to protect third-party information when disclosure is not necessary and may
pose particular concerns.

Second, the provision provides this additional protection without impeding Google’s
ability to understand the basis of a Recommendation or assess whether to exercise its objection
right. Google has not claimed—mnor do Plaintiffs see any reason to believe—that the disclosure of
duplicative or cumulative third-party information will have any probative value to Google.
Instead, Google’s position appears to be that it should receive such information simply because it
should receive everything the TC considers, regardless of whether that information will
materially assist Google in deciding whether to object. Google’s position would not support the
admission of such information into evidence, see Fed. R. Evid. 403, and certainly does not
support the potential chilling effect that requiring the disclosure of duplicative or cumulative
third-party information could impose.

The second clause of this provision makes clear that Google is not entitled to third-party

information that was not relied upon to support material aspects of the Recommendation. There
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is no reason that Google should have access to such information. As a hypothetical example, say
that third-party “Acme” reaches out to the TC and presents information in support of a particular
search syndication tapering rate. The TC conducts its own independent analysis and, based
entirely on its own testing and without any reliance on the third-party’s information, decides that
that search syndication tapering rate is appropriate. The TC then presents its Recommendation
and basis therefor in accordance with Paragraphs 1-2 of Appendix A. In such a circumstance,
there is no valid reason for Google to have access to the original third-party statement. This
precisely fits the statement of Google’s counsel at the May 5 hearing: “[I]f they’re substantively
evaluating something and relying on it and it’s part of their decision-making, 1 feel like at least
like outside counsel need to get visibility into that.” Hr’g Tr. at 31:21-11 (emphasis added)).

For at least the reasons stated above, as well as those stated in the May 1 JSR regarding
the risk of chilling effect, ECF No. 1511 at 3, 67, Plaintiffs’ position is a reasonable limitation
on the extent to which third-party information is disclosed in a Recommendation.

C. Google May Seek Relief Regarding A Third-Party’s Failure To Respond To

Requests For Additional Access To Its Information (Part I.C; Part I1.B;
Part I11.B).

To the extent Google seeks disclosure of third-party information beyond what is
otherwise set forth in the guidelines, the Parties have agreed that Google may make requests for
additional access as set forth in Appendix A under Paragraph 6 (in the case of
Recommendations) and Paragraph 12 (in the case of Conclusions and Proposal for Cure).
Pursuant to those paragraphs, Plaintiffs are to promptly provide written notice to the third party
of Google’s request and then relay the third party’s response back to Google. App. A Part [.C
q 6(a)(i1); see also id. Part I11.B §11(a).

The Parties disagree as to what should happen in the event a third party does not respond

to Plaintiffs’ request. Plaintiffs propose that in such an event, “Google shall have the option to

8
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seek relief from the Court.” App. A Part I.C 9] 6(a)(iii). This proposal is consistent with what
options are under the Protective Order in the underlying case and continues to protect the third-
party information from disclosure until Google’s request is resolved. See Stipulated Protective
Order, ECF No. 98 at 17-18 (“Nothing in this Order... prevents disclosure by a Party of Highly
Confidential Information. . . pursuant to an order of a court.”). It also provides Google an avenue
to seek disclosure over a third party’s objection, while adhering to the default that third-party
information that is not relied upon in the TC’s work remains Highly Confidential.

Google’s proposal, by contrast, improperly seeks to insert Plaintiffs into the third party’s
shoes. Google proposes the following: “If the third party does not respond, Google shall receive
the access requested, unless Plaintiffs notify Google within two business days that they consider
Google’s request for access to be unreasonable. In that event, Google shall have the option to
seek relief from the Court.” App. A Part I.C 4 6(a)(iv); see also id. Part 1.C q 5(a), Part I11.B
I 11(a).

There is no precedent in this case, however, for imposing on Plaintiffs the burden of
unilaterally determining whether the information of a third party is subject to disclosure. Nor
should Plaintiffs, as a policy matter, be asked to engage in making such a determination in these
circumstances. The decision to release confidential information without the third party’s consent,
if it is to be made, rests with the Court. Plaintiffs are further concerned that forcing Plaintiffs into
such a position would exacerbate the chilling effect discussed above.

Google already recognizes that it has available the ability to seek relief from the Court.
For the reasons discussed above, Google must exercise that option rather than foisting the issue

onto Plaintiffs.



Case 1:20-cv-03010-APM  Document 1520 Filed 05/20/26  Page 10 of 29

D. Conclusion

For the reasons listed above, Plaintiffs respectfully request the Court to order that
Google’s access to confidential third-party information submitted to the TC be limited in
accordance with Plaintiffs’ positions as set forth herein.

III.  Colorado States’ Position Statement Regarding Google Access to Third-Party
Information Provided to the TC

For the reasons previously stated in the May 1 JSR and at the May 5 hearing, the
Colorado States maintain their position that neither Google nor its counsel, including outside

13

counsel, should have access to any Qualified Competitor applicant’s “plan to invest and compete
in or with” the relevant markets. Final J. § IX.V. Google’s newfound position that such access
should be limited to its outside counsel solves nothing. No one associated with Google has any
valid need to learn the details of how a competitor plans to attack Google in the marketplace, and
these plans are the foundational elements of the very competition that Google has unlawfully
restrained. If Google makes an objection to a Certification Recommendation under the proposed
order of operations—based on, e.g., its own internal analysis or public information—and if it
identifies concerns about a Qualified Competitor applicant’s plans to invest or compete as a basis
for objection, and if the Court deems it necessary to review such plans to make a determination,

the Colorado States propose that any review occur in camera, see Hr’g Tr. 26:12-28:22.

IV.  Google’s Position Statement Regarding Google Access to Third-Party
Information Provided to the TC

A. Google’s Counsel Should Receive Access to the Materials Considered by the
Technical Committee In Forming Its Recommendations.

Under Google’s proposal, its counsel would receive access to the evidence (documents,
data, and written submissions) considered by the Technical Committee in the course of forming

its recommendations. See App. A Part [.B.3, Part .C.5.b.iii; see also App. A Part I.B.8. In

10
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contrast, Plaintiffs’ proposal limits Google’s right of access to that information “relied upon to
support the material aspects” of the recommendation, and only insofar as the information is
described in the recommendation itself. App. A Part .LB.2. To obtain any further information,
including the underlying documents and data, Google’s counsel would have to issue specific
requests to Plaintiffs. See App. A Part I.C.6. These requests must identify “the specific subject-
matter(s) of the information sought” and “the relevance of each piece of information sought to
that particular Recommendation and Google’s ability to comply with or exercise its right to
object under the Final Judgment.” App. A Part I.C.6.b. And even if Google makes that showing,
Plaintiffs retain ultimate discretion to deny the request. /d.

Plaintiffs’ proposal materially impedes Google’s ability to assess the Technical
Committee’s recommendations and to assert objections. As set forth in Google’s previously
submitted position statement (ECF No. 1511 at 17-21), Plaintiffs’ proposal would deny Google
due process given the substantive role that has been provided to the Technical Committee in
making recommendations regarding important property rights owned by Google. Google cannot
meaningfully address the Technical Committee’s recommendations and raise objections and
proposed solutions as necessary without access to the information the Technical Committee
considers in the process of deliberating and arriving at its recommendations.

To ensure an efficient and fair process, Google’s counsel must receive the underlying
materials automatically and simultaneously with the recommendation. Under the parties’
proposed “Order of Operations,” the clock for Google to submit objections and a proposed
solution begins immediately upon receipt of the recommendation. See App. A Part LA. Forcing
Google’s counsel to affirmatively request the underlying information introduces needless

delay. Worse, granting Plaintiffs the discretion to withhold access introduces substantial

11
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prejudice. If Plaintiffs share the information, Google will have already lost critical assessment
time; if they refuse, Google will be forced to brief its objections to the Court without the
requested material. Google’s proposal avoids this gamesmanship by requiring simultaneous,
counsel-only disclosure, preserving the full review window necessary to evaluate the
recommendation.

Beyond receiving these materials concurrently, Google’s counsel should have access to
all source materials considered by the Technical Committee—including third-party documents,
data, and submissions.* Plaintiffs’ proposal illustrates the danger of arbitrary line-drawing: it
limits disclosures to materials strictly “relied upon” by the Technical Committee, App. A Part
[.B.2, while exempting sources deemed (1) “duplicative or cumulative” or (2) unrelated to
“material aspects” of the recommendation, Part [.B.2.c. These criteria are subjective, and
Google cannot know what has been withheld. The cleaner, fairer approach is to simply require
disclosure of all materials considered by the Technical Committee.

There is no sound reason to shield this information from Google’s counsel. Had these
issues been resolved during the remedies litigation, Google’s counsel unquestionably would have
received the underlying third-party evidence and had the opportunity to cross examine the third
parties who submitted the information. Because the Technical Committee is effectively acting as
an expert body advising both Plaintiffs and the Court on critical, data-driven issues, basic
fairness requires that Google’s counsel—at a minimum—have access to that same underlying

information.

* Google’s updated proposal solves for the concerns the Court expressed at the last hearing by
expressly exempting any deliberative work product from disclosure, and clarifying that there is
no requirement that notes of discussions with third parties be disclosed. See App. A Part [.B.3;
Part I.C.5.b.iii.

12
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B. Plaintiffs Should Not Be Permitted To Shield From Google Information
Relied On By the Technical Committee.

Plaintiffs’ proposal allows the Technical Committee and Plaintiffs to omit from the
identified relied-upon sources those that they deem immaterial, duplicative, or cumulative of
other identified sources. See App. A Part .LB.2.C. Google’s proposal (set forth above) that it
receive counsel-only access to all source materials considered by the Technical Committee
solves for this issue, and ensures that these materials are not withheld from Google’s
knowledge. So long as Google receives the underlying source material, Google does not object
to the immaterial/duplicative/cumulative carve-out within the contents of the recommendation
itself. But for all of the same reasons set forth above, Google cannot agree that materials relied
on in reaching the recommendation be shielded from disclosure to Google’s counsel. If Google
does not receive access to the materials considered by the Technical Committee in the first
instance, Google must at least receive notice of what those materials are (regardless of whether
Plaintiffs or the Technical Committee view them as duplicative, cumulative, or immaterial) so it
can decide whether to request access to them.

C. Third Parties Should Be Required to Respond to Google’s Reasonable
Requests for Additional Access, To the Extent They Oppose the Request.

The parties agree that under Appendix A Part [.C (recommendations), Part I1.B
(certification recommendations), and Part III.B (conclusions and proposals for cure of
complaints), Google’s outside counsel may request that individuals at Google other than its
outside counsel and two Designated In-House Counsel be provided access to specific, identified
third-party information. The parties further agree that upon receiving such a request from
Google, Plaintiffs will promptly provide written notice to the third party and request a
response. See, e.g., App. A Part [.C.6.a.ii. Because all third-party information provided to the

Technical Committee is presumed “Highly Confidential” regardless of its content, any third

13



Case 1:20-cv-03010-APM  Document 1520 Filed 05/20/26  Page 14 of 29

party objecting to a disclosure request must verify that the material meets the Protective Order’s
definitions and briefly explain the basis for that confidentiality designation. See, e.g., id. The
parties further agree that if the third party does provide a response, Plaintiffs will relay that
position to Google and Google can raise its access request with the Court. See, e.g., App. A Part
I.C.6.a.iii. Where the parties disagree, however, is what to do if a third party chooses not to
respond. See, e.g., App. A Part 1.C.6.a.1ii-iv. Plaintiffs ask the Court to treat a non-response as
an objection in full and require Google to raise its access request to the Court. See, e.g., App. A
Part I.C.6.a.1ii. Google requests that the Court require that third parties affirmatively object,
rather than simply stay silent, to requests from Plaintiffs and the Technical Committee to share
additional information with Google in order to prevent such disclosure. See, e.g., App. A Part
1.C.6.a.iv.}

Plaintiffs’ proposal incentivizes third parties to sandbag and withhold their positions until
Google is forced to file a challenge with the Court. Under the parties’ framework, all third-party
information submitted to the Technical Committee is automatically deemed “Highly
Confidential” without requiring any initial justification. See, e.g., App. A Part 1.C.4-

5.a. Because Plaintiffs further provide that a failure to respond to Google’s request for access
results in the denial of Google’s request (absent Court intervention), see, e.g., App. A Part
I.C.6.a.iii, third parties have little incentive to respond to such requests. Indeed, the first time
that a third party would be required to provide its position about whether, and to what extent,

information should not be shared with Google would be in responding to Google outside

> Where a third party does not provide a response, Google’s proposal allows Plaintiffs to

notify Google that they consider Google’s request for access to be unreasonable. See, e.g., App
A. Part [.C.6.a.iv. In that event, the additional individuals would not get access unless Google
seeks relief from the Court. See, e.g., id.

14
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counsel’s challenge to the confidential treatment of that information. The Court should instead
require third parties to affirmatively state their confidentiality positions in response to Plaintiffs’
requests or waive any objection to the requested disclosure.

Plaintiffs’ proposal will also lead to unnecessary delay and filings before the Court. For
example, presume the Technical Committee’s recommendation on data privacy relies on a
submission by a prospective Qualified Competitor. At Google’s request, Plaintiffs and the
Technical Committee reach out to the third party, but the third party does not respond. Under
Plaintiffs’ proposal, the submission would be deemed Highly Confidential—regardless of
whether it contains any information that meets the standard for Highly Confidential or
Confidential Information under the Protective Order—and Google’s outside counsel could not
share the submission with the data privacy employees helping counsel assess the Technical
Committee’s recommendation. Counsel would be forced to bring a dispute to the Court even
though there was no objection raised by the third party. Presumably, the Court would consider
the lack of response by the third party to be a waiver of any confidentiality objection, and Google
would ultimately receive the information. But in the meantime, Google has been delayed in
considering the information in evaluating the Technical Committee’s proposal.

Take as another example a member of the public that provides a frivolous complaint to
the Technical Committee, based on a post they saw on social media, that Google is in violation
of the Final Judgment. The Technical Committee, Plaintiffs, and Google all agree that this
information is not confidential in any way, but the Plaintiffs and the Technical Committee are

unable to get a response after multiple notices to the email provided by the individual.® Under

6 During the meet and confer, Plaintiffs explained that they expected the Technical Committee to
contact complainants and seek consent to share the third party’s information in communicating
the “substance of the complaint” with the Compliance Officer pursuant to Section VII.C.3.a.

15
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Plaintiffs’ proposal, Google’s outside counsel would need to petition the Court to allow the
Technical Committee to share information about the complaint with the Compliance Officer
(since, under Plaintiffs’ proposal, “[t]he TC may not disclose to the Compliance Officer any
third-party information provided to the TC without the third party’s consent”). Google requests
that the Court avoid this unnecessary motion practice: a third-party who chooses not to respond
to Plaintiffs’ or the Technical Committee’s notice should be deemed to have waived any

7

objection to Google being provided the requested access.

D. Google’s Outside Counsel Should Receive Full Access to the Applications of
Prospective Qualified Competitors.

Google has agreed that its Designated In-House Counsel will be screened from the
prospective Qualified Competitor’s business plan to compete. See App. A Part I11.B.7.b.i-ii; Part
II.B.8. The Plaintiffs States contend that Google’s outside counsel should also be prohibited
from access to the business plan to compete. They propose that to the extent Google objects to
an applicant’s submission, the Court consider the business plan to compete ex parte. There is no
basis for such a restriction. Google’s outside counsel received sensitive, forward-looking
business plans from numerous third parties over the course of this litigation, and there have been
no issues. There is no reason to create an exception now for prospective Qualified
Competitors. Indeed, any such restriction is contrary to what Plaintiffs represented to the Court

in advocating for their proposed remedies. When the Court put precisely this issue to Plaintiffs,

" Google’s proposal is consistent with the protective order’s treatment of discovery requests from
other litigation. In order to avoid motion practice where a third party does not object, the
protective order states: “If the Non-Party fails to object or seek a protective order from this Court
within 14 days of receiving the notice and accompanying information, the Non-Party’s Highly
Confidential Information or Confidential Information responsive to the discovery request may be
produced.” ECF No. 98, Section B.8. Without such a provision, this Court would be inundated
with requests from other litigations where a third party has decided not to respond to such
notices.

16
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posing the specific question of whether Google would, for example, “get access to [the] plan”
submitted by a prospective Qualified Competitor,® Plaintiffs confirmed that Google would
receive that information: “That’s the way our proposal is designed. You’re welcome to make it
differently. Of course, we want to make sure that Google’s employees are not getting access to
competitively sensitive information.” Oct. 8, 2025 Hr’g Tr. 18:3-7 (emphasis added); see also
Remedies Trial Tr. 4841:2-16.

Google requires this information to assess whether the Qualified Competitor is in fact
investing to actually compete, or is rather only purporting to do so in order to gain access to
Google’s valuable and proprietary information. To proceed on an ex parte basis as the Plaintiff
States propose would violate Google’s due process rights.

Dated: May 20, 2026 Respectfully submitted,
/s/ Grant M. Fergusson
Claire M. Maddox (D.C. Bar #498356)
Travis R. Chapman (D.C. Bar #90031151)
Danielle Hauck

Grant M. Fergusson (D.C. Bar #90004882)
Karl E. Herrmann (D.C. Bar #1022464)

U.S. Department of Justice

Antitrust Division

Technology & Digital Platforms Section
450 Fifth Street NW, Suite 7100
Washington, DC 20530

Telephone: (202) 549-7155
Claire.Maddox@usdoj.gov
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8 The Court’s question was: “So, you know, let’s use your example of a qualified competitor.
... [TThere’s a new entrant, and they want to come forward and say, look, . . . we’d like to
become a qualified competitor, here’s our plan, do you mean to say that Google gets access to
that plan and can say, look, we don’t think these folks are going to meet the requirements,
they’re not good enough, they shouldn’t have access, and do they then get to come to me to
object even though you disagree and the technical committee disagrees?” Oct. 8, 2025 Hr’g Tr.
17:17-18:2.
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