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UNITED STATES DISTRICT COURT 
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On the eve of a landmark monopolization trial, Defendants make a desperate plea. Rather 

than wait for the Court to rnle on all their pending motions to reconsider, they have now moved 

to certify two questions for interlocutory appeal. But this motion is yet another meritless attempt 

to delay trial. For one, Defendants ' motion is statutorily baned under the Expediting Act, 15 

U.S.C. § 29(a), which expressly precludes interlocuto1y appeals under§ 1292(b) in U.S. antitrnst 

enforcement actions such as this one. For another, Defendants do not come close to showing the 

extraordina1y circumstances that are required for a § l 292(b) interlocutory appeal-failing to 

even note the extremely high threshold for such appeals. An interlocutory appeal would cause 

needless delay of trial without materially advancing the proceedings. Moreover, Defendants are 

not entitled to immediate appellate review of their en oneous legal theories which raise fact­

intensive questions. Nor are Defendants conect that an interlocuto1y appeal and stay of trial 

would cause no ha1m to Plaintiffs from postponing the trial for months, if not longer. 

Defendan ts' motion ignores the harm to the Plaintiffs that would result from a last-minute stay­

including for numerous third-party witnesses who have already made travel plans and who may 

not be available at a later trial date- and to the public from continuing anticompetitive ha1m . But 

this Comt and the law cannot ignore those seriousha1m s. Now is the time for Defendants to be 

held accountable by sending Plaintiffs' claims to the jmy. 

I. Defendants' Motion for InterlocutoryAppeal Is Statutorily Barred 

The plain language of the Expediting Act, 15 U.S.C. § 29, precludes an interlocutory 

appeal in this case pmsuant to Section 1292(b}--the same provision invoked by Defendants' 

motion. The Act provides that, "in every civil action brought in any district comt of the United 

States under the [She1man] Act ... in which the United States is the complainant and equitable 

relief is sought, ... [ a ]ny appeal from an interlocutory order entered in any such action shall be 

taken to the court of appeals pursuant to sections 1292(a)(l ) and 2107 o/Title 28 but not 

1 
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othenvise." 15 U.S.C. § 29(a) (emphasis added). Thus, in U.S. antitrnst enforcement actions, 

Congress expressly precluded interlocut01y appeals for ce1tified questions under 28 U.S.C. 

§ 1292(b). United States v. Nat'! Ass 'n Broadcasters, No. 79-1549, 1982 WL 1834, at *l 

(D.D.C. Apr. 29, 1982) ("The words of the statute appear plainly to preclude ce1tification of 

questions under Section 1292(b)."); United States v. W. Elec. Co., Inc., 777 F.2d 23, 26 (D.C. 

Cir. 1985) (Bork, J.) (order appealable only if it is a final decision or under § 1292(a)(l)); United 

States v. Columbia Broad. Sys., Inc., 666 F.2d 364, 369 (9th Cir. 1982) ("The Expediting Act, 15 

U.S.C. s. 29(a), provides that there shall be no appeal from interlocutory orders in Government 

antitmst actions."); United States v. Int 'l Bus. Corp., 475 F. Supp. 1372, 1386 n.18 (S.D.N.Y. 

1979) (the cunent version of the Act "is even more explicit" in its prohibition of§ 1292(b) 

appeals). This express textual limitation reflects Congress's intent to avoid "fragmented appeals" 

in U.S. antitrust enforcement actions. United States v. Am. Tel. & Tele. Co., 714 F.2d 178, 179 

(D.C. Cir. 1983); Kaufman v. Edelstein, 539 F.2d 811,816 (2d Cir. 1976) (Friendly, J.) 

(legislative history reveals that Congress barred 1292(b) appeals out of "the desire to avoid 

undue delay and disruption"). 

Defendants fail to address these precedents. Instead, they inconectly argue that the Act 

does not apply because "the United States is a complainant"-not "the complainant"- and 

"Plaintiff States are seeking damages," not solely equitable relief. Mot. 2 n. l . But 

congressionally prescribed principles of statut01y interpretation hold that "[i]n determining the 

meaning of any Act of Congress, unless the context indicates otherwise- words importing the 

singular include and apply to several persons, pa1ties, and things." Georgetown Univ. Hosp. v. 

Sullivan, 934 F.2d 1280, 1283-84 (D.C. Cir. 1991) (quoting the Dictionary Act, 1 U.S.C. § 1, to 

reject interpretation of "the" as having only one referent). Thus, the Expediting Act applies here 

2 



Case 1:24-cv-03973-AS     Document 1077     Filed 02/24/26     Page 9 of 27

too, where there are State Co-Plaintiffs, because it is still a U.S. antitrnst enforcement action for 

equitable relief. Moreover, by its plain tenns, the statute requires only that there be a claim for 

equitable relief-with no limitation that equitable relief be the only relief sought. Congress 

sought to ensure the prompt disposition of U.S. antitrust enforcement actions, a consideration 

that applies whether or not U.S. clain1s are brought jointly with Plaintiff States, and whether or 

not those Co-Plaintiffs also seek damages. 

The Microsoft proceedings, on which Defendants rely (Mot. 1 n. l ), are on point. There, 

the United States and several individual States filed separate suits (98-1232, 98-1233). The 

distTict comt ce1tified a direct appeal of the consolidated cases to the Supreme Comt under 15 

U.S.C. § 29(b)-which governs appeals "from a fmaljudgment pursuant to subsection 

[29](a)"-i.e., a final judgment "in which the United States is the complainant and equitable 

relief is sought"---over Microsoft's objection that only the United States could seek review under 

the Act. United States v. Microsoft, Case No. 98-1232, Dkt. 591 (D.D.C. June 20, 2000) ("Order 

granting motion for ce1tification of direct appeal to the Supreme Court Under 15 U.S.C. 29 

[5851] by counter-defendant by plaintiffs, plaintiff in l:98-cv-01232, l:98-cv-01233"); Def. 

Microsoft Corp.'s Resp. Pl. 's Mot. Certification of Direct Appeal to the S. Ct. Under 15 U.S.C. 

§ 29 at 2-6, United States v. Microsoft Corp. , Nos. 98-1232 (D.D.C. June 19, 2000), Dkt. 589 

(https://penna.cc/89ZL-N97L). 1 The Supreme Comt denied the direct appeal, but Justice Breyer 

1 Notably, Microsoft's argument was less extremethan the position Defendants advocate here: 
that the States' presence bars applicability of the Act at all. Mot. 2 n.l. Fmthe1more, Defendants' 
citation to a footnote in an earlier U.S. stay opposition in Microsoft is inapposite here for two 
reasons. Mot. 2 n. l. First, in the footnote, the government noted appellate jurisdiction under the 

collateral order doct:J.·ine- which does not exist here. Second, in Microsoft, the United States' 
case and the States' case were separate (though consolidated) cases, whereas here there is only 
one action filed by Plaintiffs jointly. 

3 
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noted probable jurisdiction under Section 29(b ). Microsoft Corp. v. United States, 530 U.S. 1301, 

1301 (2000). Microsoft thus confirms the Act applies to the situation here. 

Notably, Defendants point to no case law in support of their novel reading of the 

Expediting Act, and as far as Plaintiffs are aware, there is none. Thus, to quote Defendants, their 

motion is "dead on anival." Mot. 8. 

II. Defendants Do Not Meet the Strict Criteria for Interlocutory Appeal under 28 
u.s.c. § 1292(b) 

Even assuming arguendo that the Expediting Act did not bar an interlocutmy appeal 

under 28 U.S.C. § 1292(b ), the motion should be denied because it does not satisfy the strict 

criteria for such interlocuto1y appeals. Indeed, Defendants' motion-filed on the eve of trial-is 

the quintessential brazen attempt at delay that courts commonly reject. See, e.g. , Corwin v. NYS 

Bike Share LLC, No. 14-cv-1285 (SN), 2017 WL 1318010, at *8-9 (S.D.N.Y. Apr. 7, 2017); 

Falise v. Am. Tobacco Co., 94 F. Supp. 2d 316, 357 (E.D.N.Y. 2000), discussed infra. 

It is "a basic tenet of federal law to delay appellate review until a final judgment has been 

entered." Koehler v. Bank of Bermuda Ltd., 101 F.3d 863, 865 (2d Cir. 1996). "Only exceptional 

circumstances justify a departure from the basic policy of postponing appellate review until after 

the entry of a final judgment." Liberty Mut. Ins. Co. v. The Fairbanks Co. , 208 F. Supp. 3d 545, 

546 (S.D.N.Y. 2016) (internal quotation marks and citation omitted). Accordingly, "interlocutmy 

appeals are 'stronglydisfavored." ' Flynn v. Cable News Network, Inc., 621 F. Supp. 3d 432, 441 

(S.D.N.Y. 2022) (quoting In re Ambac Fin. Grp., Inc. Sec. Litig. , 693 F. Supp. 2d 241 , 282 

(S.D.N.Y. 2010)). This "strongcongressional policy against piecemeal [interlocuto1y ] reviews" 

is meant to promote "judicial efficiency" and it "hastens the ultimate tennination oflitigation." 

United States v. Nixon , 418 U.S. 683, 690 (1974). It further reflects the constitutional mandate 

that courtsnot render advismy opinions on legal issues that may ultimately disappear in light of 

4 
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factual developments at trial. See Benoit v. Saint-Gobain Performance Plastics Corp. , 959 F.3d 

491, 508 (2d Cir. 2020). 

Under Section 1292(b ), a district court may certify a non-final order for appeal if it 

(1) "involves a controlling question oflaw," (2) "as to which there is substantial ground for 

difference of opinion," and (3) "an immediate appeal may mate1ially advance the ultimate 

termination of the litigation." 28 U.S.C. § 1292(b). The applicable factors under § 1292(b) must 

"be strictly constrned." Wausau Bus. Ins. Co. v. Turner Constr. Co., 151 F. Supp. 2d 488, 491-92 

(S.D.N.Y. 2001) (citations omitted). The movant has " the burden of showing that all three of the 

substantive criteria are met." In re Facebook, Inc., IPO Sec. & Derivative Litig., 986 F. Supp. 2d 

524, 529 (S.D.N.Y. 2014) (citing Casey v. Long Island R.R., 406 F.3d 142, 146 (2d Cir. 2005)). 

And "even where the three legislative criteria of section 1292(b) appear to be met, district comts 

have ' unfettered discretion to deny ce1tification' if other factors counsel against it." Transp. 

Workers Union of Am., Loe. JOO v. NYC. Transit Auth., 358 F. Supp. 2d 347, 351 (S.D.N.Y. 

2005) (internal citations omitted). Such unfettered discretion can be for "any reason, including 

docket congestion" and "the system-wide costs and benefits of allowing the appeal." Klinghoffer 

v. SN.C. Achille Lauro, 921 F.2d 21, 24 (2d Cir. 1990). 

Defendants' last-minute grasp at appellate review of pre-trial orders and rnlings would 

materially delay resolution of the matter, and that alone is a sufficient basis to deny their motion. 

Fmthennore, Defendants try but fail to cont01t multiple fact-intensive inquiries into "pure" 

questions of "controlling law"-let alone questions of law that are subject to "substantial" 

differences of opinion-which provide additional, independent grounds to deny the motion. 

5 
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A. Defendants' Eve-Of-Trial Motion Would Improperly Prolong-Not 
"Materially Advance"-the Proceedings 

Defendants' motion is deficient with respect to all three factors outlined above, but their 

failure to satisfy the third factor alone is enough to reject their motion: this appeal would not 

"materially advance the ultimate te1mination of the litigation." Courts are quick to reject motions 

for interlocut01y appeal where, as here, they are filed on the eve of trial and would unduly delay 

the proceedings. 

Corwin v. NYS Bike Share LLC, 2017 WL 1318010 (S.D.N.Y. Apr. 7, 2017), is 

instructive. While " [t]here is no question that the first two statuto1y criteria [we]re met in th[at] 

case," the comt explained that "it is plain that pe1mitting an interlocuto1y appeal at this juncture, 

on the ve1y eve of trial, would severely delay the te1mination of the litigation. Such an appeal 

would lead to the proceedings being stayed, potentially for years, as to all parties. On the 

contra1y, proceeding to trial and final judgment would lead to a prompt finding as regards to 

liability and damages as to all the defendants remaining in the case." Id. at *8-9. And Corwin is 

just one decision among many so holding. See, e.g. , Falise v. Am. Tobacco Co. , 94 F. Supp. 2d 

316, 357 (E.D.N.Y. 2000) ("To delay proceedings for appellate review on the eve of trial would 

not advance the ends of justice, and would unnecessarily burden both this comt and the comt of 

appeals."). Indeed, " [c]omts have long held that 'allowing an appeal on the eve of trial would not 

advance the ultimate te1mination of litigation."' Philips N. Am. LLC v. Probo Med., LLC, No. 2-

2 l-cv-00298, 2024 WL 1146644, at *3 (S.D. W. Va. Mar. 15, 2024) (quoting Conlin v. Sw. 

C,nty. Coll. , No. 299CV247-C, 2001 WL 1018799, at *4 (W.D.N.C. Mar. 2, 2001)); Menzel v. 

Scholastic, Inc. , No. l 7-CV-05499-EMC, 2020 WL 1308346, at *l (N.D. Cal. Jan. 17, 2020) 

("Here, even if there were a conu·olling question of law and substantial ground for difference of 

opinion, an immediate appeal will not materially advance the ultimate te1mination of the 

6 
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litigation, particularlygiven that the instant case is essentially on the eve of trial."); Pablo v. 

ServiceMaster Glob. Holdings, Inc., No. C 08-03894 SI, 2011 WL 3678824, at *1 (N.D. Cal. 

Aug. 22, 2011) ("Allowing defendants to file an interlocutory appeal . . . on the eve of trial will 

impede, rather than materially advance, the ultimate te1mination of this litigation."). 

Defendants' motion creates just that situation here-as they request not only an 

interlocuto1y appeal, but also a stay of trial pending appeal. Comts have rejected such requests as 

turning 1292(b) on its head. See Morgan Art Foundation Ltd. v. McKenzie, No. 1:18-CV-04438 

(JLR), 2026 WL 18584, at *5 (S.D.N.Y. Jan. 2, 2026) ("Confusingly, McKenzie argues that this 

prong has been met despite his co1Tesponding request to push off trial to allow for the appeal. 

Granting ce1tification here would only halt proceedings and invite piecemeal review - contra1y 

to Section 1292(b)'s statuto1y purpose.") (citation omitted). Even Defendants' cited cases only 

indicate supp01i for an interlocut01y appeal if it "promises to advance the time for trial or to 

shorten the time required for trial." See Capitol Records, LLC v. Vimeo, 972 F. Supp. 2d 537, 

551 (S.D.N.Y. 2013) (quoting Transp. Workers Union, 358 F. Supp. 2d at 350). 

But Defendants do not "promise" to sh01ten the time of any subsequent trial, nor- aside 

from their speculation, see Mot. 13 & n.5-is there any reason to believe that would happen. 

Defendants seek to delay a five-week trial that (at realistic best) would still result in a multi-week 

trial should they prevail on eve1y issue they raise (which they should not), hardly justifying a 

lengthy delay for an immediate appeal. 2 Rather, the only thing Defendants can "promise" if their 

motion is granted is that, after an extended delay, an appellate resolution "may significantly 

2 Defendants' reliance on United States v. American Express Co. , 838 F.3d 179 (2d Cir. 2016), 
aff'd sub nom. Ohio v. Am. Express Co., 585 U.S. 529 (2018), is equally puzzling. Those appeals 
focused on fact-intensive issues involving market definition and anticompetitive effects, with the 
ultimate legal holdings stemming from the extensive trial record. 

7 
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affect the pa1ties' bargaining position" for the purposes of settlement negotiations. Mot. 7 

( cleaned up). But this is true for every trial, and would improperly tum a strictly limited 

exception into the general rule in contravention of the firm policy of appellate review after final 

judgment. 

B. Defendants Do Not Raise Pure, Controlling Questions of Law 

Defendants' motion asks this Comi to ce1iify two questions, but neither meets the high 

bar for ce1iification. A question of law is "controlling" only if reversal would materially affect 

the outcome or conduct of the litigation. In re Duplan Corp., 591 F.2d 139, 148 n.1 1 (2d Cir. 

1978). The question must also be "pure," such that "the reviewing court 'could decide [it] 

quickly and cleanly without having to study the record."' In re Facebook, Inc., IPO Secs. & 

Derivative Litig., 986 F. Supp. 2d 524,536 (S.D.N.Y. 2014) (quoting In re Worldcom, No. M-47 

(HB), 2003 WL 21498904, at *10 (S.D.N.Y. June 30, 2003)). Here, Defendants' two questions 

on (1) customer-based markets and (ii) the tying claim, Mot. 1, are neither. 

Even under Defendants' own framing, see Mot. 13 & n. 5, neither question independently 

satisfies the first requirement- if Defendants won on only one of their two questions it would 

not mate1ially affect the course of the litigation because trialon federal antitrust claims would 

proceed. And, fatal to their motion, neither question involves a pure question of law. 

Defendants' first question focuses on the definition of customer-based markets. But 

"market definition is a deeply fact-intensive inquiry." Regeneron Pharms. v. Novartis Pharma 

AG, 96 F. 4th 327, 339 (2d Cir. 2024) (citation omitted). Comts must take a "pragmatic, factual 

approach to the definition of the relevant market," Brown Shoe Co. v. United States, 370 U.S. at 

294, 336 (1962), and make "'a factual inquiry into the commercial realities faced by 

consumers.'" Regeneron, 96 F. 4th at 339 (quoting Eastman Kodak Co. v. Image Tech. Servs., 

Inc., 504 U.S. 451, 482 (1992)). 

8 
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Although Defendants insist they have presented the rare market definition question of 

pure law, the lone case they claim embodies their proffered mle- Meta Platforms- shows they 

are mistaken. See Mot. at 3 (citing FTC v. Meta Platforms, No. CV 20-3590 (JEB), 2025 WL 

3458822, at *35 (D.D.C. Dec. 2, 2025)). In Meta Platfonns, after the FTC failed to persuade the 

district comt that the Brown Shoe factors suppo1ted its alleged product market, it pivoted to 

relying solely on a claim that a core customer group faced effectively higher prices. Meta 

Platforms, 2025 WL 3458822, at *11-36. In that context, the district comt looked for evidence 

that the core group to which the FTC pointed actually faced higher prices and found the evidence 

wanting. Id. at *34-35. 

By contrast, Plaintiffs have not to date attempted to define a market in similar fashion. 

Rather, Plaintiffs continue to rely on the Brown Shoe indicia and the hypothetical monopolist test 

(HMT), and the Comt accordingly has found a genuine issue of mate1ial fact as to each of the 

customer-based markets regarding such evidence. S.J. Op. 21-26. If Plaintiffs fail to establish 

customer-based markets using Brown Shoe evidence and HMT, like the FTC in Meta Platforms, 

pivot to relying on claimed price differentials, the resulting record-intensive factual question will 

be properly presented on appeal from fmal judgment. It is an entirely inappropriate issue for 

resolution on interlocuto1y appeal. 

Defendants' second question, regarding market defmition for the tied product, similarly 

goes well beyond purely legal questions. For sta1ters, the arguments are premature given that 

Defendants have filed their second motion in two business days on the same question without 

waiting for the Comt to resolve the first motion. In any event, interlocutmy appeal is improper 

because Defendants are incon ect on the law, see Dkt. 1057, and these arguments also implicate 
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highly fact-specific issues. Although Defendants again claim they have isolated a pure legal 

question, that is false. 

As with the first question, this second question focuses on the highly fact-specific 

exercises of market definition and anticompetitive effects. In the Summary Judgment Order, this 

Court found only that Plaintiffs' alleged market of promotions services to MCVs lacked 

sufficient evidence. S.J. Op. 12. But controlling precedent allows the fact-finder to define the 

contours of the relevant market as the evidence warrants See United States v. Continental Can 

Co., 378 U.S. 441, 457 (1964) (holding that "nothing [] preclude[d]" the Court from defming a 

relevant market that "was not pressed upon the District Court" by either party, so long as it was 

supported by the evidence); United States v. Energy Solutions, Inc. , 265 F. Supp. 3d 415, 437 (D. 

Del. 2017) (defming broader relevant markets than the government asserted, because "[t]he 

court's decision to not further sub-divide the markets does not end the analysis"). Accordingly, 

Plaintiffs may present evidence to the jury regarding a promotions services market for a1tists that 

is not limited to MCVs. Moreover, this Court found sufficient evidence of anticompetitive 

effects to raise factual disputes for trial. Simply put, as with the first question, this is not only a 

record-intensive inquiry,but one on which the relevant trial record has not yet been developed. 

C. There Is No Substantial Ground for Difference of Opinion 

Not only do Defendants fail to identify "pure" controlling questions oflaw, they are also 

unable to meet the second factor for either question. Courts have found substantial ground for 

difference of opinion where there is "conflicting authority on the issue or the issue is particularly 

difficult and one of first impression in the Second CiI·cuit." United States ex rel. Colucci v. Beth 

Israel Med. Ctr., No. 06 CIV 5033 (DC), 2009 WL 4809863, at *l (S.D.N.Y. Dec. 15, 2009) 

(citing Klinghojfer v. S.NC. Achille Lauro, 921 F.2d 21, 25 (2d Cir. 1990)). But movants cannot 

simply invoke the interlocutory appellate process "as a vehicle to provide early review [even] of 
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difficult rulings in hard cases." In re Adelphia Commc 'ns Corp. , No. 02-41729 (REG), 2008 WL 

361082, at *l (S.D.N.Y. Feb. 7, 2008). Neither question meets the high bar for interlocut01y 

appeal. 

As for the first question regarding customer-based product markets, defendants argue that 

comts should define the relevant markets differently in monopolization cases from merger cases. 

Mot. 5-6. This argument is contra1y to prevailing standards, including Supreme Comt precedent. 

"Generally, the standards for dete1mining a relevant market are the same under the various 

antitrust statutes, and courts routinely rely on cases decided under one statute when deciding 

cases under the other statutes." FTC v. Tapestry, Inc., 755 F. Supp. 3d 386, 411 n.2 (S.D.N.Y. 

2024) (citation omitted). Indeed, both the Supreme Comt and Second Circuit look to the same 

legal principles for defining antitmst markets under different statutes. In United States v. 

Grinnell Corp., for instance, the Supreme Comt clearly stated-in a monopolization case 

premised upon the pa1ticularized needs and preferences of a subset of customers within a broader 

customer group-that there is "no reason to differentiate between 'line' of commerce in the 

context of the Clayton Act and 'pa1t' of commerce for purposes of the Sherman Act." 384 U.S. 

563, 573-7 4 (1966). Likewise, the Second Circuit relied on both Clayton Act merger cases and 

She1man Act monopolization cases for defining relevant markets in Geneva Pharms. Tech. Corp. 

v. Barr Lab 'ys Inc., 386 F.3d 485, 496 (2d Cir. 2004); see also Am. Express, 585 U.S. at 542-44 

(relying on merger, restraint of trade, and monopolization cases for market definition principles). 

And to the extent Defendants are again advocating for the rote application of a specific market 

definition f01mula, the Second Circuit has foreclosed that argument. Regeneron Pharrn., 96 F.4th 

at 338-40 & n.8 (2d Cir. 2024) (confnming plaintiffs may select the market definition 

methodology, including the "practical indicia" of Brown Shoe factors and the Hypothetical 

11 
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Monopolist test, and "so long as an antitrust plaintiff adequately references one or more of the 

legal frameworks we have recognized as supporting a proposed market, ' there is no requirement 

to use any specific methodology"') (citation omitted). 

Moreover, as this Comt properly recognized in its summary judgment opinion, 

Defendants' position ''would create the unusual result of conditioning the existence of a market 

on a monopolist's use of its monopoly power." S.J. Op. 19. But there is no requirement in a 

monopolization case to prove that a monopolist has exercised its market power to increase 

prices. See, e.g.,Am. Tobacco Co. v. United States, 328 U.S. 781, 811 (1946) ("the material 

consideration in dete1mining whether a monopoly exists is not that prices are raised and that 

competition actually is excluded but that power exists to raise prices or to exclude competition 

when it is desired to do so"); Conwood Co. v. US. Tobacco Co. , 290 F.3d 768, 783 n.2 (6th Cir. 

2002) (same); Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263,274 (2d Cir. 1979) ("the 

fact that the power has not been used to extract improper benefits provides no succor to the 

monopolist"). And Defendants' proposed mle would improperly eliminate altogether the 

"indirect" path of establishing anticompetitive effects. S.J. Op. 19. Defendants have no response 

to that. 

Defendants attempt to gin up a "controversy" based primarily on one sentence that 

appears to state a logical, rather than legal, proposition (not followed by any case citation) in an 

out-of-circuit districtcomt opinion that is cmTently on appeal. See Meta Platforms, 2025 WL 

3458822, at *35; FTC v. Meta Platforms, Inc. , Case No. 26-cv-5028 (D.C. Cir.). But it is 

unlikely that an appellate comt in this case will depa1t from the well-settled Supreme Court and 

Second Circuit precedent described above. To the extent Defendants seek to argue that this is the 

unicorn monopolization case that actually does require direct proof of increased prices, they are 

12 
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free to advance that argument on appeal from final judgment,but it ce1tainly does not wanant 

last-minute interlocutory review. 

On the tying issue, there are some different articulationson the elements for per se 

liability- as Plaintiffs' letter response on the issue discusses. Dkt. 1057 at 2. But none of the 

applicable precedent requires fo1m al market definition of the tied product, as Defendants argue. 

Thus, any difference of opinion will not help them prevail on immediate appeal. 

Defendants also claim that Jefferson Parish Hosp. District No. 2 v. Hyde, 466 U.S. 2 

(1984), stands for the proposition that "[t]he per se rnle now applies only when the practice at 

issue lacks procompetitive or efficiency justifications." Mot. 11. Not so. Jefferson Parish 

cabined the per se tying rnle to circumstances that meet the following requirements: a defendant 

with market power over a tying product has forced or coerced customers into purchasing a 

separate, tied product, and a not insubstantial amount of commerce is affected for the tied 

product. 466 U.S. at 26. Any claimed procompetitive benefits from such a tie are not cognizable 

because- in meeting those criteria- the conduct is deemed inherently anticompetitive and per se 

illegal. See, e.g., In re Wireless Telephone Services Antitrust Lit., 385 F. Supp. 2d 403, 414 

(S.D.N.Y. 2005) ("If a plaintiff succeeds in establishing the existence of sufficient market power 

to create a per se violation, the plaintiff is also relieved of the burden of rebutting any 

justifications the defendant may offer for the tie."). If Defendants would like the comts create a 

new exception to the per se elements around the fact-intensive claim (on which they cany the 

burden) that their conduct has procompetitive benefits, they are free to so advocate on appeal 

from final judgment where the appellate comt will have the benefit of the full trial record. 

III. A Stay Pending Appeal is Not Warranted 

Defendants fall far sho1i of meeting the demanding c1iteria for a stay pending appeal. 

First, they have little, if any, likelihood of success on the merits. If this Courtce1iifies an 
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interlocut01y appeal under Section 1292(b), the most likely outcome is that Defendants' petition 

for interlocut01y appeal will be denied for a lack of appellate jurisdiction under the Expediting 

Act by the Second Circuit motions' panel. See Part I, supra. Even if the Second Circuit were to 

reach the merits, it would likely rnle for Plaintiffs on both issues presented, for the reasons given 

in the summa1y judgment order as to targeted-customer markets and for the reasons in Plaintiffs' 

letter on the tying issue ( on which this Courthas not yet rnled). See Section 11.B., supra. 

Second, Defendants identify no irreparable harm other than the common expenses of 

trial. "Comis regularly hold, however, that such moneta1y losses in connection with continued 

litigation do not constitute ineparable ha1m" In re Arcapita Bank B.S.C. , No. 23-cv-02310 

(LMK), 2023 WL 3558243, at *2 & n.9 (S.D.N.Y. May 18, 2023) (citing cases); see also 

Renegotiation Board v. Bannercraft Co., 415 U.S. 1, 24 (1974) ("[m]ere litigation expense, even 

substantial and umecoupable cost, does not constitute ineparable injmy"). 

In contrast, a last-minute stay that grinds the myriad moving parts of trial preparation to a 

halt would greatly prejudice Plaintiffs. While Defendants will rely at trial on the testimony of 

many of their own employees-over whom they exercise some control-Plaintiffs' case relies on 

numerous third-pa1iy witnesses. Plaintiffs do not control those witnesses-many of whom have 

already made travel plans-and it is possible they will not be available at a later trial date. 

Although that may be a desirable outcome for Defendants, it is a key reason that last-minute 

interlocut01y appeals and stays on the eve of trial are greatly disfavored. 

Finally, the public interest weighs starkly against a stay pending appeal. Defendants' 

anticompetitive conduct has harmed, and will continue to ha1m, consumers until it is deemed 

unlawful. This last, desperate attempt to avoid that outcome-on the eve of trial-shouldbe 

rejected so Defendants can be held accountable by a jmy for their anticompetitive conduct. 
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CONCLUSION 

The Court should deny Defendants' motion for interlocuto1y appeal under 28 U.S.C. 

§ l 292(b ), and for a stay of the trial pending appeal. 
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