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INTRODUCTION 

Defendants’ eleventh-hour1 bifurcation motion should be denied because the bifurcation 

it proposes would create waste and prejudice for no good reason. Requiring the Plaintiff States’ 

claims to be tried separately from overlapping and factually intertwined claims brought by the 

United States would require duplicating the weeks-long trial, reintroducing a common set of 

documents, and recalling dozens of witnesses to resolve common factual and legal questions. 

Doing so would not only waste time and scarce judicial resources but would needlessly 

compartmentalize a case challenging the same course of anticompetitive conduct and would 

delay resolution of the United States’ antitrust enforcement action to which Congress has granted 

statutory priority. The Court should follow the strong inclination it expressed at yesterday’s 

conference to deny this last-minute, improper, and unwarranted restructuring of trial. The current 

trial structure maximizes efficiency and appropriately balances the interests at stake. And 

notwithstanding that certain state-law claims do not rise and fall with Plaintiffs’ Sherman Act 

claims, trying the state-law claims will require no additional evidence directed toward markets 

dismissed by the Court in its summary judgment opinion. 

At bottom, Defendants posit a non-existent problem that their requested relief would not 

solve. Their motion proceeds from the premise that Plaintiff States’ damages and civil penalties 

claims must rely on a narrower scope of evidence and a higher standard of proof than Plaintiffs’ 

claims seeking injunctive relief. That premise is incorrect because it confuses the scope of 

limitations periods with the scope of admissible evidence, and it misstates the elements of 

Plaintiffs’ claims. But even if that premise were correct, Defendants’ request to try “only the 

 
1 In their rush to file the present motion, Defendants failed to meet and confer with Plaintiffs, 
merely providing a few hours’ notice that they intended to file. 
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States’ claims . . . to the jury,” ECF No. 1035 at 10, would not cure anything because Plaintiff 

States bring claims for both (i) damages and civil penalties and (ii) injunctive relief, all of which 

rely on a common body of evidence, as the Court previously recognized when it ordered a single 

trial on liability for all Plaintiffs and all claims. 

BACKGROUND 

As the Court is aware, this is not the first motion to bifurcate filed in this case. In April 

2025, Plaintiffs previously filed a motion to bifurcate trial into two phases: i) a jury trial on 

liability for all of Plaintiffs’ claims, and ii) a bench trial on monetary relief (including damages) 

and equitable relief. See ECF No. 528. Plaintiffs explained how Defendants’ proposed alternative 

of splitting Plaintiffs and claims across multiple liability trials would be unreasonable, 

inefficient, and impractical. Id. at 20–22. At a May 2, 2025, hearing, the Court granted in part 

and denied in part Plaintiffs’ motion, bifurcating trial into two phases: i) a jury trial on liability as 

to all of Plaintiffs’ claims as well as certain State Plaintiffs’ request for damages, and ii) a bench 

trial on equitable remedies. See Hr’g Tr. 21:23–22:11 (May 2, 2025); ECF No. 538. The Court 

modified Plaintiffs’ proposal, shifting damages to the initial jury trial phase “[f]or the reasons 

that [Defense counsel] articulated,” Hr’g Tr. 22:5–11, after Defendants contended presenting 

damages together with liability before the jury would be most consistent with principles of 

“efficiency and fairness,” id. at 16:6–17:7 (“their proof of damages, is a fundamental part of their 

liability case”). 

Defendants’ newfound position advanced in its current bifurcation motion purportedly 

stems from concerns raised in (i) its recently filed motion in limine and (ii) two of the parties’ 

proposed jury instructions. On February 18, Plaintiffs responded to Defendants’ motion to 

preclude all “Plaintiffs from introducing evidence or argument concerning alleged exclusionary 

conduct that occurred before May 23, 2020.” ECF No. 1019 at 12. In their opposition, Plaintiffs 
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explained any statute of limitations is limited to Plaintiff States’ damages claims (only some 

claims, by some Plaintiff States, for some markets), and in any event, is not an evidentiary bar to 

the admission of otherwise relevant evidence. See ECF No. 1041 at 11–13.2  

With respect to jury instructions, both parties have proposed separate instructions that 

address causation for liability and causation for damages. See ECF No. 1031-11 (Pls.’ Redline 

over Defs.’ Proposed Instructions), Post-Instruction Nos. 16, 35 at 108–11, 197–99. And both 

parties posed separate questions on these issues in their proposed verdict forms. See ECF No. 

1031-13, 1031-14. While the parties appear to now dispute the relevant causation standard for 

liability,3 the parties largely agree on how to instruct the jury on the separate question of 

causation for damages. See ECF No. 1031-11, Post-Instruction No. 35 at 197–99. 

LEGAL STANDARDS 

The Court may bifurcate proceedings, i.e., “order a separate trial of one or more separate 

issues, claims,” etc., “[f]or convenience, to avoid prejudice, or to expedite and economize.” Fed. 

R. Civ. P. 42(b). However, “bifurcated trials are generally disfavored and remain the exception 

rather than the rule.” Farghaly v. Potamkin Cadillac-Buick-Chevrolet-Geo, Ltd., 2021 WL 

4267656, at *1 (S.D.N.Y. Sept. 20, 2021). Moreover, when “the merits of a claim that falls under 

the Seventh Amendment” is “intertwined” with other claims, the “usual practice” is for those 

 
2 While Defendants’ bifurcation motion invokes laches, ECF No. 1035 at 3, Defendants’ motion 
in limine does not, and outside of a passing reference to laches in their Answer, ECF No. 498 at 
89, Defendants have never pressed a laches defense in this case. In any event, like statutes of 
limitations, laches is not an evidentiary rule. Cf. Sir Speedy, Inc. v. L & P Graphics, Inc., 957 
F.2d 1033, 1038 (2d Cir. 1992) (reversing exclusion of evidence based on statute of limitations 
because “[a] suggestion that the evidence is too old goes to its relevance and to its weight. Any 
question as to the weight to be accorded a relevant document is a matter for the jury.”). 
3 Plaintiffs provided Defendants their proposed instructions on January 9, 2026. Defendants did 
not raise any concerns that the proposed instructions would justify bifurcation until February 13, 
when they filed their arguments on the proposed jury instructions. 
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claims to be tried together to a jury. Perttu v. Richards, 605 U.S. 460, 470–71 (2025); accord In 

re Google Play Store Antitrust Litig., 147 F.4th 917, 940 (9th Cir. 2025) (“Epic”) (affirming 

denial of bifurcation when issues “overlapped and intertwined extensively”). “The party seeking 

bifurcation”—here, Defendants—“bears the burden of establishing that bifurcation is 

warranted.” Dallas v. Goldberg, 143 F. Supp. 2d 312, 315 (S.D.N.Y. 2001). 

In determining whether bifurcation is appropriate, courts consider many factors: 

“(1) whether the issues are significantly different from one another; (2) whether the issues are to 

be tried before a jury or to the court; (3) whether the posture of discovery on the issues favors a 

single trial or bifurcation; (4) whether the documentary and testimonial evidence on the issues 

overlap; and (5) whether the party opposing bifurcation will be prejudiced if it is granted.” Id. 

ARGUMENT 

I. Bifurcating Plaintiff States’ and the United States’ Claims Would Be Inefficient and 
Contrary to Both the Sherman Act and the Court’s Prior Ruling on Bifurcation 

Bifurcating Plaintiff States’ claims and the United States’ claims would be inappropriate 

because those claims overlap and are extensively intertwined. See, e.g., Epic, 147 F.4th at 940. 

Plaintiff States have both legal and equitable claims arising under both federal and state law, 

while the United States has only equitable claims arising under federal law. As Plaintiffs 

previously explained, there is extensive overlap between Plaintiffs’ legal and equitable claims. 

See ECF No. 528 at 15–19. Because of that intertwinement and the Court’s concern for fairness 

and efficiency, the Court already denied bifurcation of liability from damages and ordered that 

all liability and damages issues would be tried together to a jury. ECF No. 538; Hr’g Tr. at 22:5–
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11 (May 2, 2025). That ruling, which is the law of the case,4 accords with precedent holding that 

when, as here, two sets of claims or issues are “intertwined,” such that much of the same 

evidence would need to be presented as to both, bifurcation is usually not warranted. See, e.g., 

Vichare v. AMBAC Inc., 106 F.3d 457, 466–67 (2d Cir. 1996); see also Perttu, 605 U.S. at 470 

(affirming “usual practice” to resolve in a single jury trial any “factual dispute [that] is 

intertwined with the merits of a claim that falls under the Seventh Amendment”).  

The intertwinement is even more stark as between Plaintiff States’ claims and the United 

States’ claims because all the United States’ claims—seeking equitable relief under the Sherman 

Act—are identical to claims advanced by the Plaintiff States. Thus, granting Defendants’ 

bifurcation request would require trying the exact same claims twice, which would be an 

enormous waste of time and judicial resources. See, e.g., Bulgari v. Bulgari, 2025 WL 1569702, 

at *2 (S.D.N.Y. June 3, 2025) (denying bifurcation due to “legal and factual overlap” that 

“would result in the presentation of duplicative evidence in two separate trials”). 

Defendants’ bifurcation proposal to try Plaintiff States’ claims before those of the United 

States would also be contrary to Section 4 of the Sherman Act, 15 U.S.C. § 4, which gives 

“statutory priority” to federal antitrust enforcement actions over other types of antitrust suits. See 

Texas v. Penguin Grp. (USA), Inc., 2013 WL 1759567 at *2 (S.D.N.Y. Apr. 24, 2013); see also 

United States v. Agri Stats, Inc., 2024 WL 3061570, at *5 (D. Minn. May 17, 2024) (denying 

motion to stay discovery in federal antitrust enforcement action due in part to “the primacy of 

antitrust enforcement actions brought by the United States”). 

 
4 Defendants cite no “cogent and compelling reasons” for the Court to depart from its prior 
bifurcation ruling, such as “a change in controlling law or new evidence.” See Johnson v. Holder, 
564 F.3d 95, 99–100 (2d Cir. 2009). 
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Indeed, the combination of the constitutional imperative to try Plaintiff States’ legal 

claims (and all “common issues”) to a jury and the statutory imperative to give priority to the 

United States’ claims dooms Defendants’ request to try those two sets of claims in separate and 

sequential trials. Only the Court’s current trial structure—trying liability on all claims in a single 

jury trial—would avoid both the Scylla of a likely constitutional violation and the Charybdis of 

violating Congress’s priority for federal enforcement actions. See also ECF No. 528 at 15–20. 

Defendants’ posited efficiencies from bifurcation are illusory. The premise of 

Defendants’ bifurcation request is the (incorrect) contention that the United States’ case “is 

based on a broader scope of evidence” than that of Plaintiff States. ECF No. 1035 at 9. But even 

if that were correct, Defendants’ proposal would require either depriving the United States of the 

benefit of that “additional evidence,” id. at 8, or having a second liability trial at which the 

United States could present that evidence. The first option would cause serious prejudice to the 

United States,5 and the second option would require two duplicative trials (including recalling 

many of the same witnesses),6 and thus both options would be contrary to the rationale for 

bifurcation. See, e.g., Vichare, 106 F.3d at 466 (“The interests served by bifurcated trials are 

convenience, negation of prejudice, and judicial efficiency.”). 

 
5 An antitrust remedy “should be tailored to fit the wrong creating the occasion for the remedy,” 
United States v. Microsoft Corp., 253 F.3d 34, 107 (D.C. Cir. 2001) (en banc), and thus in 
fashioning an antitrust decree it “is usually necessary” to have “[a] full exploration of facts,” 
Associated Press v. United States, 326 U.S. 1, 22 (1945). Because a “broader scope of evidence” 
could support a broader remedy, it would be prejudicial to preclude the United States from 
relying on such evidence in establishing Defendants’ liability. 
6 Defendants correctly recognize that even if they were to prevail in a separate trial limited to 
Plaintiff States’ claims, that would not preclude the United States from trying the same claims 
again, based on a broader set of evidence. See ECF No. 1035 at 9; cf. Taylor v. Sturgell, 553 U.S. 
880, 892–95 (2008). 
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II. The Current Trial Structure Efficiently Adjudicates the Remaining State-Law 
Claims 

At the February 19 conference, Defendants contended for the first time that certain state-

law claims not dismissed by the Court on summary judgment would somehow add confusion and 

complexity to the trial. But Plaintiff States’ claims brought under their own state laws will not 

add significant additional complexity to the trial and provide no basis for bifurcation here. As 

detailed in Plaintiffs’ proposed jury instructions, 31 States have alleged claims under their state 

antitrust statutes that are either entirely congruent or substantially congruent with the Sherman 

Act. See ECF No. 1031-9 (Pls.’ Proposed Jury Instructions), Post-Instruction Nos. 25, 28, 29, 31, 

33. As the proposed jury instructions confirm, these claims rise and fall with the Sherman Act 

claims—therefore, none of these States will pursue claims based upon markets that were 

dismissed by the Court’s summary judgment order, and the jury will have to hear only a few 

additional instructions directed to the substantially congruent claims.7 

Five States—California, Florida, Nebraska, South Carolina, and Vermont—are pursuing 

claims under their unfair competition or consumer protection statutes instead of or in addition to 

their state antitrust claims. See ECF No. 1031-9 (Pls. Proposed Jury Instructions), Post-

Instruction Nos. 26, 27, 30, 32, 33P. While these statutes do not require market definition—and 

thus these States will not offer evidence on market definition specifically for these claims—these 

States also will refrain from presenting evidence directed solely at markets on which the Court 

granted summary judgment, and like the other Plaintiffs, will focus on conduct affecting the 

 
7 See ECF No. 1031-9 (Pls.’ Proposed Jury Instructions), Post-Instruction Nos. 28, 29, 31, 33. 
While Defendants have argued that supplemental instructions are also required for two State 
antitrust laws—those of Arkansas and Indiana—this does not affect whether those claims rise or 
fall with the Sherman Act claims, and in any event, would not add significant additional 
complexity to the proceeding. See ECF No. 1031-10 (Defs.’ Proposed Jury Instructions), Post-
Instruction Nos. 25D, 28D. 

Case 1:24-cv-03973-AS     Document 1052     Filed 02/20/26     Page 11 of 22



 

8 

remaining markets. Including these state-law claims at trial will therefore not present any 

significant additional complexity. 

III. Trying All of Plaintiffs’ Claims Together Would Not Create Prejudice or Jury 
Confusion 

Adjudicating liability for all of Plaintiffs’ claims in a single jury trial, as the Court has 

already ordered, makes the most sense and would not create prejudice or jury confusion.  

First, the fact that damages sought by some Plaintiffs are subject to a statute of 

limitations does not limit the evidence available to prove liability on those claims as compared to 

other claims. As explained in Plaintiffs’ opposition to Defendant’s motions in limine, statutes of 

limitations constrain the time period for which Plaintiffs can recover damages, but they do not 

limit the body of proof Plaintiffs can offer to establish liability for those damages. See ECF No. 

1041 at 11–13. It has long been true that antitrust plaintiffs seeking damages can rely on “past 

conduct” to establish liability when such conduct “had consequences lasting well into the 

damage period.” Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 118–19 (1969).8 

Defendants’ contrary position lacks legal support and would make especially little sense in a 

monopolization case where an overpayment typically arises not from a singular event but from 

the “cumulative effects” of a “campaign” of conduct that spans many years. See id. The same is 

 
8 US Airways, Inc. v. Sabre Holdings Corp., 938 F.3d 43 (2d Cir. 2019) is not to the contrary. 
There, the plaintiff and defendant were counterparties to an anticompetitive contract, and the 
Second Circuit held that the “decision to enter the contract” was the act that “began the running 
of the statute of limitations,” such that “each supracompetitive price charged” pursuant to the 
contract did not reset the limitations period. Id. at 68–69. Here, there is no contractual privity 
between Defendants and Plaintiffs (or the consumers on whose behalf Plaintiffs seek damages), 
and so Plaintiffs’ damages claims “accrue[] at the time of injury,” i.e., at the time consumers paid 
unlawfully high fees to Defendants. Ia. Pub. Emps.’ Ret. Sys. v. Merrill Lynch, Pierce, Fenner & 
Smith Inc., 340 F. Supp. 3d 285, 332 n.14 (S.D.N.Y. 2018). 
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true of Defendants’ belated assertion of laches, which Defendants failed to raise in their motion 

for summary judgment or even their motion in limine. 

Second, having the jury answer distinct questions about liability and damages is neither 

prejudicial nor confusing. To establish liability for monopolization, Plaintiffs must establish a 

connection between Defendants’ anticompetitive conduct and Defendants’ monopoly power, i.e., 

the conduct must “reasonably appear[] capable of making a significant contribution to 

maintaining monopoly power.” Microsoft, 253 F.3d at 79 (cleaned up). In other words, Plaintiffs 

need not “reconstruct the hypothetical marketplace absent a defendant’s anticompetitive 

conduct” to establish liability. Id. Contrary to Defendants’ assertions, this standard is not limited 

to “courts in the D.C. Circuit” or to cases where “the only relief sought is an injunction 

terminating allegedly unlawful behavior.” ECF No. 1035 at 2. Rather, the liability9 standard set 

forth in Microsoft has been adopted by courts across the country, including in cases brought by 

private plaintiffs seeking damages. See, e.g., Viamedia, Inc. v. Comcast Corp., 951 F.3d 429, 485 

 
9 In Microsoft, the D.C. Circuit explained that the “reasonably appear[s] capable” standard 
applied to the question of “liability” under Section 2. Microsoft, 253 F.3d at 79 (emphasis in 
original). That standard of liability does not change based on the form of relief sought, even 
though, as Defendants recognize (ECF No. 1035 at 5 n.4), different causation standards may 
apply during the later remedy phase when the Court considers different forms of proposed 
remedies. For liability, as well as some remedies, evidence that the conduct “reasonably 
appear[s] capable” of significant causation suffices; while other remedies may require a 
heightened showing of significant causation. See Microsoft, 253 F.3d at 106; see also United 
States v. Google LLC, 803 F. Supp. 3d 18, 77 (D.D.C. 2025) (“The reality is that the court did not 
make factual findings with an eye towards meeting a stricter remedies causation standard—that 
was not the task at hand” during the liability trial); cf. Herbert Hovenkamp, Antitrust Harm And 
Causation, 99 Wash. U. L. Rev. 787, 840–41 (2021) (“Showing that an agreement restrains trade 
requires adequate evidence that the agreement is of a type that realistically threatens an output 
reduction and corresponding price increase. The government as enforcer needs to show that, but 
it need not show actual injury. The private plaintiff must additionally show individual injury 
resulting from a restraint of trade. But this is a requirement of the private action provision, 
Section 4 of the Clayton Act, not of Section 1 of the Sherman Act directly”). 
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(7th Cir. 2020); Town of Concord, Mass. v. Bos. Edison Co., 915 F.2d 17, 21 (1st Cir. 1990); 

Morgan v. Ponder, 892 F.2d 1355, 1363 (8th Cir. 1989). 

Separately, to recover damages for a monopolization violation, Plaintiffs must establish a 

connection between Defendants’ anticompetitive conduct and the antitrust injury Plaintiffs 

suffered, i.e., “demonstrate that [Defendants’] conduct was a substantial or materially 

contributing factor” in Plaintiffs’ injury. Litton Sys., Inc. v. AT&T Co., 700 F.2d 785, 823 n.49 

(2d Cir. 1983); accord Zenith Radio, 395 U.S. at 114 n.9 (“It is enough that the illegality is 

shown to be a material cause of the injury . . . .”); U.S. Football League v. NFL, 842 F.2d 1335, 

1377 (2d Cir. 1988) (“Plaintiffs need only show that their injury to some degree resulted from 

defendants’ violation.”).  

These standards for establishing liability and damages are not different “burden[s] of 

proof,” as Defendants suggest, ECF No. 1035 at 9, but are instead distinct parts of any 

monopolization claim that seeks damages. And, importantly for the present bifurcation motion, a 

jury would be instructed on both questions when adjudicating Plaintiffs’ damages claims 

regardless of whether the Court bifurcates Plaintiff States’ claims from the United States’ claims. 

Indeed, Defendants have proposed a separate jury instruction concerning the causation standard 

for damages on which the parties largely agree.10 See ECF No. 1031-11, Post-Instruction No. 35 

at 197–99. 

 
10 The parties agree that to award damages the jury must find that Defendants’ conduct was a 
“material cause” of fans’ injuries by a preponderance of the evidence. See ECF No. 1031-11, 
Post-Instruction No. 35 at 197. The parties also agree that entitlement to a damages remedy does 
not require Plaintiff States to prove that Defendants’ alleged antitrust violations were the “sole 
cause” of fans’ injuries nor do the Plaintiff States need to “eliminate all other possible causes of 
injury.” Id. at 198. Regardless, that causation question goes to the appropriateness of the 
quantified damages as a remedy; it does not create a standard of proof that conflicts with that of 
liability. 

Case 1:24-cv-03973-AS     Document 1052     Filed 02/20/26     Page 14 of 22



 

11 

Moreover, even if Defendants were correct on the substance of their arguments about 

statutes of limitations and “burdens of proof” (they are not), they marshal no authority for relying 

on such distinctions to bifurcate trial here. Defendants cite no case in which a court cleaved apart 

two groups of intertwined claims because of differences in statutes of limitations or non-

uniformity among the elements of related claims.11 That lack of precedent should give the Court 

further pause before taking the drastic action Defendants request, and it is unsurprising, since as 

the Court noted at the February 19 conference, juries frequently are instructed to apply different 

standards to different issues in a single trial. 

IV. Bifurcating Plaintiff States’ and the United States’ Claims Would Not Lessen or 
Eliminate the Prejudice or Jury Confusion Defendants Posit 

Demonstrating that Defendants’ motion is a solution in search of a problem, the relief it 

requests—trying Plaintiff States’ and the United States’ claims in separate trials—would not 

lessen or eliminate any of the purported “prejudice” or “confusion” that it posits. Only some of 

Plaintiff States’ claims are subject to statutes of limitations, whereas others (including their 

claims for equitable relief under the Sherman Act) are not. Similarly, some of Plaintiff States’ 

claims require proving damages were caused by Defendants’ anticompetitive conduct, whereas 

others do not. Thus, the “comingling” issue undergirding Defendants’ motion would exist even 

in a jury trial limited to Plaintiff States’ claims. Although such “comingling” is not a problem 

that would warrant bifurcation in any event, Defendants’ bifurcation request is especially 

 
11 None of the cases cited by Defendants in which bifurcation was ordered are analogous to the 
circumstances here. See Crown Cork & Seal Co. v. Credit Suisse First Bos. Corp., 288 F.R.D. 
335, 337–38 (S.D.N.Y. 2013) (bifurcating liability and apportionment of liability into phases 
before single jury where the burden fell on different parties and the relevant evidence was 
“different in nature”); Appel v. Wolf, 2023 WL 5955184, at *3 (S.D. Cal. Sept. 12, 2023) 
(bifurcating liability and punitive damages phases before single jury); Norwood v. Child. & Youth 
Servs., Inc., 2012 WL 12882757, at *2 (C.D. Cal. July 27, 2012) (same). 
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unwarranted here because it would do nothing to serve the interests of “convenience, negation of 

prejudice, [or] judicial efficiency.” Vichare, 106 F.3d at 466. 

CONCLUSION 

For the reasons stated above, the Court should deny Defendants’ motion to bifurcate. 
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