Case 1:20-cv-03010-APM  Document 1551  Filed 09/17/26  Page 1 of 57

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

United States of America, et al.,

Plaintiffs, Case No. 1:20-cv-03010-APM
V. HON. AMIT P. MEHTA
Google LLC, _
Defendant.
State of Colorado, et al.,
Plaintiffs, Case No. 1:20-cv-03715-APM
V- HON. AMIT P. MEHTA
Google LLC, _
Defendant.

JOINT STATUS REPORT

Pursuant to the Court’s Minute Order issued September 11, 2026, the Parties submit the
following Joint Status Report updating the Court on the status of the Source Code Agreement.

I Joint Status Update

The Final Judgment directs that the Technical Committee (“TC”) “shall have access to
Google’s source code and algorithms, subject to a confidentiality agreement, as approved by the
Plaintiffs and to be agreed to by the TC members pursuant to Section VII.A.8 below, and by any
staff or consultants who may have access to the source code and algorithms.” Final J. § VIL.A.7.d.

On April 14, 2026, Google provided Plaintiffs its first draft of the Source Code Agreement

(“SCA”), which Plaintiffs shared with the TC. At that time, the first three members of the TC were
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working to identify their selections for the remaining two positions on the TC, pursuant to
Section VII.A.3.c. On May 9, 2026, the Court appointed the final two individuals. ECF No. 1517.
As of June 15, 2026, all five members of the TC (“TC Members”) were fully onboarded.

On June 30, 2026, Plaintiffs sent Google a revised draft of the SCA. On July 14, 2026, the
Parties held a meet and confer and discussed Plaintiffs’ proposal, including Section 3 of the
agreement, which involves central issues such as determining what data and information is
protected, who may access it, how it is accessed, what analytical tools will be provided, when the
tools and data will be provided, and what security measures may be imposed, among other
requirements. On July 31, 2026, Google sent Plaintiffs a revised draft, reserving comments on
Section 3 pending further discussion. At Google’s request, on August 6, 2026, a call was held
between an internal Google subject-matter expert and the TC to discuss issues related to Section 3.
Plaintiffs followed up on those issues by letter to Google on August 7, 2026. The Parties exchanged
further correspondence, and on August 13 and 14, 2026, two additional calls were held between the
TC and subject-matter experts at Google—specifically, a managing director of security engineering
and an engineering vice president at Google. On August 19, 2026, Plaintiffs sent Google a revised
draft SCA.

On August 28, 2026, Google sent Plaintiffs a revised draft SCA, including comments on
Section 3. The Parties met and conferred that same day. On September 4, Plaintiffs sent Google an
updated draft, advising that Plaintiffs considered it to be the final version they intended to approve
on September 9, 2026, and asking that Google confirm it would sign the agreement. The Parties
met and conferred on September 8, 2026, during which Google stated that it continued to have
questions regarding Section 3. On September 9, 2026, Plaintiffs sent Google the SCA as approved

by Plaintiffs, attached hereto as Exhibit A. On September 10, 2026, Google sent Plaintiffs a letter
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with questions regarding the SCA, including Section 3. On September 14, 2026, Google sent
Plaintiffs a proposed SCA, attached hereto as Exhibit B. On September 16, 2026, the parties agreed
to negotiate their proposals for the definition of “Authorized Persons” further, and the parties have
agreed to exchange proposals on September 17, 2026.! Google has not signed Plaintiffs’ approved
SCA, and Plaintiffs have rejected Google’s remaining substantive revisions to the SCA. The parties
set forth position statements below.

1I. Plaintiffs’ Position Statement

It is critical to the timely enforcement of the Final Judgment that Google promptly execute
Plaintiffs’ approved SCA. See Ex. A. To continue making progress in implementing the remedies,
the TC must be able to understand Google’s mechanisms for securing and operating critical system
components. Being able to access and observe those systems in the first instance is a necessary
predicate to that effort. The TC cannot currently do this because those systems fall within the scope
of the SCA and Google has refused to provide access to those materials until after the SCA is in
place.

Plaintiffs have worked to promptly conclude the SCA, conducting the necessary diligence
while pushing to resolve issues quickly. Plaintiffs have long taken seriously the protection of
Google’s source code and algorithms, proposing in their Initial Proposed Final Judgment in
November 2024 that “[t]he TC will have access to Google’s source code and algorithms, subject to
a confidentiality agreement, as approved by the Plaintiffs.” ECF No. 1062-1 at § X.A.7.e. Notably,
Google actually opposed including a Source Code Agreement in the Final Judgment, but after the

parties litigated this precise language, the Court ultimately used the language from Plaintifts’

! The parties will update the Court at the Status Conference and may respectfully request the
Court’s guidance if they are unable to reach agreement.

3



Case 1:20-cv-03010-APM  Document 1551  Filed 09/17/26  Page 4 of 57

proposal in the Final Judgment. ECF No. 1462 (Final J.) § VIL.A.7.d; see also ECF No. 1461
(Mem. Op.) at 75 (noting “[n]o similar provision” was proposed by Google with respect to
Plaintiffs’ proposed Source Code Agreement provision).

Plaintiffs’ approved SCA satisfies the requirements of the Final Judgment and fully protects
Google’s sensitive information. Indeed, the SCA empowers Google to decide which of its
information is the most sensitive and to maintain such information on its own systems while also
facilitating timely and necessary access for the TC members and staff implementing the Court’s
Final Judgment. See generally Ex. A. By contrast, Google’s objections are attempts to relitigate
resolved issues and, if implemented, would form a barrier to the effective enforcement of the Final
Judgment. Plaintiffs therefore respectfully ask the Court to enforce the Final Judgment by
instructing Google to enter into Plaintiffs’ approved SCA set forth in Exhibit A.

A. Plaintiffs’ Approved SCA Satisfies The Final Judgment By Providing Google
Ample Protections Through Google’s Own Secure Environment

Plaintiffs’ approved SCA protects Google’s most sensitive source code, algorithms, and
user-side data by maintaining this data within Google’s own computing environment, with limited,
principled exceptions. Under Section 2.1 of the agreement, Google has the authority to designate—
subject to challenge—materials and information that Google believes satisfy the criteria of “Google
Highly Sensitive Information” (GHSI) set forth in Section 3.1. GHSI includes source code and
algorithms, advertising auction data, user data, and associated documentation. The definition is
purposefully broad to allow Google the flexibility to quickly and easily determine whether
materials accessed by the TC are truly GHSI. Through this design, Google will receive the
assurance that it can broadly designate materials that—with limited, necessary exceptions—stay
within its own systems, while Plaintiffs and the TC will receive materials more quickly to facilitate

the timely implementation of the Court-ordered remedies.

4
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Under Section 3.2 of the approved SCA, users authorized by the TC? may access such
materials through a secure virtual environment in a manner similar to how Google permits its
employees to access such materials (“Inspection Environment”). To comply with legitimate and
ordinary security processes, Google is allowed to monitor TC actions through this environment, as
set forth in the processes in Section 3.7. It is through this Google-hosted environment that the TC
will perform much of its work. As the TC must be able to perform certain analyses under the Final
Judgment to carry out its functions—e.g., the highly technical analyses required for recommending
privacy safeguards under Section IV.C.1—Section 3.3 of the approved SCA also describes the
analytical capabilities of the Inspection Environment. These functionalities were recommended to
Plaintiffs by the TC and are premised on providing the TC with the same functionality available to
Google employees. This is consistent with the Court’s authorization of access to source code as
well as with the TC’s powers under the Final Judgment. See Final J. §§ VII.A7.d (“The TC may
study, interrogate, and interact with the source code and algorithms . . . .”), VII.A.7.c (granting the
TC the ability, among other powers, to “obtain reasonable access to any system or equipment which
Google personnel have access” and to “require Google personnel to provide documents, data, and
other information . . . as the TC may reasonably direct” (emphasis added)).

To implement the Final Judgment, however, the TC must be able to remove its work
product and other materials from the Inspection Environment. For example, Plaintiffs and the TC
must prepare recommendations to the Court that will be supported by highly technical and sensitive

data with respect to user-side data disclosures, syndication tapering rates, various licenses, ads

2 Plaintiffs will not become Authorized Persons under the agreement and will not directly access
Google’s GHSI through the Inspection Environment. Ex. A, § 3.2. Only the TC, its staff, and its
consultants will access the Inspection Environment. Plaintiffs will access Google’s GHSI as
provided to it by the TC, as set forth in § 4.5 and described infra at Part I1.B.1.

5
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auction reporting, and user-side data privacy and security. Thus, the approved SCA makes clear
that the TC may share GHSI with both the Court and Plaintiffs. Ex. A, § 4. To facilitate this
necessity, the agreement makes limited exceptions as to what material may be removed from this
Google-hosted virtual environment and provides procedures for doing so. Section 3.5 makes clear
that the TC’s derived work product may be removed from the virtual environment and placed on
the TC’s systems. /d., § 3.5. The TC may not make any verbatim reproduction of source code
unless necessary to the TC’s analysis and reporting functions. /d. Any information removed from
the Google-hosted virtual environment, of course, will still be maintained as “Highly Confidential”
under the Protective Order,’ and the TC’s own computing environment is protected by a Security
Plan that was designed by TC Members with years of security expertise, approved by Plaintiffs,
and reviewed by and discussed extensively with Google.

In short, the approved SCA (1) provides Google the broad ability to easily designate
information as subject to the agreement; (2) allows Google to secure data accessed by the TC in the
exact way Google secures this data in its business; (3) provides the TC with sufficient access; and
(4) limits the disclosure of information outside the secure environment to the legitimate and
necessary enforcement of the Final Judgment by the TC, Plaintiffs, and the Court. The agreement
therefore amply protects Google and satisfies Section VII.A.7.d of the Final Judgment.

B. Google’s Objections To Plaintiffs’ Approved SCA Run Afoul Of The Final

Judgment, Seek To Relitigate Resolved Issues, And Threaten The Effective
Enforcement Of The Final Judgment

Google’s various objections are improper, largely seeking to make additions that conflict

with the Final Judgment, to relitigate issues that Google previously disputed (and lost on), and to

3 Ex. A at § 1 (Definition of “Google Highly Sensitive Information”); ECF No. 98 (Protective
Order) q 1.h.
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erect barriers to effective enforcement with no benefit to the security of Google’s information.
Plaintiffs address each of these in turn.

1. Google May Not Limit The Analytical Capabilities Required By The TC
To Enforce The Final Judgment

Google objects to Section 3.3’s list of analytical capabilities to be provided to the TC within
the Inspection Environment. Google’s objection is improper and should be rejected, as (1) Plaintiffs
and the TC have clearly explained what analytical tools are necessary for the TC to carry out its
assigned functions under the Final Judgment; (2) the Final Judgment is clear that the TC shall
receive access to these tools; and (3) providing these required analytical tools to the TC through the
Inspection Environment, rather than an external environment, benefits both the TC and Google.

First, and most importantly, the list of analytical capabilities listed in (a)-(e) in Section 3.3
of the approved SCA is the list of capabilities that the TC expects it will need after a careful
analysis of how to perform its various duties under the Final Judgment:

(a) the internal tools, query engines, notebooks, pipelines, and test and simulation
frameworks that Google personnel use to access, query, analyze, execute, test, and
simulate the relevant systems and datasets; (b) standard analytical software,
including Python and R, with commonly used statistical and machine-learning
packages, SQL query tools, and code search and navigation tools; (c) the ability to
execute code, run queries against the covered datasets, conduct simulations
(including ad-auction simulations and ranking and retrieval experiments), analyze
using Al tools such as Gemini Al, Claude Code, etc. as provided to senior Google
engineers, and build, train, and run models within the environment; (d) computing
and storage resources scaled to the analytical task, no less capable than those
generally available to similarly situated Google engineering teams; and (e) other
tools, software, ancillary data, and computational resources as are reasonably
required to support the analytic work of the TC.
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Ex. A, § 3.3.% As Plaintiffs informed Google, this list was prepared with the TC’s assistance and is
based upon the TC’s knowledge of standard analytical tools—including Al tools—used by
technology companies, including Google’s engineers® and Google’s Red Team.®

Further, this list has remained unchanged since Plaintiffs’ June 30 proposal. Ex. E, Ltr. from
K. Herrmann to C. Yeager (Sept. 11, 2026). Not only have Plaintiffs discussed these capabilities
and the SCA extensively with Google through meet and confers, letters, and emails, but Plaintiffs
also offered Google direct conversations with the TC to address any technical concerns about the
implementation of Section 3.3. Ex. F, Email from K. Herrmann to C. Yeager (July 17, 2026).
Google waited two weeks before accepting this offer. The TC then met with a senior engineer at
Google to discuss their requirements, answering questions from both Google’s counsel and its
employees. Ex. G, Ltr. from K. Herrmann to C. Yeager (Aug. 7, 2026) (providing supplemental
responses to questions from Google informed by TC analysis). The TC also met with an
engineering vice president at Google on August 14, 2026, to walk through the technical aspects of
Google’s engineering environment and its ability to accommodate the requests in Section 3,
including explaining what specific analytical tools were necessary under Section 3.3. Ex. H, Ltr.

from K. Herrmann to C. Yeager (Aug. 17, 2026). As confusion benefits no one, Plaintiffs have

* Google opposes providing these specific tools and instead proposes punting the dispute of the
exact tools the TC may receive to another day, proposing toothless language that the TC be
provided “software, tools, and computing resources necessary to discharge . . . the Final
Judgment.”). Ex. B, § 3.3.

> Google still objects to the inclusion of these tools even though the company recently publicly
confirmed that its engineers have access to Anthropic’s coding models such as Claude Code. E.g.,
Ex. C, Business Insider, “Google finally lets all engineers use Anthropic’s Claude” (Sept. 14,
2026), available at https://www.businessinsider.com/google-finally-lets-all-engineers-use-
anthropics-claude-2026-9.

® E.g., Ex. D, The Evolving Role of the Red Team in the Era of Agentic Security, Google Security
(Aug. 13, 2026), available at https://blog.google/security/the-evolving-role-of-the-red-team-in-the-
era-of-agentic-security/ (explaining how Google leverages Al tools to test its security systems).

8
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provided Google with every chance to understand the requirements of the SCA. Google
nevertheless objects because it purportedly requires further information from the Plaintiffs and the
TC. Yet, Google has had the exact list of analytical tools required by the TC for over two-and-a-
half months with ample opportunity to ask as many questions as they like. This process must end at
some point, however, as the implementation of the approved SCA cannot be delayed indefinitely
while Google incrementally considers various ways to limit the TC’s analytical tools. See infra
Part I1.C.

Second, Google’s objection to Section 3.3 is improper because the Court has already
resolved Google’s objection and ordered that the TC shall receive access to the capabilities and
accompanying data sought by the TC. Plaintiffs and Google extensively litigated every word of the
Final Judgment, and the Court ordered that: the TC may use analytical tools on Google’s source
code and other sensitive information, Final J. § VII.A.7.d (the “TC may study, interrogate, and
interact with the source code and algorithms in order to perform its functions and duties.”); the TC
may generally use Google’s analytical tools, id. § VII.A.7.c.iii (the TC may obtain “reasonable
access to any system or equipment to which Google personnel have access”);’ and the TC may
require Google to populate its data and information into those tools and systems, id. § VIL.A.7.c.v
(the TC may “require Google personnel to provide documents, data, and other information”). Thus,
there can be no genuine question as to whether the TC may receive access to Google’s analytical
tools in the same manner Google’s employees do: the Court has already ordered that the TC shall

receive such access.

7 Consistent with this order, Google’s revisions to Section 3.2, which seek to limit the TC’s ability
to access materials that Google’s employees can, should also be rejected. Ex. B, § 3.2.

9
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Third, having Google supply the TC with the required analytical tools in the Inspection
Environment offers Google the most cost-efficient and secure way to provide the TC with the tools
required to complete its job. It is important to provide context for Section 3.3. Although all of
Google’s information is already protected in this litigation by the Protective Order generally, the
purpose of the SCA is to provide an additional layer of protection for Google’s most sensitive data,
given the level of access the TC will need. Allowing Google to host the Inspection Environment
through which the TC will access this information not only allows Google (and not an external
entity) to protect that environment, but it also significantly reduces Google’s cost of complying
with the Final Judgment, as it will not need to duplicate and transfer code, data, tools, models, etc.,
externally. But, to capture that benefit, the TC must be supplied with the analytical tools it needs
within the Inspection Environment. That is, if Google does not supply these standard analytical
tools in the Inspection Environment, then the TC will have to export the appropriate materials and
data to an environment where the TC can use the necessary analytical tools to fulfill the terms of
the Final Judgment. Such a scenario would increase the amount of information contained outside of
an environment controlled by Google and would also increase costs to Google.® Plaintiffs
additionally seek to avoid that scenario so that the TC may efficiently plan how it will perform the

analysis it must under the Final Judgment.

8 Counsel for Google has made vague reference to concerns that it may not be able to provide the
standard analytical tools sought by the TC, but in the two-and-a-half months Google has had
Plaintiffs’ language in Section 3.3, Google has never provided (let alone substantiated) an objection
stating that it cannot provide any specific tool. Given the TC’s assurance that the tools requested
are standard and considering the amount and quality of Google’s engineering resources, Plaintiffs
are confident that Google can implement Section 3.3. Nevertheless, Plaintiffs reserve the right to
separately address any new objection, including through a supplemental position statement if
necessary.

10
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2. Google Must Not Be Allowed To Approve Or Reject What Information
Can Leave The Inspection Environment

Google objects to Plaintiffs’ approved SCA as Google believes it must be given the right to
approve what information may be removed from the Inspection Environment. Specifically, Google
seeks, in its proposed Sections 3.5 through 3.5.5, to require the TC to ask Google for permission to
remove TC Work Product and Google GHSI from the Inspection Environment. Google would fully
control the “Clean Team” that evaluates TC requests, Ex. B., § 3.5.4, and the Clean Team has the
power to reject any request if it “poses an unreasonable risk to the privacy of users, to Google’s
security, or to Google’s intellectual property rights,” id., § 3.5.5. Google may take up to five
business days to make the decision, and it is never required to explain its actions to the TC. /d.,

§ 3.5.5. Google’s improper objection, and its flawed proposal, must be rejected.

Most importantly, Google’s proposal is unworkable. It provides Google with the power to
unilaterally reject the removal of information from the Inspection Environment. It is not Google’s
responsibility to decide what the TC needs, nor should it be. The TC is already limited under
Plaintiffs’ approved SCA to removing materials that are “reasonably necessary to perform the TC’s
duties.” Ex. A, § 3.5. Google purports to limit its rejection right only to material that “poses an
unreasonable risk to the privacy of users, to Google’s security, or to Google’s intellectual property
rights.” Ex. B, § 3.5.5. But, this Court has already rejected Google’s arguments that Google’s
security, Google’s intellectual property, and user privacy are each an independent reason not to
order any of the remedies. Google cannot now do an end run around the Court by imposing this
approval process. Moreover, Plaintiffs are greatly concerned that Google will attempt to use its
unilateral right to reject any effort by the TC to remove its Work Product and GHSI from the

Inspection Environment based on these same objections.

11
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Critically, Google also introduces significant delay through its proposed process. Each
request by the TC will take five business days to get a response, and as noted above, Google is not
required to explain to the TC why its request was rejected. Id., § 3.5.5. If the TC wants to engage in
Google’s proposed “appeal” process (which grants the TC the ability to appeal to Google after
Google rejects their request), the TC must first spend time trying to discern the reason its request
was rejected in the first instance. Then, once the TC submits their appeal, Google’s process sets no
deadline for Google to respond. Ex. B, § 3.5.5. Thus, even for TC efforts to remove information
from the Inspection Environment that are not ultimately argued before the Court—and there will be
many—Google’s process will significantly slow the TC’s work. Such a process is a framework for
further delay and should not be allowed.

Finally, Google should have no right to interfere with the free flow of communications
between the TC and Plaintiffs in implementing the Final Judgment. As explained supra Part I1.A,
Plaintiffs will not be accessing the Inspection Environment. The TC, which has the expertise and
understanding to make use of the systems and data in the Inspection Environment, will be doing so.
Yet, the TC will need to communicate sensitive information to Plaintiffs in support of preparing
recommendations to the Court, among other duties. If Google has any ability to control or delay the
flow of such information, it could significantly harm Plaintiffs’ ability to implement the Final
Judgment.

3. Google’s Insertion Of An Unnecessary Patent Prosecution Bar That
Would Make TC Staffing Impossible Should Be Rejected

Google also seeks a patent prosecution bar for signatories (including Plaintiffs under
Google’s proposal) to the SCA. Google’s proposal (1) imposes limitations that are facially absurd
and would impose a tremendous burden on the ability of the TC to hire and retain staff; (2) finds no

support in the Final Judgment; and (3) does little to protect Google’s intellectual property. As

12
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shown below, Google seeks a lengthy bar to “being involved in the prosecution of patents or patent
applications” for anyone who views Google’s GHSI in a dozen broad fields:

9. Patent Prosecution Bar. Absent Google’s written consent, Signatory shall
not be involved in the prosecution of patents or patent applications relating to any of
the following subject matters: query understanding, information retrieval, web
search indexing, or crawling, ranking of web results or ad results, search or search
ad syndication, digital ad auctions and pricing, machine learning, large language
models, artificial intelligence (including but not limited to generative artificial
intelligence functionality trained for, adapted for, or used in connection with web
search), privacy-preserving search technologies, or web spam detection. This
provision applies to the prosecution of patents or patent applications before any
foreign or domestic agency, including the United States Patent and Trademark
Office. For purposes of this paragraph, “prosecution” includes any activity related
to (i) the preparation or prosecution (for any person or entity) of patent applications,
including among others reexamination and reissue applications or (ii) directly or
indirectly participating, drafting, amending, advising, or otherwise affecting the
scope or maintenance of patent claims. To avoid any doubt, “prosecution” as used
in this paragraph does not include representing a party challenging a patent before a
domestic or foreign agency (including, but not limited to, a reissue protest, ex parte
reexamination, inter partes reexamination, inter partes review, post grant review or
covered business method review). This Prosecution Bar shall end two years after

conclusion of Signatory’s role as a member of the TC or as a person assisting the
TC.

Ex. B, § 9. Google does not try to limit its terms in any way, unflinchingly proposing patent bars in
fields as broad as “information retrieval,” “large language models,” and “artificial intelligence”
with no exceptions. /d. Google’s views on what constitutes “involvement” in a patent are even
broader, banning someone even from “indirectly participating” or “advising” clients on the “scope
or maintenance of patent claims” for two years. /d.

First, such broad limitations are of serious consequence to TC members, TC staff, and
Plaintiffs who have answered the call to public service to remedy over a decade of Google’s
unlawful conduct. This is no hypothetical: three of five TC members have patents to which
Google’s patent bar applies. Under Google’s punitive language, for example, a signatory who

currently owns patents may not be involved in seeking those same patents in foreign jurisdictions

13
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or in maintaining those patents.” Ex. B, § 9. Thus, Google is demanding that those members
effectively give up significant portions of their patent rights so that Google can protect against an
unlikely scenario (illegally absconding Google’s intellectual property) that is already prohibited by
TC agreements and the law.

Google’s patent bar also carries significant post-TC employment restrictions that do an end
run around and directly undermine the Court’s recent order—based on the Parties’ agreed-upon
proposal—regarding the very same type of restrictions. During a status conference on July 14,
2026, the Court directed the Parties to try to resolve the TC Members’ request for greater clarity
regarding the one-year restriction on post-TC employment set forth in Section VII.A.2.c. See ECF
No. 1542 at 2-3. The Parties spent weeks negotiating a proposal, which the Court adopted in its
order of August 25, 2026. ECF No. 1543, § II. Yet, Google’s patent bar would inject the very same
type of ambiguity that the Court’s August 25 order resolves: For two years after ceasing work with
the TC, former TC employees cannot be involved in work that could eventually be used in a patent
application relating to patents comprehensively covering the areas of expertise for which they were
hired to the TC in the first place. As just one example, this would effectively bar any TC employee
from performing work for any company seeking to develop any intellectual property relating to any
type of artificial intelligence. Moreover, Google’s patent bar would extend the scope of employers
to which a post-TC employment restriction would apply beyond what is provided for in the Court’s
August 25 order, as well as extend the duration of such a restriction by an additional year. Such a

result is untenable.

? Notably, Google provides no exception to its ban on “maintenance of patent claims” if Google is
the entity potentially infringing upon a signatory’s patent rights, thus providing itself free access to
signatories’ patents.

14
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Moreover, in an unprecedented request,'® Plaintiffs are not spared under Google’s proposal.
The federal and state attorneys, economists, and paralegals who may access Google’s GHSI while
preparing recommendations pursuant to the Court’s Final Judgment would be restricted from
advising or counseling clients regarding any matter where a patent from a dozen broad categories is
involved. This is a significant restriction that would significantly limit these civil servants’
employment opportunities for a hypothetical risk where Google is already protected by this Court’s
order and existing law.

Second, and critically, the Final Judgment grants TC access to “Google’s source code and
algorithms, subject to a confidentiality agreement.” Final J. § VII.A.7.d. A. Even under the
broadest imagination, work on patent prosecutions simply has nothing to do with confidentiality.
As with other unrelated restrictions that Google seeks in this confidentiality agreement, Google had
multiple years to propose these restrictions in proposed final judgments, to object to Plaintiffs’
proposed final judgments for not including these restrictions, or even to note this issue when the
parties litigated the Final Judgment post-opinion. Google never did. Moreover, all TC members,
staff, and consultants already are required to attest under the penalty of perjury—and subject to the
jurisdiction of the U.S. District Court for the District of Columbia—that they will “not copy or use
[Protected Information] except for the purposes of this matter.” Ex. I, Exhibit 3 to the
Confidentiality Agreement. Protected Information encompasses all information covered by the
SCA, and thus Google already has the assurance it seeks. Ex. A, § 1 (Definition of “Google Highly

Sensitive Information”).

10 Plaintiffs found no example—for good reason—of a Court ordering a patent bar and other severe
restrictions on the civil servants enforcing the antitrust laws for accessing materials already
protected by a Protective Order.

15
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Third, these heavy restrictions are unnecessary as Google is already protected by federal!!
and state!? trade secrets laws and the patent process. Indeed, the patent process requires that an
applicant be the original inventor, and anyone misappropriating Google’s intellectual property
cannot claim to be an original inventor. Notably, Google’s own policies confirm these restrictions
are not necessary. Google will not require a patent prosecution bar of its own employees, its in-
house counsel, its outside counsel, or other external parties that view Google GHSI. Ex. J, Email
from K. Herrman to C. Yeager (Sept. 16, 2026). Despite repeated requests from Plaintiffs, Google
offers no explanation as to why Google believes Plaintiffs and the TC constitute a unique threat to
misappropriate Google’s intellectual property.

In sum, Google’s trade secrets are already well-protected, and Google’s restrictions on those
performing a public service by implementing the Final Judgment against a repeat monopolist must
be rejected.

4. Google’s Insistence That Plaintiffs Unnecessarily Sign The Source Code
Agreement Should Be Denied

Google demands that Plaintiffs be forced to sign a source code agreement in order to view
materials Google designates as GHSI, and Google further proposes that Plaintiffs’ access be limited
in its proposed revisions to Section 4. This is not acceptable or necessary for several reasons.

First, Google’s demand is entirely inconsistent with its position during the remedies phase.
Having previously opposed requiring a source code agreement at all, Google cannot now be heard

to complain that such an agreement will not be signed by Plaintiffs.

' For example, the U.S. Criminal Code prohibits the theft of trade secrets, see 18 U.S. Code

§ 1832.

12 See, e.g., Ariz. Rev. Stat. § 13-1820; Colo. Rev. Stat. § 18-4-408; 18 Pa. Cons. Stat. § 3930; Utah
Code § 76-6-401 et seq.

16
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Second, Google’s demand would insert into the Final Judgment a new substantive
requirement that Google never once previously raised. As noted in Part Il supra, it was Plaintiffs
that proposed the Final Judgment provision requiring a source code agreement for the TC, and
Plaintiffs purposefully only included TC members and staff so that Plaintiffs’ ability to enforce the
Final Judgment and abide by their ethical obligations were not impacted in any way. At no point
did Google assert that if such an agreement were to be required, then Plaintiffs must also sign it.
The Final Judgment reflects Plaintiffs’ approach, requiring only that the SCA be “agreed to by the
TC members . . . and by any staff or consultants who may have access to the source code and
algorithms.” Final J. § VIL.A.7.d.

Third, the parties already negotiated and resolved whether Plaintiffs may view source code
and other sensitive materials in the Protective Order. ECF No. 84, § 1(h). Section 11(b) of the
Protective Order authorizes Plaintiffs to access “Highly Confidential Information” which
specifically includes “trade secrets, including algorithms and source code; . . . [and] sensitive
personally identifiable information.” Id., § 11(b). Under the Protective Order, Plaintiffs have been
entrusted with such sensitive materials for over six years in this case—see, e.g., UPXD104 at 44,3
depicting productions of 7 days of query data by Google and Microsoft—and there is no basis for
Google to now demand that Plaintiffs be subject to new and additional restrictions.

C. Google’s Delays Threaten The Timely Enforcement Of The Final Judgment

In addition to the above disputes, Plaintiffs must specifically address Google’s argument

that more time is necessary to resolve lingering disputes with respect to Section 3. The Court

13 Prof. Michael Whinston Presentation: Monopoly Maintenance & Competitive Harm (Oct. 16-17,
2023), redacted version available at https://www.justice.gov/atr/us-and-plaintiff-states-v-google-llc-
2020-trial-exhibits.
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should disregard that assertion, as any more time provided to Google will come at the cost of
further delaying the TC’s work on the Final Judgment.

Google has taken the position since at least as early as July 27 that it will not provide to the
TC certain information that will be subject to an SCA until that SCA is resolved. See, e.g., Ex. K,
Email from K. Herrmann to C. Yeager (July 28, 2026); Ex. L, Ltr. from C. Connor to the TC
(Aug. 14, 2026) (explaining that Google will not produce a requested protocol buffer schema
“which describes the data used for Glue, among other uses”). Yet, Google has unnecessarily
delayed the negotiation of the SCA, and in particular Section 3.

As discussed in greater detail supra Part I1.B.1-2, Section 3 of the SCA is the most
important section of the agreement, describing the Inspection Environment and the timing for
provision of data and tools.'* On June 30, merely two weeks after onboarding the final two TC
members (who have been serving as the lead technical liaisons with respect to the TC), Plaintiffs
sent a proposed Section 3 to Google. Despite Plaintiffs’ repeated requests, however, Google did not
provide a written response to that Section until August 28, i.e., two months after receiving
Plaintiffs’ proposal.

Plaintiffs will not rehash the entire, extensive negotiation history for the Court, although the
timeline set forth in Part I (Joint Status Update) above reflects Google’s lethargic approach to
resolving the SCA. Those delays directly impact the work of the TC, because the TC needs
information that Google withholds to perform its role under the Final Judgment. Google’s pattern

of delay and impact on the TC weigh heavily in considering how Google may use any additional

14 Here again, Google seeks to inject process delays, rejecting Plaintiffs’ proposed language that
Google have 10 business days to supply the Inspection Environment with datasets and tools
specifically requested by the TC. Google instead proposes no deadline for it to ever provide
materials it is under Court order to produce, only that it must notify Plaintiffs if it will take longer
than ten business days. Ex. B, § 3.1. This, too, should be rejected.
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time provided by the Court. Plaintiffs therefore respectfully request that the Court reject any effort
by Google to delay the finalization of the SCA by seeking additional time to negotiate.

III.  Google’s Position Statement

Google remains committed to working constructively with the Technical Committee to
provide robust, secure, reasonable, and flexible remote access to Google’s source code, algorithms,
and relevant datasets as required under the Final Judgment. To that end, Google is building a
custom Chromebook-based Inspection Environment capable of executing analytical workflows,
running data queries, and scaling compute resources to support the Technical Committee’s
oversight functions. Plaintiffs’ demand, however, for unqualified access to Google’s internal data,
code, and systems is technically impracticable, incompatible with Google’s infrastructure and
policies, and unsupported by the Final Judgment. Google respectfully requests that the Court adopt
its proposed request-based access framework and additional protective provisions, which meet the
requirements of reasonable access in the Final Judgment and balance the Technical Committee’s
oversight needs with security and operational realities.

The Parties’ Dispute Regarding Access. The parties’ Source Code Agreement negotiations
have concerned the technical capabilities of the “Inspection Environment,” through which Google
will provide the Technical Committee with “reasonable” remote access to Google source code,
algorithms, and user data as required to “monitor Google’s implementation of and compliance with
its obligations under the Final Judgment.” ECF No. 1462 § VII.A.7.a, d. Google has worked to
accommodate the Technical Committee’s requests, including developing a first-of-its-kind and
flexible solution designed to meet the Technical Committee’s stated needs for a remote

environment and the Final Judgment’s directive that the Technical Committee “may study,
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interrogate, and interact with [Google’s] source code and algorithms in order to perform its
functions and duties[.]” ECF No. 1462 § VIL.A.7.d.

The dispute with Plaintiffs primarily involves their request that Google provide the
Technical Committee unqualified access to unspecified “pipelines, and test and simulation
frameworks that Google personnel use to access, query, analyze, execute, test, and simulate the
relevant systems and datasets” and “the ability to . . . conduct simulations . . . and build, train, and
run models within the environment.” Ex. A § 3.3. Plaintiffs appear to be demanding unfettered
access to run unspecified tests and models over unspecified Google data within unspecified Google
systems, with language that is not qualified by any standard of “reasonableness,” any nexus to the
Technical Committee’s functions under the Final Judgment, or any opportunity for Google to
object to access requests.

Google cannot accommodate these capabilities because its systems are designed to prohibit
such undefined access; Google’s own engineers and executives lack the necessary permissions to
do what the Plaintiffs have posed. See Ex. M (Declaration of Heather Adkins, Google’s Vice
President of Security Engineering) 99 89, 20-26; Ex. N (Declaration of Isabelle Stanton, a Senior
Director of Engineering at Google) 9 8-21. For Google’s security and infrastructure teams to
design the “how” of access, Google needs a clearer understanding of the “what.” Ex. M 9 23. The
Technical Committee would need to specify (for example) the test they seek to conduct. Google’s
objection is thus not a function of Google seeking to delay, deny, or unreasonably limit the
Technical Committee’s access to data and systems that are available in the ordinary course of
business to Google employees, but rather reflects the reality of how Google’s systems are designed.

The impracticality of Plaintiffs’ proposal is aggravated by a requirement that would obligate
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Google to make any requested functionality available within two business days, an impossible
timetable given the complexities of the systems and data at issue.

In addition to being impracticable, Plaintiffs’ request finds no support in the Final
Judgment. The Final Judgment provides that the Technical Committee may “monitor Google’s
implementation of and compliance with its obligations under this Final Judgment” and that one of
the means by which the Technical Committee may do so is through “obtain[ing] reasonable access

99 ¢e

to any system or equipment to which Google personnel have access” “on reasonable notice to
Google.” ECF No. 1462 § VII.A.7 (emphasis added). The Inspection Environment capabilities to
which Google has committed lay the foundation by which Google will provide this access, and
Google will field the Technical Committee’s particularized requests for access to specified systems
and equipment as they are posed. For example, Google understands from the Technical Committee
that they will need access to perform privacy “red teaming” (an exercise designed to test the
adequacy of contemplated privacy-enhancing techniques), and Google is preparing those
capabilities. But requiring Google to provide the unbounded access contemplated by Plaintiffs’
language would not only exceed the scope of the Final Judgment, but would also run afoul of the
Fourth Amendment’s prohibition on unreasonable searches and seizures.

The Parties’ Disputes Regarding the Removal and Use of Material from the Inspection
Environment. In addition to the dispute over the scope and capabilities of the Inspection
Environment, the parties have several additional disputes regarding provisions of the Source Code
Agreement that Google considers critical to protect its intellectual property and user data from
unauthorized use and disclosure. In particular, Google proposes: (1) a process by which the

Technical Committee seeks Google’s consent before removing material, including highly sensitive

intellectual property, from the Inspection Environment; (2) that Plaintiffs’ representatives who seek
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access to Google’s source code and user data agree to the protections afforded by the Source Code
Agreement; and (3) that individuals who obtain access to Google’s data agree not to file for a
patent in related fields during the course of their work and for two years thereafter.

I. Factual and Procedural Background

A. Google Is Building a Remote Environment By Which the Technical Committee
Can Access Google’s Source Code, Algorithms, User Data, and other Highly
Sensitive Data.

Section 7 of the Final Judgment instructs that the “[t]he TC shall have the power and
authority to monitor Google’s implementation of and compliance with its obligations under this
Final Judgment,” and further provides:

c. The TC may, on reasonable notice to Google:
1. interview, either informally or on the record, any Google personnel . . .;
ii. inspect and copy any document in the possession, custody, or control of Google
personnel;
iii. obtain reasonable access to any system or equipment to which Google personnel
have access;
iv. obtain reasonable access to, and inspect, any physical facility, building, or other
premises to which Google personnel have access; and
v. require Google personnel to provide documents, data, and other information, and
to submit reports to the TC containing such material, in such form as the TC may
reasonably direct.

d. The TC shall have access to Google’s source code and algorithms, subject to a
confidentiality agreement, as approved by the Plaintiffs and to be agreed to by the TC
members pursuant to Section VII.A.8 below, and by any staff or consultants who may have
access to the source code and algorithms. The TC may study, interrogate, and interact with
the source code and algorithms in order to perform its functions and duties, including the
handling of complaints and other inquiries from third parties.

ECF No. 1462 § VILA.7.
All parties recognize that access to Google Highly Sensitive Information (HSI) requires

special safeguards, which the Source Code Agreement serves to provide. The parties also agree

that the following types of material may be appropriately designated as Google HSI:
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(a) source code and Algorithms relating to any product, system, or conduct covered by the
Final Judgment;

(b) advertising auction data, including Search Text Ad (as defined in the Final Judgment)
auction mechanics and design documentation, bidding, pricing, and reserve data, auction

logs, and related configuration and experiment data;

(c) user data, including User-side Data (as defined in the Final Judgment) and the data
used to build, train, or operate the GLUE and RankEmbed model(s);

(d) associated documentation, configuration files, build and test environments, and internal
analyses.

Ex. A§3.1; Ex. B§ 3.1.

All parties further recognize that Google HSI will be accessed through a remote “Inspection
Environment,” rather than through transmission of documents and data to the Technical Committee
via file share for uploading directly to their systems. Hosting the data in a secure Inspection
Environment provides an additional layer of security that is not possible where data is removed or
“exfiltrated” from a Google-hosted environment into another environment. Ex. M q 7.

At the Technical Committee’s request, Google is building this remote Inspection
Environment for the Technical Committee and its staff on Google-managed Chromebooks. Ex. M
4 11-19. The Chromebooks will provide the Technical Committee and staff with their own
enterprise workspace (a collection of Google cloud-based productivity, communication,
collaboration, and storage tools) and an isolated development and testing environment (the Google
Cloud Instance). Id. 4 15. Google will make requested source code, algorithms, and User-side
Data available in the Google Cloud Instance, where the Technical Committee and its staff can
“study, interrogate, and interact with the Google source code,” data, and algorithms without
impacting other Google systems or code. ECF No. 1462 § VII.A.7.d; see Ex. M q 16; Ex. N § 7.

Google is also configuring the Chromebooks with the capability for the Technical Committee

to potentially obtain appropriate limited access to systems on Google’s intranet (i.e., the virtual
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environment in which Google employees actually interact with data and code on a day-to-day basis).
Ex. M q 18. Google stands ready to grant this limited access to the Technical Committee in response
to specific reasonable requests if the access or capabilities sought by the Technical Committee exceed
what the Google Cloud Instance can accommodate. Id. (To date, the Technical Committee’s requests
have not required this access; the information requested can readily be provided through the Google
Cloud Instance.) To ensure that the Technical Committee and its staff receive dedicated support,
Google has designated personnel responsible for coordinating and facilitating the access necessary
for the Technical Committee to fulfill its responsibilities under the Final Judgment. Ex. M q 19.

A significantly more complicated aspect of the Plaintiffs’ request is that the Chromebooks
provide capabilities by which the Technical Committee can “build, execute, and test the relevant
systems in a non-production setting” and “access [] the internal simulation and evaluation
frameworks (including for ad-auction, ranking, and retrieval experiments) that Google uses
internally.” Ltr. from K. Herrmann to C. Yeager at 2 (Aug. 7, 2026). Plaintiffs have described this
as a request for an “environment that reflects the working environment of a senior Google engineer,
appropriately scoped and instrumented for oversight.” Id. Google has been working diligently to
understand and operationalize this request, including by standing up an internal working group to
design and implement the system. Dozens of Google personnel have contributed to the
undertaking, including: Cloud Security, Access Security, Enterprise Security Operations, Endpoint
Security, and Detection and Response employees from Google’s Security Engineering teams;
employees from Google’s Technical Risk Management and Corporate Engineering teams;
Extended Workforce Solutions employees from Google’s Global Business Organization; Vendor
Management Operations employees from Google’s Global Affairs department; and product

managers, engineers, and executives from Google’s Search and Ads teams. Ex. M 99 13-14.
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A threshold practical challenge of the Technical Committee’s request is that whereas
Google employee access to systems is scoped to the employee’s specific role and responsibilities
(i.e., the tasks they need to perform to do their job), the Technical Committee’s request is not
tethered either to specific systems or to specific engineering tasks. See Ex. M 99 7-9, 22-23, 25—
26; Ex. N 99 10-19. An additional practical challenge is that Google’s systems are bespoke, and
knowledge of and the ability to work with any particular system is highly decentralized across
infrastructure and human resources. Ex. M 9 24; Ex. N 44 20-21. In the Technical Committee’s
interview with Google VP Liz Borowsky, the Technical Committee explained that a driving reason
for their broad framing is that they do not yet know precisely which systems and capabilities they
need. Google appreciates and understands that the Technical Committee is not in the position
today to provide those specifics, as they are still in the process of orienting to Google’s systems and
working through the information Google has provided in its responses to the Technical
Committee’s initial round of information requests. As the Technical Committee provides
additional specifics regarding what tasks they seek to perform (e.g., what observations or analyses
they want to conduct) and which members and staff require the access, Google can scope and
provision the access accordingly.

With this background in mind, Google has committed (in its proposed Section 3.3) to make
available via the Inspection Environment:

(a) standard analytical software, including Python and R, with commonly used statistical and
machine-learning packages, SQL query tools, and code search and navigation tools;

(b) the ability to execute code and run queries against relevant datasets;

(c) computing and storage resources scaled to the analytical task and necessary to discharge
all applicable responsibilities under the Final Judgment; and

(d) other Google-provided tools, software, ancillary data, and computational resources as are
reasonably necessary to support the analytic work of the TC.
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Ex. B § 3.3. What Google has been unable to operationalize is the Plaintiffs’ request that the
Inspection Environment additionally provide “full access to the software, tools, and computing
resources necessary to run data analytics and simulations,” including specifically:

“the internal tools, query engines, notebooks, pipelines, and test and simulation frameworks

that Google personnel use to access, query, analyze, execute, test, and simulate the relevant

systems and datasets” and

“the ability to . . . conduct simulations (including ad-auction simulations and ranking and

retrieval experiments), analyze using Al tools such as Gemini Al, Claude Code, etc. as

provided to senior Google engineers, and build, train, and run models within the

environment.”
Ex. A § 3.3. The capabilities Plaintiffs request—for example, pipeline access; test and simulation
frameworks; and the ability to build, train, and run models—are highly dependent on the particular
system and task. Ex. M 9 23. While Google can commit to provide the tools, software, data, and
computational resources that the Technical Committee reasonably requires, Google cannot commit
to the request as written abstracted from specifics. Enabling the necessary access, permissions, and
compute power requires identification of the relevant systems and data. Ex. M 9 23; Ex. N 9 10,
18-19. And Google likewise cannot responsibly commit to providing access within two business
days of a request, regardless of the nature of the request and without exception.

B. Google’s Proposal Includes Additional Protections Governing the Removal and
Use of Its Source Code, Algorithms, User Data, and other Highly Sensitive
Data.

In the course of the negotiation over the Source Code Agreement, Google and Plaintiffs

discussed a range of issues beyond the specifics of the Inspection Environment. Although Google

and the Plaintiffs successfully reached resolution on most provisions, three additional points of

impasse remain.
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First, Google proposes certain protections relating to requests from the Technical
Committee or its staff to remove Google HSI from the protected Inspection Environment. Google
appreciates that the Technical Committee may need to remove certain Google HSI from the
Inspection Environment, for instance, to facilitate submissions to the Court. At the same time,
permitting the unfettered removal of Google’s user data and source code presents clear risks to
users’ privacy, system security, and Google’s intellectual property rights. Ex. M 9 7, 27-29. To
balance those competing considerations, Google proposed that removal requests would be reviewed
by a “clean team” of personnel at Google who are not involved in the underlying litigation, and
who can ensure that the removal does not pose an unacceptable privacy, security, or intellectual
property risk. Ex. B §§ 3.5.2,3.5.3,3.5.4,3.5.5.

Second, Google seeks to extend the protections afforded by the Source Code Agreement to
that Google HSI provided by the Technical Committee to Plaintiffs. See, e.g., Ex. B § 4.5; see also
id. (preamble & signature block). Google asked Plaintiffs to designate the personnel who would
receive access to Google HSI and to have them execute a copy of the agreement. Plaintiffs refused,
taking the position that anyone affiliated with the Plaintiffs may receive access to Google HSI that
the Technical Committee removes from the Inspection Environment without any protections
beyond what is in the operative Protective Order. While Plaintiffs indicated that they are ethically
or legally prohibited from signing onto the Source Code Agreement, they have refused to identify
which provisions are problematic or what the specific concern is so that Google can attempt to
resolve the concern (whether by exempting them from the offending provisions or entering a
supplemental protective order in lieu of their signing the Source Code Agreement).

Third, Google proposes to incorporate a patent-prosecution bar into the agreement. Ex. B §

9. A patent-prosecution bar is a routine feature of protective orders in litigation involving source
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code and other intellectual property. It prohibits a person who sees highly sensitive information
(like source code) from applying for a patent in the same space as the confidential material they
saw. In that respect, it ensures that a party exposed to confidential technical material in litigation
cannot use that technical information (even subconsciously) to craft an application for a patent.
C. Procedural Status of the Source Code Negotiations

Google provided an initial draft of the Source Code Agreement on April 14, 2026,
containing comprehensive access provisions in Section 3. Following the onboarding of the fifth
and final Technical Committee member, Plaintiffs responded with their counterproposal to Section
3 on June 30. To attempt to resolve operational concerns raised by Plaintiffs’ sweeping access
proposal, Google consulted technical leads familiar with the Researcher Integrated Data
Groundwork Environment (RIDGE)—a virtual machine model that Google has used for similar
circumstances, including for providing access to outside experts and regulators under Article 6(11)
of the EU Digital Markets Act. After consulting with Google Technical Program Manager Yi Liao
on August 6, however, the Technical Committee indicated that RIDGE would not suit its needs.
Beginning in a subsequent technical discussion on August 13, Technical Committee members
suggested adapting Google’s standard vendor-onboarding workflow using provisioned
Chromebooks. Google evaluated this approach and confirmed that while Chromebook-based
access is feasible for certain tasks, the request for unqualified access and capabilities equivalent to
that of a senior Google engineer presents a number of complex challenges. To bridge these
differences, Google revised Section 3 to incorporate the Technical Committee’s feedback, establish
a request-based access model, and remove commitments that Google has concluded are infeasible
or impossible (or otherwise incompatible with Google’s systems) as posed. In response, Plaintiffs

largely maintained their original language. Google has posed a number of technical questions—
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designed to try to understand the specific capabilities that the Technical Committee seeks so that
Google may design a solution—but Plaintiffs have declined further conferrals. See, e.g., Ex. O.
II. Argument

A. The Technical Committee Should Make Particularized, Rolling Requests for
Information and Access.

With respect to the access provisions of the Source Code Agreement, Google respectfully
requests that the Court direct the parties to enter into an agreement that contains the following basic
features. First, the Technical Committee should not be afforded carte blanche access to Google’s
systems; rather, the Technical Committee should make requests for the information and access
necessary to discharge its responsibilities under the Final Judgment. And second, Google should be
presumptively afforded ten business days to field requests, subject to the Technical Committee’s
ability to ask for an expedited response and Google’s ability to request additional time for
particularly complex requests.

1. Scope of Access

To begin, the best way to ensure that the Technical Committee has the information that it
needs is for it to issue particularized requests to Google for access and information necessary to
discharge its responsibilities under the Final Judgment. Although Plaintiffs’ latest version of the
Source Code Agreement contemplates that the Technical Committee will make rolling requests, see
Ex. A § 3.1, other language in the agreement presupposes that the Technical Committee will have
broad access to Google’s network “in the same manner as provided to Google employees,” see id. §
3.2, provisioned with analytical capabilities that are impracticable if not impossible to
accommodate. The language implicated in this dispute is as follows: plain black text shows the
agreed language; strike-throughs show the language that Google has requested to remove; and red

text reflects Google’s proposed additions:
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3.1 Covered Material; Prompt Availability. GHSI includes: (a) source code and Algorithms
relating to any product, system, or conduct covered by the Final Judgment; (b) advertising
auction data, including Search Text Ad (as defined in the Final Judgment) auction mechanics
and design documentation, bidding, pricing, and reserve data, auction logs, and related
configuration and experiment data; (c) user data, including User-side Data (as defined in the
Final Judgment) and the data used to build, train, or operate the GLUE and RankEmbed
model(s); (d) associated documentation, configuration files, build and test environments, and
internal analyses. Google shall make reasonable best efforts to accommodate requests for
material necessary to discharge Signatory’s responsibilities under the Final Judgment.
Material in categories (a)—(d) requested prior to the Effective Date shall be available to
Authorized Persons under this Agreement within ten (10) business days of the Effective Date.
Access to material in categories (a)—(d) requested more than ten (10) business days after the
Effective Date shall presumptively be available to Authorized Persons under this Agreement
within twe ten (2 10) business days from the date of the request, or such shorter period as the
TC reasonably directs where its duties so require. Where Google believes it will take longer
than these timelines, Google will provide notice within five (5) business days.

3.2 Primary Form of Access: Google Corporate Engineering Environment. Google shall
make GHSI available through Google managed Chromebook computers that are 1ssued to
Authorized Persons;-en poTate ¢ C

l—mr—ted—aeeess—to—é‘remgl%eﬁaeﬁat%netwerk in the manner necessary to perrnrt Slgnatory to
discharge his or her responsibilities under the Final Judgment the-same-manner-as-provided
to—Google—employees—and—eontractors (the “Inspection Environment”). The Inspection

Environment shall be accessible to Authorized Persons on a continuous basis (24 hours per
day, 7 days per week, subject to reasonable scheduled maintenance).

3.3 Analytical Capability. Subject to the provisions of Section 3.7, the Inspection
Environment shall provide Authorized Persons with full access to the software, tools, and
computing resources necessary to discharge such Authorized Person’s responsibilities under

the Final Judgment Fun—data—anabkttes—and—smul-&trens 1nclud1ng at a minimum: éaa—the

siyhstems—aﬂd—datasets—; (ba) standard analytical software, including Python and R, with
commonly used statistical and machine-learning packages, SQL query tools, and code search
and navigation tools; (eb) the ab111ty to execute code; and run querles agalnst relevant the
ee:vered datasets ; ¥ e ke —an

(dc) computing and storage resources scaled to the analytlcal task and necessary to drscharge

all applicable responsibilities under the Final Judgment;-re-less-eapable-than-these-generally
available-to-similarlysituated-Google-engineeringteams; and (ed) other Google-provided

tools, software, ancillary data, and computational resources as are reasonably reguired

necessary to support the analytlc work of the TC Genﬁ-gu—rat}ens—that—render—th%elwe&ment
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Plaintiffs’ proposal is both impracticable and unlawful. To be sure, Google understands
why broad access to Google’s systems and datasets may look superficially appealing: The
Technical Committee cannot foresee all the requests it may issue over the next half-decade. While
it is understandable that the Technical Committee might therefore wish to request broad access and
sort out the details later, that is, in practice, no solution.

As described in the Declarations of Heather Adkins and Isabelle Stanton, no single Google
employee is likely to have access to the tools, systems, and knowledge necessary (for instance) to
“build, train, and run” ranking models. See Ex. M qq 8, 22-23; Ex. N 49 11-16, 19. Except for
emergency recovery procedures, no one at Google has access to the totality of the data and code
stored in Google’s databases,'® and the systems used to interact with them. Ex. M § 8; Ex. N § 12.
Even if Google could make all of those tools and systems available, Google cannot say with any
degree of confidence that they can be configured (much less safely configured) with the particular
analytical capabilities that Plaintiffs request.

To begin with, working with a particular system within Google’s Search, Ads, or Index
infrastructure typically requires the direct involvement of the engineers who specialize in that
system. Ex. M 9 24; Ex. N 99 20-21. To take RankEmbed as an example, no one at Google
outside the handful of dedicated, experienced RankEmbed engineers has the knowledge and
expertise to effectively experiment with and manipulate the RankEmbed model. Ex. N 4 21. As
explained by a Senior Director of Engineering who is responsible for the quality of web results in
Google Search and who has been working on the Google search ranking team for 13 years, if she

wanted to conduct an experiment with respect to RankEmbed, she would need to consult with the

15 Google no longer maintains a single repository of all of its code, and has enacted additional
security settings and fragmentation of its code into different repositories. Ex. M 9§ 25; Ex. N 4 12.
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RankEmbed experts on her team who have a deeper understanding of the bespoke systems. Id. 9
20-21. And performing the engineering work to modify the code for such an experiment is only
the first step. /d. 9 19. Access to the RankEmbed model code does not guarantee access to the
necessary data to train the model, so additional access may need to be provisioned. /d. 9 12—-14.
Running the experiment would additionally require access to the compute resources needed to train
the model and to run the experiment itself—resources that would exceed the compute quota of any
one Google engineer. See id. Y 15-16. Finally, the new model would need to be served in
production, which requires specific system access. See Ex. N 9 17-19. Even with access akin to
what is provided to a senior Google engineer, it simply would not be possible to run a RankEmbed
experiment without additional access requests and support from various Google engineers tailored
to the specific project. For these reasons, Google cannot simply provide the Technical Committee
with generalized access to run experiments or to build and train models. See id. q 19.

Simply put, Google’s systems are not designed to provide access in the manner Plaintiffs
have requested. Ex. M 9/ 22-23; Ex. N 4 10. Without specifying at the outset the scope and intent
of the work the Technical Committee intends to perform, a generalized access plan may still result
in Technical Committee Members and staff encountering difficulties accessing code, signals, logs,
models, or compute resources implicated in the experiment or investigation they are trying to
perform. Ex. N 99 11-19.

The final sentence of Plaintiffs’ proposal for Section 3.3 raises additional difficulties: It
recites that “[c]onfigurations that render the environment review-only, or that prevent execution,
querying, or simulation, are inconsistent with Section VII.A.7.d of the Final Judgment and shall not
be imposed.” Ex. A § 3.3. While Google is committed to ensuring that the Technical Committee

has the broad access afforded by the Final Judgment, this language introduces problematic
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ambiguities. Google understands from its discussions with the Technical Committee (and as
memorialized in correspondence from the Department of Justice), that the Technical Committee
seeks read- and audit-oriented capabilities, not the ability to write changes to Google’s code or alter
Google’s production stack. This sentence, however, appears to prohibit Google from making the
data available outside a live environment. And taken literally, this sentence could allow the
Technical Committee to access and modify code powering consumer-facing products. Google sees
no reason why the Technical Committee would want (much less need) the ability to implement
changes to consumer-facing products, and any request along those lines would raise a host of
problems. Google accordingly sought clarification from Plaintiffs, but Plaintiffs refused to answer.
Because the sentence is unworkable, overbroad, and seemingly inconsistent with the Technical
Committee’s intent, Google respectfully submits that it should be struck. The language to which
Google has agreed confirms that Google will ensure the Technical Committee has the ability to
execute queries against relevant datasets and that Google will make available “other Google-
provided tools, software, ancillary data, and computational resources as are reasonably necessary to
support the analytic work of the TC.” Ex. B § 3.3.

Implementation difficulties aside, there are significant additional practical reasons why
Google cannot make such broad access available. To begin with, the Court has concluded that the
Technical Committee is an “enforcement arm of the government.” United States v. Google LLC,
2025 WL 3496448, at *24 (D.D.C. Dec. 5, 2025). Opening up access without limitation would
expose the Technical Committee members and staff to Google information consisting of
intellectual property, including trade secrets; material protected by attorney-client privilege;
information shared by third parties to which Google has promised confidentiality; and information

about Google’s numerous products and businesses that have nothing to do with Search, Search Text
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Ads, or any other aspect of the Final Judgment. Merely granting signatories “access to Google[’s]
corporate network” would gratuitously expose a considerable volume of information and systems.
Ex. A § 3.2. There is no basis in the Final Judgment to compel such breathtakingly sweeping
access at the outset: rather, the Final Judgment contemplates requests for “reasonable access.” ECF
No. 1462 § VII.A.7.c.

Plaintiffs’ request for such sweeping access contravenes both Rule 65(d)’s specificity
requirement, see Schmidt v. Lessard, 414 U.S. 473, 47677 (1974), and the Fourth Amendment’s
prohibition on unreasonable searches and seizures. Over a century’s worth of case law teaches that
a federal enforcer cannot lawfully demand virtually unfettered access to a company’s records, even
to investigate a violation of the law. “It is contrary to the first principles of justice to allow a search
through all the respondents’ records, relevant or irrelevant, in the hope that something will turn up.”
Fed. Trade Comm’n v. Am. Tobacco Co., 264 U.S. 298, 306 (1924); see also, e.g., In re Grand Jury
Subpoena, 828 F.3d 1083, 1088 (9th Cir. 2016). For that reason, an agency cannot issue a
document subpoena or a civil investigative demand unless “(1) the inquiry is within the authority of
the agency, (2) the demand is not too indefinite and (3) the information sought is reasonably
relevant.” Consumer Fin. Prot. Bureau v. Accrediting Council for Indep. Colleges & Schs., 854
F.3d 683, 688 (D.C. Cir. 2017) (cleaned up).

Antitrust remedial decrees are no exception. The Fourth Amendment requires a showing of
relevance before granting federal enforcers access to a particular class of corporate records. See,
e.g., United States v. Morton Salt Co., 338 U.S. 632, 652 (1950) (noting that “a governmental
investigation into corporate matters may be of such a sweeping nature and so unrelated to the
matter properly under inquiry as to exceed the investigatory power” and that “the inquiry [must be]

within the authority of the agency, the demand [must] not [be] too indefinite and the information
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sought [must be] reasonably relevant.”); United States v. Bausch & Lomb Optical Co., 321 U.S.
707, 725-26 (1944) (holding that the Fourth Amendment permits “visitatorial powers” as part of an
antitrust decree where reasonably necessary to effectuate the remedy). United States v. Int’l Nickel
Co. of Canada, 203 F. Supp. 739 (S.D.N.Y. 1962), is instructive. There, the U.S. Department of
Justice entered into a consent decree with the defendants to resolve Sherman Act claims. /d. at 740.
The consent decree gave the government the right to inspect “records and documents” relating to
any matters contained in the judgment. /d. A dispute soon arose over the implementation of that
remedy—specifically, whether the government could be present during the selection of relevant
records and documents for its review. The government argued that it “d[id] not want to see, inspect
or copy all documents of the defendants,” but it did “want access to all such documents and files as
are necessary to insure that all relevant documents have been produced.” Id. at 741. The Court
rejected the government’s request. Noting the constitutional concerns and surveying case law from
the Supreme Court and the D.C. Circuit, the district court explained that “[a]ll the cases emphasize
that only production of documents relevant to the inquiry may be compelled,” and concluded that it
was “[o]bvious[]” that “irrelevant documents may not be required to enable the demanding agency
to determine what is relevant.” Id. at 743 (cleaned up). The same is true here: Plaintiffs and the
Technical Committee might want broad access, but that puts the remedial cart before the
constitutional horse.'® See Am. Tobacco, 264 U.S. at 305-06 (rejecting the FTC’s claim that the

FTC Act gives it an “unlimited right of access to the respondents’ papers” to investigate violations

16 The fact that the Technical Committee members and their staff may not be traditional
government employees changes nothing. The Court has described the Technical Committee as “the
enforcement arm of the government,” United States v. Google LLC, 2025 WL 3496448, at *24
(D.D.C. Dec. 5, 2025) (cleaned up), and it is black-letter law that conduct by the “instrument” or
the “agent” of the state implicates the Fourth Amendment, see, e.g., Coolidge v. New Hampshire,
403 U.S. 443,487 (1971).
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of the Act, reasoning that “[a]nyone who respects the spirit as well as the letter of the Fourth
Amendment would be loath to believe that Congress intended to authorize one of its subordinate
agencies to sweep all our traditions into the fire”).

In short, the broad scope of access that Plaintiffs propose opens up a thicket of logistical,
constitutional, and information-security complexities. None of this is necessary. Google
respectfully requests the Court enter Google’s proposed access provisions.

2. Pace of Fulfillment

Google also requests that the Court adopt Google’s language in Section 3.1, which provides
that Google shall make requested material available within ten business days, and, if Google needs
additional time, it shall so advise the Technical Committee within five business days of the request.
Under Plaintiffs’ proposal, future requests for material would be required to be fulfilled in two
business days. Again, Google understands the Technical Committee’s need for prompt access, but
Google cannot commit in the abstract that it will be able to make any requested data or system
available within two business days. As described in Heather Adkins’ Declaration, the time it takes
to provision access to a given dataset or system depends on a number of factors, including the
complexity of the request and the time necessary to understand the intent and desired outcome for
the request, the amount of investigation necessary to understand the datasets and Google systems
that are relevant to the request, the amount of correspondence necessary to determine who manages
access to those datasets and systems, and the security controls, approvals, and access requirements
associated with them. Ex. M 9 31-32; see also Ex. N 99 10-19, 22. In practical terms, that means
Google may need to undertake substantial work upon receipt of a request. For example, a request
for a particular class of data will require Google to ascertain which engineers work with that data

set, to discuss with those engineers how the data can be collected, and to resolve any roadblocks
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that may arise. Once that process concludes, even simple permission requests can take 24 hours (or
more) to propagate to the system. While Google intends to provision the Technical Committee
with access as expeditiously as it can, Google cannot promise that it can always occur within two
business days.

B. Google Should Be Permitted to Approve the Removal of its Information from
the Inspection Environment.

Google also respectfully requests that the Court permit a procedure through which a Google
“clean team” may assess and sign off on requests to remove Google’s HSI and any derivative work
product from the Inspection Environment.

One of the most significant concerns when designing an information-security framework is
the potential for data removal. Ex. M 99 27-29. Once data is removed from its environment, the
environment can no longer protect it. /d. § 28. Information security specialists thus pay special
attention to when and how data can flow out of the system to some other source. /d. In the modern
agentic Al era, security vulnerabilities can be exploited at machine speed and autonomous Al
agents can aggregate and stage sensitive data and intellectual property, making data loss prevention
and pre-removal review procedures an increasingly important safeguard. Id. 9 30.

Google’s proposed framework accommodates the Technical Committee’s requirements
while ensuring there are checks on the removal of Google’s sensitive information. Under Google’s
proposal (Ex. B § 3.5), Google enables the removal of necessary materials from the Chromebook
environment subject to review by an independent “Clean Team.” Composed of Google employees
with no involvement in the remedies or the underlying litigation, a Clean Team would ensure
oversight without exposing the Technical Committee’s work streams to litigation counsel and
witnesses. Google’s framework additionally invites the Technical Committee to propose

“additional qualifications or restrictions” for Clean Team members (Ex. B § 3.5.4). The Clean
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Team’s review is strictly bounded: Requests may be denied solely upon “a good-faith belief that
such request poses an unreasonable risk to the privacy of users, to Google’s security, or to Google’s
intellectual property rights” (Ex. B § 3.5.5). In addition, to support time-sensitive needs and Court
deadlines, the Clean Team is required to respond presumptively within five business days and to
use best efforts to provide expedited responses upon reasonable request (Ex. B § 3.5.5).

Plaintiffs’ proposal, by contrast, offers none of the balance built into Google’s: It would
give the Technical Committee, the Plaintiffs, and their staff an unqualified right to remove
Google’s user data, algorithms, and source code from the Inspection Environment and place it in
locations of their choosing. Such restrictionless exfiltration of Google data, algorithms, and source
code poses an extraordinary vulnerability that could be compromised not just by human threats but
also agentic Al threats, as illustrated by recent security incidents involving OpenAl and Hugging
Face. Ex. M 9 30. Plaintiffs’ proposed absence of limitations also finds no basis in precedent. To
the contrary, courts routinely issue protective orders sharply curtailing who may access source code
and how. For example, the Northern District of California’s Model Protective Order for Litigation
Involving Patents, Highly Sensitive Confidential Information and/or Trade Secrets requires that
“[t]he source code shall be made available for inspection on a secured computer in a secured room
without Internet access or network access to other computers”; prohibits the removal of source code
from the inspection environment; and authorizes monitoring “to ensure that there is no
unauthorized recording, copying, or transmission of the source code.” See § 9(c).!”

Google appreciates that the Technical Committee’s work is fundamentally different from a

standard litigation source code inspection. But the difference in posture does not mean a difference

17 The Northern District of California’s Model Protective Order is available at
https://cand.uscourts.gov/sites/default/files/documents/ND _Cal Patent Highly Sensitive Model P
rot Ord Revised.pdf.
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in risk, particularly in view of the broad access afforded to the Technical Committee. With that
broad access comes the responsibility to collaborate with Google to ensure that robust protections
are in place to minimize the risk of unintended harm to systems, user privacy, and intellectual
property. Google respectfully submits that its proposal balances those considerations appropriately,
and the Court should adopt it.

C. Plaintiffs’ Access to Google’s Highly Sensitive Information Should Be Subject
to an Agreement Beyond the Existing Protective Order.

Google also respectfully requests that the Court order that Plaintiffs’ counsel and
representatives who receive access to Google’s HSI be bound to the protections afforded by the
Source Code Agreement. While Google does not object to the Plaintiffs receiving access to Google
HSI, Google cannot agree to allow access in the absence of the same (or substantially similar)
procedural safeguards as those that the Technical Committee will be held to.

Plaintiffs’ proposal to review Google HSI without any separate agreement (or supplemental
protective order) presents unnecessary practical and legal risks. Source code is often described as a
company’s “crown jewels,” and Google source code is some of the most sensitive intellectual
property that exists at the company. “It is well recognized among lower courts that source code
requires additional protections to prevent improper disclosure because it is often a company’s most
sensitive and most valuable property.” Drone Techs., Inc. v. Parrot S.A., 838 F.3d 1283, 1300 n.13
(Fed. Cir. 2016). Accordingly, courts routinely order even “extreme measures . . . to protect the([]
confidentiality” of source code. Via Vadis Controlling GmbH v. Skype, Inc., 2013 WL 646236, at
*3 (D. Del. Feb. 21, 2013). And although this case is unique given its remedial posture, the
security concerns surrounding the Source Code Agreement are more significant—not less—

because it is not only Google’s source code at issue but also sensitive user data.
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Plaintiffs have stated they will treat the materials removed from the Inspection Environment
as Highly Confidential under the existing Protective Order. That Protective Order, however, is
inadequate because it was not designed to address the concerns inherent in the access the Technical
Committee will receive pursuant to the Source Code Agreement. The primary concern of the
existing Protective Order is what the parties and their agents may access and who may be included
in that process. See ECF No. 98. Although the Protective Order contains certain provisions
touching on how eligible persons may access covered information—providing, for instance, that an
in-house counsel’s document-review platform must be password protected—that was not the
primary focus. Here, all parties recognize the importance of answering the question of zow data is
accessed. In that respect, the Source Code Agreement offers additional protections absent from
even the higher tier of the Protective Order. For example, the Source Code Agreement limits
access to Google HSI on a person-by-person basis, limits removal of Google HSI from the
Inspection Environment, and (under Google’s proposal) includes a patent-prosecution bar. By
contrast, the Protective Order permits unlimited reproduction of Highly Confidential material and
broad dissemination among Plaintiffs’ attorneys, all without Google’s knowledge.

Given the highly sensitive character of Google HSI, the difference is of significant practical
consequence. Under Plaintiffs’ proposal, nothing would stop the Plaintiffs from directly copying
every line of Google’s source code made available to the Technical Committee and every byte of
Google user data in the Technical Committee’s possession to the local computing environments of
an unbounded number of employees of the fifty-three plaintiffs. Were one of those computing
environments to be breached, it would be important for Google to understand whether its users’
data or its code or algorithms were compromised. Under Google’s proposal, Google would know

who in each federal, state, municipal, or territorial attorney general office has received access.
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Under Plaintiffs’ proposal, Google (and potentially Plaintiffs) would be in the dark. Ex. M 99 7-8,
27-29.

To be sure, Google does not mean to impugn the Plaintiffs’ record-keeping or data-security
practices. But it is not enough to rely on individual employees’ desire to be good stewards of
Google’s code and Google’s users’ data. Just last month, the U.S. Department of Justice informed
the U.S. District Court for the District of New Jersey that DOJ attorneys had supplied Apple’s and
other third parties’ data to a vendor in a manner that contravened the Federal Information Security
Modernization Act. See United States v. Apple Inc., No. 24-cv-4055, ECF No. 500, at 1-2 (D.N.J.
Aug. 25, 2026).

When Google asked Plaintiffs why they were refusing to sign the Source Code Agreement,
Plaintiffs cited ethical or legal constraints but declined to identify specific offending provisions.
Google expects that there is a way to solve for their concerns. For instance, if Plaintiffs’ concern
arises from the fact that the Source Code Agreement is a private contract, that problem can be
solved by the Court entering a substantially similar protective order with Plaintiffs. On that score,
Google notes that the federal government has previously entered into stipulated protective orders
with special restrictions for source code. See, e.g., Giesecke & Devrient GMBH v. United States,
No. 17-cv-1812, Dkt. No. 244 (Fed. Cl. Nov. 19, 2021) (protective order with source code tier
applying to federal government); Science Applications Int’l Corp. v. United States, No. 17-cv-825,
Dkt. No. 34 (Fed. Cl. May 8, 2018) (same); Thales Visionix, Inc. v. United States, No. 14-cv-513,
Dkt. No. 79 (Fed. Cl. May 8, 2018) (same). Google is aware of no legal or ethical impediment that
would preclude that approach. And as discussed above, Plaintiffs’ proposed alternative—i.e.,
sweeping government access to Google’s systems over Google’s objections—raises intractable

legal concerns.
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D. The Court Should Impose a Patent-Prosecution Bar.

Google also respectfully asks that the Court order a standard patent-prosecution bar to
protect the trade-secret information the Technical Committee, its staff, and the Plaintiffs will access
under the Source Code Agreement. The provision is important to ensure that persons who receive
access to Google’s trade secrets will not use that knowledge when applying for a patent.

Patent-prosecution bars—routine features of protective orders in patent-infringement
litigation—prohibit the recipient of sensitive intellectual property from pursuing a patent in a
related field for a period of time.!® They operate as a prophylactic procedure designed to ensure
that trade secrets revealed during litigation are not used (even inadvertently) to apply for
intellectual property on behalf of another company or person. Courts order prosecution bars in a
range of contexts beyond patent litigation where the nature of the litigation warrants one. See, e.g.,
Biogen Inc. v. Neurimmune Holding AG, No. 25-cv-11347, Dkt. No. 80 (D. Mass. Apr. 24, 2026)
(breach of contract litigation); A4bbVie v. BeiGene Ltd., No. 24-cv-8167, Dkt. 50 (N.D. IlI. Feb. 12,
2025) (trade secret litigation); In re Social Media Adolescent Addiction/Personal Injury Prods.
Liab. Litig., 22-md-3047, Dkt. No. 1728 (N.D. Cal. Feb. 27, 2025) (personal injury litigation). As
the U.S. Department of Justice explained in one criminal case where it successfully sought the
imposition of a patent-prosecution bar, “patent prosecution bars are common in technology-related
litigation.” United States of America’s Status Report, United States v. Pani, No. 08-CR-40034,

Dkt. No. 70, at 3 (D. Mass. Mar. 1, 2010); see also United States v. Pani, 2010 WL 3928681, at *1

'8 The U.S. District Court for the Northern District of California, for example—a court that hears a
considerable number of software-related patent cases—includes an optional patent-prosecution bar
provision in its template Protective Order. See Model Stipulated Protective Order For Litigation
Involving Patents, Highly Sensitive Confidential Information And/Or Trade Secrets, § 8, available
at

https://cand.uscourts.gov/sites/default/files/documents/ND_Cal Patent Highly Sensitive Model P
rot Ord Revised.pdf.
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(D. Mass. Oct. 4, 2010) (“[T]he Court notes that patent bars are not uncommon in cases involving
valuable highly complex technical information.”).

Here, Google seeks a patent-prosecution bar prohibiting persons who receive access to
Google HSI under the Source Code Agreement from applying for a patent in certain fields relating
to the information they may receive. Ex. B § 9.!° The patent-prosecution bar would apply during
the time that the Source Code Agreement signatory works with the Technical Committee and for
two years afterwards.

To be clear, Google’s request for a patent-prosecution bar does not result from any distrust
of the Technical Committee or its staff. Rather, patent-prosecution bars are entered in recognition
of the fact that “it is very difficult for the human mind to compartmentalize and selectively suppress
information once learned, no matter how well-intentioned the effort may be to do so.” FTC v.
Exxon Corp., 636 F.2d 1336, 1350 (D.C. Cir. 1980); accord In re Deutsche Bank Tr. Co. Americas,
605 F.3d 1373, 1378 (Fed. Cir. 2010); see also Scott L. Garland, Eenie, Meenie, Miney, Mo:
Choosing and Working With an Expert in a Stolen Trade Secrets Case, Cyber Investigative Issues
IT in U.S. Attorneys’ Bulletin, at 72 (Mar. 2014), available at

https://www.justice.gov/sites/default/files/usao/legacy/2014/04/11/usab6202.pdf (Patent

prosecution bars are common precisely because “[r]elying on [an] expert to mentally quarantine
any litigation-derived information from his or her other professional activities could be futile.”).

If any member of the Technical Committee or their dozens of staff wish to file a patent application

19 Those areas are query understanding, information retrieval, web search indexing, or crawling,
web spam detection, ranking of web results or ad results, search or search ad syndication, digital ad
auctions and pricing, machine learning, large language models, artificial intelligence (including but
not limited to generative artificial intelligence functionality trained for, adapted for, or used in
connection with web search), or privacy-preserving search technologies. Ex. B § 9.
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in a field relating to, e.g., “ranking of web results,” they cannot forget what they will have learned
from Google’s HSI.

Google’s proposed patent-prosecution bar satisfies the test typically used in patent-
infringement litigation where a prosecution bar is sought. More specifically, “the information
designated to trigger the bar, the scope of activities prohibited by the bar, the duration of the bar,
and the subject matter covered by the bar” should all “reasonably reflect the risk presented by the
disclosure of proprietary competitive information.” In re Deutsche Bank Tr. Co. Americas, 605
F.3d at 1381. That the information to be made available via the Source Code Agreement contains
sensitive intellectual property is not in dispute. The scope of activities prohibited by the bar is
standard fare and appears nearly verbatim in a range of other protective orders.?’ The duration of
the bar extends two years after conclusion of the signatory’s work with the Technical Committee.
And the subject matter of the bar is tailored to the proprietary information that the Technical
Committee may solicit or receive, where the risk of competitive harm to Google is especially great.
Finally, the bar is consistent with the Final Judgment, which already contemplates restrictions on
the post-employment activities of the Technical Committee Members and their staff. See ECF No.
1462 § VII.A.2.c (prohibiting Technical Committee members from seeking employment from
“Competitors” as defined by the Final Judgment for one year after service on the Technical

Committee, absent the consent of the Parties); see also ECF No. 1543.

20 Compare, e.g., Ex. B § 9 (“For purposes of this paragraph, ‘prosecution’ includes any activity
related to (i) the preparation or prosecution (for any person or entity) of patent applications,
including among others reexamination and reissue applications or (ii) directly or indirectly
participating, drafting, amending, advising, or otherwise affecting the scope or maintenance of
patent claims.”), with Kolon Indus., Inc. v. Hyosung Advanced Materials Corp., No. 24-cv-415,
Dkt. No. 80, § 14 (C.D. Cal. Sept. 26, 2024) (“For purposes of this Section, “prosecution” includes
any activity related to (i) the preparation or prosecution (for any person or entity) of patent
applications, including among others reissue applications or (ii) directly or indirectly participating,
drafting, amending, advising, or otherwise affecting the scope or maintenance of patent claims.”).
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Google expects based on the parties’ conferrals that Plaintiffs might argue that it is
inappropriate to apply a prosecution bar to government lawyers or their staff. If so, that argument
is incorrect. When the U.S. government is sued for patent infringement, for instance, its lawyers,
staff, and experts are routinely subject to patent-prosecution bars. See, e.g., Giesecke & Devrient
GMBH v. United States, No. 17-cv-1812, Dkt. No. 244 (Fed. CI. Nov. 19, 2021) (protective order
with prosecution bar applying to federal government); Science Applications Int’l Corp. v. United
States, No. 17-cv-825, Dkt. No. 34 (Fed. Cl. May 8, 2018) (same); Thales Visionix, Inc. v. United
States, No. 14-cv-513, Dkt. No. 79 (Fed. Cl. May 8§, 2018) (same).

To the extent Plaintiffs’ objection is based on a concern that the prosecution bar could
hamper the recruitment of prospective Technical Committee staff, that too is no answer.
Streamlining the hiring process cannot justify the prosecution of patents based on Google’s trade
secrets. “[A] patent prosecution bar may be necessary and right” even if “hiring an outside expert
might be complicated by the need to find one willing to forgo patent prosecution in the relevant
area.” Scott L. Garland, Eenie, Meenie, Miney, Mo: Choosing and Working With an Expert in a
Stolen Trade Secrets Case, Cyber Investigative Issues Il in U.S. Attorneys’ Bulletin, at 74 (Mar.

2014).
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