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I. Overview

AAl is pleased to participate in the Antitrust Division’s Public Roundtable Discussion Series on
Regulation & Antitrust Law. AAI is an independent, nonprofit organization devoted to promoting
competition that protects consumers, businesses, and society. Please see antitrustinstitute.org for
more information. AAI commends the U.S. Department of Justice (DOJ) for hosting this
roundtable discussion on consent decrees. The AAI believes that consent decrees negotiated in
settled merger and non-merger antitrust cases raise a number of important issues. These comments
address three major themes: (1) broader issues of enforcement policy that are raised by consent
decrees; (2) the disadvantages of behavioral remedies contained in decrees; and (3) questions and
considerations to help guide the DOJ’s policy on termination or modifications of perpetual decrees.

II. Issues Generally Raised by Antitrust Consents

Antitrust consent decrees raise issues that are integral to the goals and effectiveness of antitrust
enforcement in promoting competition and protecting consumers from unlawful, harmful
anticompetitive behavior. These issues apply equally to consents that are negotiated in merger and
non-merger settings, and are of time-limited or perpetual duration. The most central of these issues
include:

® The guiding principle for merger remedies contained in antitrust consents is that they must be
effective. This means they must fully restore competition that is lost by an illegal merger or
mitigate the risk that post-merger firms will act on incentives to exercise any form of market
power, alone or in concert with rivals. Consents that rely on behavioral restraints to prevent the
exercise of market power are not effective, since they create incentives for market participants to
circumvent the remedy, leading to harm to competition and consumers.

* In conduct cases, the standard that a remedy must fully restore competition is aligned with the
goals of antitrust and DOJ’s role as a law enforcement agency. Law enforcers are not
administrative agencies that regulate through forward-looking rules to promote competition and
other societal or economic goals. Rather, DOJ’s antitrust remedies in conduct cases must
prevent and deter future violations and, where necessary, compensate victims.



ITI. Behavioral Remedies
A. The Ineffectiveness of Behavioral Remedies

AAT has consistently advocated for the U.S. antitrust agencies to forebear from using regulatory-
style behavioral (or conduct) remedies and to remain consistent with the agencies’ own stated and
strong preferences for structural remedies. This applies equally to merger and non-merger consent
decrees. Behavioral remedies are well known to be fraught with problems that directly affect their
deterrence value.' They articulate prohibited, permitted, and required conduct without changing the
merged firm’s incentives to exercise market power. Behavioral remedies thus encourage
circumvention of the remedy.

Behavioral remedies require ongoing monitoring and enforcement by the agencies and the coutrts,
which are not well suited to act as regulators. Such remedies often depend on smaller market
participants, under the weak protection of anti-retaliation provisions, to come forth to lodge
complaints about non-compliance. The AAI believes that high levels of market concentration
increase smaller entities’ (rivals, customers, or suppliers) fear of retaliation and reduce the
effectiveness of anti-retaliation provisions. Decrees that rely on arbitration provisions for complaint
resolution demand considerable time and resources and are likely to lead to suboptimal settlements
that defeat the purpose of fully restoring competition. Moreover, firewalls that attempt to limit
anticompetitive information transfers between affiliates of a merged company are difficult to police.

Behavioral remedies are thus oriented around a “design” standard, i.e., compliance with the
requirements of the remedy. This stands in stark contrast to structural remedies that are shaped
around a “performance” standard, or an “obligation in terms of ultimate goals that must be
achieved.”” Behavioral remedies thus carry a higher risk of failure, a risk that is more likely to be
shouldered by consumers, not the merging parties.’

Behavioral remedies are also undermined by evidence that the types of efficiencies they are designed
to promote are not realized in consummated merger transactions. A major reason for this is that
after the merger, managers must often simultaneously integrate the merging business ecosystems,
spin off assets to comply with any divestiture requirements, and also make good on their promises
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to deliver cost savings and consumer benefits. Completing these tasks presses on the bounds of
managerial competency at the same time they create significant changes that are likely to affect
profit-maximizing incentives, relationships between affiliates, and other key operational factors.
Collectively, these factors affect post-merger operations, conduct, and strategy.

B. Ineffectiveness of Some Types of Structural Remedies

Some structural remedies contained in consent decrees also are ineffective. The FTC has
experienced problems with some structural remedies involving divestitures of targeted assets. In the
merger of retail grocers Safeway and Albertsons, the FTC-approved sale of almost 150 stores to a
regional west-coast grocer (Haggen) led to the failure and shuttering of the divested stores only a
few months later.” In Hertz-Dollar Thrifty, the buyer of the divested assets (Advantage Rent-a-Car)
filed for bankruptcy soon after the sale.” And despite divestitures in the UnitedHealth-Sierra and the
Aetna-Prudential mergers, analysts have documented post-merger premium increases.’

The FTC has performed two major studies of its divestiture remedies — one in 1999 and an update
in 2017.° The latter study observed that targeted asset divestitures are much less effective than line of
business divestitures. The report noted “all of the divestitures involving an ongoing business
succeeded. Divestitures of limited packages of assets in horizontal, non-consummated mergers fared
less well ... " The AAI urges the DOJ to consider these issues in crafting structural remedies and
to incorporate learning from previous merger cases and retrospectives.

C. The Government’s Move to Block a Merger is Often the Most Effective Remedy

In some cases, the most effective remedy may be for the government to move to block a merger.
Such cases include mergers that are “too big to fix”” because the degree of concentration in the
industry precludes a remedy that fully restores competition. A number of recent, large horizontal
mergers that have been successfully blocked by the agencies or abandoned in the face of
government opposition illustrate this phenomenon. These include: Staples-Office Depot, Sysco-US
Foods, John Deere-Precision Planting, GE-Electrolux, Applied Materials-Tokyo Electron,
Halliburton-Baker-Hughes, and Anthem-Cigna.'’
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The foregoing transactions share a number of characteristics: highly concentrated markets, poor
prospects for new entry, the absence of viable buyers of potential divestiture assets, and complex
business organizations. The viable buyer problem—where no purchaser of sufficient size, scale, or
competency can be relied upon to deploy the divestiture assets so as to fully restore competition—
has been at the center of several recent merger cases. These include the Safeway-Albertsons and
Hertz-Dollar Thrifty cases, as noted above, where failed divestiture remedies led to assets exiting the
market. In mergers that were successfully blocked by the government, including Sysco-US Foods,
Staples-Office, and Halliburton-Baker Hughes, viable buyers of possible divestiture assets did not
exist. uch buyers need to be capable of functioning independently (without the help of the merging
parties), successfully maintaining the assets, and quickly re-injecting the competition lost by the
merger.

The complexity of a remedy is likely to correlate with the complexity of a merger. A potential buyer
will inherit a diverse package of assets from players that are deeply entrenched in the market. This
often involves significant involvement in R&D and distribution, in addition to production and
marketing. Structural remedies in such situations are often accompanied by conduct remedies such
as limited-term supply agreements to increase the chances of a successful transition from the merged
company to the buyer. Behavioral remedies may also include licensing and access provisions to
ensure that the buyer has continued access to technology or distribution controlled by the merged
company.

There is a commensurately higher risk that a complex merger remedy will not be executed
successfully. The government’s experiences in Comcast-NBCU, Ticketmaster-Live Nation, and even
in ABInBev-Miller Coors highlight this risk. The Monsanto-Bayer and AT&T Time-Warner mergers
also raise these concerns, adding to the list of deals that are “too big fix.”'' Complex remedies are
therefore likely to conflict directly with the government’s requirement that an effective remedy
preserve competition and protect consumers. A remedy with the most deterrence value therefore
might well be to move to block the deal instead.
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IV. Questions and Considerations to Help Guide Policy on Perpetual Consents

To determine if and how a perpetual decree should be terminated or modified, the AAI urges the
DOJ to explore a number of important questions. The answers to these questions will usefully
inform the DOJ’s recommendations on how a particular decree or class of decrees should be
approached. For example, the AAI suggests that the following queries would provide essential
information to guide this process:

1. Persistence of the proscribed conduct. Does the underlying competitive problem and conduct
that the consent was originally intended to proscribe still pose a significant risk to competition
and consumers? If not, has the conduct that gave rise to the decree evolved to encompass more
sophisticated ways to exercise market power? This could include the use of intellectual property
to shape or control competition, algorithmic pricing that could facilitate coordination, the
deployment of data as a strategic competitive asset or barrier to entry, or efforts to stymie
competition across multiple (e.g., bricks and mortar and online) distribution channels.

2. Changes in markets and technology. Have changes in the scope and structure of markets, entry,
innovation (e.g., new or improved products and services), or regulation affected the ability or
incentive for market participants to exercise market power as originally proscribed? If so, how
have such changes eliminated opportunities for the exercise of market power (e.g., by
broadening relevant markets, encouraging entry, etc.)?

3. The absence of competition at the time of the decree. 1n instances where competition did not
exist in the affected markets at the time of the decree, how has the decree “shaped” the
evolution of competition in the industry? Could termination of a decree under such
circumstances lead to inefficiencies in promoting competition? This could include the exposure
by all parties to an excessively litigious market dynamic once antitrust claims begin to fill the
vacuum left by a terminated decree.

4. Proof of competition. What steps are necessary to gather evidence and gain assurance regarding
the state of competition in the markets affected by decrees? How will information gleaned from
previous decree reviews (e.g., Assistant Attorney General Bill Baxter’s 1982 reviews), and
previous administrations’ decisions regarding whether to leave longstanding decrees intact or to
terminate or modify them, affect the Division’s analysis of whether a decree warrants removal?

5. Changes in the standard for determining the oviginal competitive harm. Has the formal or
informal standard (e.g., per se or rule of reason) for evaluating the conduct proscribed by the
decree changed since the decree was put into place? Although the DOJ and the courts may now
adhere to a “looser” standard for determining whether a competitive problem exists, for
example, nothing can be presumed in either direction. Indeed, more rigorous and careful
scrutiny, and further investigation, may be warranted if the proscribed conduct was governed by
the per se rule at the time of the decree but is now governed by the rule of reason.

6. Effects related to price determination forums. How would forums such as rate courts that are
part of some decrees be affected by the termination or modification of a decree? How would the
purpose and function of such forums be considered in this process, particularly where a marked
transition from administrative rate setting to market price determination is a possibility?



7. Options if the risk of anticompetitive conduct remains. Under what circumstances would the
DOJ decide to terminate a decree where anticompetitive incentives persist and seek structural
relief in a new settlement? Under what conditions would the agency seek to impose sunset
provisions on a decree and what considerations would govern the agency’s reasoning on the
timing of a sunset?



