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The complainant, United States of America, having
filed its complaint herein on November 1, 1941; all
the defendants having appeared and severally filed
their answers to such complaint denying the substan-

tive allegations thereof; all parties hereto by their re-
spective attorneys herein having severally consented to
the entry of this final decree herein without trial or
adjudication of any issue of fact or law herein and
without admission by any party in respect of any
such issue; and the defendants having moved the Court
for this decree; _
Now, Therefore, before any testimony has been
taken herein, and without trial or adjudication of any
issue of fact or law herein, and upon consent of all
parties hereto, it is hereby ' _
Ordered, adjudged and decreed as follows:

I

That the Court has jurisdiction of the subject mat-
ter and of all the parties hereto; that the complaint
states a cause of action against the defendants under
the Act of Congress of July 2, 1890 entitled ‘‘An Act
to Protect Trade and Commerce Against Unlawful
Restraints and Monopolies”” and acts amendatory
thereof and supplemental thereto.

II

The following terms, as used herein, shall have the
respective meanings hereinafter set forth, viz.:

The term ‘“‘grocery products’ shall mean all grocery
products, including fresh fruits and vegetables, dairy
products, meats and bakery products, which are usually
and customarily sold in retail grocery stores.

The term ‘“Unfair Sales Act’” shall mean Chapter
93, Sections 14E-14K, inclusive, of the Massachusetts
General Laws as amended.




The term ‘‘wholesaler’”” shall mean any person,
partnership, corporation or association engaged in the
purchase of products from producers or manufac-
turers for resale to retail grocers.

The term ‘‘retailer’ or ‘‘retail grocer’ shall mean
any person, partnership, corporation or association
operating one or more stores for the sale and distri-
bution of grocery products to the consuming public.

The term ‘‘retailer owned wholesale group’ shall
mean any partnership, corporation or association of
independently owned retail grocers owning a ware-
house and engaging in cooperative buying and adver-
tising activities.

The term ‘“wholesale sponsored voluntary chain’’
shall mean any association of independently owned re-
tailers and a wholesaler by virtue of which the whole-
saler and the independently owned retailers engage
in cooperative advertising activities.

IIT

Bach of the defendants, their successors, subsid-
iaries, officers and employees, or any of them, be, and
they hereby are, enjoined and restrained from agree-
ing, combining or conspiring among themselves, or
with others, to do, or attempt to do, the following
things, or any of them:

1. Raise, fix, maintain or adhere to wholesale or re-
tail prices or minimum wholesale or retail prices of
grocery products; except as provided in Section 1 of
Chapter 1, Title 15, United States Code Annotated
As Amended August 17, 1937, c. 690, Title VI, 50
Stat. 693.

2. Force, coerce, whether through threat of litiga-
tion or otherwise, or persuade any wholesaler or re-
tailer to sell or to refrain from selling grocery prod-
ucts at any specified prices;

3. Suggest or specify to wholesalers or retailers the
minimum prices allowed by the Unfair Sales Act;

4. Issue any suggested price list;

5. Collect and disseminate any information con-
cerning proposed price policies or proposed prices;

6. Compute an average, normal or uniform cost of
merchandise, cost of doing business, or mark-up to
cover cost of doing business or establish standards or
methods for such computation;

7. Publish material or literature discouraging price
competition ;

8. Publish any material or literature concerning
the Unfair Sales Act which falsely represents the
purposes or provisions of said Act;

9. Enforce the Unfair Sales Act through threat of
litigation or other coercive activity, or through hear-
ings or trials other than those instituted in the
Courts of the State by the injured party, or through
attempts to encourage litigation or by determining
when an advertisement, offer to sell or sale by a com-
petitor is made with intent to injure competitors, or
to destroy competition, or is a sale below cost, or by
any other means or method.

v

Each of the defendants, their suceessors, subsidi-

| aries, officers and employees, or any of them, be, and

they hereby are, enjoined and restrained from doing




or attempting to do the following things, or any of
them: :

1. Issue to any competitor, including wholesalers
and retailers, any suggested price list; ‘

2. Issue to any wholesaler or retailer any sug-
gested price list for any goods which were not sup-
plied by the defendant;

3. Forece or coerce any wholesaler or retailer,
whether through threat of litigation or otherwise, or
attempt to gain an agreement from any wholesaler
or retailer, to sell or refrain from selling grocery
products at specified prices;

4. Report to any person the name of any whole-
saler or retailer who is believed to have violated the
Unfair Sales Act, other than for the sole purpose of
having such person institute in behalf of the reporter
and in his name such legal proceedings as are author-
ized under the Unfair Sales Act.

5. Support, maintain or encourage any private or-
ganization, or any person, other than the appropriate
Government official, if such organization or person at-

_tempts to enforce the Unfair Sales Act through threat
of litigation or other coercive activity, or through
hearings or trials other than those instituted in the
Courts of the State, or through encouragement of liti-
gation, or by determining when an advertisement,
offer to sell or sale by a competitor is made with
intent to injure competitors or to destroy competi-

tion, or is a sale below cost, or by any other means or
method.

- 6. Collect, disseminate, or report to any private
agency, any information designed to assist any activ-
ity prohibited in Section 111, Paragraph 9.

7. Publish any material or literature concerning the
Unfair Sales Act which falsely represents the pur-
poses or provisions of said Act for the purpose of
inducing the fixation or maintenance of retail or whole-
sale prices or of minimum retail or wholesale prices,
including, among others, representations—

(a) that the Act prohibits sales below cost even
where there is no intent to injure competitors or de-
stroy competition; and that the provision which makes
a sale below cost prima facie evidence of intent does
more than shift the burden of proof as to intent;

(b) that the Act establishes a uniform minimum
price for all competitors;

(¢) that a seller must add to the cost of merchan-
dise the mark-ups specified in the Act, even though

- his own costs of doing business are less than the

amount of such mark-ups;

(d) that the seller may not base his prices upon
invoice cost if his purchase was made outside the
estate, or that he must use only the invoice cost of
merchandise bought within the state in establishing
his minimum prices;

(e) that a seller is permitted to sell below cost to
meet competition if the lower price quoted by a com-
petitor is itself in accord with the Act, but not if such
lower price is in violation of the Act;

() that advertising allowances received by sellers
or other concessions which reduce the net cost of mer-




chandise may not be taken into aceount in computing
minimum prices.

8. Supply to any private association or group of
wholesalers or retailers of grocery products, any in-
formation concerning proposed price policies or pro-
posed prices;

9. Make any payment or contribution of money to
any private organization if such payment or con-
tribution is to be used to conduct private inquiries
as to the violation of, police, enforce, or administer
state laws which restrict sales below cost.

v

Each of the defendants, their successors, subsidiar-
ies, officers and employees, or any of them, are hereby
ordered to take such steps as are necessary to dis-
solve and liquidate defendant Massachusetts Food
Council, Inec.

VI

Nothing contained herein shall be deemed to affect
activities which otherwise are lawful within a whole-
sale-sponsored voluntary chain or within a retailer-
owned . wholesale group; and nothing in this decree
shall be deemed to prohibit a defendant wholesale-
sponsored voluntary chain or a defendant retailer-
owned wholesale group from engaging in such co-
operative advertising activities as may be otherwise
lawful. This provision shall not be deemed to pass
upon the legality of the activities of wholesale-spon-
sored voluntary chains or retailer-owned wholesale

groups, nor upon the legality of cooperative adver-
tising. ‘
VII

For the purpose of securing compliance with this
decree, and for no other purpose, duly authorized
representatives of the Department of Justice shall, on
written request of the Attorney Gteneral or an Assist-
ant Attorney General and on reasonable notice to
the defendants made to the principal office of the
defendants, be permitted, subject to any legally rec-
ognized privilege (1) access, during the office hours
of the defendants, to all books, ledgers, accounts, cor-
respondence, memoranda and other records and docu-
ments in the possession or under the control of the
defendants, relating to any matters contained in the
decree; (2) subject to the reasonable convenience of
the defendants and without restraint or interference
from them, to interview officers or employees of the
defendants, who may have counsel present, regarding
any such matters, and (3) the defendants, on such
request, shall submit such reports in respect of any
such matters as may from time to time be reasonably
necessary for the proper enforcement of this decree;
provided, however, that information obtained by the
means permitted in this paragraph shall not be di-
vulged by any representative of the Department of
Justice to any person other than a duly authorized
representative of the Department of Justice except
in the course of legal proceedings for the purpose
of securing compliance with this decree in which the




United States is a party or as otherwise required by
law.

VIII

Jurisdiction of this cause is retained for the pur-
pose of enabling any of the parties to this decree to
apply to the Court at any time for such further orders
and directions as may be necessary or appropriate for
the construction or carrying out of this decree, for the
modification or termination of any of the provisions
hereof, for the enforcement of compliance herewith,
and for the punishment of violations hereof.

Francis J. W. Forp,
United States District Judge.

We hereby consent to the entry of the foregoing
decree.
Joux N. CoLg,
H. DoNALD LEATHERWOCD,
Frankun C. BAuGH,

Special Attorneys.
THURMAN ARNOLD,

Assistant Attorney General.

We hereby consent to the entry of the foregoing
decree.
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