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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

UNTTED STATES OF AMERICA, %
’ Plaintiff, ) - '
- ) Civil No. C-70-931
V. ) ]
) Antitrust

YODER BROTHERS, INC.; YODER )
BROTHERS OF CALIFORNTA, 1NC.; ) Entered: March 15, 1972
and BGA INTERNATIONAL,-INC., ) '

Defendants., )

Defoer )

'making and entry of this Final Judgment without trial or

K
f

4 S ' FINAL JUDGMENT

Plaintiff, United States of America, having filed its
Complaint<hefé£ﬁ on April 20, 1970; the defendants having
filed their fesbectivebanswers thereto denying the substantive
allégations thereof;’and the parties hereto, by their

respéctive-attorneys, having appeared’and consented to the

adjudication of ény issue of fact or law herein, and
without this Final Judgment constituting any evidence agaiﬁst
or admissioh'by.any party hereto with respect to ény such
issue:

'NOE, THEREFORE, before the taking of any testimony
and upon consent of the parties hereto, it is hereby | |

ORDERED, ADJUDGED AND DECREED as follows:
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I

The Court has jurisdiction of the subject matter herein

" and all parties hereto. The Complaint states claims upon

which relief may be grantpd aoalnst the defendants under

Sections 1 and 2 of the Act of Congress of July 2 1890,
entitled "An Act to protect trade‘and commerce agalnst

unlawful restraints and monopolies,"

commonly known as the
Sherman Act, as amended (15 U.S5.C. §§ 1 and 2), |
| ' 11 |

As used in this Final Judgment:

(A) "Person" means an individuai, partnership,
corporation, assotiation or other legal entity.

(B) "Cuttings' means sections or parLs of chrysanthenur
plants whlch_may be grown into mature plants from which

blossoms or additional cuttlngs are harvested.

(C) “Dpistributor' means any person who sells cuttings

propagated by Yoder or Yoder-California, other than

employees of Yoder or Yoder-Californmia.

(D) ”Propagator~Distributorh means any person‘whé
is engaged in the business of reproducing cuttings for the
purpose of seliing cuttings. |

(E) 'Yoder" means defendant Yoder Brothers, Inc.

(F) "Yodef—California”Ameané defendant Yoder Brothers
of California,lInc.

(G) '"BGA" means defendant BGA iﬁternationél, Inc.

(B) "BGA agreements" mé;ns any agreements so entitled
applicable to cuttings which were in effect as ox |
December 1, 1969. -

(1) "vyGa agréemeﬁts” means any agreements so entitled
applicable to cuttings which were in effect as of

]

Decembevy 1, 1969,

+ i e i e
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(J) YGRA agrecments®™ means any agreements so entitled

appliéabi@ to cuttings which -were in effect as of
December 1, 1969,

A(K) "Breeder' means any person’ engaged in the business
of breeding neWFQarieties of chrysanthemums. |

(L) "Subsidiary' means a corporation which a defendant

controls, or has power to control, or in which fifty percent

"(50%) or more of the voting securities is beneficially owned .

by said defendant,
. | III | |

(A) The proviéionsof this'Finai'Judgment épplicable
to -any defendant.shall apply to such defendaﬁ§,~its sub-
sidiaries, succesébrs and assigns aﬁd to their respective
officers, directors,_agemts»and employees and to all persons
in activelconcerq or participation with any of them who
receive actual notice of this Final Judgment by personal
gervice or otherwise, |

(B) This Final Judgment‘shall not apply to transactions

or activities solely between a defendant and its directors,

officers, employees and subsidiaries, or any of them, when

" acting in such capagity, or to transactions or activities

outside the United States,
. v :
(A) Each of the defendants, is enjoined and festréined
from directly or indiréétly entering into, adhering to,
maintaining or engaging in any contract, agreement, under-
standing, plan, program or concert of action with ény other
breeder or with any other propagator-distributor to:
(1) Fix, establish, determine or suggest royalties,
or other terms and conditions'of“salé, at or |
upoﬁ which breeders license the use of or sell

cuttings to any third person;
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(3

(4)

- (5)

6)

(1)

(8)

ﬁix, establish, detérmine or suggest prices,
discounts, or other terms and conditions for
the sale of cuttings to any third person;
Refuse to solicit or refrain from soliciting
the cuttings custoﬁers of any person;

Allocate or divide sales territories or

customers-with regpect to the sale of cuttings;

Refuse to sell,:give'away br loan purchased
cuttings or,éuﬁtings propagated therefromn,

to any third person;.

Require purchéseré of cuttings to feport ﬁutations

on said purchased cuttings to sellers thereof

‘'or to agree that mutations found on purchased

cuttings or on plants propagated therefrom shall
belong to any persons other than finders thercof;
Boycott or threaten to boycott any person who
breeds, propagétes, or sells cuttings or who has
manifgsted an intent to do SO;

Hinder, restrict, limit, or'prevent any third

personffromrbreeding5 pfopégating, purchasing.

or selling cuttingsg provided however, that

the provisions of this subsection (A)(8) shall

not apgiy‘to any bona fide contract'between a.
defendant -and a breeder granting such defendant

the option tﬁlpurchase a claimed new variety of
chrysanthemum, or to‘acquiré patent rights théreto;
under the terms of which the parties thereto agree
nét to disclose said claimed new variety to otheré
and not to market cuttings therefrom for such a
periéd of time as reasonably may be neceésary for
the evaluation of said new variety for the purposcs

H

of said optionj;
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(B} Lach defendant is enjoined and restrained from
diréctly or iﬁdirectly enteripg into, adhering to, méintaining
or engagiﬁg;in any contra;t,‘agreement, arrangement, under-
standing, plan, program or concert of action with any other
person to prohibit, restraiﬁ,'or limit the right of'aﬁy person
either té export or to import unpatented cuttings from or
into the Ugited States, its territories and ?ossessioﬁa.

, - o

Each defendant heréin is enjoined and restrained from

directly or indirectly requiring any purchaser of cuttings:

(4) Not to sell, give away or loan purchased cuttings,

| or cuttings propagated therefrom, to any third person;

(B) To limit or confine resale of purchased cuttings
to any designated third person or group or class of persons’
or to:any-designated-territory dr'geogréﬁhical area; )

(C) To report to seller mutations found by any said
purchaser on purchased cuttings ox on plants propagated
therefrom or to agree that said mutations sé found by any
said purchaser become the property;of any person other than
the finder thereof. R | :

| VI S

Each defendant herein is ordered and directed:

(4) Within gﬁirty (30) days after the entry of this
Final Judgment, to amend each BGA agreement, each YCA agree-
ment, each GRA agreemeﬁt, and each other agréement containing
provisions prohibited by this Final Judgment to which each
defendant respectively 1s a contracting party by eliminating
therefrom all such prohibited provisions and to furnish a

letter of amendment to each person signatory thereto and to

furnish a copy of this Final Judgment to each suchh perscn

I
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rnqueqrinn same, which letter of amendment shall be substan-
tla]ly 1dent1cal to the language of Exhibit A which is

attached hereto and made a part hereof and, for the purpose
of compliance with this subsectlun 1nsofar as it relates to

signatories whose names are unknown to such defendant, to

utilize in good faith its best efforts to obtain the names

. and ﬁddre"ses of said 510nat01xes unknown to such defeirdan”

(B) Within sixty (60) days qfter the entry of this
Final Judgment,.to file w1th this Court_and to serve upon the -

plaintiff affidavits concerning the fact and manner of

compliance with subsection (A) of this section VI, including

the method and effort utilized by such defendant in compiling
the list of signat;fies receilving said letter of amgudmeuta
N vII
‘(A) Defendant BGA is ordéred and directed, within’

thirty (30) days after the entry of this Final Judgment, to

1 serve by mail upon each of its members, except Yoder and

Yoder-California, a conformed copy of this Final Judgment
and, within sixty (60) days afuer the entry of this Final
Judgmént, to file with this Court and to serve upon the
plaintiff affidévité:as to the fact and manner'df compliance‘
with subsection (A) of this section VII,' |
~ (B) Defendant BGA is ordered and directed to furnish
a copy of this Final Judgment to each new member at the
time of acceptance of such membership and to obtain from
each such member, and keep for a period of ten years in its
files, a receipt theréfor signed by each such new meubef°‘
| VIIT |

Effective July 1, 1972, each defendant herein is

enjoined and restrained from requiring any purchaser of

unpateutéd cuttings to pay a royalty or other similar charge

i
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|

| for additional unpatented cuttings propagated on and after

' July 1, 1972 by said purchaser from said unpatented cutcings.

Nothing in this Final Judgment shall be deemed to be an adju-

dication concerning the legality of the payment, receipt or’

‘collecticn of such a royalty or charge prior to July 1, 1972,

IX
Nothing in this Final Judgment shall be deemed or
construed to affect whatever rights Yoder and Yoder-California
may have lawfully to obtaiﬁ, protect and exploit any right
or rights existing under the patent laws of the United States
cf America or of any foreign counﬁry.
X
Defendants cher‘éné Yoder-Caiifornia and each of them
are ordered and directed: |
(A) Within sixty (60) days of the entry of this Final
Judgment, to furnish each of their respective distributors a
copy of this Final Judgment and-a letter notifying each of saig
distributors that he may sell cuttings purchased from Yoder or
Yoder-dalifornia at whatever prices; discounts or other terms
or cqﬁditions of sale as each of them may independently choose

and need not abide by prices, discounts, terms or conditions

of sale fixed or suggested by Yoder or Yoder-California, which

letter shall be substantiglly identical to the language of

| Exhibit B which is attached hereto and made a part hereof;

- and

(8) Within ninety (90) days of the entry of this Final

Judgment, to file with this Court and to serve upon the

plaintiff affidavits concerning the fact and manner of

compliance with subsection (A) of this section X.

l
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. XI

A(A)' Defendants Yoder, Yoder-California and each of them

are enjoined and restrained ffombdirectly or indirectly:

(1) Suggesting, urging or requiring any dis

()

(3

tributor to adopt or abide by prices,
discounts or other terms and conditions
for the sale of cuttings éstablished or
suggested by Yoder or Yoder-California;
Termin%ting,'or threatening to termihate,-
the distributorship of any distributor for
the reason, inAWhole-or in‘part, that such
distributor has not adopted or adhered to
prices, terms and conditions of sale |
suggested by Yoder or Yoder-California;
Refusing to sell, or threatening to refuse

to sell, cuttings to any distributor for

- the reason, in whole or in part, that such

distributor has not adopted or adhered to

. prices, terms-and conditions of sale

(4)

(5)

:éuggested by Yoder cr Yoder-California;

‘Printing or distributing price lists pur-

portingto contain prices, discounts and

other terms and conditions at and upon

- which distributors sell cﬁttings to any
~ third person; and

‘With the exception of C.0.D. shipments ordered

by any distributor, transmitting invoices or

bills directly to the customers of distrib-

utors for cuttings sold by said distributors,

;and, from and after forty-five (45) days after

the entry of this Final Judgment or January 1,

1972, whichever date is later, transmitting

to said distributors invoices or bills

8
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,containing the prices to be paid by said
" distributors' customers. |
(D) Defendants Yoder, Yédér-California and each of

them shall not be deemed to have established or'suggested
prices, discount§; terms and conditions of sale, or otherwise
to have violated the provisicns of this section XI, bf
publishing or transmitting in the normal course of business
any list or schedule i?dicating prices; discounts and other

terms and conditions at which such defendants offer to sell

cuttings to end users, provided that each such list or

schedule shall contain, in easily legible type, the statement

that "The prices, discounts, terms and conditions listed

herein are applicable only to sales of cuttings by Yoder

‘Brothers, Inc. (or the appropriate Yoder subsidiary). Each -

distributor of Yoder éuttings is free to set‘whatever prices,
discounts, terms and conditions of sale it may choose for
its sales." -
XII
For a period of five (5) &ears after the entry of this‘
Final Judgment, defendants Yodér and Yoder-California are
each enjoined and restrained from puréhasing or acquiring
the capital stock or aésets of any breeder or proéagator—
distributor without notice given to the plaintiff at least
ninety (90) days prior to the consummation of the merger or -
acquisition, o
X111
(A) TFor the purpose of determining or.securing com-
pliance with this Final Judgment, duly authorized representa-

tives of the Department of Justice shall, upon the written
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General in chafge of the Antitrust Division, upon reasorable -
notice to any defendant made té-its principal office, be
permitted, subject to any legally recognized priVilege:
(a) access during the office hours of said .
‘defendant, to all books, lbdgérs, aécounts,
¢orrespnndence, memoranda, ard other recdrds-and
documents in the possession of or under the COntrdl
of said defendant fglating to any éf the matters
contained-in this Final Judgment; and
(b) subject to the reasonable convénience'of
said defendant and without restréint or interference
from it, to iﬁherview the officers and emploiees of
defendanf,‘who may have counsel present, regarding
any such matﬁers.- | |
CB) Upon the written request of the Attorney General
or'the;Assistant Attorney General in charge of the Antitrust
Division, made to its principal offices, each of the
defendants shall submit such writtqn reports with respect
to any of ﬁhe’mattérs contained:iﬁ this Final Judgment as
may frqm time to time be requested,

(C) No information obtained by the means pro&ided in
this section XIII_éhall be divulgedoby any représentative
of tﬁe Department of Justice to any person other than a duly"
authorized representative of the Executive Branch of the
plaintiff except in the course cf legal proceedings te which
the United States is a pafty for the purpose of securing
compliance wifh this Final Judgmént, or as otherwise reqﬁired

by law,

10
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XIv
Juricsdiction is retained for the purpose of enabling
any of the parties to this Final Judgment to apply to this .

Court at any time for such further orders and directions &s

.may be necessary or appropriate for the construction ox

carrying out of this Final Judgment, fox the modification
or termination of any of the provisions thereof, for tche

. LY .
enforcement of compliance therewith and for the punishment

of violations thercof,

Dated: March 15, 1972

/s/ WILLIAM K. THOMAS

United States District Judge

«




. | . EXHIBIT A
9 | : ‘ (To be sent to =ach signatory of a
) BGA, YGA, GRA or similar agrecument)
3
4 Dear i
5 - Tn accordance with the terms of a decree entered by the
6 - United States District Court in Cleveland, Ohio, wiﬁh the
7 || consent of thé‘parties, terminating the Government's antitrust
8" .lawsuit, we are sending this notice to you and all others '
9 who have signed BGA, YGA, GRA or similar agreements.
10 The:decree orders ué to amcnd'all BGA, YGA, GRA and
11 similar agrecments and we heréby do so. You are no'longer
12 bound by any provisions of such agreements which prohibit
&3 yoﬁ from propagatiﬂg, seiling, loaning, or giviﬁg away
14 I unpatented éuttings or which require you to report to us
15 mutations or sports found on purchased cuttings and to -
16 agree that Yoder ﬁrothers, Inc,, or anyone other thanAthe
17° . |l finder is the owner of‘the mutation or sport. The decree
18 élso provides that after July 1, 1972 we will be prohibited
19 from receiving royalties for‘additional cuttings propagateé
:20' by you from unpatented cuttings of‘varieties presently
21 \ included within thé.coverage of these agreements. The
22 decrece does not determine the legality of such royalty
23 collection prior tec July 1, 1972, and we are not prohibited
2¢ . | by the decree from receiving royalties during thaﬁ period..-A
25 copy of the Court's decree is availéble upon request to us
26 or to the Antitrust Division, United States Department of
27 | Justice, 450 Golden Gate Avenué, Box 36046, San Francisco,
28 California,
29
30
31
32 : | = .
i
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EXHIBIT B

.

(To’be sent to each "distributor" of
Yoder and Yoder-California)

Dear :

In accordance with the terms of a decree entered by

the United Strates District Court in Cleveland, Ohio, with

the copséﬁt of the parties, terminating the Government's
antitrust lawsuit, we are sénding this nqtice to you and
all other Yoder representatives,

A copy of the Court's decree iévenclosed. In accordance
with the decree; you may sell cuttings purchased from Yoder
or Yoder~Califorhia at whatever prices, discounts ox other

terms or conditions of sale you may independently choose,

billing such customers in whatever form you may choose, and

you are free to sell cuttings to any customer you may chocse,

and in any geographic area,

ii
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