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I.

Overview

The Antitrust Division is authorized to challenge acquisitions and
mergers (“mergers”) under Section 15 of the Clayton Act, 15 U.S.C. § 25,
and Section 4 of the Sherman Act, 15 U.S.C. § 4. If the Division has
concluded that a merger may substantially lessen competition, it can “fix” the
problem in several ways. The Division may seek a full-stop injunction that
would prevent the parties from consummating the transaction. The Division
may choose, instead, to negotiate a settlement (a consent decree) or accept a
“fix-it-first” remedy that allows the merger to proceed with modifications that
restore or preserve the competition.1
The purpose of this Guide is to provide Antitrust Division attorneys and
economists with a framework for fashioning and implementing appropriate
relief short of a full-stop injunction in merger cases. The Guide focuses on
the remedies available to the Division and is designed to ensure that those
remedies are based on sound legal and economic principles and are closely
related to the identified competitive harm. The Guide also sets forth policy
issues that may arise in connection with different types of relief and offers
Division attorneys and economists guidance on how to resolve them.
This Guide is a policy document, not a practice handbook. It is not a
compendium of decree provisions, and it does not list or give “best practices”
or the particular language or provisions that should be included in any given
decree. Rather, it sets forth the policy considerations that should guide
Division attorneys and economists when fashioning remedies for

1

A consent decree is a binding agreement between the Division and defendants that is
filed publicly in federal district court and, upon entry, becomes a binding court order. With a
fix-it-first remedy, in contrast, the parties modify or “fix” the transaction before consummation
to eliminate any competitive concern. There is no complaint or other court filing. Although a
fix-it-first remedy technically preserves, rather than restores, competition, this Guide uses the
terms restore and preserve interchangeably. See infra Section IV.A.
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anticompetitive mergers. The Guide is intended to provide Division
attorneys and economists with the tools they need — the pertinent economic
and legal principles, appropriate analytical framework, and relevant legal
limitations — to craft and implement the proper remedy for the case at hand.
Remedial provisions in Division decrees must be appropriate, effective,
and principled. While there is no need to reinvent the wheel with each
decree, neither is it appropriate to include a remedy in a decree merely
because a similar provision was included in one or more previous decrees,
particularly where there has been no clear articulation of the purpose behind
the inclusion of that provision. There must be a significant nexus between
the proposed transaction, the nature of the competitive harm, and the
proposed remedial provisions. Focusing carefully on the specific facts of the
case at hand will not only result in the selection of the appropriate remedies
but will also permit the adoption of remedies specifically tailored to the
competitive harm.
The Guide has five sections. The section immediately following this
Overview describes guiding principles governing merger remedies. The third
section discusses the policies for fashioning merger remedies, while the
fourth addresses implementation of those remedies. Each of these sections
sets forth the Antitrust Division’s general policies for a variety of remedial
issues, including the legal and economic support for those policies and the
caveats to those policies.
Finally, the last section of the Guide addresses steps the Division will
take to ensure that, once a remedy is established, it is effectively complied
with and enforced.
II.

Guiding Principles

The following principles guide the development of remedies in all
Antitrust Division merger cases:
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C

The Antitrust Division Will Not Accept a Remedy Unless
There Is a Sound Basis for Believing a Violation Will Occur.
Before recommending a specific remedy, there should be a sound
basis for believing that the merger would violate Section 7 of the
Clayton Act and that the resulting harm is sufficient to justify
remedial action. The Division should not seek decrees or
remedies that are not necessary to prevent anticompetitive effects,
because that could unjustifiably restrict companies and raise costs
to consumers. Consequently, even though a party may be willing
to settle early in an investigation, the Division must have
sufficient information to be satisfied that there is a sound basis
for believing that a violation will otherwise occur before
negotiating any settlement.

C

Remedies Must Be Based upon a Careful Application of
Sound Legal and Economic Principles to the Particular Facts
of the Case at Hand. Carefully tailoring the remedy to the
theory of the violation is the best way to ensure that the relief
obtained cures the competitive harm.2 Before recommending a
proposed remedy to an anticompetitive merger, the staff should
satisfy itself that there is a close, logical nexus between the
recommended remedy and the alleged violation — that the

2

Ford Motor Co. v. United States, 405 U.S. 562, 575 (1972) (In a Section 7 action, relief
“necessarily must ‘fit the exigencies of the particular case.’”); Zenith Radio Corp. v. Hazeltine
Research, Inc., 395 U.S. 100, 133 (1969); United States v. United States Gypsum Co., 340 U.S.
76, 89 (1950) (“In resolving doubts as to the desirability of including provisions designed to
restore future freedom of trade, courts should give weight to . . . the circumstances under which
the illegal acts occur.”); United States v. Bausch & Lomb Optical Co., 321 U.S. 707, 726 (1944)
(“The test is whether or not the required action reasonably tends to dissipate the restraints and
prevent evasions.”); Massachusetts v. Microsoft Corp., 373 F.3d 1199, 1228 (D.C. Cir. 2004)
(“[T]he court carefully considered the ‘causal connection’ between Microsoft’s anticompetitive
conduct and its dominance of the market . . . .”); United States v. Microsoft Corp., 253 F.3d 34,
105-07 (D.C. Cir. 2001) (Relief “should be tailored to fit the wrong creating the occasion for the
remedy.”); Yamaha Motor Co. v. FTC, 657 F.2d 971, 984 (8th Cir. 1981) (Relief barring certain
vertical restrictions “goes beyond any reasonable relationship to the violations found.”); United
States v. Microsoft Corp., 231 F. Supp. 2d 144, 154, 202 (D.D.C. 2002), aff’d sub nom, 373 F.3d
1199 (D.C. Cir. 2004).
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remedy fits the violation and flows from the theory of
competitive harm. Effective remedies preserve the efficiencies
created by a merger, to the extent possible, without
compromising the benefits that result from maintaining
competitive markets.
This assessment will necessarily be fact-intensive. It will
normally require determining (a) what competitive harm the
violation has caused or likely will cause and (b) how the
proposed relief will remedy that particular competitive harm.
Only after these determinations are made can the Division decide
whether the proposed remedy will effectively redress the
violation and, just as importantly, be no more intrusive on market
structure and conduct than necessary to cure the competitive
harm. Basing remedies on the application of sound economic
and legal analysis to the particular facts of each case avoids
merely copying past relief proposals or adopting relief proposals
divorced from guiding principles.

C

Restoring Competition Is the Key to an Antitrust Remedy.
Once the Division has determined that the merger is
anticompetitive, the Division will insist on a remedy that resolves
the competitive problem. Accepting remedies without analyzing
whether they are sufficient to redress the violation involved is a
disservice to consumers.
Although the remedy should always be sufficient to redress the
antitrust violation, the purpose of a remedy is not to enhance
premerger competition but to restore it. The Division will insist
upon relief sufficient to restore competitive conditions the merger
would remove. Restoring competition is the “key to the whole
question of an antitrust remedy,”3 and restoring competition is the
only appropriate goal with respect to crafting merger remedies.

3

United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 326 (1961).
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The Supreme Court has stressed repeatedly that the purpose of an
antitrust remedy is to protect or restore competition.4 Restoring
competition requires replacing the competitive intensity lost as a
result of the merger rather than focusing narrowly on returning to
premerger HHI levels. Thus, for example, assessing the
competitive strength of a firm purchasing divested assets requires
more analysis than simply attributing to this purchaser past sales
associated with those assets.

C

The Remedy Should Promote Competition, Not Competitors.
Because the goal is reestablishing competition — rather than
determining outcomes or picking winners and losers — decree
provisions should promote competition generally rather than
protect or favor particular competitors.5

C

The Remedy Must Be Enforceable. A remedy is not effective
if it cannot be enforced.6 Remedial provisions that are too vague
to be enforced or that could be construed when enforced in such a
manner as to fall short of their intended purpose can render
useless the enforcement effort that went into investigating the
transaction and obtaining the decree, leaving the competitive
harm unchecked. The same is true of a decree that fails to bind a
person or entity necessary to implementing the remedy. A
defendant will scrupulously obey a decree only when the decree’s

4

Ford Motor Co., 405 U.S. at 573; du Pont, id.

5

E.g., Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 223
(1993); Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 458-59 (1993); Atlantic Richfield Co.
v. USA Petroleum Co., 495 U.S. 328, 338 (1990); Cargill, Inc. v. Monfort, Inc., 479 U.S. 104,
116-17 (1986); Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977); Brown
Shoe Co. v. United States, 370 U.S. 294, 320 (1962); Massachusetts v. Microsoft Corp., 373
F.3d at 1211, 1230; United States v. Microsoft Corp., 253 F.3d at 58.
6

See, e.g., New York v. Microsoft Corp., 224 F. Supp. 2d 76, 137 (D.D.C. 2002), aff’d
sub nom. Massachusetts v. Microsoft Corp., 373 F.3d 1199 (D.C. Cir. 2004) (“Plaintiffs’
definition is vague and ambiguous, rendering compliance with the terms of Plaintiffs’ remedy
which are reliant on this definition to be largely unenforceable.”).
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meaning is clear, and when the defendant and its agents know
that they face the prospect of fines or imprisonment if they
disregard the decree. Courts are certain to impose such sanctions
only when (a) the decree provisions are clear and understandable
and (b) the defendant’s agents knew, or should have known,
about the decree provisions.7
Consequently, decree provisions must be as clear and
straightforward as possible, always focusing on how a judge not
privy to the settlement negotiations is likely to construe those
provisions at a later time.8 Likewise, care must be taken to avoid
potential loopholes and attempted circumvention of the decree.
Attention must also be given to identifying those persons who
must be bound by the decree to make the proposed relief
effective and to ensuring that the judgment contains whatever
provisions are necessary to put them on notice of their
responsibilities.

C

The Antitrust Division Will Commit the Time and Effort
Necessary to Ensure Full Compliance with the Remedy.
It is contrary to our law enforcement responsibilities to obtain a
remedy and then not monitor and, if necessary, enforce it. Our
work is not over until the remedies mandated in our consent

7

E.g., United States v. Microsoft Corp., 147 F.3d 935, 940 (D.C. Cir. 1998); United
States v. NYNEX Corp., 8 F.3d 52, 54 (D.C. Cir. 1993) (“There are three essential elements of
criminal contempt under 18 U.S.C. § 401(3): (1) there must be a violation, (2) of a clear and
reasonably specific order of the court, and (3) the violation must have been willful. United
States v. Turner, 812 F.2d 1552, 1563 (11th Cir. 1987). The Government carries the burden of
proof on each of these elements, and the evidence must be sufficient to establish guilt beyond a
reasonable doubt.”); United States v. Smith International, Inc., 2000-1 Trade Cas. ¶ 72,763
(D.D.C. 2000).
8

See New York v. Microsoft Corp., 224 F. Supp. 2d at 100 (“Moreover, the case law
counsels that the remedial decree should be ‘as specific as possible, not only in the core of its
relief, but in its outward limits, so that parties may know [ ] their duties and unintended
contempts may not occur.’”); International Salt Co. v. United States, 332 U.S. 392, 400 (1947).
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decrees have been fully implemented, which means that decrees
that place continuing obligations on defendants must be
monitored. This requires, in the first instance, that decrees be
drafted with sufficient reporting and access requirements to keep
us apprised of how the decree is being implemented, and then a
continuing commitment of Division resources to decree
compliance and enforcement. Responsibility for enforcing all of
the Division’s outstanding judgments lies with its civil sections,
to which the judgments are assigned according to the current
allocation of industries or commodities among those sections,
with assistance from a criminal section in criminal contempt
cases.
III. Fashioning the Remedy
Merger remedies take two basic forms: one addresses the structure of
the market, the other the conduct of the merged firm. Structural remedies
generally will involve the sale of physical assets by the merging firms. In
some instances, market structure can also be changed by requiring, for
example, that the merged firm create new competitors through the sale or
licensing of intellectual property (“IP”) rights.9 A conduct remedy usually
entails injunctive provisions that would, in effect, manage or regulate the
merged firm’s postmerger business conduct. As discussed below, in some
cases the remedy may require both structural and conduct relief.
A.

Structural Remedies Are Preferred

The speed, certainty, cost, and efficacy of a remedy are important
measures of its potential effectiveness. Structural remedies are preferred to
conduct remedies in merger cases because they are relatively clean and
certain, and generally avoid costly government entanglement in the market.
A carefully crafted divestiture decree is “simple, relatively easy to administer,

9

U.S. v. 3D Systems Corp., 2002-2 Trade Cas. ¶ 73,738. (D.D.C. 2001).
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and sure” to preserve competition.10 A conduct remedy, on the other hand,
typically is more difficult to craft, more cumbersome and costly to
administer, and easier than a structural remedy to circumvent.
Conduct remedies suffer from at least four potentially substantial costs
that a structural remedy can in principle avoid. First, there are the direct costs
associated with monitoring the merged firm’s activities and ensuring
adherence to the decree. Second, there are the indirect costs associated with
efforts by the merged firm to evade the remedy’s “spirit” while not violating
its letter. As one example, a requirement that the merged firm not raise price
may lead it profitably, and inefficiently, to reduce its costs by cutting back on
quality — thereby effecting an anticompetitive increase in the “quality
adjusted” price.
Third, a conduct remedy may restrain potentially procompetitive
behavior. For instance, a requirement that the merged firm not discriminate
against its rivals in the provision of a necessary input can raise difficult
questions of whether cost-based differences justify differential treatment and
thus are not truly discriminatory. Firms often sell to a wide range of
customers, some of which have very intense demands for the product and
would be willing to pay a high price based on that demand and others of
which are not willing to pay nearly so much. When this is the case, and when
price discrimination is feasible, permitting the firm to charge low prices to
customers that have a low demand for the product and higher prices to
customers that have a high demand for the product can increase not only the
firm’s profits, but total output and consumer welfare as a whole. Requiring
the firm to charge a single price to all may, in such circumstances, result in a
price that excludes the low demand group entirely.
Fourth, even where “effective,” efforts to regulate a firm’s future
conduct may prevent it from responding efficiently to changing

10

United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 331 (1961); see
generally California v. American Stores Co., 495 U.S. 271, 280-81 (1990) (“[I]n Government
actions divestiture is the preferred remedy for an illegal merger or acquisition.”).
-8-

market conditions. For all of these reasons, structural merger remedies are
strongly preferred to conduct remedies.11
B.

A Divestiture Must Include All Assets Necessary for the
Purchaser To Be an Effective, Long-Term Competitor

The assets consolidated in a merger may be tangible (factories capable
of producing automobiles or raw materials used in the production of some
other final good) or intangible (patents, copyrights, trademarks, or rights to
facilities such as airport gates or landing slots). The goal of a divestiture is to
ensure that the purchaser12 possesses both the means and the incentive to
maintain the level of premerger competition in the market(s) of concern.13
This requires a clear identification of the assets a competitor needs to
compete effectively in a timely fashion and over the long-term. Any
divestiture should address whatever obstacles (for example, lack of a
distribution system or necessary know-how) lead to the conclusion that a
competitor, absent the divestiture, would not be able to discipline a mergergenerated increase in market power.14 That is, the divestiture assets must be
substantial enough to enable the purchaser to maintain the premerger level of
competition, and should be sufficiently comprehensive that the purchaser will
use them in the relevant market and be unlikely to liquidate or redeploy

11

See discussion infra Section III.E.

12

The use of “purchaser” in this Guide refers to the third-party purchaser of the divested
tangible or intangible assets from the merging firms.
13

See Ford Motor Co. v. United States, 405 U.S. 562, 573 (1972) (“The relief in an
antitrust case must be ‘effective to redress the violations’ and ‘to restore competition.’. . .
Complete divestiture is particularly appropriate where asset or stock acquisitions violate the
antitrust laws.”) (citation omitted).
14

See, e.g., White Consol. Indust. Inc. v. Whirlpool Corp., 612 F. Supp. 1009 (N.D.
Ohio), vacated on other grounds, 619 F. Supp. 1022 (N.D. Ohio 1985), aff’d, 781 F.2d 1224 (6th
Cir. 1986) (court analyzes sufficiency of a proposed divestiture package to restore effective
competition).
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them.15
If, for example, a constraint is the time or the incentive necessary for a
potential entrant or small incumbent to construct production facilities, then
sufficient production facilities should be part of the divestiture package. If the
assets being combined through the merger are valuable brand names or other
intangible rights, then the divestiture package should include a brand or a
license that enables its purchaser to compete quickly and effectively. In
markets where an installed base of customers is required in order to operate at
an effective scale, the divested assets should either convey an installed base of
customers to the purchaser or quickly enable the purchaser to obtain an
installed customer base.
In any event, there are certain intangible assets that likely should be
conveyed whenever tangible assets are divested. Many of these simply
provide valuable information to the purchaser — for example, documents and
computer records providing the purchaser with customer information or
production information, research results, computer software, and market
evaluations. Others pertain to patents, copyrights, trademarks, other IP rights,
licenses, or access to key intangible inputs (for example, access to a particular
range of broadcast spectrum) that are necessary to allow for the most
productive use of any tangible assets being divested, or of any tangible assets
already in the hands of the purchaser.
The package of assets to be divested must not only allow a purchaser
quickly to replace the competition lost due to the merger, but also provide it

15

See Chemetron Corp. v. Crane Co., 1977-2 Trade Cas. ¶ 61,717 at 72,930 (N.D. Ill.
1977). In a merger between firm A and firm B, the Division generally would be indifferent as to
which firm’s assets are divested, despite possible qualitative differences between the firms’
assets, so long as the divestiture restores competition to the premerger level. However, if the
divestiture of one firm’s assets would not restore competition, then the other firm’s assets must
be divested. For example, if firm A’s productive assets can only operate efficiently in
combination with other assets of the firm, while firm B’s productive assets are free standing, the
Division likely would require the divestiture of firm B’s assets.
-10-

with the incentive to do so.16 Unless the divested assets are sufficient for the
purchaser to become an effective and efficient competitor, the purchaser may
have a greater incentive to deploy them outside the relevant market.
A final issue to consider is whether and when it may be appropriate to
permit flexibility in the specification of the divestiture assets. Although the
appropriate identification of the divestiture assets is sometimes obvious, either
due to the nature of the business or the homogeneity of potential purchasers,
this is not always the case. The circumstances of potential bidders may vary
in ways that affect the scope of the assets each would need to compete quickly
and effectively. For example, one potential purchaser might require certain
distribution assets and another may not. In other cases, the Division may be
indifferent between two alternative sets of divestiture assets — for example, a
manufacturing facility owned by merging firm A versus a similar facility
owned by merging firm B, or even two differently configured sets of assets,
either of which would enable a purchaser to maintain the premerger level of
competition in the affected market(s). The Division recognizes the need for
flexibility in defining the divestiture assets in such cases.
However, once the Division files a proposed consent decree, Division
policy requires that the decree include a precise description of the package of
assets that, when divested, will resolve the Division’s competitive concerns by
maintaining competition at premerger levels.17 This will ordinarily require the
identification of a single set of divestiture assets in the consent decree. In rare
circumstances, the decree may include a description of more than one set of
assets the divestiture of which would be acceptable to the Division, with the
defendant permitted to sell any of the described asset packages during the
initial divestiture period.18 If, at any time after the decree is filed, the Division
16

See infra Section IV.D. for a further discussion of the characteristics of an acceptable
purchaser.
17

Nothing, however, prohibits the merged firm from selling additional assets not
specified in the decree.
18

The decree may specify that a selling trustee have similar flexibility to sell the
(continued...)
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and the defendant agree that the sale of an asset package not described in the
consent decree will resolve the competitive concerns raised by the proposed
transaction, the consent decree must be modified to describe this new
divestiture package and the reasons this new divestiture is appropriate must be
set forth in the moving papers.19
C.

Divestiture of an Existing Business Entity Is Preferred

As stated above, any divestiture must contain at least the minimal set of
assets necessary to ensure the efficient current and future production and
distribution of the relevant product and thereby replace the competition lost
through the merger. The Division favors the divestiture of an existing
business entity that has already demonstrated its ability to compete in the
relevant market.20 An existing business entity should possess not only all the
physical assets, but also the personnel, customer lists, information systems,
intangible assets, and management infrastructure necessary for the efficient
production and distribution of the relevant product. Where an existing
business entity lacks certain of these characteristics, additional assets from the
merging firms will need to be included in the divestiture package.
An existing business entity provides current and potential customers
with a track record they can evaluate to assure themselves that the unit will
continue to be a reliable provider of the relevant products. Importantly, an
existing business entity’s track record establishes a strong presumption that it
can be a viable and effective competitor in the markets of concern going
forward. It has, in a very real sense, been tested by the market.
Conversely, a set of assets that comprises only a portion of an existing
18

(...continued)
alternative sets of assets or may require the trustee to sell only one of the described sets of assets.
19

However, a minor deletion of assets from the divestiture package may not require a
decree modification.
20

In some cases, an existing business entity may be a single plant that produces and sells
the relevant product; in other cases, it may be an entire division.
-12-

business entity has not demonstrated the ability effectively to compete. Such
a divestiture almost invariably raises greater concern about the viability or
competitiveness of the purchaser, perhaps because it is missing some
unanticipated yet valuable component.
The Division should scrutinize carefully the merging firm’s proposal to
sell less than an existing business entity because the merging firm has an
obvious incentive to sell fewer assets than are required for the purchaser to
compete effectively going forward. Further, at the right price, a purchaser
may be willing to purchase these assets even if they are insufficient to produce
competition at the premerger level. A purchaser’s interests are not necessarily
identical to those of the public, and so long as the divested assets produce
something of value to the purchaser (possibly providing it with the ability to
earn profits in some other market or enabling it to produce weak competition
in the relevant market), it may be willing to buy them at a fire-sale price
regardless of whether they cure the competitive concerns.
Caveats:

•

1.

Divestiture of Less than an Existing Business Entity May
Be Considered if There Is No Existing Business Entity
Smaller than Either of the Merging Firms and a Set of
Acceptable Assets Can Be Assembled from Both of the
Merging Firms

There may be situations where there is no obvious existing
business entity smaller than either of the merging firms. In
limited circumstances, it may be possible to assemble an
acceptable set of assets from both of the merging firms to create a
viable divestiture. However, the Division must be persuaded that
these assets will create a viable entity that will restore
competition.
2.

Divestiture of Less than an Existing Business Entity Also
May Be Considered When Certain of the Entity’s Assets
Are Already in the Possession of, or Readily Obtainable
in a Competitive Market by, the Potential Purchaser
-13-

C

The Division will approve the divestiture of less than an existing
business entity if the evidence clearly demonstrates that certain of
the entity’s assets already are in the possession of, or readily
obtainable in a competitive market by, the potential purchaser
(e.g., general accounting or computer programming services). For
example, if the likely purchaser already has its own distribution
system, then insisting that a comparable distribution system be
included in the divestiture package may create an unwanted and
costly redundancy. In such a case, divesting only the assets
required efficiently to design and build the relevant product may
be appropriate.
3.

C

Divestiture of More than an Existing
Business Entity May Be Considered when It
Is Necessary to Restore Competition

Divesting an existing business entity, even if the divestiture
includes all of the production and marketing assets responsible for
producing and selling the relevant product, will not always enable
the purchaser fully to replicate the competition eliminated by the
merger. For example, in some industries, it is difficult to compete
without offering a “full line” of products. In such cases, the
Division may seek to include a full line of products in the
divestiture package, even when our antitrust concern relates to
only a subset of those products. Similarly, although the merger
creates a competitive problem in a United States market,
divestiture of a world-wide business may be necessary to restore
competition. More generally, integrated firms can provide scale
and scope economies that a purchaser may not be able to achieve
after obtaining the divested assets. When available evidence
suggests that this is likely to be the case (such as where only large
integrated firms manage to remain viable in the marketplace), the
entity that needs to be divested may actually be the firm itself, and
blocking the entire transaction rather than accepting a divestiture
-14-

may be the only effective solution.
D.

The Merged Firm Must Divest Rights to Critical Intangible
Assets

Where the critical asset is an intangible one — e.g., where firms with
alternative patent rights for producing the same final product are merging —
structural relief must provide one or more purchasers with rights to that
asset.21 Such rights can be provided either by sale to a different owner or
through licensing.22
21

A critical asset is one that is necessary for the purchaser to compete effectively in the
market in question. When a patent covers the right to compete in multiple product or geographic
markets, yet the merger adversely affects competition in only a subset of these markets, the
Division will insist only on the sale or license of rights necessary to maintain competition in the
affected markets. In some cases, this may require that the purchaser or licensee obtain the rights
to produce and sell only the relevant product. In other circumstances, it may be necessary to
give the purchaser or licensee the right to produce and sell other products (or use other
processes), where doing so permits the realization of scale and scope economies necessary to
compete effectively in the relevant market.
22

United States v. National Lead Co., 332 U.S. 319, 348 (1947) (courts may order
mandatory patent licensing as relief in antitrust cases where necessary to restore competition).
When the divestiture involves licensing, the Division will generally insist on fully paid-up
licenses rather than running royalties for two reasons. First, running royalty payments, even if
they are less expensive to the licensee over the lifetime of the license, add a cost to the licensee’s
production and sale of incremental units, tending to increase the licensee’s profit-maximizing
price. The result will be less competition than the two merging firms had previously been
providing. Second, running royalties require a continued relationship between the merged firm
and the purchaser, which could soften competition between them. However, the Division may
consider the use of running royalties if (a) no deal would otherwise be struck between the
merged firm and the licensee (perhaps because the firms differ greatly in their estimates of future
revenue streams under the license) and (b) blocking the deal entirely would likely sacrifice
merger-specific efficiencies worth preserving.
Also, the Division will not generally require royalty free licenses since parties should
ordinarily be compensated for the use or sale of their property, intangible as well as tangible.
See id. at 349 (“[T]o reduce all royalties automatically to a total of zero, regardless of their
nature and regardless of their number, appears, on its face, to be inequitable without special
proof to support such a conclusion.”); Massachusetts v. Microsoft Corp., 373 F.3d 1199, 1231
(continued...)
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When the remedy requires divestiture of intangible assets, often an issue
arises as to whether the merged firm can retain rights to these assets, such as
the right to operate under the divested patent itself. Because such intangible
assets have the peculiar economic property that use of the asset by one party
need not preclude unlimited use of that very same asset by others, there may
be in this sense no cost to allowing the seller to retain the same rights as the
purchaser.
Nonetheless, in the context of a merger, permitting the merged firm to
retain access to the critical intangible assets may present a significant
competitive risk. Because the purchaser of the intangible assets will not have
the right to exclude all others (specifically, the merged firm), it may face a
greater challenge in differentiating its product from rivals and therefore be a
lesser competitive force in the market. Also, if the purchaser is required to
share rights to an intangible asset (like a patent or a brand name), it may not
engage in competitive conduct (including investments and marketing) that it
might have engaged in otherwise. For example, the purchaser may face
greater risks of misappropriation by its rival of future “add on” investments or
marketing activities. Where the purchaser is unable effectively to differentiate
its offering from that of the merged firm, this may weaken its ability and
incentive to compete as aggressively as the two formerly independent firms
had been competing premerger. Moreover, where multiple firms have rights
to the same trademark or copyright, none may have the proper incentive to
promote and maintain the quality and reputation of the brand. In these
circumstances, the Division is likely to conclude that permitting the merged
firm to retain rights to the critical intangible assets will prevent the purchaser
from restoring effective competition and, accordingly, will require that the
merged firm relinquish all rights to the intangible assets.23
However, there may be other circumstances when the merged firm
22

(...continued)
(D.C. Cir. 2004).
23

For example, the Division required the exclusive licensing of brand names in United
States v. Interstate Bakeries Corp., 1996-1 Trade Cas. ¶ 71,271 (N.D. Ill. 1995).
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needs to retain rights to the intangible assets to achieve demonstrable
efficiencies – which are not otherwise obtainable through an efficient
licensing agreement with the purchaser following divestiture – and a nonexclusive license is sufficient to restore competition and assure the
purchaser’s future viability and competitiveness. These conditions are more
likely to be satisfied in, for example, the case of production process patents
than with final product patents, copyrights, or trademarks. This is because the
purchaser is almost certain to rely on the latter to distinguish its products from
incumbent products. In contrast, patented production technology that is
shared, in addition to having the beneficial effect of lowering both producers’
marginal costs, is less likely significantly to affect competition since the
production process generally does not affect the purchaser’s ability to
differentiate its product. Under these circumstances, the merged firm will
likely be permitted to retain certain rights to the critical intangible assets and
may only be required to provide the purchaser with a non-exclusive license.24
There also may be circumstances when licensing the intangible assets to
multiple firms – or perhaps even to “all comers” – is necessary to replace the
competition lost through the merger.25 This might be the case, for example, if
the number one and two firms merge and there is a significant gap between
those firms and the competitive significance of smaller firms.
Licensing to more than one of those smaller firms or new entrants may be
required to replace the competition eliminated by the merger.
E.

Conduct Relief Is Appropriate Only in Limited Circumstances

As discussed above, conduct remedies generally are not favored in
merger cases because they tend to entangle the Division and the courts in the
operation of a market on an ongoing basis and impose direct, frequently
substantial, costs upon the government and public that structural remedies can
24

See, e.g., United States v. 3D Systems Corp., 2002-2 Trade Cas. ¶ 73,738 (D.D.C.

2001).
25

See, e.g., United States v. Miller Industries, Inc., 2001-1 Trade Cas. ¶ 73,132 (D.D.C.
2000); United States v. Cookson Group plc, 1994-1 Trade Cas. ¶ 70,666 (D.D.C. 1993).
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avoid. However, there are limited circumstances when conduct remedies will
be appropriate: (a) when conduct relief is needed to facilitate transition to or
support a competitive structural solution, i.e., when the merged firm needs to
modify its conduct for structural relief to be effective or (b) when a full-stop
prohibition of the merger would sacrifice significant efficiencies and a
structural remedy would also sacrifice such efficiencies or is infeasible. In
either circumstance, the costs of the conduct relief must be acceptable in light
of the expected benefits.
1.

Conduct Relief as an Adjunct to a Structural Remedy

Limited conduct relief can be useful in certain circumstances to help
perfect structural relief. One example of a potentially appropriate transitional
conduct provision is a short-term supply agreement. While long-term supply
agreements between the merged firm and third parties on terms imposed by
the Division are generally undesirable,26 short-term supply agreements on
occasion can be useful when accompanying a structural remedy. For
example, if the purchaser is unable to manufacture the product for a limited
transitional period (perhaps as plants are reconfigured or product mixes are
altered), a short-term supply agreement can help prevent the loss of a
competitor from the market, even temporarily. In such a case, the potential
problems arising from supply agreements are more limited, given their short
duration, and may be outweighed by their ability to maintain another
competitor during the interim.
Similarly, temporary limits on the merged firm’s ability to reacquire
personnel assets as part of a divestiture may at times be appropriate to ensure
26

Given the merged firm’s incentive not to promote competition with itself, competitors
reliant upon the merged firm for product or key inputs are likely to be disadvantaged in the long
term. Contractual terms are difficult to define and specify with the requisite foresight and
precision, and a firm compelled to help another compete against it is unlikely to exert much
effort to ensure the products or inputs it supplies are of high quality, arrive as scheduled, match
the order specifications, and satisfy other conditions that are necessary to restore competition.
Moreover, close and persistent ties between two or more competitors (as created by such
agreements) can serve to enhance the flow of information or align incentives that may facilitate
collusion or cause the loss of a competitive advantage.
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that the purchaser will be a viable competitor. The divestiture of any portion
of a business unit would normally involve the transfer of personnel from the
merging firms to the purchaser of the assets. Incumbent employees often are
essential to the productive operation of the divested assets, particularly in the
period immediately following the divestiture (i.e., they may be integral to
efficient operation of the other assets that are being divested). Current
employees may have uncommon technical knowledge of particular
manufacturing equipment or may be the authors of essential software. While
knowledge is often transferrable or reproducible over time, the immediate loss
of certain employees may substantially reduce the ability of the divested entity
to compete effectively, at least at the outset. To protect against this
impairment, the Division may prohibit the merged firm from re-hiring these
employees for some limited period.27
Restricting the merged firm’s right to compete in final output markets or
against the purchaser of the divested assets, even as a transitional remedy, is
strongly disfavored. Such restrictions directly limit competition in the short
term, and any long-term benefits are inherently speculative. For this reason,
the Division is unlikely to impose them as part of a merger remedy. When the
purchaser appears incapable of surviving or competing effectively against the
merged firm without such restrictions, the Division is likely to seek a full-stop
injunction against the transaction.
Finally, in addition to temporary or transitional conduct remedies, there
may be occasions when continuing conduct relief is needed to effectuate or
bolster the structural remedy. For example, there can be instances under the
Capper-Volstead Act, 7 U.S.C. § 291, and other statutes where antitrust
exemptions could become applicable if the divested assets were owned by
27

See, e.g.,United States v. AlliedSignal, Inc., 2000-2 Trade Cas. ¶ 73,023 (D.D.C.
2000); United States v. Aetna, Inc., 1999-2 Trade Cas. ¶ 72,730 (N.D.Tex. 1999). Of course, in
a situation in which there are a limited number of key employees who are essential to any
purchaser competing effectively in the market, the Division will scrutinize very carefully
whether divestiture is an appropriate remedy. If the Division cannot be satisfied that the key
personnel are likely to become and remain employees of the purchaser, a more appropriate action
may be to block the entire transaction.
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persons having certain characteristics. In those rare situations, a conduct
provision providing that the merged firm and the purchaser of the divested
assets cannot sell the divested assets to a person having those characteristics
might be appropriate, if the efficiencies gained from allowing the merger to go
forward are high.28
2. Stand-Alone Conduct Relief
While conduct remedies are used in limited circumstances as an adjunct
to structural relief in merger cases, the use of conduct remedies standing alone
to resolve a merger’s competitive concerns is rare29 and almost always in
industries where there already is close government oversight. Stand-alone
conduct relief is only appropriate when a full-stop prohibition of the merger
would sacrifice significant efficiencies and a structural remedy would
similarly eliminate such efficiencies or is simply infeasible.
Both horizontal and vertical mergers present the potential to create
efficiencies.30 Where merger-specific scale, scope, or other economies are
28

An example of such a provision is found in the Final Judgment in United States v.
Dairy Farmers of America, 2001-1 Trade Cas. ¶ 73,136 (E.D. Pa. 2000).
29

For example, between October 1, 1993 and September 30, 2003, the Division filed
about 113 merger cases. Less than ten had conduct relief without any structural remedy, and
most of those cases involved the regulated telecommunications industry and the defense
industry. See United States v. MCI Communications Corp, 1994-2 Trade Cas. ¶ 70,730 (D.D.C.
1994), modified, 1997-2 Trade Cas. ¶ 71,935 (D.D.C. 1997) (transparency provision); United
States v. Sprint Corp., 1996-1 Trade Cas. ¶ 71,300 (D.D.C. 1996) (same); United States v. TeleCommunications, Inc., 1996-2 Trade Cas. ¶ 71,496 (D.D.C. 1994) (fair dealing provision);
United States v. AT&T Corp., 59 Fed. Reg. 44158 (D.D.C. 1994) (same); United States v.
Northrop Grumman Corp., 68 Fed. Reg. 1861 (D.D.C. 2003) (fair dealing and firewall
provisions); and United States v. Lehman Bros. Holdings, Inc., 1998-2 Trade Cas. ¶ 72,269
(D.D.C. 1998) (firewall provision and prohibitions on certain joint bidding agreements). See
also United States v. Morton Plant Health System, Inc., 1994-2 Trade Cas. ¶ 70,759 (M.D. Fla.
1994) (firewall provision and prohibitions on certain joint pricing).
30

Horizontal and vertical mergers often produce different types of efficiencies.
Examples of possible horizontal-merger-related efficiencies include achieving economies of
(continued...)
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significant but the merger is on balance anticompetitive, requiring a structural
divestiture might remedy the competitive concerns only at the cost of
unnecessarily sacrificing significant efficiencies. In such situations, a standalone conduct remedy may be appropriate. However, for the prospect of
potentially attainable efficiencies to justify accepting a pure conduct remedy,
the efficiencies in question need to be cognizable rather than merely asserted.
Moreover, they must be unattainable (at reasonable cost) if there is a structural
divestiture. Analogizing to the Merger Guidelines, the Division requires them
to be “conduct-remedy specific.”
Mergers may also present the situation where any possible structural
remedy that would undo the competitive harm would result in the loss of preexisting internal efficiencies, i.e., efficiencies already achieved by a merging
firm, prior to the merger, that are not due to the merger. For example, in
order to minimize costs a firm may use the same distribution system for the
widgets and gadgets that it produces. A divestiture that requires breaking up
the distribution system into a widget distribution system, entirely separate
from the gadget distribution system, may eliminate efficiencies that had been
created by their original consolidation. The Division would give
consideration to a conduct remedy that retained these efficiencies and still
remedied the anticompetitive concern arising from the proposed merger.
There also may be situations where a structural remedy is infeasible.
Certain vertical mergers in particular may simply not be amenable to any type
of structural relief, as is typically found in the case of an upstream firm with a
single plant acquiring a downstream firm with a single plant. Where such a
30

(...continued)
scale or scope, and rationalization of sales forces, design teams, and distribution networks.
Examples of vertical-merger-related efficiencies include elimination of the doublemarginalization problem (i.e., the vertically integrated firm has an incentive to charge a lower
price for the final good compared to the price that results from each of the merging firms setting
prices independently), coordination of the design of intermediate and final products, and perhaps
reduction or elimination of other types of transaction costs. See D. Carlton & J. Perloff, Modern
Industrial Organization 377-417 (3rd ed. 2000) for an explanation of the various efficiencies that
can arise from a vertical merger. For a discussion of the efficiencies that can arise from a
horizontal merger, see Section 4 of the Horizontal Merger Guidelines.
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merger may substantially lessen competition yet would likely result in
significant efficiencies, the Division’s choice necessarily will come down to
stopping the transaction or imposing a conduct remedy.
In deciding whether a conduct remedy is appropriate, the Division will
also consider the costs of monitoring and enforcing the remedy. Monitoring
and enforcing a conduct remedy may be easier in markets in which regulatory
oversight is already being employed and data on the merged firm’s conduct
would regularly be collected and audited in any event. Although those
regulators will not generally have the same incentives and goals as the
competition authorities, the greater transparency of market conduct that they
permit can lower the cost to the Division and the courts of monitoring and
enforcement.31
The most common forms of stand-alone conduct relief are firewall, fair
dealing, and transparency provisions. As discussed below, however, their
ongoing use, along with that of all other forms of stand-alone conduct relief,
can present substantial policy and practical concerns.
a.

Firewall Provisions

Firewalls are designed to prevent the dissemination of information
within a firm. Suppose, for example, that an upstream monopolist proposes to
merge with one of three downstream firms, all three of whom compete in the
same relevant market. The Division may be concerned that the upstream firm
will share information with its acquired downstream firm (and perhaps with

31

This will not, however, eliminate all mechanisms through which conduct-regulated
firms can evade the conduct remedy. For instance, suppose the Division is considering a
conduct remedy partly because a government agency accurately monitors the prices in the
industry (but only the prices). One way to comply with the pricing provision (such as a nondiscrimination provision) might be to keep prices the same, but decrease quality. However, if
quality is not easily altered, or if there are other restraints on the merged firm’s incentive to
decrease quality, then the conduct remedy may be more acceptable.
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the two other downstream firms) that will facilitate anticompetitive behavior.32
A properly designed and enforced firewall could prevent that.
The problems with firewalls are those of every regulatory provision.
The first concern is the considerable time and effort the Division and the
courts have to expend in monitoring and enforcing such provisions. The
second problem is devising a provision that will ensure that the pertinent
information will not be disseminated in any event. The third is that a firewall
may frequently destroy the very efficiency that the merger was designed to
generate.
For these reasons, the use of firewalls in Division decrees is the
exception and not the rule. They are infrequently used in horizontal mergers
because, no matter how carefully crafted, the risks that the merging firms will
act collaboratively in spite of the firewall are great. However, they have
occasionally been used in some defense industry mergers, and in vertical and
other non-horizontal mergers when both the loss of efficiencies from blocking
the merger outright and the harm to competition from allowing the transaction
to go unchallenged are high.
b.

Fair Dealing Provisions

Fair dealing provisions include the concepts of equal access, equal
efforts, and non-discrimination. However, as discussed previously, a nondiscrimination requirement presents the difficult question of whether costbased differences justify differential prices and thus are not truly
discriminatory.33
Suppose, for example, an upstream monopolist proposes to merge with
one of three downstream firms. The three downstream firms all compete in
32

While coordination is perhaps the chief concern in such instances, such information
sharing could also lead rivals concerned about misappropriation of their proprietary information
to under-invest in product development and thus stifle innovation.
33

See supra Section III.A. for a discussion of non-discrimination provisions.
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the same relevant market. A concern arising from this merger could be that
the upstream firm will now have an incentive to favor the acquired
downstream firm by offering less attractive terms to the acquired firm’s two
downstream competitors.
In such a case, consideration may be given to a fair dealing clause
whereby the upstream firm must offer the same terms to all three downstream
competitors. As with most forms of regulation, however, enforcing (and even
drafting) this sort of requirement can be problematic. In the first instance, if
the upstream and downstream firms have merged in such a manner that the
sales price to the acquired downstream firm becomes a mere internal
accounting factor, the upstream firm could set a high, non-discriminatory
price to downstream firms that would nonetheless disadvantage the acquired
downstream firm’s competitors. A fair dealing provision might then be
ineffective. Even where this is not the case, e.g., where regulation at one level
dictates how transfer prices are measured or the vertical integration is only
partial, difficulties remain with fair dealing provisions. In order to accept
such a remedy, the Division must be convinced that it has protected against
problems where the independent downstream firms get lesser quality product,
slower delivery times, reduced service, or unequal access to the upstream
firm’s products.
Such provisions should not be undertaken without careful analysis.
Fair dealing provisions have a great potential for harm as well as good, and
the Division must always evaluate and weigh the benefits of using such a
provision against the risks. When used at all in Division decrees, such
provisions invariably require careful crafting so that the judgment
accomplishes the critical goals of the antitrust remedy without damaging
market performance.
c.

Transparency Provisions

The Division on occasion has used so-called transparency provisions as
the sole or principal form of relief in vertical merger cases. Such provisions
usually require the merged firm to make certain information available to a
-24-

regulatory authority that the firm would not otherwise be required to provide.
For example, a telecommunications firm may be required to inform a
regulatory authority of what prices the firm is charging customers for
telephone equipment even though the regulatory agency may not have
authority to regulate those prices. The theory is that the additional
information will aid the regulatory authority in curtailing the
telecommunications firm from engaging in regulatory evasion by, for
example, charging telephone equipment clients with which it competes for
telephone services higher prices than it charges its other telephone equipment
customers.
Transparency provisions present the same problems that other
regulatory provisions entail. First, they present the difficulty of devising a
provision that will not be circumvented. Second, they require the Antitrust
Division to educate the regulator on the significance of the additional
information and ensure that the information is reviewed. Third, they require
the Division and the courts to expend considerable resources in monitoring
and enforcing the provision. For these reasons, transparency provisions are
also used sparingly in Division decrees.
d.

Other Types of Conduct Remedies

While firewall, fair dealing, and transparency provisions are the most
common forms of stand-alone conduct relief (and even these provisions are
quite rare), other conduct remedies are also possible. These include so-called
competitive-rule joint ventures (“CRJV”),34 non-compete clauses, long-term
34

A CRJV operates under a set of structural and behavioral rules designed to maintain
the independence of multiple selling entities by ensuring that they will obtain the relevant
product (or key input) at or near true marginal cost. Though theoretically appealing, the
technical
requirements for a CRJV to perform as advertised are many and subtle, and there are several
potential pitfalls. Owners have a clear incentive to classify some fixed costs as variable costs,
thereby increasing participants’ marginal cost of production and reducing output. The Division
might also need to insert firewalls to remove concerns about information sharing that would
facilitate collusion and would have to exert resources to monitor the process. The Division has
(continued...)
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supply contracts, and restrictions on reacquisition of scarce personnel assets.35
IV.

Implementing the Remedy
A.

A Fix-It-First Remedy Is Acceptable if It Eliminates the
Competitive Harm

A fix-it-first remedy is a structural remedy that the parties implement
and the Division accepts before a merger is consummated.36 A fix-it-first
remedy eliminates the Division’s antitrust concerns and therefore the need to
file a case.37
The Division does not discourage acceptable fix-it-first remedies. If
parties express an interest in pursuing a fix-it-first remedy that satisfies the
conditions discussed below, the Division will consider the proposal. Indeed,
in certain circumstances, a fix-it-first remedy may restore competition to the
market more quickly and effectively than would a decree. This would be
particularly important, for example, where a rapid divestiture would prevent
asset dissipation or ensure the resolution of competitive concerns before an
upcoming bid.
If an acceptable fix-it-first remedy can be implemented, the Division
will exercise its Executive Branch prerogative to forego filing a case and
conclude its investigation without imposing additional obligations on the
34

(...continued)
used a CRJV only once, in United States v. Alcan Aluminum, Inc., 605 F. Supp. 619 (W.D. Ky.
1985).
35

See supra Section III.E.1.

36

The parties may always unilaterally decide to restructure their transaction to eliminate
any potential competitive harm. While this may obviate the need for the Division to further
investigate the transaction, it is not considered a fix-it-first remedy for the purposes of this Guide
since the Division did not “accept” the fix.
37

A fix-it-first remedy usually involves the sale of a subsidiary or division, or specific
assets of one or both of the merging parties, to a third party.
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parties. A fix-it-first remedy restores premerger competition, removes the
need for litigation, allows the Division to use its resources more efficiently,
and saves society from incurring real costs. Moreover, a fix-it-first remedy
may provide more flexibility in fashioning the appropriate divestiture.
Because different purchasers may require different sets of assets to be
competitive, a fix-it-first remedy allows the assets to be tailored to a specific
proposed purchaser. A consent decree, in contrast, must identify all of the
assets necessary for effective competition by any potentially acceptable
purchaser.
The Division will accept a fix-it-first remedy when it eliminates the
competitive harm otherwise arising from the proposed merger. The same
internal review is given to fix-it-first remedies as is given to consent decrees.
Before exercising its prerogative not to file a case, the Division must be
satisfied that the fix-it-first remedy will protect the market from any adverse
competitive effects attributable to the proposed transaction. A fix-it-first
remedy will not eliminate the Division’s concerns unless the Division is
confident that the proposed fix will indeed preserve the premerger level of
competition. In addition, Antitrust Division attorneys reviewing fix-it-first
remedies should carefully screen the proposed divestiture for any relationships
between the seller and the purchaser, since the parties have, in essence, selfselected the purchaser. An acceptable fix-it-first remedy should contain no
less substantive relief than would be sought if a case were filed.38 The
Division, therefore, needs to conduct an investigation sufficient to determine
both the nature and extent of the likely competitive harm and whether the
proposed fix-it-first remedy will resolve it.39
38

The parties should provide a written agreement regarding the fix-it-first remedy. The
agreement should specify which assets will be sold, detail any conditions on those sales (e.g.,
regulatory approval), provide that the Division be notified when the assets are sold, and state that
the agreement constitutes the entire understanding with the Division concerning the divested
assets. Unless the parties also enter into a timing agreement, a signed stipulation and consent
decree (i.e., a “pocket decree”) should be obtained that will be filed if the parties fail timely to
comply with the written agreement.
39

Although the parties may propose a fix-it-first remedy because they face substantial
(continued...)
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Caveat:

A Fix-It-First Remedy Is Unacceptable if the Remedy Must Be
Monitored

C

If the competitive harm requires remedial provisions that entail
some continued obligations on the part of the merged firm (e.g.,
the use of firewalls or other conduct relief), a fix-it-first solution is
unacceptable. In such situations, a consent decree is necessary to
enforce and monitor any ongoing obligations. For example, a fixit-first remedy would be unacceptable if the merged firm as part of
the solution is required to provide the purchaser with a necessary
input pursuant to a supply agreement. The Division would insist
upon having recourse to a court’s contempt power in such
circumstances so as to ensure the merged firm’s complete
compliance with the agreement and the protection of competition.

B.

A Hold Separate Provision Is a Necessary Component of Most
Consent Decrees

Consent decrees requiring divestiture after the transaction closes should
require defendants to take all steps necessary to ensure that the assets to be
divested are maintained as separate, distinct, and saleable. A hold separate
provision is designed to maintain the independence and viability of the
divested assets as well as competition in the market during the pendency of
the divestiture.
It is unrealistic, however, to think that a hold separate provision will
entirely preserve competition. For example, managers operating entities kept
apart by a hold separate provision are unlikely to engage in vigorous
competition. Likewise, customers during the period before divestiture may be
influenced in their purchasing decisions by the merger, even if the to-bedivested assets are being operated independently of the merged firm pursuant
39

(...continued)
time pressures, the Division must allow itself adequate time to conduct the necessary
investigation, including an evaluation of the proposed purchaser. See discussion infra Section
IV.D.
-28-

to a hold separate provision. Similarly, there may be some dissipation of the
soon-to-be-divested assets during the period before divestiture,
notwithstanding the presence of a hold separate agreement — valuable
employees may leave and critical investments may not be made. For these
reasons, a hold separate agreement does not eliminate the need for a speedy
divestiture.
Nevertheless, hold separate provisions are extremely important in
Division merger enforcement. To ensure that there will be an independent,
effective competitor after divestiture, the divestiture assets must remain
independent and economically viable before divestiture.
C.

The Divestiture Should Be Accomplished Quickly

The Division will require the parties to accomplish any divestiture
quickly. A quick divestiture has two clear benefits. First, it restores
premerger competition to the marketplace as soon as possible. Second, it
mitigates the potential dissipation of asset value associated with a lengthy
divestiture process. The Division recognizes that a comprehensive “shop” of
the assets, the need for due diligence on the part of potential purchasers, and
Division review of the purchaser take time. The Division will balance these
considerations in developing an appropriate timetable for the divestiture
process.
Depending on the size and complexity of the divestiture assets, the
divesting firm normally will be given 60 to 90 days to locate a purchaser on
its own.40 The consent decree may also permit the Division to exercise

40

The Tunney Act provides for a 60-day waiting period before the court can enter a
proposed consent decree. 15 U.S.C. § 16(b). The Division will not oppose the sale of the
divestiture assets to a purchaser acceptable to the Division before the judgment is entered if (a)
the court is notified of the plan to complete the sale before the court enters the judgment and (b)
there is no objection from the court. However, under no circumstance will such a sale preclude
the Division from proceeding to trial, dismissing the case, or requesting additional or different
relief if the court ultimately rejects the proposed decree. See generally United States v. BNS,
Inc., 858 F.2d 456, 466 (9th Cir. 1988).
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discretion in granting short extensions when it appears that the divesting firm
is making good faith efforts and an extension seems likely to result in a
successful divestiture. On the other hand, the Division may insist upon more
rapid divestiture in cases where critical assets appear likely to deteriorate
quickly or there will be substantial competitive harm before the purchaser can
operate the assets. In situations where an investment banker or other
intermediary conducts the shop, the Division may require that the
intermediary’s compensation be based in part on speed of the sale.41
The Division will require regular reports on the divestiture process in
order to ensure good faith efforts and to facilitate a quick review once a final
settlement is proposed. Once a purchaser is proposed, the Division may
require additional information to evaluate both the purchaser and the process
by which the purchaser was chosen. The divesting firm and the proposed
purchaser ordinarily will be required to respond to requests for such
information within 30 days.
D.

The Antitrust Division Must Approve Any Proposed
Purchaser

The Division must approve any proposed purchaser.42 Its approval will
be conditioned on three fundamental tests. First, divestiture of the assets to
the proposed purchaser must not itself cause competitive harm. For example,
if the concern is that the merger will enhance an already dominant firm’s
ability unilaterally to exercise market power, divestiture to another large
competitor in the market is not likely to be acceptable, although divestiture to
a fringe incumbent might. On the other hand, if the concern is one of
coordinated effects among a small set of postmerger competitors, divestiture

41

See infra Section IV.I. for a discussion of the role of a trustee.

42

As discussed above, the Division focuses on specifying in the decree the appropriate
set of assets to be divested quickly rather than on the identification of an acceptable buyer (“up
front buyer”) before entering into a consent decree. If the Division has done this correctly, then
an acceptable buyer should be forthcoming. Moreover, the merging firms are always free to
identify an acceptable buyer in a fix-it-first remedy.
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to any firm in that set would itself raise competitive problems. In that
situation, the Division would likely only approve divestiture to a firm outside
that set.43
Second, the Division must be certain that the purchaser has the incentive
to use the divestiture assets to compete in the relevant market. Even if the
choice of a proposed purchaser does not raise competitive problems, the need
for additional review arises because the seller has an obvious incentive not to
sell to a purchaser that will compete effectively. A seller may wish to
sacrifice a higher price for the assets today in return for selling to a rival that
will not be especially competitive in the future. This is in contrast to a
situation in which the firm selling the assets is itself exiting the market. The
incentive of the latter firm is simply to identify and accept the highest offer.
Because the purpose of divestiture is to preserve competition in the
relevant market, the Division will not approve a divestiture if the assets will
be redeployed elsewhere.44 Thus, there should be evidence of the purchaser’s
intention to compete in the relevant market. Such evidence might include
business plans, prior efforts to enter the market, or status as a significant
producer of a complementary product.45 In addition, customers and suppliers
of firms in the relevant market are often an important source of information
concerning a proposed purchaser’s intentions and ability to compete.
Accordingly, their insights and views will be considered. However, in no case
will they be given veto power over a proposed purchaser.

43

Indeed, if harmful coordination is feared because the merger is removing a uniquelypositioned maverick, the divestiture would likely have to be to a firm with maverick-like
interests and incentives.
44

See supra Section III.B.

45

Complementary businesses often have a strong independent interest in maintaining
competition in the relevant market, because higher prices in that market would impact them
adversely as sellers of complementary goods or services. Further, if others in the relevant
market are not also vertically integrated, creation of a vertically integrated rival may serve to
disrupt postmerger coordinated conduct. See Horizontal Merger Guidelines ¶ 2.11.
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Third, the Division will perform a “fitness” test to ensure that the
purchaser has sufficient acumen, experience, and financial capability to
compete effectively in the market over the long term. Divestiture decrees
state that it must be demonstrated to plaintiff’s sole satisfaction that the
purchaser has the “managerial, operational, technical and financial capability”
to compete effectively with the divestiture assets.
In determining whether a proposed purchaser is “fit,” the Division will
evaluate the purchaser strictly on its own merits. The Division will not
compare the relative fitness of multiple potential purchasers and direct a sale
to that purchaser that it deems the fittest. The appropriate remedial goal is to
ensure that the selected purchaser will be an effective, viable competitor in the
market, according to the requirements in the consent decree, not that it will
necessarily be the best possible competitor.
If the divestiture assets have been widely shopped and the seller
commits to selling to the highest paying, competitively acceptable bidder, then
the review under the incentive/intention and fitness tests may be relatively
simple.46 Ideally, assets should be held by those who value them the most
and, in general, the highest paying, competitively acceptable bidder will be the
firm that can compete with the assets most effectively.47 On the other hand, if
(a) the seller has proposed a specific purchaser, (b) the shop has been
narrowly focused, or (c) the Division has any other reason to believe that the
proposed purchaser may not have the incentive, intention, or resources to

46

The Division may identify specific firms that the seller should contact when the staff
has learned of potential purchasers in the course of its original investigation. In addition, the
Division may, under limited circumstances, require that an investment banker or other
intermediary conduct the shop from the outset when the Division is concerned that the defendant
will not complete the divestiture within a reasonable time. See infra Section IV.I. for a
discussion of the role of a trustee.
47

However, even when the divestiture assets have been widely shopped, it may
sometimes be difficult reliably to rank competing offers. Ranking difficulties materialize when
potential purchasers bid for different packages of assets or when offers are qualified by
contingencies or otherwise depart from simple cash terms. In such cases, the Division may have
to examine the competing offers more closely.
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compete effectively, then a more rigorous review may be warranted.
E.

A Successful Divestiture Does Not Depend on the Price Paid
for the Divestiture Assets

The Antitrust Division’s interest in divestiture lies in the preservation of
competition, not with whether the divesting firm or the proposed purchaser is
getting the better of the deal. Therefore, the Division is not directly concerned
with whether the price paid for the divestiture assets is “too low” or “too
high.” The divesting firm is being forced to dispose of assets within a limited
time frame. Potential purchasers know this. If there are few potential
purchasers to bid up the price, the divesting firm may fail to realize full
competitive value. On the other hand, if there are many interested purchasers,
the divesting firm may actually get a price above the appraised market value.
In either event, the Division will not consider the price of the divestiture assets
unless, as discussed below, it raises concerns about the effectiveness or
viability of the purchaser.
Caveat:

C

The Purchase Price Will Not Be Approved if It Clearly
Indicates that the Purchaser Is Unable or Unwilling to
Compete in the Relevant Market
“Too Low” a Price. A purchase price that is “too low” may
suggest that the purchaser does not intend to keep the assets in the
market. In determining whether a price is “too low,” the Division
will look at the assets’ liquidation value. Liquidation value is
defined here as the highest value of the assets when redeployed to
some use outside the relevant market. Liquidation value will be
used as a constraint on minimum price only when (a) liquidation
value can be reliably determined and (b) the constraint is needed
as assurance that the proposed purchaser satisfies the fundamental
test of intending to use the divestiture assets to compete in the
relevant market. In many cases, however, liquidation value is
difficult to determine reliably. Also, sale at a price below
liquidation value does not necessarily imply that the assets will be
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redeployed outside the relevant market. It may simply mean the
purchaser is getting a bargain. Therefore, if the Division has other
sufficient assurances that the proposed purchaser intends to
compete in the relevant market, the Division will not require that
the price exceed liquidation value.

C

“Too High” a Price. In theory, a price that appears to be
unusually high for the assets being sold could raise concerns for
two reasons. First, it could indicate that the proposed purchaser is
paying a premium for the acquisition of market power. However,
this concern is adequately and more directly addressed in applying
the fundamental test that the proposed purchaser must not itself
raise competitive concerns. Second, a purchaser who pays too
high a price might be handicapped by debt or lack of adequate
working capital, increasing the chance of bankruptcy. Thus, a
price that is unusually high may be taken into account when
evaluating the financial ability of the purchaser to compete.

F.

Restraints on the Resale of Divestiture Assets Will Ordinarily
Not Be Permitted

Although the Division will insist that the purchaser have both the
intention and ability to compete in the market for the foreseeable future, the
Division will not insist that the assets, once successfully divested, continue to
be employed in the relevant market indefinitely. Conditions change over
time, and the divested assets may in the future be employed more productively
elsewhere.
The market for corporate control is imperfect. In unusual cases, an
unfit, poorly informed potential purchaser may overbid and win the divestiture
assets. The Division is not able consistently to foresee and correct faulty
market outcomes. Also, even when in retrospect the market for corporate
control has made a mistake, the market itself tends to correct the mistake as
long as the purchaser is free to resell the divestiture assets to the firm capable
of operating them most efficiently. Therefore, the Division will not attempt to
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limit the purchaser’s ability to resell the divestiture assets, nor will it permit
the seller to do so.
Caveat:

In Unusual Circumstances, the Purchaser’s Ability To Sell the
Divestiture Assets to a Particular Entity or Type of Entity
Will Be Limited

C

Where the Division is confident that during the life of the consent
decree the resale of the divestiture assets to a particular entity or
type of entity would be anticompetitive, it may seek to limit the
purchaser’s ability to sell those assets to such an entity.48

•

There may also be circumstances when the merging firm will be
permitted to limit a licensee’s further licensing of the divested
intangible assets. For example, suppose the remedy includes the
right to use a particular brand name in the relevant market but not
elsewhere. If the value of the brand name elsewhere is both
significant and reasonably dependent on how the brand name is
used in the relevant market, the merging firm may have a
legitimate interest in limiting the licensee’s ability to re-license
the brand name rights.

G.

Seller Financing of Divestiture Assets Is Strongly Disfavored

Seller financing of the divestiture assets, whether in the form of debt or
equity, raises a number of potential problems.49 First, the seller may retain
some partial control over the assets, which could weaken the purchaser’s
48

Division decrees also prohibit defendants from reacquiring the divested assets.
Cf. infra Section V.A. This prohibition on reacquisition of assets is the key reason that the term
of the decree in merger cases exceeds the completion of the divestiture. The typical term of
Division merger decrees is 10 years.
49

The Division may permit the purchaser to make staggered payments to the seller, such
as disbursement out of an escrow account pending final due diligence. This is typically not
considered seller financing.
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competitiveness. Second, the seller’s incentive to compete with the purchaser
may be impeded because of the seller’s concern that vigorous competition
may jeopardize the purchaser’s ability to repay the financing. Similarly, the
purchaser may be disinclined to compete vigorously out of concern that it may
cause the seller to exercise various rights under the loan. Third, the seller may
have some legal claim on the divestiture assets in the event the purchaser goes
bankrupt. Fourth, the seller may use the ongoing relationship as a conduit for
exchanging competitively sensitive information. Finally, the purchaser’s
inability to obtain financing from banks or other lending institutions raises
questions about the purchaser’s viability.
For these reasons, the Division is strongly disinclined ever to permit the
seller to finance the sale of the divestiture assets. The Division will consider
seller financing only when it is persuaded that none of the possible concerns
discussed above exist. For example, in the relatively rare case where the
information financial institutions need adequately to evaluate the purchaser’s
business prospects is either unavailable or costly to obtain relative to the
amount of the financing, very limited seller financing may be considered.
H.

Crown Jewel Provisions Are Strongly Disfavored

A crown jewel provision typically requires the addition of certain
specified — and generally more valuable — assets to the initial divestiture
package if the parties are unable to sell the initially agreed-upon divestiture
assets to a viable purchaser within a certain period. The Division disfavors
the use of crown jewel provisions because generally they represent acceptance
of either less than effective relief at the outset or more than is necessary to
remedy the competitive problem.
In some circumstances there may be a trade-off between requiring a
somewhat smaller, less valuable package of divestiture assets and accepting
greater risk that the remedy will prove inadequate, or demanding a more
substantial divestiture in order to be highly confident that postmerger
competition will be fully preserved. Because the Antitrust Division must be
highly confident that the merger will not harm competition, its preference is to
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demand at the outset a remedy that provides this confidence — rather than one
that may turn out later to require the addition of more assets, e.g., a crown
jewel.
The staff’s investigation should allow it to determine whether a
particular package of assets proposed for divestiture will (a) solve the
competitive problems with the proposed merger and (b) be sufficiently
attractive to viable purchasers. Moreover, because restoring competition,
rather than punishing the merging firm, is the goal of a merger remedy, the
consent decree should not require the divestiture of crown jewel assets that
exceed the assets necessary to remedy the competitive problem.
Crown jewel provisions also provide an opportunity for purchaser
manipulation. If there are only a few potential purchasers and they are aware
of the crown jewel provision in the decree, they may intentionally delay
negotiating for the agreed-upon divestiture assets so that they may later
purchase the crown jewels at an attractive price.50
I.

Selling Trustee Provisions Must Be Included in Consent
Decrees

For divestiture to be an effective merger remedy, the Division must have
the ability to seek appointment of a trustee to sell the assets if a defendant is
unable to complete the ordered sale within the period prescribed by the
decree.51 A selling trustee provision provides a safeguard that ensures the
decree is implemented in a timely and effective manner. In addition, to the
extent that defendants desire to control to whom the decree assets are sold and
50

As discussed in Section III.B. supra, the Division may permit the merging firms to
offer two different asset packages for sale simultaneously in the rare circumstance where either
package would remedy the competitive problem. Such a parallel shop does not present the same
concerns raised by the use of crown jewel provisions.
51

Indeed, even in cases in which a defendant has been ordered to divest the assets to a
designated buyer, a trustee is necessary in the event that the ordered sale is not completed for
some unforeseen reasons. See United States v. Cargill Inc., 1997-2 Trade Cas. ¶ 71,893
(W.D.N.Y. 1997).
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the price at which they are sold, the potential for a selling trustee to assume
that responsibility provides an incentive for defendants to divest the assets
promptly. Thus, every decree in a Division merger case must include
provisions for the appointment of a selling trustee.
In the vast majority of cases, the Division will allow the defendant a
reasonable opportunity to divest the decree assets to an acceptable purchaser
before it asks the court to appoint a trustee to complete the sale. The
assumption is that the defendant, at least initially, is best positioned to have
complete information about the operation and value of the assets to be
divested and to communicate that information quickly to prospective buyers,
thereby facilitating a speedy divestiture to an acceptable purchaser. However,
as discussed in Section IV.D. supra, because a divestiture would introduce a
viable new competitor into the market, the defendant also has economic
incentives to delay or otherwise frustrate the ordered divestiture. Therefore,
the Division will permit the defendant only a limited time to effect the ordered
divestiture before seeking appointment of a trustee.
A defendant may fail to complete a divestiture to an acceptable
purchaser for any number of reasons. The defendant’s selling efforts may
have been dilatory. It may have sought a more favorable price or other terms
than potential purchasers were willing to pay. A decree-ordered divestiture
may also languish for reasons unrelated to the defendant’s diligence in
seeking to divest the assets, e.g., an inability to obtain necessary approvals
from a third party such as a government permitting agency, or the purchaser
backed out of the deal at the last minute.
The divestiture decree should provide that whenever a divestiture has
not been completed by the prescribed deadline for any reason, the Division
may promptly nominate, and move the court to appoint, a trustee with
responsibility for completing the divestiture to a purchaser acceptable to the
Division as soon as possible. In addition, when the proposed remedy is
contingent on the approval of a third party, and that approval will not be
obtained prior to the entry of the decree, the decree should include a
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contingency provision setting forth alternative relief in the event that the
required approval ultimately is not forthcoming.
Caveats:

C

1.

A decree that provides for the immediate appointment of a trustee
to sell the divestiture assets is an unusual merger remedy, reserved
for those situations in which the Division has reason to believe at
the outset that a defendant will not complete an ordered divestiture
within a reasonable time. For example, if the assets deteriorate
quickly such that the seller has an incentive to delay divestiture,
the Division may require the immediate appointment of a selling
trustee. Also, when a defendant has taken an inordinately long
time to complete an ordered divestiture in a previous case, the
Division may conclude that the assets are likely to be promptly
divested only if a selling trustee is immediately appointed to
divest the assets in the current case.
2.

C

The Immediate Appointment of a Selling Trustee May
Be Required in the Rare Instance when the Defendant
Will Not Complete the Divestiture Within a Reasonable
Time

An Operating Trustee May Be Required in the Rare
Instance when the Defendant Is Unlikely to Manage the
Divestiture Assets During the Divestiture Period
Without Impairing Their Value

An operating trustee is responsible for day-to-day management of
all or part of a business ordered to be divested pursuant to the
terms of a decree. Installing a trustee to run a business before
divestiture is an extraordinary remedy. It is highly unlikely that
an operating trustee will have adequate knowledge and incentive
in the short term to run the business effectively. Therefore, the
Division will only require an operating trustee in the very rare
instance in which the Division believes that the defendant is likely
to mismanage the assets during the typical divestiture period and
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thereby impair the likelihood that the divestiture will restore
effective competition. For example, this might occur if the nature
of the assets to be divested is such that their competitive value
could quickly deteriorate if inappropriately managed during the
divestiture period. Appointment of an operating trustee might be
warranted when intangible property such as computer software
has been ordered divested, and under-investment in the
development and improvement of the software in a rapidly
changing business environment may irreparably impair the sale of
the assets as a viable product to any acceptable purchaser.
3.

C

V.

A Monitoring Trustee May Be Required in the Rare
Instance when the Trustee’s Expertise Is Critical to an
Effective Divestiture

A monitoring trustee is responsible for reviewing a defendant’s
compliance with its decree obligations to sell the assets to an
acceptable purchaser as a viable enterprise and to abide by
injunctive provisions to hold separate certain assets from a
defendant’s other business operations. In a typical merger case, a
monitoring trustee’s efforts would simply duplicate, and could
potentially conflict with, the Division’s own decree enforcement
efforts. For this reason, appointment of a monitoring trustee
should be reserved for relatively rare situations where a monitoring
trustee with technical expertise unavailable to the Division could
perform a valuable role.

Consent Decree Compliance and Enforcement

Whether structured as a fix-it-first or a consent decree including
structural or conduct provisions, the remedy agreed upon by the Antitrust
Division and the parties must maintain competition at premerger levels. It is
incumbent upon the Division, pursuant to its responsibility to the public
interest, as well as to the court in the case of a consent decree, to ensure strict
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implementation of and compliance with the agreed-upon remedy.52 To do so,
Division attorneys must first ensure that the decree correctly binds the
appropriate parties, provides sufficient notice of the decree to any persons
against whom the decree may be enforced, and provides a means for Division
attorneys to gather information necessary to monitor compliance. The
Division will commit substantial resources to monitor parties’ implementation
of and compliance with the remedy and will not hesitate to bring actions to
enforce consent decrees, typically through the use of civil or criminal contempt
proceedings.53
A.

The Consent Decree Must Bind the Entities Against Which
Enforcement May Be Sought

For a decree to be effective, it must bind the parties needed to fulfill the
consent decree objectives. Both parties to the transaction are generally named
defendants even if only one will be making the required divestitures.54
Furthermore, the decree should include language to bind the defendants’
successors and assigns, so that a defendant cannot sell its interest in the assets
to be divested before divestiture, thereby frustrating the sale of the divestiture
package to the approved purchaser. If it is anticipated that a non-party to a
decree could be instrumental to its enforcement, the decree should require that
52

The Antitrust Division will likewise commit all resources necessary to ensure that
parties comply with a fix-it-first remedy. Because a fix-it-first divestiture will occur before or
simultaneously with the closing of the main transaction, the attorney assigned to the matter will
likely review the same materials with similar considerations — e.g., viable purchaser and no
limitation on ability to compete — as if the divestiture were taking place under a consent decree.
53

Non-parties are not permitted to enforce Division decrees. The court in New York v.
Microsoft Corp., 224 F. Supp. 2d 76, 181 (D.D.C. 2002), aff’d sub nom. Massachusetts v.
Microsoft, 373 F.3d 1199 (D.C. Cir. 2004), likewise recently noted that “non-parties should not
be allowed direct access to the enforcement mechanisms.” See also Massachusetts v. Microsoft,
373 F.3d at 1243-1244.
54

Naming both parties to the transaction as defendants increases the likelihood that (a)
the assets to be divested are maintained as separate, distinct, and saleable until they are
transferred to the purchaser, (b) the assets to be divested are actually divested, and (c) the
Division can obtain appropriate relief in the event the court does not accept the decree or later
orders revisions.
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actual notice of the decree be given to such a person.55 The decree should also
prohibit defendants from reacquiring or otherwise exerting control over the
assets ordered to be divested.56
B.

The Consent Decree Must Provide a Means to Investigate
Compliance

Consent decrees must have provisions allowing the Division to monitor
compliance. They may require defendants to submit written reports and permit
the Division to inspect and copy all books and records, and to interview
defendants' officers, directors, employees, and agents as necessary to
investigate any possible violation of the decree. Although civil investigative
demands may also be issued to investigate compliance,57 access terms should
nonetheless be included in the decree, both to monitor compliance and to
examine possible decree modification or termination.
C.

The Antitrust Division Will Ensure that Remedies Are Fully
Implemented

Resources will be devoted before and after a decree is entered to ensure
that the decree is fully implemented. Every decree is assigned to staff
responsible for monitoring implementation and compliance. The specific steps
necessary to ensure compliance with a decree will vary depending on its
nature. For a divestiture decree, staff will closely monitor the sale, including
reviewing (a) the sales process, (b) the financial and managerial viability of the
purchaser, (c) any documents related to the sale, and (d) any relationships

55

The parties’ agents and employees, and others who are in active concert or
participation with the parties, will be bound by the decree so long as they receive actual notice of
the order. Fed. R. Civ. P. 65(d). If other non-parties are needed for effective enforcement,
consideration should be given to joining them as parties, Fed. R. Civ. P. 19, 15 U.S.C. § 25, or
otherwise obtaining their agreement to be bound by the decree.
56

However, the decree may permit the merging firm in limited circumstances to retain
rights to intangible assets. See discussion supra Section III.D.
57

15 U.S.C. §§ 1311(c), 1312(a).
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between the purchaser and defendants, to ensure that no such relationship will
inhibit the purchaser's ability or incentive to compete vigorously.
Where a decree requires affirmative acts, such as the submission of
periodic reports, Division staff will determine whether the required acts have
occurred and evaluate the sufficiency of compliance. With respect to decrees
that prohibit certain actions, staff may also need to conduct periodic inquiries
to determine whether defendants are observing the prohibitions.58
D.

The Antitrust Division Will Enforce Consent Decrees

If the Antitrust Division concludes that a consent decree has been
violated, the Division will institute an enforcement action. There are two types
of contempt proceedings, civil and criminal, and either or both may be used.
Civil contempt has a remedial purpose — compelling compliance with the
court’s order or compensating the complainant for losses sustained.59 Staff
may consider seeking both injunctive relief and fines that accumulate on a
daily basis until compliance is achieved.60 Criminal contempt is not remedial
— its purpose is to punish the violator, to vindicate the authority of the court,
and to deter others from engaging in similar conduct in the future.61 Criminal
contempt is established under 18 U.S.C. § 401(3) by proving beyond a
reasonable doubt that there is a clear and definite order, applicable to the

58

Use of special masters for Division decree enforcement is disfavored, Fed. R. Civ.
P. 53(b); New York v. Microsoft Corp., 224 F. Supp. 2d at 179-82.
59

See United Mine Workers v. Bagwell, 512 U.S. 821, 826-30 (1994); IBM v. United
States, 493 F.2d 112, 115 (2d Cir. 1973).
60

See United States v. United Mine Workers, 330 U.S. 258 (1947); United States v.
Work Wear Corp., 602 F.2d 110 (6th Cir. 1979). Moreover, courts have recognized that, under
appropriate circumstances, other equitable remedies may also be available (for example,
compensation for harm or disgorgement of profits as a proxy for harm). In re General Motors
Corp., 110 F.3d 1003, 1018 n.16 (4th Cir. 1997).
61

A criminal contempt proceeding may be instituted by indictment, see United States v.
Snyder, 428 F.2d 520, 522 (9th Cir. 1970), or by petition following a grand jury investigation,
see United States v. General Dynamics Corp., 196 F. Supp. 611 (E.D.N.Y. 1961).
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person charged, which was knowingly and willfully disobeyed. The penalty
may be a fine or imprisonment, or both.
The Antitrust Division has instituted a number of contempt proceedings
to enforce its judgments and will continue to do so where appropriate in the
future.62 In some situations, rather than seeking sanctions for contempt where
the correct interpretation of a judgment is disputed, it may be appropriate
simply to obtain a court order compelling compliance with the judgment.63

62

See, e.g., Work Wear Corp., 602 F.2d 110; United States v. Greyhound Corp., 508
F.2d 529 (7th Cir. 1974); United States v. Morton Plant Health System, Inc., No. CIV.A. 94-748CIV-T-23E, 2000 WL 33223244 (M.D. Fla. July 14, 2000); United States v. Smith International,
Inc., 2000-1 Trade Cas. ¶ 72,763 (D.D.C. 2000); United States v. North Suburban Multi-List,
Inc., 1981-2 Trade Cas. ¶ 64,261 (W.D. Pa. 1981); United States v. FTD Corp., 1996-1 Trade
Cas. ¶ 71,395 (E.D. Mich. 1995). See also United States v. Microsoft Corp., 147 F.3d 935, 940
(D.C. Cir. 1998); United States v. NYNEX Corp., 8 F.3d 52 (D.C. Cir. 1993).
63

See, e.g., United States v. CBS Inc., 1981-2 Trade Cas. ¶ 64,227 (C.D. Cal. 1981).
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