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I INTRODUCTION

The Antitrust Division of the United States Department of Justice (“Antitrust Division”)
appreciates this opportunity to share its views with the United States Securities and Exchange
Commission (“Commission”) on the Commission’s four proposed rules relating to (1) the
disclosure of order execution information (the “Rule 605 Proposal”);! (2) setting minimum
pricing increments, access fees, and transparency requirements (the “Regulation NMS
Proposal”);? (3) competition for certain orders (the “Order Competition Proposal”);* and (4)
setting forth best execution requirements for certain market participants (the “Best Execution
Proposal”),* (collectively, the “Proposed Rules”). The Division commends the Commission for
its commitment to fostering competition in equities markets, which benefits both U.S. investors
and the domestic economy, and for its openness to comments on the Proposed Rules. We offer
the below comments for the Commission’s consideration.

I1. THE ANTITRUST DIVISION’S INTEREST IN THE COMMISSION’S
PROPOSED RULES

The Antitrust Division’s mission is to promote and protect competition, which is a core
organizing principle of the American economy.’ Vigorous competition increases economic
liberty, opportunity, and fairness for consumers and workers alike.® The Antitrust Division,
along with the Federal Trade Commission, is entrusted with enforcing the federal antitrust laws,
which prohibit certain business practices and transactions that have the potential to harm
competition, consumers, workers, and other market participants. Additionally, to further its
mission, the Antitrust Division engages in competition advocacy. This advocacy seeks to
promote competition via comments on rulemakings and legislation, as well as court filings.

The President’s Executive Order on Promoting Competition in the American Economy directs all
federal agencies to consider concentration and competition in industries under their jurisdiction.’
Participants in the financial services industry benefit from competition, as Congress found when

enacting section 11A of the Exchange Act.® Recognizing the importance of efficient financial

! Disclosure of Order Execution Information, 88 Fed. Reg. 3786 (Jan. 20, 2023) (“Rule 605 Proposal”).

2 Regulation NMS: Minimum Pricing Increments, Access Fees, and Transparency of Better Priced Orders, 87 Fed.
Reg. 80,266 (Dec. 29, 2022) (“Regulation NMS Proposal”).

3 Order Competition Rule, 88 Fed. Reg. 128 (Jan. 3, 2023) (“Order Competition Rule Proposal”).

4 Regulation Best Execution, 88 Fed. Reg. 5440 (Jan. 27, 2023) (“Regulation Best Execution Proposal”).

5 See, e.g., N.C. State Bd. of Dental Exam'rs v. FTC, 574 U.S. 494, 504 (2015) (referencing “the Nation’s
commitment to a policy of robust competition”); Standard Oil Co. v. FTC, 340 U.S. 231, 248 (1951) (“The heart of
our national economic policy long has been faith in the value of competition.”).

6 See, e.g., Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 695 (1978) (noting that the antitrust laws
reflect “a legislative judgment that ultimately competition will produce not only lower prices, but also better goods
and services. . . The assumption that competition is the best method of allocating resources in a free market
recognizes that all elements of a bargain—quality, service, safety, and durability—and not just the immediate cost,
are favorably affected by the free opportunity to select among alternative offers.”).

7 Exec. Order No. 14,036, § 5, 86 Fed. Reg. 36,987, 36,991 (July 9, 2021).

8 See 15 U.S.C. § 78k—1(a)(C) (finding it “in the public interest and appropriate for the protection of investors and
the maintenance of fair and orderly markets to assure . . . fair competition among brokers and dealers, among
exchange markets, and between exchange markets and markets other than exchange markets”).



markets to the U.S. economy, the Antitrust Division has long sought to foster competition by
sharing its views with the Commission via formal comments.® Improving the quality of
information available to market participants and updating trading formats and procedures not
only promotes competition, but also promotes fair and efficient markets. The Antitrust Division
recognizes the important role the Commission plays in protecting consumers and competition in
securities markets and welcomes the opportunity to share its comments regarding the Proposed
Rules with the Commission.

III. THE PROPOSED RULES

The Commission’s Proposed Rules intend to improve securities trading by improving the quality
of information available to traders, increasing the granularity of trading data, and improving the
quality of trades made by various market participants.

A. The Rule 605 Proposal

The Commission proposes updating the disclosures required for executed orders for NMS stocks
in the Rule 605 Proposal.!” The proposal would expand the types of entities required to make
available public reports describing the quality of their executed trades. In addition, the
Commission proposes modifying the type of orders covered and the type of information included
in those reports. By making these changes, the reports may provide market participants with
more information about execution quality, and how the quality of trades may differ among
firms.!!

B. The Regulation NMS Proposal

The Commission also proposes several changes to how Regulation NMS stocks are quoted and
the requirements for accessing those quotes.'? First, the proposal suggests changing the
minimum pricing increment (“tick size’) for Regulation NMS stocks, currently at $0.01, to allow
sub-penny quotes, with the minimum allowable increment depending on the quoted spread for
the stock.'® Second, the proposal seeks to lower the cap on fees that trading centers can charge
for executing orders against certain types of quotations.!* Finally, the proposal updates
definitions of “round lots” and “odd lots,” which are ways to categorize quantities of stocks
when quoting prices. This proposal accelerates implementation of the round-lot and odd-lot
updates that were included in the final, but yet-to-be-implemented, Market Data Infrastructure

? See, e.g., U.S. Dept. of Justice, Comments on Market Data Infrastructure (May 26, 2020); U.S. Dept. of Justice,
Comments on Amendments to Exemptions from the Proxy Rules for Proxy Voting Advice (February 5, 2020); U.S.
Dept. of Justice, Comments on Proposed Rules Limiting Ownership and Regulating Governance for Security-Based
Clearing Agencies, Security-Based Swap Execution Facilities, and National Securities Exchanges Under Regulation
MC (December 28, 2010).

10 See Rule 605 Proposal at 3786.

1 See id. at 3864.

12 See Regulation NMS Proposal at 80,267.

13 See id. at 80,278—-84.

14 See id. at 80,289-93.




Rule (“MDI Rule”).!> The current proposed rule provides for a shorter implementation period
than the MDI Rule.'®

C. The Order Competition Rule Proposal

The Commission’s proposal to add an Order Competition Rule is designed to protect the interests
of individual investors trading NMS stocks.!” This proposed rule would designate certain stock
orders placed by individual investors as “segmented orders.” Under the rule, these orders, over
90% of which are currently executed via wholesalers instead of on an exchange, would be
subject to a competitive auction process. '

D. The Regulation Best Execution Proposal

Although FINRA and MSRB rules set out a duty of best execution for broker-dealers, this duty is
not currently addressed by specific Commission rules or standards.!” The Commission’s
proposed Regulation Best Execution seeks to remedy that void. The proposed rule would: (1)
identify specific factors that broker-dealers must address in their policies and procedures on best
execution; (2) set out additional requirements for “conflicted transactions;” and (3) create review
and reporting requirements.”’ Conflicted transactions are those in which a broker-dealer
executes a client’s order as principal, routes an order to an affiliate for execution, or receives (or
provides payment for) order flow involving that client’s order.?! Under the proposed Regulation
Best Execution, broker-dealers would have to implement additional policies and procedures to
address how the broker-dealers will obtain best execution for their clients with respect to these
conflicted transactions.*?

IV.  COMPETITION ISSUES RAISED BY THE PROPOSALS

The Antitrust Division commends the Commission for its work. In particular, the Antitrust
Division is heartened to see that the Commission is seeking to “promote competition as a means
to protect the interests of individual investors and to further the objectives of [a national market
system].”??

15 Market Data Infrastructure, 86 Fed. Reg. 18,596 (April 9, 2021).
16 See id. at 80,294-98.

17 See Order Competition Rule Proposal at 128.

18 See id. at 178.

19 See Regulation Best Execution Proposal at 5442.

20 See id. at 5449.

2l See id. at 5464.

22 See id. at 5466-67.

23 Order Competition Rule Proposal at 128.



A. Protecting competition means keeping up with market realities

The Proposed Rules update regulations that, in many cases, date from 2005 or earlier.* As a
general matter, the Antitrust Division agrees with the Commission that such updating is
important because effective agency action must reflect the realities of current markets, rather
than those of an earlier time.”> Markets have changed in significant ways in the last decades.
For example, when the $0.01 minimum tick size was adopted in 2005, equities markets were still
largely using manual, in-person trading on exchange floors.?

Technological advances now allow many NMS stocks to be priced using increments smaller than
$0.01, such that “based on liquidity and price competition, these stocks could be priced more
aggressively within the spread than is possible with the current pricing increment of $0.01.”%’
Given the market’s ability to support tick sizes smaller than $0.01, the Commission believes that
smaller minimum pricing increments will “facilitate fair competition and equal regulation that
would help market forces to determine the prices of NMS stocks.””® For example, these smaller
tick sizes could allow exchanges to compete more effectively for order flow, since the smaller
tick sizes would more closely match the pricing increments used by off-exchange trading
platforms.? Smaller tick sizes could also de-emphasize the role of speed as a way for trading
firms to win orders, since firms submitting orders to exchanges would be able to compete for
trades by submitting more attractive bids or offers at the smaller tick levels rather than racing to
the front of the queue with an identically-priced bid or ask price.’® This would allow slower
traders to more effectively compete against high-speed traders for trading volume.>!

Similarly, the proposed Order Competition Rule requires that the auction process for segmented
orders to take place in time frames that would be unthinkable during the era of floor trading.>
These auctions would allow a variety of market participants to compete for an order instead of
the order going to a wholesaler that executes the order in isolation.

Just as the Antitrust Division believes that it is important to “update [its] tools to meet the facts,
not try to contort the facts to fit out of date tools,”** we applaud the Commission for seeking to
update its regulations to match current market realities.

24 See, e.g., Regulation NMS Proposal at 80,267; Order Competition Rule Proposal at 143; Rule 605 Proposal at
3787 (last substantive updates in 2000).

25 Jonathan Kanter, “Antitrust Enforcement: The Road to Recovery,” Keynote at the University of Chicago Stigler
Center (April 21, 2022) (“Stigler Center Speech”) (“[N]ew market realities demand new approaches to competition
enforcement.”).

26 See Regulation NMS Proposal at 80,273.

27 Id. at 80,268.

28 Id. at 80,278.

2 See id. at 80,336.

30 See id. at 80,309.

31 See id. at 80,336.

32 See Order Competition Rule Proposal at 244.

33 See id. at 222.

34 Stigler Center Speech, supra note 25.




B. The Commission should account for potential interactions between the Proposed
Rules

The number of changes contemplated by the Proposed Rules means that there are a number of
ways in which these rules could interact with one another.*> The Antitrust Division encourages
the Commission to carefully consider potential interactions among the Proposed Rules when
preparing their final versions, planning for the rules’ implementation timelines, and evaluating
the actual effects of the rules once they go into effect. In particular, the Antitrust Division urges
the Commission to ensure that the final rules, taken together, preserve the benefits to competition
identified by the Commission in each of the rules’ proposals.

For example, the smaller proposed pricing increments in the Regulation NMS proposal could
narrow the price differential between trades executed by a wholesaler compared to that trade if it
were executed on an exchange, increasing the ability of exchanges to compete against
wholesalers for orders.*® This in turn could affect how many orders brokers send to wholesalers,
and therefore would be subject to the proposed Order Competition Rule.?’

Similarly, the Commission believes that, as part of complying with the proposed Regulation Best
Execution, “broker-dealers should generally consider including the level of competition of a
market as an element of its best execution policies and procedures.”® Should both the proposed
Regulation Best Execution and Order Competition Rule be adopted, broker’s best execution
policies and procedures will have to take into account auctions conducted pursuant to the Order
Competition Rule and consider the competitive dynamics of those auctions compared to other
ways to execute clients’ orders.>’

C. The Commission should consider changes in competition due to the
implementation of the Market Data Infrastructure Rule

In addition to the Proposed Rules discussed in this Comment, the Commission should consider
the effects of the MDI Rule when finalizing and implementing the Proposed Rules. The MDI
Rule will change how trading data is distributed, including the level of detail contained in the
data feed(s), the frequency those data fields are updated, and the prices for the feeds. The MDI
Rule also changes who collects these data feeds and how they are distributed to market
participants.

As of the date of this Comment, the implementation period for the MDI Rule is yet to begin and
the effects of the MDI Rule on equities trading are uncertain. While the Commission has
anticipated that the MDI Rule will result in certain changes, such as narrower NBBO spreads for

35 See Order Competition Rule Proposal at 142 n.130; Regulation Best Execution Proposal at 5456 n.136.

36 See Regulation NMS Proposal at 80,325-26.

37 See Order Competition Rule Proposal at 227 n.68]1.

38 Regulation Best Execution Proposal at 5456. Factors the broker could take into account include “considerations
of auction features, such as allocation guarantees and fees, the types of market participants that can participate in an
auction, the breadth of participation in an auction, and the accessibility of auction processes.” Id. at 5456 n.136

3 See id.



certain stocks,*® whether the anticipated effects will come to pass or not, and the magnitude of
those effects, will be uncertain until the new scheme is actually implemented.*! If the MDI
Rule’s mandated changes in “core data” feeds alter trading behavior of the feeds’ users (e.g.,
such as whether firms that take advantage of the MDI Rule’s more detailed core data will be
more or less likely to participate in auctions for retail orders under the Order Competition Rule),
finalizing and implementing the Proposed Rules may lead to overall effects on competition—
either in magnitude or in kind—that differ from those the Commission initially contemplated.
These issues should be carefully considered as the rulemaking process proceeds.

V. CONCLUSION

The Antitrust Division commends the Commission for considering the Proposed Rules, which
have the potential to bring greater transparency and competition to the nation’s securities
markets. We appreciate this opportunity to offer our views to the Commission. We look
forward to further opportunities to collaborate on the best ways to promote competition in
securities markets.

Respectfully Submitted,

/s/ Jonathan Kanter

Jonathan Kanter

Assistant Attorney General
Antitrust Division

U.S. Department of Justice

40 See id. at 5491.
41 See, e.g., Regulation NMS Proposal at 80,307 n.471; Order Competition Rule Proposal at 188 n.421.





