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THE RULE OF REASON IN ANTITRUST LAW

Rumrdog through the history of antitrust law are two combrapuntal
themes: A prohibition of restraint of trede and a principle lately called
the Yrule of reason’ which Llimits the prohibition. The leagel rule sgeinst
restraint of trade began in the 15th century in cases holding thet a cone
trect by which a& man agreed not to practice his trads or professica was
illegel. }/ However, in the course of developwent of the common law, it
became esteblished thal agreements which were auncillary to the sale or
transfer of & trade or business and which were limited so as bto impose &
regtriction no grester then reasonsbly necessary to protect the purchaser's
interest were legal. 2/

Thus, when the Sherman Act, by adopting the concept of raaﬁfaimt of
trade incorporated the common-~lew principles on this subject into the
Federal statutory law 3/ 1t presumsbly lmported both the principle that
restrictions on couwpetition sre illegal end slsgo the principle thet in
some clrocumpbances & showing of reasonsblenssp will legalige gome restxric-

tions on competition. Nevertheless, when the question was Tirst presented

1/ loevinger, The Iaw of Free Enterprise (1949) p. 8 et seq.

g/ Mitchell v. Reynolds (1711) 1 .P. Wms. 181, 2h DBng. Rep. 347; Nordenfelt
v. Mexim Nordenfelt G. A. Co. Itd. {1864) App. cases. 535; Clncinnati, ete.
Packed {fo. v. Bay (1906), 200 U.5. 179.

3/ Standsrd Oil Co. v. United States (1911) 221 U.8. L.



to the U. 8. Supreme Court under tl;e fherman fot, it ves clesrly held
{despite later dlsavowals) that no justificetion of resscnsblensss was
svailable as a defense to & nombinetion which had the effect of re-
straining trade. U/ Inééeﬁs it was inbimated that no question of reasonsble-
ness was open Yo the courts witk reference to such an issue abt common
iaw. 2/ However, whén the Court came to reviev the watier in the Lirst
Standard Oll ctee §/ the Court seid in Tairly explicit terms both that
the Sherman Aet prohibited oaly contracte or acts which were unveasonably
restrictive of compebition snd also thet the gtandard of responsbleness had
been applied to all restraints of trade at the common law. ‘The Court's
assertion is somewhat weskened by the fact that it comstiues the rule of
regzon, nob as e,p};rlyiﬂg & standsrd for judging the character or congeguences
of the chsllenged conduct, bubt as s technique involving the application of
humsn intelligence, or reagon, to the problem of arriving at a ‘;iu&gmeat.

The holding of the Court in the Shtandard 0lL case hes established
mles for the interprebation and spplication of the Sherman Act thet have

guided asntitrust enforcement sinee 1911. However, the analysis by which

the opinlon arrived at its conclusions leaves something to be desired in

4/ United Stetes v. Trans-Missouri Freight 4ssociation (1897), 166 U.8. 290;
Tnited States v. Joint-Traffic Associstion (1898}, 171 U.8. 505.

§/ Addyston Plpe and Steel Co. v. United Statee (1899), 175 U.8. 211,
at pages 237-238.

6/ stendard 0il Co. v. United States (1911}, 221 U.S. 1.



terms of semantic lueidity. Bub even in that opinjon the Cowrt was ab
gome peing o state thel where the charscber or necesssry effect of
aasai.leé acts was to vesbralin trade, they e:oulfi not be taken oub of the |
geope of the stetute by ge&eml reasoning as to theilr expadisucy or non-
expediency. This point was elucidated in the first tobacco company case
which followed shortly thereafter. 1/

In this opinion, the Court stated that the antitrust lavw embraced
amcts which, because of their inherent nature, effect or purpose, restrained
trade or restricted competition. It said that the stetute did nobt forbid
norme) and vsuval contracts to further trade by resorting to all normal
buginess methods. The Court said thet the rule of reason was not that
acts which the statube prohibited could be removed from its prohibliions
by & shmwing that they were reasonsble, but that the duly to interpret
the term restraint of trede required a reasonable meaning which would not
destroy the individual right to contrect and carry on trade.

As might be expected, the promulgation of this rule of reason resulted
in an atté@t by defendants to Jjustify every restrictive combination tﬁaf
was abttacked on the grounds that, in the light of all the ecopomic facts
and condlitions, the particular practice assailed is reasonable. The courts
have respondsd to thie by developing & doctrine of so-called "per se"

violations which are held to be prohibited by the suntitrust laws regordless

7/ United States v. Americen Tobacco Company (1911), 221 U.8. 106,




of any asserted justificetion or slleged reassonsbleness. Such category

of wiolstlons sre sometimss referred to as "unlawful per se” §/ and it is
sometimes sald that such sots are illegal per se regardless of their
resgonablenegs. g/'ﬁowever, guch & view sugpests an srbitrery holding
which, in my opinion, ig not justifisd by an snslysis of the cases them-
selves, HRather, I think tbe correct anslysis is indicated by the statement
pf the Court in the Socony-Vacuum case that “Agreements for price main-
tensnce. . . gre, without more, unreagonable restraints within the meaning
of the Shermen Act because they eliminate competitlion * ¥ ##30/ and by the
statement in certain later cases thet tie~in sgreements snd similsr arrangements
are "unreasonable per es® 11/. This view seems to be that which the Court
itpelf is now taking es indicated by the statement in the Northern Pacific
decigicn thet "There are vertain sgreements or practices which becsuse

of their psrnicious effect on competition and lack of any redeeming virtue
are conslusively presumed to be unressonsble and, therefore, illegal without
slsborate inquiry as to the preclse herm they have csused or the business
excuse for their use.® 12/ In the apt phrese of a recent decision, such

practices are "intrinsically unressonable®. 13/

8/ United States v. Socony-Vacuum Oil Co. (1940}, 310 U.S. 150 st p. 218,

9/ Las Vegas Merchant Plumbers! Asgoclation v. United States {C. 4. Nev.,
1954), 210 Fed, 2d 732, cert. den. 348 U.8. 817, rehearing den. 348 U.S. 889,

10/ United States v. Socony-Vacuum 011 Co. (1940) 310 U.S. 150, at p. 218
et seq.

11/ International Salt Co. v. United Stetes (1947), 332 U.5, 392; Times-Picayune
v. United States (1953), 345 U.S. 594i. '

12/ Northern Pacific Railrosd v. United States (1958), 356 U.S. 1, st p. 5.
13/ Silver v, New York Stock Exchange {U.5,D.C. S.D.N.Y., June 16, 1961).
FA



In this view, the distinction to be made between the categories of
acts which are prohibited by the antibtrust levs is bebveen those whick
are intringicelly and those which are exbrinslcally unressonsble. Acts
vhich are intyinsicslly unyeamsonsble violate the antitrust lswe because
their inherent character is so restrictive of eonpetition that the courts
will not underteke mn elsborate economic inguiry into their purposes,
tendencles or effects, or into the circumstances giving rise to thelr
sdoption and use,

over the years & muber of specific practices have been found to be
thus intrinsically unreasconable and, therefore, illegal under the antiftrast
Lavs.

HMrst, of caurée, are the treditionsl agreements not to compebe which
ore not ancillary to g legibinmabe contrect. Such non-ancillary covenswkbe
egainst competition are clearly illegal. 14/

A second ecategory of conduct whiech is intrinslcally unrﬁaémﬁabla and,
therefore, illegal ig that of collusive price fixing. As hes been established

in wmeny cases, price fixing combinations are illegel whether they are

1/ Johmson v. J. Schlitz Brewing Co. (1940}, 33 Ped. Supp. 176; alsc see
Tnited States v. Joint-Traffic Association (1898), 171 U.8. 505; Northern
Securities Company v. United States (1904), 193 U 8. 197; Shawvnee Compress
Compsny '« Anderson (1508}, 209 U.8. 301; United States v. Reading Co. (1012),
226 U.S. 32h4; United States v. Sisal Saules Corp. (1927), 27k v.8. 268;

Morton Salt Co. v. Suppiger Co. (1942}, 31b4 0.8, 488; Bertford-Empire Co. v.
United States (1945), 323 U.S. 386.



korizontal 15/ or vertical. 16

Third, as wes recogniced by the Athorney QGeneral's COmmittee,‘ﬁhere
ig 1ittle doubt, elther s a mebtbter of principle or of precedent, thab
sgreemsntbs gmong competitors for market division, ghould be and are trested
like price conbrol arrangements. izf As recent cases have illusbrated,

a division of the wmarket between competitors ig intrinsically unreasonsble,
agﬁ therefore illegal, whether it occcurs by way of allocabtion of teryi-
tories or of customers. 18/

A Tourth class of intrinsically unreasonable sctivities Ilg that
composed of group boycotis of any character. These are Intrinsically
unreasonsble, and therefore lliegsl, whether they are purely commercisl In
nature gg/ or purpoftedly baged upon some broader or wmore elaborate genersl

justification. 20/

15/ United Stetes v. Trenton Potteries (1927), 273 U.S. 392; United Stetes
v. Socony-Vacuum 0il Co. (1940), 310 U.8. 150.

16/ Dr. Miles Medical Co. v. John D. Park & Sons Co. (1911}, 220 U.8. 373;
Inited States v. Univis Lens Co. (1942), 316 U.8. 241; United States v.
Bausch & Lomb COptical Co. (19hk), 321 U.8. 707; Cf. United Stetes v. Colgate
& Co. (1919}, 250 U.8. 300; United States v. Parke, Duvis & Co. (1960},

362 U.8. 29.

17/ Report of the Attorney Gemeral's National Committee to Study the Autitrust
laws (1955}, p. 26.

18/ United States v. Consolidated Laundries Corp. (C.A. 24, My 31, 1961);
United States v. White Motor Compeny (U.S.D.C. N.D. chio, 1961).

19/ Klor's v. Brosdway-Hale Stores (1959}, 359 U.8. 207; Rediant Burners v.
Peoples Gae Co. (1961), 364 U.S. 656.

20/ Fashion Originators Guild v. Federal Trede Commission (IGW1), 312 U.S.
557; silver v. New York Stoek Exchange (U.S.D.C. S.D.N. Y., June 16, 1961);

We Wallace Iirkpetrick, Commercisl Boycotts as per s¢ violations of the Sherme
Act Wceo. Washington L.R., 302,387 (Jan., Feb. 1942)



The fifth cebegory of intrinsically unreasonsble combinations is
“hat vhich foreclosss 'campe‘i;:ﬁ:.ers from any substantlsl market by tle-dn
agreenents . gj:/ The varistions of buch agredments and the qualifications
of the rule suggested by mcexsﬁ cases make this cabegory somevhat leas
disbinet in Its scope than those that have been meationed. Perhaps the
sategory itself ip stlll in the process of judicial demarcation. Bub
there seems little doubt that there iz a clsss of intrinsically unvessonsble
tying apreemenis. |

Finally, it seews felrly clesr that sgreements involving the pooling
of profits and losses by compebitors are intrinmsically wressonsble and,
therefore illegally restrictive of competiblon. %—/ It is likely that
thers are other practices vwhich may, when the lssue is sguarely presented,
be held to be intrinsicslly unreasonsble. Thus, there is soms suggestion
that an agreement among competitors to limit the supply of s commodity may
be inbtrinsically unreasoneble and illegal. .;3..3f Undoubtedly there are others

thet I have failed to note.

g,:e.j' Intermebional 8zld fo. v, United States (l%’?’}, 392 8. 392; Timeg
Picayune v. United States (1953), 345 U.8. 594; United States v. Paramount
Plobures Inc. (1988}, 334 U.S. 131; Northern Pacific Railroad v. Unlted States
{1958}, 356 U.85. 1; but. cf. United States v. Jerrold Electronies Corp., (1560}
187 ¥. Supp. 545, aff'd. 365 U.8. 567; and Dehydrating Process Co. V.

&. 0., Smith Corp, (1 CA 1961) 1 ATRR X-9.

22/ United States v. Paremount Pictures, Inc. (1948), 334 U.8. 131.

23/ Stenderd Oil Compeny v. United States {1931), 283 U.8. 163; United States
v. Socony-Vacuum O0il Co. {1940}, 310 U.§. 150.



The infinite miety of practices that may be abbtacked as m%f&in‘ba
of trade snd that are not intringicelly unreascnsble are ﬁhcse which mey
be found to be unreagonsble bécause of extrinsic or circumstential elements.
These may be founé unreasongble in oy case becsuse of their purpose, their
tendency, or thelr effect. 24/ In any event, the inguiry is mot whether
the sets complained of are expedient, bub vhether, because of the circuw-
stances in which they oceur, they are restrictive of competition by reagon
of their purpose, Ltheir tendency or thelr schtual effect.

In the cowmmon mde.cf taiking about these classes of cases, it ls
said thet am to the first category, those which are inbrinsicslly unresson-
able, they are illegal per se; and that as to the second cslegory, thoge
which are .ex:trinaice;lly voreasonshle, they are subject to the szo-called
"rale of reason". It seems to me thet such teminelégy is eﬁaeatmliy mig-
leading end tends to be confusing of clesr thought on the gubject. The
implication seems to be that, except for certain excephtional practices
which are per se illegel, any restraint of itrade wey be justified by showing
ite expediency or utdlity Ho those involved. Such lsuguage aﬁggeata thet
regsonsbleness is irrelevant ag to the so-~palled per se viclabions sud
that, ss to all other violstlons, they are illegal only if such as would not

be undertsken by & ressonsble man.

I%_y Fashion Originators Guild v. Federsl Trade Commission (1941), 312 U.8.
57; United States v. Columbia Steel Co. (1948}, 33% U.s. 495.



A& Tar more realisbic approach Is that the antitrust lew is slways
concerned with 8 pregmatic judgment as to the reasonsbleness of trade
practices from the ﬁéci&l viewpoint. The aifference betwsen the categories
of violetion ia betwsen those which are intringically or ivherently con-
trary to fthe social inbterest in competltion by virtue of the nature of
the acts involved, and those witlch are unreasonable only because of
exbrinsic conditions or circumstantial evidence. Ag Lo the latter category,
the purpose, the tendency, snd the effect of the amcts upén coppetition must
be estsblished by evidence. 4s to those which are intrinsically or in-
herently unreasoneble, their character is mch thet thelr econowic tendency
and effect 1s judiclally koown.

This is essen’éiall;r the view now taken by the Supreme Jourt which
has sald, "This prinéiple of per se unressonsbleness not only makes the
type of restraints which are proscribed by the Shermmn Act wmore cerbedn bo
the beneflt of everyone concerned, but it algo asyvelds the necessity for
an inecredibly complleated and prolonged economic investlgation into the
entire history of the industry involved, as well ss related industries, in
an effort to determdne st large vhether a psriicular restraint has been un-
reasgonable -- &n Inquiry go often wholly frultless when underteken.™ gﬁ/

It is implicit in this approach to the subject that, whether the legal
Judgment 1s based upon intﬁnsie or extrinsic evidence, it is always ine
tended to be both & pragmatic and & reasconable one. The law proscribeg

only prectices which reasonable men have judged soclally incomputible with

25/ Northern Pacific Reilroad v. United Stabtes (1958), 356 U.8. 1, at p. 5.



the mmintenance of a free g@mpetﬁ;iv& econony. The only differerce between
the categories of pmﬁteribéd scts is whether evidence o e&t&’biﬁs&x The
sonclusion that they are gxﬁreeaonahle ié inherent in the cheracter of the
achs or Bwnt be asught io the cirewmstastisl sebting. In sny case, the
rule of reason is impliclt in every determinsntion that any comduct is
1ilegal as restraint of trade.
*HE 8

Such & view of the antitrust lavs inevitably bss conseguences fop
an enforcement progras. 'To begin with, sz to prectices which sre ipntrin.
sleally unressonsble - such as price-~fiwing - these must be ﬁmaém& “s
equally forbidden to all business - whether it is big or small either in
sksets or in market power. As to such practices, the relative or sbsolute
slze of a business hes sigaificance only &s it way relate to the gubstanti-
ality of the iwmpact of the practices wpon interstate commerce.

én the other hand, as to the far wider range of practices which are
prohibited only as they mey appesr to be unreasonable in the setiing of
econgmic ciroumstances in which they occur, both the relative and the avsolute
sige of the enterprises involved is significent. %o pouse only one cobvious
exsmple: an acquisition or merger by a company that i{s already very large
is far more likely substantislly to lessen competition or tend to create
g monopoly i contmwentién\ of the aatiitrust lave than a siwlilar transaciion
by a company that is small in relation fto its warket. The intention of
those who wrote the antitrust laws, the purpose that epeaks from the lavs

themselves, and the spirit in which they have been construed, all combine

10



to make manifés% that o princlpsl objective of the laws is to set a limit
to the aggrandizement of egonomic power.

Uafortunately bdn antltriust enforcement program based upon such premises
will set no statistical fecdrds. An incresse in the number of cases filed
is to be achieved only by increasing the number of defendants, which, since
the pumber of big and powerful businesses is limited, is most likely to
mean exbending the scépe of ambitrust attack to the activities of enterprises
that are successively smaller snd wesker in thelr respective markets.

Since the resources of both the Antitrust Division and the couris
are Jimited, this, in turn, hss at least & tendency o result in diverting
abtention from the princiyal.objectives of the lawse. The effectiveness of
antitrust.enfnrcement cannot be measured by ststistics as Vo nuwbers of
cases started. Were {the program of enforcement perfectly effective, there
would be universal voluntary complisunce, so that litigation would be confiped
entirely to the borderline cases in which the application of antitrust
principles caunot be known wlithout full judicial inguiry and determingtlon.
e such wbopian condition seems immdnent -~ or even ultimately prospective.
However, such a hypothesls glves emphasis to the point ﬁh&t is significent,
Mois s that the statistical memsures of antltrust enforcement are misw
leading and deceptive. One antitrust ceses 1s not necessarily equal to all
others. A large mumber of cases ngy have relative 1ittle economic impact,
vhereas & single cese may have far reaching consequences. Antitrust cgses

are alsc wost unegqual iun the manpower, effort and resources reguired for



prosecution, as they are in the results that may be achleved.

The purpose of antitrust enforcement is nob to bring as many businesses
s possible duto court; it 15 nok to put people in Jjeil or to impose large
fines; 1t ls not 4o secure the entry of numeroug injunctive decrees. fThe
parpese of antltrust enforcement is to secure ag free snd compebitive con-
ditions as possible ln the American ecomomy. This is the princliple by
whalch we will seek o gulde our enforcement efforts. Although the cone
sequences for purposes of statisticel comparison may be unfavorable, we
beliseve that this is the most effective program Lo promote aﬁtiﬁrnat

principles and achieve sntitrust objectives.
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