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AA A myth has developed.that,antitrust is inherently

a federal legal responsibility requiring.million—dollar
budgets and'almost infinite resources to fight almost end-
‘less legal battles. Thls myth has been perpetuated by the
.press, the bar, and sometimes even by the speeches of
Assistant Attorneys General for Antitrust. I am not going
" to. try to press that myth upon foﬁ today —— most of you know'
.it is not true.. Rather, I~wou1d‘like.to'talk to you today
about-why I believe it to be'critically important that
state authorities continue to be 1nvolved in this act1v1ty,

and how we in the Department of Justice can a551st you.

The need for effective state antitrust laws and their
vigorous enforcement is very real. Most bnsinessesein’this”
country are small buSinesses, with limited hopes and ‘horizons .
. but also embodying important values we all w1sh to protect
and conserve. A vast portion of our gross national product
is generatea by firms and in markets that are essentially
'.regional,_state—wide; often local.

Federal resources are‘simplylnot sufficient to enable
us to investigate ‘and prosecute all the violations that
experience leads us to believe are occurring. fhe AntitruStig
“D1v151on frequently uncovers v1olat10ns 1nvolv1ng only a
few communties and a few million dollars of commerce
4 annually. Unfortunately this klnd.of conduct 15'st111

~ far . too prevalent.



In direct impact on the lives andAéocketbOOKS of'thé
citizens of any particular state; locéi conspiracies aré
probably as mucﬁ of a probleman<néﬁionwide'conspiradies.
Smallef'cases —- small by national standards, but that
dig deeply into the pockets of local residents -—'rgquiggvéh
the attention and diligenée that sﬁaté enforéement N
authotitiés can bring. |

| Perhaps the most important -- and difficult -- part
' of my job is to allocate the Antitrust Division's.few .
resources on a. nationwide basis according to our best
judgement of enforcement.bridrities atlthe‘féderai‘levelgl'
For instance, is it in effect better to attack a huge'Qiéla-.
tion that costs each of 220 million Américans,only a few
cents qf dollars each, or a‘sﬁaller local conspirécf that
cost a comparétive handful of pebpleAa‘gFggt deal.more?u'
Thé answer'ié evident. -- if we do.not prosecute the’
lérger éasé, thefé is;qo one else'th’Caﬁ.

‘You, however, as state officials, are able to direct

antitrust enforcement resources to those-areas where,
from a state'raﬁher than federal pérspective, the nee& is . |
greatest. You have a familiarity, indeed an intensé |
interest, in the business and economic affairs 6f'yoquown‘
state which cannot be matched.at_the federal level. This
gives you both the opportunity and the responsibilify to
make a tremendous cOntribufion to the p:eservation‘éf‘QOmpe—f

tition in your state.



vMuch~of your'enforcenent activity, as_oors; is

‘directed to the hardécore antitrust violations such as
price-fixing, bid=rigoing and.territorialVailocationv
cases. ¥ou are increasingly.taking'the responsibility

for these kinds of cases in situations_that prohaoly'

-could not be reached byﬁthe federal government either

for jorisdictional reasons ortbecaose of resource limi= '
.tations. I wouid note that in the.last year aione, wei‘
mhave referred some - 30 cases of more locaiized‘vioiationsj
to the Attorneys General of 13 states.

Of course, the states have antitrust roles other

than as protector of their c1tizens under state antitrUSt'
laws. States are also purchasers and consumers‘of.goodsuf
-and serv1ces, and thus are potential Victims of antitrust -
crimes; When a public works contract or commodity —~ .such
as bread or milk for school children - 418 price-fixed,
scarce tax dollars are stolen. AStates can, and do, file
civil.damage actions tofrecoyer for their own)account over4-~'
charges paid as a result of'antitrnst violations. This is-:
a function,that cannot, and should not, be'performed'by‘

the federal government. It is- the legitimate~and increasing
- province of State Attorneys General to protect the’revenues::
iof’the states in this fashion; Without yoor active particien
pation, too many 1llegally gained dollars will remain |

unrecovered from the purses of these Violators.



In addition to this role, Title III of the Hart-Scott—
Rodino Antitrust Improvement~Act of 1976 provides for parens:'
patriae actions under the federal antitrust laws by State |
Attorneys General. It permits‘aﬁgtate Attorney General -
to sue in federal court not only on behalf of the state
directly, but also on behalf of'individuals, and consumers-
throughout thepstate. It is imporant to note that Congress'
chose to oestow'thisAsignificant'responsibiiity‘not
on federal law enforcers, ‘but rather on de51gnated state
off1c1als. These suits are 1ntended to allow truly effectlve
recovery of damages sustalned by reason of a_v1olat10n of
federal antitrust law -~ primarily price—fixing.l We have
high hopes that this set of remedieS‘will prove useful -
additions to the antitrust arsenal.' o

Unfortunately, however, because consumers generally do
not purchase from antitrust violators, the Supreme Court's 1.

: 1
decision in Illionis Brick Co. v. State of Illinois

crippled your ability to use the parens patriae remedy,

as well as your state's ability to sue as an indirect
purchaser. Nowhere has the state and federal partnership
in antitrust enforcement been clearer than in the"

efforts still under way to effect legislation reversing

Illinois Brick. Your National Association of Attorneys
General, and many of you personally, have participated
actively‘with those of us in_the,Department of Justice
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in seeking passage'of'this legislation. We narfoWiy
failed in the lastﬁsessionVof*Congréss. . But we

.are hdéeful that responsib1e iegislation will éwifély'be_
énacteé in fhe next Cbngress. I'héVe~made,that éffort.
one of ouf“hﬁghest legislative p;iofities; and I look
forward to renewing our legislaﬁive alliancefithié:time
for é successful result.

Let me now tell you abdut anbther opportunify for -
cooperation,:one that also produces éucceSSes. As you.
probably know,  the Antitrust pivision has been a
vigquus“propbnent of regﬁlatory reform at the federal
levéi for several yeafs. Now the“dereéulation-trend
is vgry:much accepted,in Washington. Real dollars-—-and-
cents progteés-is being made. ThéAPresident hés tgcently_.;
~signed intd‘law-a coﬁpfehénsive‘airiine deregulatiéh.bill;.
The Congress has initiated a wthesale"revisibh of the
1934 Communications Acf aimed at deregulating SUbstantial
parts of the FCC's éonstituency.. Tﬁe-Administration is |
planning a major effort for surface transpértation; Even
the ICC has~now proposed_to reform portioﬁs'ofli£s4genera£!y.‘
outmoded and anticompetitive trucking regulation; |

As significant as we believe our efforts are, wélare
quite aware that there are‘many'moré state regulators
than federal -- the'stateé.regulate things that.the
federal government hasn't yet heara of.. for e;ample;
occupationalklicenéing alone almo;t.certainiy involves
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.mé:e~régulation (in.termé of number of people involved)
at the state leVel‘thah all federal economic reguléto;y
programs put tﬁgethét; I doﬁbt that state regulatbryA
agencies are any lessvsusceptible thén their federai
cousins to céptu:e by the industry'and'subsequent ménipﬁ=
lation as de facto cartel managers. | o |

The public is sick and tired of unneeded regulation.
Federal reéulafionvis'visible, so that is where most of.
““the anger and:frﬁétration has been direétéd fhd;.far. Bﬁt
if the pub;ic were aware -—-— énd it willfbe.shortly -
of how often sﬁate regulation made even'the ICC iook
V:ational,‘some of‘the enerdy now directed at Washingtbn:'
would focus - instead -on your capitél. |

This is where all of you come in. You'can:helﬁ :
‘respond to, even anﬁicipaté, the publicroutqryvagainst
needless and anticompetitive govérnment :egulation.by
acﬁing_aé advocates for competition and regulétory reform’
in your own government. An example of one such experience
occurred recently in West Virginia.- In gational Society of

2
Professional Engineers v. United States, the Department

of Justice challenged a rule prbhibiting'éompetitive bidding
~contained in the Code of Ethics of the NSPE. The NSPE
argued all the Qay to the Supreme Court that its rule . -

was not an antitrust violation because it was sound

“policy for a‘nﬁmber of health and safety reasons _—
éssentially that if engineé:s had~£o~cqmpete-on price, -
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buildings would collapse asfthe.result'of the shoddy
work resulting from price éb@petition.
M;$Qg.§u9£§me Court unanimously rejected this
defense: .
;Exceptions of the1Shérman'Act for.pétenfially N
dangerous goods and services would be tantamount
to a repeal of the statute . . . In sum, the rule
of reason does not support a defense based on the .
assumption that competition itself is unreasonable.®..
In West Virginia, the local rule, élmost idgnfical
to the rule of the national association, was phrased SO
"broadly that it could concei&ably be cohétrued as prohié.
biting an éngineer from giving a p:ospéétivé ciient any - R
indicationiof the fee that would_be charged. Thé cohtinugd
existence of such sﬁate rules would obviously undercut_the.
principle established byAtheASupreme Cou:tis opihion. |
The West Virginia State Attorney General's Office was
familiar with the problem, conducted Qh‘investigétion inﬁo,*
into West Virginia's rule and notified the Board of Regis-
tration for Professional Engineers that the rule was no
longer valid; would not be enforced, and needeq to'be'
be repealed. The simple, clear result is that West
Virginia's consumers stand to receive very significant
benefits from that innovative action. With this kind
.of effort in ali fifty states,.the cémbined impact -
on consumer welfare could be enormous.. |
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Suppdrt for deregUlationican~be‘givén in a humber
of ways. In many states, the Office of £ﬁe Attbrney
Geﬁetal serves as a legal counsél to the numefous state
agenéies. This makes thé remedy rather direct —-- teilAﬂ.
your offending agéncies, in effec;;'thatAyou are no
longer their lawyer if théy need your help to enﬁo;ce

their anticompetitive rules, and perhaps more ominously
. 3 ‘

in view of the City of Lafeyette decision, you won't

defend them if they are sued. I should point out that

this approach can work wonders in very short order.

West Virginia held a workshop where they gave the bad

news not only to the engineers, but to thé.accountants;;'
chizop:actors,‘embalme;s, optometrists, landscape
architects, surveyors and pharmacisté as wéll;

Even when you are not counsei to the off§nding
ageﬁcy, you can still -effectively advbcate competition
through appearances and fiiingé beforé independent
requlatory agencies. The Division freqﬁently makés
such appearances before agencies such as the FCC,_ICC,
and CAB. These agencies in the éast five yedrs{have
become infinitely more sensitive to competition policy
issues, and considerably more amenable to workable
competitive.options than; say, a decade ago. fou:may-
héve similar success in youfvown state. One fertile



area would be‘state'bankihg~régulatioﬁs e too-many.
'needlessiy restrict bfahchiné and other'forms of éompe=
titive behavior. Another might be public utility

fegulatioﬁ -~ the light.bulb.exchange programistruck

. | ~ 4
down by the Supreme Court in Cantor v. Detroit Edison

is a good example df'needless}'anticompetiti&e regulatién;
And finaiiy, I needn't point‘out how many,ffiegds you
~could make, perhaps even'ﬁithin yourlown office, by
.attacking alcoholic beverage cbhtrol regulations which
keep the price of these prized comﬁodities:artificially
high. |

"The cause of regulétdry reform must also be taken
to.the-state législature -—‘most state reguiatidn Starts.
with.an enabling statute, and all tooioftén.the ehabling
legisiatioﬁ allows the fegulators too much leeway tb
défeat competition.

You've already_demonstrated a good deal of success
in getting the~most;basic kind of regulatory feform
through your legislatures -- the passage of modern
antitrust statutes. Since 1570, over ten new state
antitrust statutes héve‘been péssed, and I expecﬁ
. that there will be more good news on this”front in the
near futu#e =; over a;dozen of.youf members eithef have 
propoéals before their legislature, or are preparing |
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‘proposals for legislative action. 'At’their réquest,:i
have testifiéd before legislative committees in Vermont; 
Ohio, and Pennsylvania concerniﬁg ﬁropdéed state anti-
trust initiatives, and I would.like<to offer the
Division®s continued assistance in bringing“before
your 'legislature the importance of effeétive antitrust
laws.

We look forward to cooperating with you in other
'ways as well. We are alfeady engaged, thrdugh new
Section 4(F) of the Claytoh Acf, in sharing with you much
of our investigative files ahd materials. As yoﬁ'know,
4Section 4(F) dire¢ts us to notify~you of‘any action
which we believe may entitle you to'Bting an action for
damages under the Ciayton~Act, and to make available
to you relevant inﬁeétigativeAfiles and materials upon
reéuest., Already close to 50 requests have 5een made
under 4(F). The Division is currently in the process
of draftinglguidelines for disclosure and'notification
under 4(F).. A;though the guideiines“are not yeﬁ_final,
I would .like to give you a brief outline of the factors
that we are considering.

Itris our'view that Sectiﬁn 4(3)(5) 6f the Act
-contemplates more than routine notice tb:the states of.
federal antitrust actions. Instead, it requires the |
Antitruét Division to make é.judgement'on the appropriate-
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‘ fness of notification along certain lines. Among.the
factors we will consider will he: the,factual cir-A
hcumstances of the alleged violation, the posture ot the

.state as a. potential damage clalmant under existing law
and generally, the likely effect of the alleged vrolatlon
A on cogn1zable state 1nterests.

Section 4(E)(b) is also'a valuablefaid , Our.guidellnes
are belng drafted to maxlmlze the: value of 4(F)(b) to you,
~wh11e at. the sameAt1me recognlzlng that the conduct of
- our prosecutions was not intended to suffer from premature:
or.inappropriately broad discloSuretor'dissemination'of |
1investigative5files and.materials;” Our goal is toﬁsupport~‘
the overall. effectiveness of antitrust enforcement, whether
.through state or federal actlons,.and the 1dea behlnd our
gu1de11nes is to strike the requ1red balance between-
disclosure and confidentiality that’ best.achleves this.
There may be disputes when we get down.to.particular
requests but it'is~my hope that the pronulgation of
~ these guidelines and~our continued“consultations“withf
you uill allow 4(F)(b) to provide the broad avenue for
federal and state COoperation'that Congress intended..

4(F)(h) clearly directs us to_disclose theamaximum‘amount
of‘material we responsibly can when a State Attorney~General~n
" -makes a request;"It is also very clear, though;_that'it.is
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not intehded,to serve as a general diécovery devicé for
parties othef than the states. To make sure that it serves -
" the purpose which Congress intendé,.we‘ask fﬁat~requests fd:
investigatory material be made by a State Attorney. General
or his designee'wbp.mustAalsb beva state official,‘for
example, the Assistant.Atto:hey General in charge of the
_state's antitrust unit. When we receive a_rgéugst'frggm
you'éf a desiénated state official, our.Director of
" Operations will indicate to you the.general nafure of'thé '
propoéed disclosure and‘limitations'which may be 1mpoéed
upon it. _ A
'The,broéd,and general'princiﬁles that wili‘likely be
reflected in the guidelines are outlined :or ybur éonsiulAl
’deraﬁion. I invite your comment. |
~First, where a Division investigation'and_anerésulting
prosecution are over, and no grand jury Qas convened, we*cén,,
within certain limits, supply you,ﬁiﬁh just about every;
thing we've gatheied, provided that discloéure ié 1awfu1;"u
The exceptions would probably relatefto civil investigative
demands, premerger notification matérial, confidential
business information and confidential informant55
Grand jury»matérials are often of greafest use to
ybu, but also require the most carefuljhandling(by'us.}
We interpret Rule 6(e) of the Federal:Rules of Criminal °
12 | |
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~ Procedure to ptohibit the.dieciosu;e ef<gtand'jutf;ﬁeterials
without‘a court"order.'"However,.if duz investiéation«orls“
any resultlng prosecution has been termlnated we will
-usually join 1n an appllcatlon by the State Attorney Generai'
to the court for their dlsclosure under 4(F)(b).

| In 01rcumstances where our grand jury 1nvest1gat10n is
completed but a resultlng prosecutlon 1s st111 pendlng, we‘.
would perfer to defer disclosure’ of 1nvestlgatory materlalsa
‘until the prosecution .is over. On occa51on we’ may support"
a'é(e).;equest by the state even though our, prosecutlon '

is still pending when we cen.put apprqprtate and~re11ab1e‘ﬁ
1imitations.on—use'and'futther diseloente; ‘ |

~ When we get.a request'forfméterials'frpm an eben inves—:

tigation}_we‘will’genera11y~resist.disclosure; The.eonfiden4
tiaiity.of our investigations and theit effeEtivenesé ie"
potentially compromised by’making materials prematureiy'aVailable'
in these:cireumstances., As a ptaetical matter,:I‘beiieve this
will always be the ‘case in pending grand jury inveStiéations;
In other pending investigatione, we will také»into.aCCount.:‘
-the;facts and circumstances peculiar to,the‘eaSe to‘deternine_
whether; and in what c1rcumstances, disciosure should . |
" be made. It is 1mportant to keep in mind that. I am talklng
'here ebout the t1m1ng of release,,as dlstlngulshed from"‘
the fact of release in due course.. |
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The Hart~Scott-Rodino bill is not the only important -
piece of legislation that has led to improved cooperation
between the Division and,the.states.’ Today one of the most

significant areas of federal and state éooperétion is the

"Grant Program to Aid State Antitrust Enfofcemént,‘authdrized~‘
'by Congress in Section 309 of the Crlme Control Act of 1976

48 a three=year seed}moneym~program,oﬁ«a551stance in grants

to states to improve their antitrust enforcement capabilities. .
Congress appropriated $1 million under this program for FY-77, - .

510 million for FY-78, and a final $10 million for FY-79.

The FY-77 and 78 approprlatlons were awarded in the flrst

round of grants, based on a populatlon formula that was
worked out with the-actlve a551stance of the Natlonal
Association.of Attoroeye Generalv' The populatlon formula,
adopted to comply with statutory mandate in Sectlon 309(d)

that the Attorney General "prescribe basic criteria for

'the.purpose"of establishing equitable'distribution of

funds received under this section among the States,"
is being used once again for the allocation,of funds."It
should be emphasized, however, that the population forﬁu1a7

is for allocation, and does not necessifily compel the actual

award of that precise amount of funds. States will only.be,

entitled to recei?e the allocated funds if. they submit an

_ acceptable'application meeting the requirements‘of'Section

- 309(b). In reviewing your FY-79 appllcatlon, we 1ntend to _F
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look closely at the narratiﬁg.aségs$m§§§mgou submit of
your §rogram under the prior grant. _in general, ﬁe will be -
ld?king toﬁéee that your program is functional ana~éctivé}
I am pleasédAto hear that for the most pért ﬁhis so. Ih .
égﬂthose few instances whére we see ?roblems'with'a'state’s
program,.we'are going to dp»all that we can to assist
that state in getting its progfam on track, and yill
work closely with that state in ensuring that the".
grant funds are put to best use. " »
I would like to give you a brief.pfofile of how the -
first $11 million dollars was used. Forty-four states, .
thé.District of Columbia, and our host, Puérﬁo Rico, chose
ftéwgérticipate; Thé’éctual'érants rangedAinbsize from |
$130,000 for the ‘least populoﬁs stateé, to $412,500 for
.thé most populous states; A ﬁotél of $ld,944,379 was
awarded.‘ ‘ |
For about twenty=five states, federal funding meant
'the‘creétion of an antitrust office f6r the very first
time. ‘in some instances, these neﬁ antitrust units
consist of only‘two or three attorneys. Other states
were already deeply involved in antitrust before»the~
gréﬁt,ptogram, and have ﬁséd the grant money to'1mproveb,
the sophistication‘of theif éfforts by updating:théir
data retrieval systems‘fotbiitigation support,,computerizéd'v
bid monitoring, and advancea WOrd.prqcéssing systems,
for exémple.
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Overall, tne state budgets'galled for hiring 267 nen
‘people for antitrust efforts -- more«than'donbiing the
number employed'prior to the ptogram.‘ As might beiexpegtéd;
the(fifteen more ponulous étates are spending proportionatéiy
"less of their grant money onipersonnelftnan the otheré, Hiring
statted off somewhat slowly, particularlj in those states .
-wheré there had been no significént antitfust practicé.
Also, because of the time it takes éntitrustvcaées_td develdp}
some statés prudently withheidifuil hiring nntii théir cases
and investigations wete further advancedi However, at
this point, the state gntitrnst progrémé are pretty much.
fuily staffed, and I am looking forwérd to éeeingithe impactt‘
of this energetic'core of nenrattornest :

i am also gratified, for the reasons I éxpréssed
earlier, to see that well over half the stateéiare gearing
' their efforts. towards bringingAprinciples'of competition
into the prbcess of state regulation. These efforts have
included appearancés .beforé state regulatbry‘boards to .
-advocate competitive principles, training fnr étate.
regulatory officials on the basic ptinciples of éntitrust,A

and finally the issuance of Attorney General Opinidns‘ ‘

... concerning the nonenforceability of state regulatory'ruleé

- which: conflict with either state or federal antitrust laws.
" This is one area in‘which_the smaller states appear tb'héve4
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'héd somewhatfof an édge over the larger statés‘éé staté
regulatory rules and regulations which dccupy probably just‘
da few file cabinets in Chauncey ﬁrowning?s office ;ééﬁire é
.céhplex computerized microfilm ret:ieval‘system~t§ cétalbg
in Illinois. The complexity of thé'task»varies ffom ﬁ'
state to state,'and it rather intefesting to note the .
different approaches taken by the states in tackling this  ; ﬂ
 impdrtant problem. We wi1l continﬁé to.obServe your effortéA
with'great interest as~thé'pro§fém continuésg, | |

Another area where different stafés,aré trying different
appfoaches to achieve a common goal is:ih the promotion
of competitive bidding for state and local government-procﬁree~}.
" ment. The efforts in‘the,statés dnce again vary in terms'of
jthe sophisﬁication.needed to handle thé.sﬁate's.préblém;
Ih some states, promotion of,cbmpetitive bidding ié takiﬂg. '
the form of training sessions for-étate purchaéing officiais A
to alert them to the signs of possible antitrust violation -
and perhaps even more importantly, to establish lines of -
communication that encourage ghese officiéls to‘repo;i.an§i
suspicious patterﬁs to the‘sfatéiantitrust‘unit;

Other states have taken an approaéh that relies
on computer analysis. of bid patterns. Méssachusetfs
is developing a bid.monitoringAprogram which it hopes °
to expand into a New England regional bid monitering
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Program; This system will monitor thezbids~oanH;er;g
widesvariety of commodities that are~purchased by
hundreds of local muﬁ£¢i§Ai§£ies, Other states focus on
only one commodity, whlch ylelds a more sophlstlcated
analysis of the bidding pattern for that commodity. This
kind of variation and experimentation isfexcellent;'and'
‘will certainly produce usefulklessons and insights on
:enforcement for all of us., I think it might be a good idea
to have either a nat10nw1de conference or a series of -
reg10na1 conferences in whlch the de51gners of these :
“computer programs can get together and exchange the1r
experlence -- we needn't re—1nvent the wheel in each
state. our" people in the D1v1s1on are also worklng
on similar projects and would be glad to share and
learn from the experience of those of'you in the states;A
The forty-six grant recipients allocated'over $200,000
forAtraining. The State of West Virginia was recently
awarded a grant to develop a series of four.regional and .
perhaps one national conference to train state'antitrust
personnel on antitrust.investigationAandvtrialrtechniques.
We stand ready to continue our full cooperation in sharing
with you our training opportunities. As you know, the
Department of Justice's Advocacy Institute offers periodic
Vseminars. To date, 36 attorneys from the offices~of 32
State Attorneys éeneral have participated in a mock price
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¥ fixing trial in Wéshington, D.C. Oﬁ:'ttaihing~efforts,
bothufor'ou:selves, and for suéh‘attorneYsiasfyou wish'to
ﬁave.participate with us'ﬁill con£inuew |

I haQe‘touched only_é few of the ways that state and
federal antitrust enforcers caﬁiwork'tbgefhe:; The Justice -
Débarfmeht is committed to nurturiﬁg tﬁat partnership
so that together we can help competition work better in -
our economy. I have high'hdpes-for this.pértnérship, -The.
agenda .is é'¢r0wded one, but these are tiue pockeﬁbook }
: issues, vital to all of our citizens. It will demahd~tﬁé
close attentipn'of all of us. TheiDeparﬁment @f Justide'is

fully commitﬁeg.
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