
SETT~T AGREEME~F~ 

This Settlement ("Agreement") isenteredAgreement ~to by ~d~ong th~ U~ted Stat~ 

of~c~ a~g ~ough ~¢ U~ted States Dep~mt of~usfice ("DOY’) md &e O~ce 

~ector ~ of~e U~ted States Dep~m~t of Heath ~d ~ Se~ces ("~S-OIG"), 

(collectively, ~ ~ted States"), P~da ~ Tomcz~ 907 Rue ~de Vu~ Pi~sburg~ 

15220 ("~ator"); ~d ~ayH~ M.D., 532 Soufi ~k¢n Avenue, S~te 210, Pittsb~ 

15232 ("Defendmt"). ~ of the p~so~ ~ entities ~sted above ~I be ref¢~ed to ~l[e~vdy 

I, Preamble 

A, Defemdant owns and manages a pra~oespecializing in ur. ology. The United 

States a.lleges that Defendant improperly billed the Medicare program, 42 U.S.C. 1395 etseq., for 

several services during the period of January 1, I992 through December 3 I, 1995. The United 

States alleges that, among other things, between the years 1992 and 1995, inclusive, Defendant 

did improperly bill the Medicare program for a portion of the billlngs for which he sought 

reimbursement from Medicare under CPT Codes 81000, 87086 and 87184. 

B. The U~ted contends based set forth 
States that, on the conduct in the preceding 

paragraphs,k has or may have certain ~laims andcauses ofaetlon again, st Defendan~ predicated 

upon the False CIalms A~ 31 U.S.C: §§ 3729 -3733, as amended; the CiMI Monetary Penalties 

Law, 42 U.fi:C. § 1320wTa; the Program ~raud Civil Remedies A~ 31 U.S.C. § 3801-3812; and 

the provisions for excinslon from the Medicare and State health care programs, 42 U.S.C. § 

1320a-7(b), 42 U. S.C. § 1320a-Ta and 42 U. S.C. § 1320a-7(d); as well as under common 

theories, for damages and peualfies arising out of the daim~ for reimbursement desaribed in the 

preceding paragraph A and Count 1 of the complaint filed by the Relator at Civil A~ion No. 96­

762 (W.DI Pa:), for the period of~anuary I, 1992 through December 3 I, I995. 
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C. The Relator filed ~mder seal a qui tam complahat on behalf of the United States,


which j~Le~ ~ alleges the same conduct and causes of action set forth in the preceding


paragraphs. See Pa~eta Tomczak_ 
on her o~.l~ehalf and on behalf of the United States of


Americav. Ja~ Herman. M.D.._ Civil Action No, 96-762 (W.D, Pa.), at Count 


D. Defealdant ]fay Herman, M.D., denies that he h~s falsdy billed the Medicare 

programas alleged by the United States and by the Relator in the action fded at Civil Action No. 

96-762 (W.D. l~a.). 

E. In order to avoid tI~ uncertainty and expense of litigation, the Parties hereby reach 

a full and final settlement of all issues and disputes between them based upon the conduct set forth 

in paragraphs A-C of this Agreement, and all of the allegations contained in Count 1 ofthe qui 

tam complaint filed at Civi/Action No. 96-762, for alleged false bi/lhgs to the Medicare program 

for the period of January 1, 1992 through December 31, 1995. 

II. "~ermsand Conditions 

In accordance with the mutual covenants and agreements herein, and with full authority to 

enter into this Agreement and to be bound thereby, the P~es agree as follows: 

1. In settlement of the claims and causes of action that the United States has or may 

have against Defendant, as desen’bed in paragraphs A-C of this Agreement and in the qui tam 

complaint, Defendant agrees to pay to the United States the sum of Twenty-trive Thousand 

Doll~rs ($25,000.00) ("Settlament Amount"). Defandam will pay the Settlement Amount in 

to the United States upon execution of this Agreement. 

2. Defendantwill satisfy the obligations set forth in paragraph 1 by electrode funds 

transfer to the "Departmentof/usfice," as arranged through the !Wmanoi~ Litigation Unit, U.S. 

Attorney’sOttice, Western Distric~ of Pennsylvania or by cashier’s or cert~ed cheek made payable 

to "The United States Department of Susfice," and delivered to Robert L. Eberhardt, Assistant 

United States Attom~, United States A~orney’s O~ce, 
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3. Immediatelyupon execution of this Agreement, Defendant will implement the 

Corporate Integrity and set forth m, Exhibit, 1 to this Agreement .... and("CI~) summarized Plan 


incorporated herein by r~ference.


4. Out of the Settlement Amount, the United States wiLlbay the Rela~or the sum of 

Two Thousand Five Hundred Dollars ($2,500.00). Upon receipt oftl~s sum, the Relator will 

movethe Court to dismiss the qu/tara comp/aint with prejudice. 

5. Subject to the exceptions in paragraph 6 and in consideration of Defendant%


obligations under this Agreement, upon receipt of the Settlement A~.ount, the United States, on


behalfofi~self~ its o~cers, agents, agencies~ mad departments, wil/release Defendant from any


civil or administrative monetary c/aim or cause of action for the con~uc~ described in paragraphs 

A-C above and in Count1 oft.he complmnt faled a’~ Civil Action No.f6-762, relating to the period 

oflanuary 1, 1992 through December 31, 1995, dmt the United Stat~s ha~ or may/rove under the 

~aise C1almsAet, 31 U. S. C. § § 3729-3732 (as amended); at eom~onlaw;,under the Program 

Fraud. Civil Remedies Act~ 3] U,S.C. § 3801-3812; the Civil Monetary !~enaities Imv¢, 42 U.S.C. 

§ 1320~-7a; and from any action seeking exclusion from the Medica~ and State health cm’e 

programs, pursuant to 42 U.S.C. § ]320a-7a, 42 U.S,C. § 1320a-7~), or 42 U.S.C. § 1320a­

T(d). Neither ~he OIG nor I-INS agrees to waive may claims, actions! demands, or causes of aed0n 

they may have against Defendants for conduct other than that desc~’i~ed in paragraphs A-C above. 

This Agreement is intended for the baneth of the Parties oniy, and b~ this instrument the Parties 
t . 

do not waive, compromise or release any claims or causes of action ,against any other person or 

entity: 

7. Notwithstandingmay term of this Agreement, spec’rtFm~tlly reserved and excluded 

from the scopg and termsofthi~ Agreement ~e may a~d all: 

(a) crimimd liability that may arise from the c0nduet des~bed in paragraphs A-C 

mad/or th~ qui tam eomplaintq and any related administrative ~..tmtion for mandatory 

exclusion from the Medicare mad State health care programs~ which may be based upon 
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criminal liability, pursuant to 42 U, S,C, § 1320a-7(a); 

(b) claims that may arise under Title Rcvenu=26, United States Code [internal Code) 

or under securities laws; 

(o) liability to the Uzfited States (or any ageades thereof) for any condu~ other 

tha~ desofibed in paragraphs A-C; 

(d) claims against any individuals, including officers and employees of De.f’endant who 

are crim~ally indicted or convicted, or who enter into criminal plea agreements, Jf such 

claims are based on the conduct described in paragraphs 

(e) claims related to Medicare billings other than those specified in paragraph A-C for 

the period of~Ianuary 1, !992 through’December31, 1995; 

(f) claims related to obligations created by this Agreement, including those ~eated 

by the C~; 

(g) any claims for defective or deficient services. 

8, Nothing in any provision of this Agreement constitutes an agreement by the United 

States concerning the chara~terizatiun of the amounts paid hereunder for purposes of any 

proceeding under Tire 26, United States Code (/ntemal Revenue Cbde), 

9. All costs (as defined inthe Federal Acquisition Regulations (’~FAK") 31,205-47


andas defined in Tires XV~ and X/X of the Social $ecudty Act, 42 U.S.C. § 1395 et ~. and


¯ § I396 et ~_q. and the regulations promtflgated thereunder) incurred by or un behalf of Defendant, 

and his present or former officers, directors, eraployees, shareholders, and agents, in conne~iun 

with 1) the matters covered by this Agreement, 2) the CmvemmentiS audit ~d k~vestigatioa of the 

matters covered by this Agreement, 3) Defendant’s investigation, defense, and the obligations 

undertaken pursuant to the Corporate 5~tegdry Plan incorporated by referenc~ herein, 4) the 

negot[atioa ofthls Agreement, and 5) the payments made to the United States pursuant to ~his 

Agreement shall be unailowable costa for government contracting purposes a~d for Medicare and 

Medicaid purposes. Defendant will account for these amounts separately, and Defendant.will not 
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charge such costs directly or indlrecr/y to any contracts with the United States, or to any cost 

report submitted to the Medicare or Medicaid program or any other government health insurance 

program. Any sums owed by Defeladant to the Unite.d States for payments made to Defendant by 

Medicare end/or Medicaid (federal share) for costs that are unallowable (as defined in this 

paragraph) shall be paid by Defendant to I-K-IS at its direction. 

10. Defendant fully and finally releases, dianisses, and forever discharges the Un~ad 

Sta~es, its agencies, employees, serv~uts, and agents from any and all cl~ims, causes of action, 

liens, lawsuits, liabilities, losses and damages, including attome3/s fees, costs, and exposes, of 

every ldnd and every nature whatsoever, regardless of legal theory and however denominated, 

whether k~own or unknown, suspected or unsuspected, past or furore, which Defendant has. 

asserted or could have asserted against the United States, its agencies, employees, servants, and 

agents~ related to or arising from the facts described in paragraphs A-C above and/or in the qui 

tam complaint. 

11. The Relator ac&nowledges that the Settlement Amount and the amount paid from 

the Settlement Amount by the United States to the Relator are in full compromiseof the 

allegations contained in Count I oft.he qui tam complaint and are fair and reasonable under all of 

the circumstances. 

12. This Settlement Agreement and the Corporate Integrity Plan incorporated by 

reference herein constitute the entire agreement between the Parties. TI~sAgreementmay not be 

altered except by writtea co.nseat of the Parties, except to the extent that Defendant and 

HHS/OIGagree to modification of the Corporate Integfty Plan, pursuant m provisions of the 

CIP. No other additional promlses, conditions or agreements have been entered into other than 

those stated in this Agreement. 

13, Except az provided for herein; each par~y to this Agreementwill bear its owa costs 

incurrexl in con~ction with this case and the qui mm action, including the preparation and 

performance of this Agreement. 
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14. It is understood and agreed that this Settlement Agreement is in compromise of 

disputed claims and that it shall not be construed as an admission or sMdence of llability or 

wrongdoing on the part of Defendant. 

15. The Parties rc~resent that the Agreement is entered into with knowledge of the 

events described herein and upon advice afcounsel, The Parties further ~eprcsent that this 

Agreementis freely and voluntarily entered into without any degree of duress or compulsion 

whatsoever, in order to avoid litigation. 

16. The undersigned signatories represent and warrant that they are fully authorized 

and empowered to execute this Agreement. 

17. The,Parties have executed identical copies ofthls Agreement, each of which will 

be deemed an original. 

18. The provisions of this Agreemeut will be binding upon the Parries and their belts, 

successors, assigns and transferees. 

19, The effective date of this Agreement ks the las~ dam listed among the signature lines 

at the e~d of the Agreement. 
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IN WITNESS WHEREOF,the parties hereto affix their signatures: 

FOR TH~ UNITED STA~S OF AM~_2JCA, KS. D~AR.TM~ OF ~S~CE: 

ROI~RTL. :E~B~RHA_RDT 
Ass~ant United States Attorney 

:FOR THE U.S. DEPARTMENTO:F HEALTH AND HUMAN SERVICES: 

Da~ed:l 

LEWIS MORRIS 
Assistant Inspector General 
Office of Counsel to the Inspector General 
Of~ccoflnSpeqtorGenea-al 
United States Department of Health and 
Human Services 

Dated: 

SCOTT IvffC~ HARE, Esquire 
Counsel for Relatqr 

FOP,. Tt’IE D~A~T: 
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