SETTLEMENT AGREFMENT
I. PARTIES
This Seétlemént Agreement ("Agreement") ts entered into
between the United States of America, acting through the United
States Department of Justice and on behalf of the Office of
Inspector General ("OIG-HHS") of the Department of Health and Human
Services ("HHS“)(ccllectively the "United States"); and VillaView
Community ﬁbspital,‘lnc. (“villaview”) (hereafter referred to as
"the Pa:ties"), through their authorized represeﬁtatives.
IT. PREAMBLE
As a preamble to this Agreement, the Parties agree to the
following:

A. villavView is a California ndn—profit public benefit
corporation' Ehat owns and operates a comﬁunity' hospital _which'
piovides health care services. At all times releyant to this
Aéreement, VillaView submitted claims to the Medicare Program
("Medicare“}, Title XVIII of the Social Security Act,~42 U.s.C. §§
1395—1395ggg, for reimbursement of servicé5‘pfdvidad to Medicare
5eheficiaries;

B. | The United States contendé that, during the period
September 1, 1994, through April 30, 1997,;VillaView submifﬁed or
caused:tO‘be submitted claims for payment to the- Medicare program
" which were false in that the Medicare beneficiaries to whom

VvillaView provided the health care services were referred to



VillaView as the result of illegal remuneration paid to a third
party in violation of the Medicare AntimKickbéck statute, 42 U.S.C.
§ 1326au7b(b) (“the Covered (.onduct”).

C. The United States contends that it has certain civil
claims against Villavieﬁ under the False Claims Act, 31 U.S.C. §§
3729-3733 (“the Act”), other federal statutes and/or common law
doctrines, for the false claims referenced-in paragraph B above.

D. The United States also contends that it has certain
administrative claims against Villaview-under the provisions for
permissive exclusion from the Medicare, Medicaid and other federal
health care programs; 42 U.S.C. § 132ba'7(b), and the provisions
for civil monetary penalties, 42 U.S5.C. § 1320a-7a, for the Covered
Conduct.

E.‘. On or about June‘2l; 1996, James Moore (“Relator;)
filed an action pursuant to the qui tam provisions of the Act in

the United States District Court for the Southern District of

California, United States ex rel. Moore v, VillaView Community
Hospital, Tnc.. et al., civ. No. 96-1i26-BTM (AJ”B_)‘ (s.D. cal.)
{(*the qui tam éctioﬁ”), alleging violation of the Act by VillaVieg
and others for, inter alia, the violation of the Medicare Anti-

'Kickback stétute; as alleged in paragraph B above.
F. VilléView disputes- and denies the contentions of the

United States as set forth in Paragraphs B through E, above.
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G. In order to avoid the delay, uncertainty,
inconvenience and expenserof protracted litigation of thése claims,
the Parties reach a full and ﬁinal gettlement as set forth below.

III. TERMS AND CONDITIONS
ﬁOW, THEREFORE, in consideraﬁion of the mutual promises,

covenants, and obligations set forth below, and for good and
valuable consideration as stated_ herein, the Parties agree as
follows:

g‘/ 1. VillaView agrees to pay to the United States the sum

4€ﬂ0d of $51,000 (the "Séttlement Amount"). Payment shall be made within

ten buéiness days by electronic funds transfer pursuanﬁ to written
instructions provided by the United States Attorney’s Office for
the Southern Diétfict of California, receipt of which instructions
is hereby écknowledged.

2. In cénsideration,of the o@ligations of VillaView set 2/
forth in this Agreement, conditioned upon the égééigiﬁgéiﬁyment in yge???
full of the Settlement Amount, and subjegﬁ to Paragraph && below_.v
(concerning bankruptcy précéedingé commenced within 91 days of the 11{ﬁ7

effective date of this Agreement), the United States (on behalf of -
‘itself, its officers, agents, agencies and depargments) agrees to
release VillaView from any civil or administrative monetary claims

the United States has or may have against VillaView under the False

Claims Act, 31 U.S.C. §§ 3729-3733; the Civil Monetary Penalties
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Law, 42 U.S.C. § 1320a-7a; any othér statute creating causes of
action for c¢ivil damages or civil penalties whicﬁ the Civil
"Division of the Unitea States Department of Justice has actual and
present éuthority to assert and cqmpromisa pursuant to 28 C.F.R.
Part 0, Subpart I, § 0.45(d), and the common law theories of
payment by mistake, unjust enrichment, breach of contract and
fraud, for the Covered Conduct. The United States further‘agrees
that it will cause to be filed with the Court a dismissal with
'pfejudice‘of ﬁhe gui tam action és to VillaView.

3. In considgration of the obligationé of VillavView set
forth in tﬁis Agreement, conditioned upon VillaVieﬂ's payment. in
full-of the Settlement Amount, and subject to Paragraph 11 below
(conce;ning bankruptcy proceedings commenced within 91 &ays of the
effective date of ﬁhis Agreement), the OIG-HHS agrees to release
and refrain from instituting, directing or maintaining any
administrative ciaim ox any action seeking exc}usion from the
Medicare, Medicaid or othar' Federal héalth care programs (as .
defined in 42 U.S.C. § 1320a-7b(f)) against- VillaView uhder 42
U.é.C. § 1320a-7a (qivil Monetary Penalties Law),_or 42 U.5.C. §
1320a-7(b) (permissive exclusion), for the Covergd Copduct, except
as reserved in Paragraph 4 beloﬁ, and as reserved in this

‘?arégrépﬁf" The OIG-HHS expresslf reserves all rights to'comply

with any statutory obligations to exclude VillaView from the

~

Settlement Agreement Between
United States and Villa View : o



Medicare, Medicaid or other Federél health care programs under 42
U.S.C; Section 1320a-7{a) (mandatory exclusion) based upon the
Covered Conduct. Nothing in this éaragraph precludes the OIG-HHS
lfgom taking action against entities or persons, or for coﬁduct and
practices, for which civil claims have been resérved_in Paragraph
4 below. |

4. Notwithstanding any term of this Agreement,
specifically reserved and excluded from tﬁe scope and termé of this
Agreement as to any entity or person (including VillaView) are any
and all of the following:

(1) Any civil, criminal or administrative claims

arising under Title 26; U.8. Code (Internal Revenue Code);

(2} Any criminal liability;

{3) Except as expiicitly stated in this Agfeement,
Aany'administrative liability, inclﬁding mandatory exclusion from
Federal health care programs; |

(4) Any liability to the United States (or its
) aééncies) for any conduct othér than the Covered Conduct; |

| (5) Any claims based upon such obligations as are
created by this Agréeméqt;

| f6) -Any express or‘implied warranty claims or other

claims:for defective or deficient products.or services, including

quality of goods and services, provided by VillavView;
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(7} Any claims for personal injury or property
damage or for other consequential damages arising from the Covered
Conduct ;

{8) Any claims based on a failure to deliver items
or services due; and |

{(9) Any claims against any individﬁéls, including
officers and employees.

5. VillaView has entered into a Corporate Integfity
Agreement with HHS, attached lhereto as Exhibit A, which is
incorporated into this Agreement by reference. VillaView will-
immediately upon exeéution of this Agreement implement its
obligations under the Corporate Integrity Agreement .

6. vVillaView waives and will notlassert any defenses
Villavieﬁ may have to any criminal prosecution or administrative
action relating to ﬁhe Covered Conduct, which defenses may be based
in‘whole or in ﬁart on the Double Jeopardy or Excessive;?ines
- Clause of the Constitution or the ﬁolding of-ﬁrinciples set forth
in United Stétes v. Hélper,‘éQO U.S8. 435 (1989), and Austin v.
United States, 113-.8: Ct. 2801 (1993}, and _agfees that tﬁe
Settlement Amount is.not_punitive in nature“or effect. Nothing_in,
this paragraph or ény other provision of this Agreement constitutes

an agreement by the United States concerning the characterization - --
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of the Settlement Amount for purposes of the Internal Revenue Laws,
Title 26 of the United States Code.

7. .VillaView fully and finally releases the United
States, 1its agenéies, employees, servants, and agents from any
claims (including attorneys fees, costs, and expenses of every kind
and however denominated) which VillaView has asserted, c§ﬁ1d have
asserted, or may assert in the future against the United States,
its agencies, employees, servants, and agents, related to the
Covéred. Conduct and- the United States' invesﬁigation énd
prosecution thereof.

8. The Settlement Amount that Villaviaw must pay
- pursuant to this Agreement by electronic wire transfer pursuant to
Paragraphll abové, will not be decreased as a result of the denial
of claims for payment now being withheld from payment by any
Medicare carrier or intermediary or any State payer, relatedrto the
Covered Conduct and VillaView agrees not .ﬁo resubmit to any
-Médiaare carrier or'intermediary or any State payer .any préviously
denied-claims related to the Covered Conduct, and agfees not - to
appeal any suéh denials of claims.

9. VillaView agrees that all costs (aé defined inrthe

Federal Acquisition Regulations ("FAR") § 31.205-47 and in Titles

XVIII and XIX of the Social Security Act, 42 U.S.C. §§ 1395-1395g9g

(1997) and- 1396—1396&(1997), and the regulations promulgated
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thereunder) incurred by or on beﬁalf of VillaView in connection
with: (1) the matters covered by this Agreement, (2} the
Government's audit and civil and any criminal investigation of the
mattérs covered by thié Agreement, (3} Villaﬁiew‘s investigation,
aefense,. and corrective actions undertaken in response to the
Government's audit and civil and any criminal investigation in
connection with the matters covered by this Agreement (including
‘attorney's fees and the corporate integrity agreement attached
hereto as Exhibit A), (4) the negotiation of this Agreement, and
(5) the payment made pursuant to this Agreement, are unallowable
costs on Government contracts and undef the Medicare Program and -
Medicaid Prégram (hereafter, ."unallowable costs") . These
ﬁnallowable coéts will be separately estimated and accounted for by
VillaView, and the,Hospita; will not.éharge such unallowable costs
directly or indirectly to ahy contracts with the United States or
any state'Medicéid proéram, or seek payment for such unallowable
costs through any cost report, cost statement, information
statemenﬁ ér‘payment request sﬁbmittedrby.VillaView or any of
its subsidiaries to the Medicare or Medicaid_programs.

VillaView fu;ther agrees thét within éﬂ days of the effective
date of this Agreement it will identify to applicable Medicare
carrier and Mediéaid anY'unailowabléfcosts {as defined -in this

_péragraph) included in payments previously sought from the United
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States, or any State Medicaid Program, including, but not limited
to, payments sought in any cost reporﬁs, cost statements,
information reports, or payment rejuests alfeady submitted by
vVillaview or any of its subsidiaries, and will request, and agree,
that such cost reports, cost statements, information reports or
payment requests, even if already settled, be adjusted to account
for the effect of the inclusion of the unallowable costs.
villaView agrees that the United States will be entitled to recoup
from VillaView any overpayment as a result of theinclusi&n ofrsuch
unallowable costs on previously-submitted cost'reports, information
reports, éost statements or requests for payment. Any payments due
after the adjustments have been made shall be paid to the United
States gursuant to the direction of the Department of Justice,
and/or the affected agencies. The United States reserveslits
rights to disagree with any calculations submitted by VilléView or
any of ité subsidiaries on the effect of inclusion of unalléwable
costs (as.defined in this paragraph) on Villaviewfé or any‘of its
‘éubsidiaries' cosgt reports,'éost ététemenés or infdrmation §eports.
Noching-in this-Agreement shall constitute a waiver of the rights

of the United States to examine or reexamine the unallowable costs

described in this Paragraph. _ ‘ ' 2%&[
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10. This Agreement is intended to be fbr the benefit of
the Parties only, and by this instrument the Parties do not release
any claims against any other person or enﬁity. |

11. In the event villaView commences, or a thirty party.
coﬁm@ncés, within 91 calendar days.of the effective date of this
Agreement, any case, proceeding, or other action (a) under any law
relating to bankruptcy, insolvency, reorganizatién or relief of-
debtors, seekiﬁg ﬁo have any order for relief of the Hospital's
debts, - or seeking to adjudicate the Hospital as bénkrupt or
insolvent, or (b) Vseeking appointment of a receiver, trustee,
custodian or other similar official for the Hospital or for all or
any substantiai part of the Hospital’s assets, the Hospital agrees
as follows:

é, ViilaView’s obligations under thiS"Agreement‘mayrnot be
avoided pursuant to 11 U.S.C. Section 547, and VillaView ﬁill'nét
-argue or otherﬁise take the position in ahy such case, proceeding
or action that: (i) ViliéView’s obligations under this Agreement
may -be avoided under 11 U.S.C.-Section 547; (ii) villaView Waé
iﬁsolvent at the time this Agreement was entéred into, ér became
insolvent as aAresult of the payment made to the United States
hereunder; or (iii) the mutual promises, covenants and obligations
set forth in this Agreement do not constitute a contemporaneous

exchange for new value given to VillaView.
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b. ‘In the event that VillaView’'s obligations hereunder are
avoided pursuant to 11 U.S.C. Section 547, the United States, at
its sole option, maf rescind the releases in this Agreement, and
bring any civil and/or administrative claim, action or proceeding
ragainst villaView for the claims that would otherwise be covered by
the releases provided in Paragraphs 2 and 3, above. If the United
States chooses to do so, VillaView agrees that (i) any such claims,
actions or proceedings brought by the United States {including any
proceedings to eﬁélude villaView from participation ip.Medicare,
Medicaid, or other federal health care programs) are not subject to
an “autoﬁatic'stay“ pursuant to 11 U.S.C. Section 362(a) as a
result of the action, -case or proceeding described in the first
clause of this Paragraph, and that Villaview will not argue or
otherwise contend that the United Staﬁes’ élaims, actions or
proceedings are subject to an automatic stay; (ii) that VillaView
will not blead, argue or otherwise raise any defenses underrthe
theories of:statute of limitations, laches, estoppel or similar
- theories, to any such civil or administrati#é-cla;ms, actions or
proceeding which are bfought by the United States within 90
calendar days of written notification Zto vVillavView that the
releasés herein have been‘rescinded.pursuant to this Péfagraph,
except to the extent sucﬁ defenses were availablg oﬁ June 21+ 1996;

and (iii) the United States has a valid claim against VillaView in
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the amount of $165,500, and the United-States may pursue its claim,
inter alia, in the case, action ox proceeding referenced in the
first clause of this ?aragraph, as well as in 8ny other caég,
éction; or proceeding.

c. villaview acknowledges that its agreements in this
Paragﬁaph are provided in exchange for valuable consideration
pro#ided.in this-Agreement.

12. Each part? to this Agreement will bear its own legal
‘and other costs incirred in connection with this ﬁatter, including
the preparation and performancg of this Agreement.

13 VillaView represents that this Agreement is freely
and :volﬁntarily' enﬁered. into without any degree of duress or
" compulsion whatsoever. |

14. This Agreement is goverriéd by the laws of the Unifed
States. The Parties agree that the excldéive jurisdicticn and
venue for any dispute arising between and among the Parties under
this Agreement will be the United States*District Court for the
‘Southern District of Célifornia.

15. This Agreement and the Corporate Iﬁtegrity'Agreement
attached hereto as Exhibit A:constitute the complete agréement
between the Parﬁies. This Agreement may not be amended excéptrbf

“written consent of the Parties, except that only VillaView and 0IG-
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HHS must agree in writing to modification of the Corporate
Integrity.Agreemént. |

16. The undersignua individuals signing this Agreement
on béhalf of VvillaView  represent and warrant that they are
authorized by VillaView to execute this Agreement. The undersigned
United States sigﬁatories represent that they are signing this
VAgreement in their official capacities and that they are authorized
to execute'thié Agreement.

| 17. This Agreement may be executed in counﬁerpartsg

‘each bf which constitutes an original and all of which cénstitute
orie and the samé agreement .

18. This Agreement is effective on the date of‘siénature
of the last signatory to the Agreement.

THE UNITED STATES QF AMERICA

'DATED: 2'25-'7_7 BY: _ A
' : ¢ ES ‘G. La/BELLA

United States Attorney

STEPHEN J. SEGRETO

Assistant U.S. Attorney _

Office of the U.3. Attorney

Southern District of Califormia

SIGNATURES CONTINUE NEXT PAGE
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DATED : :ﬁ/ [2]99 BY: ﬂ %,,/

LEWIS MORRIS

Agsistant Inspector General

Office of Counsel to the

‘Inspector General

Office of Inspector General

United States Department of
Health and Human Services

DATED:V 7%,4(/9? | %ﬂﬂ,\(”

Michael Santos
Tltlechalrman, Board of Directors

APPROVED AS TO FORM AND CONTENT:

, DATED‘: %7/%// y? |

Mary K/ Norvell, Esq.
Foley & Lardner
Counsel for VillaView
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