
UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK


UNITED STATES OF AMERICA, ex tel.

Benjamin V. Climaco,


99 Civ. ii137 (SAS)

Plaintiff,


-against- STIPULATION AND ORDER

OF SETTLEMENT AND


MONTEFiORE MEDICAL CENTER, INC., DISMISSAL ¯


Defendant.


WHEREAS, the United States, by its attorney D~vid N


Kelley, United States Attorney for the Southern District of New


York, filed a Complaint-in-Intervention (the ~Federal Complaint")


against~) defendant Montefiore Medical Center, Inc. ("Montefiore


under the False Claims Act, 31 U.S.C. §§ 3729-3733 (the ~False


Claims Act"), alleging, inter ali~a, that, since in or about 1993


through the present, Montefiore knowingly retained overpayments


obtained under Part A of the Medicare program, 42 U.S.C. §§


1395c-1395i-5, in connection with graduate medical education


(~GME") expenses;


WHEREAS, the Federal Complaint also alleg~t the


United States is entitled to recover monies imp.r~perly paid to


Montefiore under the common law theories o~fraud, conversion and


unjust enrichment;


WHEREAS, this Stipulation and Order of Settlement and


Dismissal (the "Stipulation and Order ~) covers all of the conduct


alleged in the Federal Complaint (the "Covered Conduct");




WHEREAS, Montefiore hereby appears and consents to the


entry of this Stipulation and Order, without admitting any


wrongdoing or liability under the False Claims Act and/or the


commonlaw; :


WHEREAS, to avoid the delay, expense, inconvenience and.


uncertaintz.9~ protracted litigation,._the United States and


Montefiore desire to reach a full and final settlement and


~compromise of the claims that the United States asserts in the


Federal Complaint against Montefiore for the Covered Conduct;


NOW, THEREFORE, the parties hereto, in consideration of


the mutual promisgs, obligations, undertakings and commitments


hereinafter set forth, do hereby covenant and agree as follows:


I. The parties hereto consent to this Court’s


exercise of subject matter jurisdiction over this action and


personal jurisdiction over each of them.


2. Montefiore agrees to the entry of a judgment (in


the form attached hereto as Exhibit A) against it and in favor of


the United States, in full compromis~ and satisfaction of the


allegations set forth in the Federal Complaint, for the sum of


twelve million dollars ($12,000,000) (the "Settlement Amount").


This Settlement Amount shall constitute a debt due and


owing upon entry of.this Stipulation and Order by the Court and


is to be discharged by payment to the United States within thirty


(30) days of the entry of this Stipulation and Order. Montefiore
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shall make such payment by electronic funds transfer pursuant to


written instructions to be provided by the


Attorney’s Office, Southern District of New York.


3. Subject to the exceptions in Paragrap~ ~ 6:and 


below, in consideration of the obligations of Montefi0re set


forth in this S~ipulation .and Order, conditioned, upon


Montefiore’s payment in full of the Settlement Amount, the United


States (on behalf of itself, its officers, agents, agencies and


departments) agrees to release Montefiore, its predecessors,


successors, parents, affiliates, divisions, subsidiaries and all


of its current and former officers, directors and employees


(collectively ~the released persons and entities ~) from any civil


or administrative monetary claim the United States has or may


have against the released persons and entities for the Covered


Conduct under the False Claims Act, 31 U.S.C. ~§ 3~29-3733; the


Civil Monetary Penalties. Law, 42 U~S.C. § 1320a-7a; the Program


Fraud Civil Remedies Act, 31 U.S.C. ~ 3801-3812; or under the


common law or equitable theories of payment by mistake,


disgorgement, unjust enrichment, restitution, recoupment,


constructive trust, negligence, misrepresentation, breach of


contract and fraud.


4. Montefiore agreesto release the United States,


its agencies, employees, servants and agents from any claims


(including attorneys’ fees, costs, and expenses of #very kind and
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however denominated), which Montefiore has asserted, could have


asserted, or may assert in the future against the Uni~~


its 	agencies, employees, servants, and agents related to the


Covered Conduct, and the United States’ investigation an~


prosecution thereof and this Stipulation and Order.


5. This Stipulation. and Order is intended to.be for


the benefit of the parties to this Stipulation and Order only,


and by this instrument-the parties to .tkis Stipulation and Order


do not release any claims against any other person or entity,


except as expressly provided by this Stipulation and’Order.


6. Notwithstanding any term of this Stipulation and


Order, including the release provided in Paragraph 3, any and all


of the following are specifically reserved and excluded from the


scope and terms~of this Stipulation and Order as to any entity or


person:


(a)	 Any civil, criminal" or administrative claims

arising under Title 26, U.S. Code (Internal

Revenue Code);


(b)	Any criminal liability;


(c)	Except as explicitly stated in this Agreement, any

administrative liability, including mandatory or

permissive exclusion (as defined in 42 U.S.C. 

1320a-7(a) or 42 U.S.C. § 1320a-7(b),

respectively) from Federal health care programs

based upon the Covered Conduct;


(d) Any liability to the United States (or its

agencies) for any conduct other than the Covered

Conduct;


(e)	 Any claims based upon such obligations as are




created by this Stipulation and Order;


(f)	 Any criminal, civil or administrative claims


against individuals, including current or former

directors, officers, employees or agents of

Montefiore, who receive oral or written

notification that they are the target of ~

criminal investigation (as defined in the United

States Attorneys’ Manual); who are criminally

indicted, charged, or convicted; or who enter into

a criminal plea agreement related to the Covered


Conduct; and


(g) Any liability to the United States of any entity

or person, including but not limited to any joint

tortfeaser, that or who is notre~e~^~- ~ by ~-~=

terms of this Stipulation and Order.


7. In the event of a criminal prosecution or


administrative action relating to the Covered Conduct, Montefiore


waives and will not assert any defenses it may have based in


whole or in part on a contention that, under the Double Jeopardy


Clause in the Fifth Amendment of the Constitution, or under the


Excessive Fines Clause in the Eighth Amendment of the


Constitution, this Stipulation and Order bars a remedy sought in


such criminal prosecution or administrative action. Montefiore


agrees that this Stipulation and Order is not punitive in purpose


or effect.


Nothing in this Stipulation and Order constitutes an


agreement by the United States concerning the characterization of


the Settlement Amount for purposes of the Internal Revenue Code,


Title 26 of the United States Code.
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8. Montefiore shall be in default of this Stipulation


and Order if it fails to make the payment set forth in Pari~ap~i


2 on or before its due date. The United States will provide


written notice of the default, and Montefiore shall havelan


opportunity to cure such default withih five (5) business days


from the date of its receipt of the notice. Notice of default


will be sent by fax and overnight mail to the undersigned


attorneys for Montefiore. If Montefiore fails to cure the


default within ~-~" (~i business days, the Settlement Amount


shall be immediately due" and payable, and interest shall accrue


at the rate of 12% per annum compounded daily from the date of


default on the remaining unpaid principal balance. Montefiore


shall ~ consent to a Consen~ Judgment in the amount of the unpaid


balance, and the United States, at its option, may: (a) rescind


this Stipulation and Order and reinstate the Federal Complaint


filed in this action; (b) seek specific performance of the


Stipulation and Order; (c) offset the remaining unpaid balance


from any amounts due and owing Montefiore by any department,


agency or agent of the United States at the time of default; or


(d) exercise any other rights granted by law, or under the terms


of this Stipulation and Order, or recognizable at common law or


in equity. Montefiore agrees not to contest any offset imposed


and not to Contest any collection action undertaken by the United


States pursuant to this Paragraph, either administratively or in
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any State of Federal court. In addition, Montefiore shall pay


the United States all reasonable costs of collection and


enforcement under this Paragraph, including attorney’s fees and


expenses.
 ~


In the event that the United States opts to rescind


this 	Stipulation and Qrder, Montefiore expressly agrees not to


plead, argue or otherwise raise any defenses under the theories


of statute of limitations, laches, estoppel or similar theories,


~o any civil or administrative claims which relate to the Covered


Conductr except to the extent these defenses were available on


the date of entry of this Stipulation and Order.


9. Unallowable Costs Defined: All costs (as defined


in the Federal Acquisition Regulations ("FAR"), 48 C.F.R.


~ 31.205-47 and in Titles XVIIi and XIX of the Sociai Security


Act, 42 U.S.C. §§ 1395-1395ggg and 1396-1396v, and the


regulations and official program directives promulgated


thereunder) incurred by or on behalf of Montefiore, its


predecessors, successors, parents, affiliates, divisions, and


subsidiaries in connection with the following shall be


"unallowable costs" on Government contracts or under the Medicaid


and Medicare Programs, the TRICARE Program, Veterans Affairs


Program (VA) and Federal Employees Health Benefits Program


(FEHBP):


(a)	 the matters covered by this Stipulation and

Order;
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(b)	 the United States’ audit(s) and civil and any

criminal investigation(s) of the. matters covered

by the Federal Complaint in thi~i~i!~ion, and’this

Stipulation and Order; ­


(c) Montefiore’s investigation, audit, defense, and


corrective acdions undertaken in responselto the

~nited States ~ audit(s) and civil and any criminal

investigation(s) in connection with the matters

covered by the Federal Complaint, and this


Stipulation and. Order (including attorneys’ fees);


(d)	 the negotiation and performance of this

Stipulation and Order; and.


the payment of the Settlement Amount by Montefiore

to the United States and payments that Montefiore

shall make to the Relator Benjamin Climaco,

including costs and attorneys’ fees.


Future Treatment of Unallowable Costs: These


unallowable costs shall be separately determined and accounted


for by Montefiore in nonreimbursable cost centers, and Montefiore


will not charge such unallowable costs directly or indirectly to


any contracts with the United States or any state MediGaid


Program, or seek payment for.such Unallowable Costs through any


cost report, cost statement, information statement, or payment


request submitted by Montefiore to the Medicaid, Medicare,


TRICARE, VA or FEHBP programs.


Treatment of Unallowable Costs Previously Submitted for


Pa_g_vment: Montefiore further agrees that within sixty (60) days


of the effectiv~ date of this Stipulation and Order, it will


identify to applicable Medicaid, Medicare and TRICARE fiscal


intermediaries, carriers and/or contractors, VA and FEHBP fiscal




agents, any unallowable costs (as defined in this Paragraph)


included in payments previously sought from the United S£ates or


New York State, including, but not limited to, payments sought in


any cost reports, cost statements, information reports, or


payment requests already submitted by Montefiore, and will


request, and agree, ~ha~su ch cost reports, cost statements,


information reports or payment requests, even if already settled,


be adjusted to account for the effect of the inclusion of the


unallowable costs. Montefiore agrees that the United States and


New York State will be entitled to recoup from Montefiore any


overpayment as a result of the inclusion of such unallowable


costs oR previously-submitted cost reports, information reports,


cost statements or requests for payment. Any payments due after


the adjustments have been made shall be paid to the United States


pursuant to the direction of the Department of Justice, and/or


the affected agencies.


The United States reserves its rights to disagree with


any calculations submitted by Montefiore on the effect of


inclusion of unallowable costs (as defined in this Paragraph) 


Montefiore’s cost reports, cost statements or information


reports.


Nothing in this Stipulation and Order shall constitute


a waiver of the rights of the United States to examine or


reexamine the unallowable costs described in this Paragraph.
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i0.. Montefiore expressly warrants that it has reviewed


its financial situation and that it currently is solvent within


the meaning of ii U.S.C. § 547(b)(3) and 548(a)(1)(A) 


(B) (ii) (I), and will remain solvent following its t of the


Settlement Amount to the United States hereunder. Further~ the


parties who have executed this Stipulation and Order expressly


warrant that, in evaluating whether to execute this Stipulation


and Order, such parties (i) have intended that the mutual


promises, covenants and obligations set forth herein constitute a


contemporaneous exchange for new value given to Montefiore,


within the meaning of ii U.S.C. ~ 547(c) (i); and (ii) 


concluded that these mutual promises, covenants and obligations


do, in fact, constitute such a contemporaneous exchange.


Further, the parties warrant that the mutual promises,


covenants and obligations set forth herein are intended to and do


constitute a reasonably ~equivalent exchange of value which is not


intended to hinder, delay or defraud any entity to which


Montefiore was or became indebted on or after the date of this


transfer, all within the meaning of ii U.S.C. § 548(a) (I).


ii. Each party to this Stipulation and Order shall


bear its own legal and other costs incurred in connection with


this matter, including costs incurred in connection with the


preparation and performance of this Stipulation and Order.
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12. This Stipulation and Order is governed by the laws


of the United States. The parties-agree that the exclusive


jurisdiction and venue for any d±spute arising between and among


the parties under this Stipulation and Order as it relates to


this action will be the United Skates District Court for the


Southern District of New York.~


13~ This Stipulation and Order constitutes the


complete agreement between the parties. This Stipulation and


Order may not be amended except by written consent of the United


States and Montefiore.


14. Subject to the exceptions in Paragraph 6, in


consideration of the obligations of Montefiore in this


Stipulation and Order, conditioned upon Montefiore’s timely full


payment of the Settlement Amount, this action shall be dism±ssed


with prejudice as to Montefiore as to all claims upon which the


United States has intervened against Montefiore as described with


particularity in the Federal Complaint, and to the extent of, and


as governed by, this Stipulation and~Order. This is provided,


however, that the Court shall retain jurisdiction over this


Stipulation and Order and each party to the extent the


obligations herein remain unsatisfied by that party, and to


determine the appropriate award to be made to the Relator


Benjamin Climaco from the proceeds of the settlement between the


United States and Montefiore pursuant to 31 U.S.C. ~ 3730(d).
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The dismissal of this action shall be subject to Paragraph 
 6


15. The undersigned persons signing this Stipulation


and Order on behalf of Montefiore represent and warrant that they


are authorized by Montefiore to execute this Stipulation and


Order. The undersigned United States signatory represents that


she is signing this Stipulation and Order in her official


capacities.


16. This Stipulation and Order may be executed in


counterparts, each of which constitutes an original and all of


which constitute one and the same agreement.


17. The effective date of this Stipulation and Order
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is the date on which this Stipulation and Order is entered by


this Court


Dated: March //, 2004

DAVID N. KELLEY

United States Attorney for:the

Southern District of New YOrk

Attorney for United States of


America


BETH E~OLDMAN (BG-6247)

Assistant U.S. Attorney

86 Chambers Street

New York, New York 10007

Tel. N6.:(212) 637-2732


Dated: March,f, 2004	 VINSON & ELKINS

Attorneys for Defendant

Montefiore Medical Center, Inc.


By:


1455 Pennsylvania Avenue, N.W.

Washington, D.C. 20004

Tel. No.: (202) 639-6676


Dated: March If, 2004 ¯ MONTEFIORE MEDIC~IL CENTER,.INC.


By:


DONALD L. ASHKENASE

Executive Vice President ­

Corporate
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