
  

  

SETTLEMENT AGREEMENT 

I. PARTIES 

This Settlemem Agreement (Agreement) is entered into among the United States of America, 

acting through the United States Department of Justice and on behalf of the Office of Inspector General 

(OIG-I-IHS), the Office of Acquisition Management and Policy, and the National Institutes of Health 

(NIH) of the Department of Health and Human Services (HI-IS) (collectively the "United States"); the 

Mayo Foundation (Mayo); and Christine Long (hereafter referred to as "the Parties"), through their 

authorized representatives. 

II. PREAMBLE


As a preamble to this Agreement, the Parties agree to the following:


A. Mayo is a not-for-profit organization based in Rochester, Minnesota. Mayo conducts


medical research and provides medical care to patients.


B. Christine Long (the "Relator") is an individual resident of the State of South Dakota. On 

March 1, 2002, the Relator filed a _q~ tam action in the United States District Court for Disl:dct of 

Minnesota captioned United States ex rel. Long v. Mayo Foundation, CV02-522 ADM/SRN 

(hereinafter "the Civil Action."). From May 2001 to April 2002, Long was an accounting associate in 

Mayo’s Research Accounting Department. 

C. The United States contends that Mayo submitted or caused to be submitted claims for 

payment to the United States under grants received fi’om and contracts with the United States. The 

United States contends that it has certain civil claims, as specified in Paragraph 2 below, against Mayo 

for engaging in the following conduct during the period fi’om January 1, 1992 to November 6, 2003: 
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Mayo made claims to the United States on federal grants and contracts that were 
improper bemuse the claims i~c]uded costs that were improperly manually transferred 
to the grantsa.~d contracts from other accounts (federal and non-federal), grants, 
contract, or ¢~st c~nters. These tra~fers were imprope~ becaus~ (I) the costs were 
not allocable te t~ g"ants or contracts, (2) the traasfers were not propcrly 
documented~ or (3) the transfers were not made fimeIy. In addition, the claims were 
improper bemuse ]Vlayo had an accounting system that couJd not monitor and manage 
charges made -to federal grant awards in the manner requ3red by federal law.


(hereinaRer referred tc~ as the "Covered Conduct").


D. The 1]faired States also contends that it has certain administrative claims, as specified in 

Paragraph 4 below, al~ainst Mayo for engaging in the Covered Conduct. 

E. This Agreernmt is neither ~n admission of liability by Mayo nor a concession by the 

United States that its :lahns are not well founded. Mayo denies any wrongdoing or liability for the 

conduct alleged hereir=. 

F. To avoid the delay, uncertainty, inconvenience, and expense of protracted litigation of 

the above claims, the Parties reach a full md final settlement pursuant to the Terms and Conditions 

below. 

III. TERMS AND CONDITIONS 

1. Mayo agrees to pay to the United States $6,500,000 (the "Settlement Amount"). The 

U~ited States agrees to pay $1,300,000 of the Settlement Amount to the Relator (’’Relator Share 

Amount"), The foref~0~qg payments shag be made as follows: 

a. l~Iayo agrees to pay the full Settlement Amount to the United States by 

electrode ~’undg transfer pur_etl~t tO wrJtterl ~mtructio~ to be provided by the Ufited States Att0mey’s 

Office for the District o:fMimesor~. Mayo asrees to make this electronic funds transfer no later than 

five business days follo-wiag the Eff’ective Date of this Agreement. 
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b, Contingent upon the United States receiving the Settlement Amount fi’om Mayo 

and as soon as feasible after receipt, the Urdted States agrees to pay the Relator Share Amount to the 

Relator by electronic funds transfer. 

2. Subject to tl~ exceptions in Paragraph 5 below, in consideration of the obligations of 

Mayo in this Agreement, and conditioned upon Mayo’s full payment of the Settlement Amount, the 

United S~ates (on behalf of itself, its officers, agents, agencies, and departments) agrees to release 

Mayo, together with its current and former parent corporations, each of its direct and indirect 

subsidiaries, brother or sister corporations, divisions, affiliates, and current or former ofiScers, directors, 

agents, servants, and employees, and the successors and assigns of any of them (the "Released 

Entities") from any civil or administrative monetary claim the United States has or may have for the 

Covered Conduct under the False Claims Act, 31 U.S.C. §§ 3729-3733; the Program Fraud Civil 

Remedies Act, 31 U.S.C. §§ 3801-3812; or the common law theories of payment by mistake, unjust 

enrichment, breach of contract, fraud, conversion, disgorgement, restitution, money had and received, 

recoupment, or const~uctlve trust. 

3. Subject to the exceptions in Paragraph 5 below, in consideration of the obligations of 

Mayo in this Agreement, and conditioned upon Mayo’s fuI! payment of the Settlement Amount, Relator, 

for herself and for her heirs, successors, attorneys, agents, and assigrk% agrees to release the Released 

Entities fi’om any civil monetary claim the United States has or may have for the Covered Conduct 

under the False CIair~ Act, 31 U.S.C. §§ 3729-3733. 

4. In consideration of the obligations of Mayo in this Agreement and conditioned upon 

Mayo’s f~II payment of the Settlement Amount, NIH agrees to re]¢a.se and refrairt from instituting, 

directing, or maintaining any fiscal disallowance action to administratively recover funds paid to Mayo 
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based on the Covered Conduct. Nothing in this Agreement precludes NIH from imposing corrective 

actions or special award conditions on a grant, pursuant to 42 C.F.R. §52.9 or 45 C.F.R. §74.14, or 

imposing additional or sl~cial contract terms. Nothing in this Agreement precludes NIH from taking 

enforcement actions pursuant to 45 C.F.R. §74.62, incIuding, but not limited to, limiting f~tu~e grant 

awards. Nothing in this Agreement precludes NIH from taking action against entities or I~rsons, or for 

conduct and practices, for which claims have been reserved in Paragraph 5 below. 

5. Notwithstanding any term of this Agreement, specifically reserved and excluded from 

the scope and terms of this Agreement as to any entib, or p~rson (including Mayo, the Released 

Entities, and the Relator) are the following claims of the United States: 

a. Any civil, criminal, or administrative liability arising under Title 26, U.S. Code 

(’Internal Revenue Code); 

b. Any criminal liability; 

c. Except a~ explicitly stated in this Agreement, any administrative liability; 

d. Any liability to the United States (or its agencies) for any conduct other than the 

Covered Conduct, including liabiliW for claims based on costs charged to federal grant~ and contrac~z 

not through a cost wansfer, 

e. Any liability based upon such obligations as are created by this Agrcement~ 

£ Any liability for express or implied warranty claims or other claims for defective 

or dcficie, a~ products or ~rvic~s, including quality of goods and 

g. Any liability for failure to deliver goods or services due; and 

h. Any civil or administrative liability of individuals (including current or former 

directors, officers, employees, agents, or shareholders of Mayo) who receive written notification that 
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they are the target of a criminal investigation (as dcFaned in the United States Attorneys’ Manual), arc 

indicted, charged, or convicted, or who enter into a plea agreement related to the Covered Conduct. 

6. Conditioned upon receipt of the Relator’s Share Amount, the Relator, for herself 

individually, and for her heirs, successors, agents and assigns, fully and finally releases, waives, and 

forever discharges the United States, its officers, agents, and employees, from any claims arising from 

or relatir~g to 31 LT.S.C. § 3730, including 31 U.S.C. §§ 3730(b), (c), (c)(5), (d), and (d)(l), f~om any 

claims arising fi’om the filing of the Civil Action, and fi’om any other claims for a share of the Settlement 

Amount, and in full settlement of any claims the Relator may have under this Agreement. This 

Agreement does not resolve or in any manner affect any claims the United States has or may have 

against the Relator arising under Title 26, U.S. Code (Internal Revenue Code), or any claims arising 

under this Agreement. 

7. The Relator, for herself, and for her heirs, successors, attorneys, agents, and assigns, 

agrees to release the Released Entities, and their officers, agents, and employees, from any liability to 

the Relator arising from the filing of the Civil Action, or under 31 U.S.C. § 3730(d) for expenses or 

attorney’s fees and costs. Mayo agrees to release the Relator and her agents and attorneys from any 

liability related to any copying and removal by the Relator of documents while employed by Mayo. 

The Relator agrees to return all such documents and copies thereof in her possession (including any in 

her attorneys’ possession) no later than fi-¢e basiness days following the Effecfi’~e Date of this 

Agreement. 

8. Mayo waives and will not assert any defenses Mayo may have to any criminal 

prosecution or administrative action relating to the Covered Conduct that may be based in whole or 

in part on a contention that, under the Double Jeopardy Clause in the Fifth Amendment of the 

Scnlement Agreement Among du: U~itcd State& 
~ Mayo Fotmda~ion. 



Constitution, or under the Excessive Fines Clause in the Eighth Amendment of the Constitution, this 

Agreement bars a remedy sought in such criminal prosecution or administrative action. Mayo agrees 

that this Agreement is not punitive in purpose or effect. Hothing in this Paragraph or any other 

provision oftlds Agreement constitutes an agreement by the United States concerning the 

characterization of the Settlement Amount for purposes of the Internal Revenue laws, Title 26 of the 

United States Code. 

9. Mayo fully and finally releases the United States, ils agencies, employees, servants, and 

agents from any claims (including attorney’s fees, costs, and expenses of every kind and however 

denominated) that Mayo or the Released Entities have asserted, could have asserted, or may assert in 

the future against the United States, its agencies, employees, servants, and agents, related to the 

Covered Conduct and the United States’ investigation and prosecution thereof. 

] O. The Settlement Amount shall not be decreased as a result of the denial of claims for 

payment now being withheld from payment by HII-I or any other government agency, related to the 

Covered Conduct; and Mayo shall not resubmit to NIH or any other government agency, any 

pr<:viously dcnied claims related to the Covered Conduct, and shall not appeal any such denials of 

claims. 

I I. Mayo agrees to the following: 

a. Unallowable Costs Defined: that all costs (as defined in the Federal Acquisition 

Regulation, 48 C.F.R. § 31.205-47, and in Tides XVIII and XIX 0fth¢ Social Sccudty ACt, 42 U.S.C. 

§§ 1395-1395ggg and 1396-1396% and the regulations and official program directives promulgated 

thereunder) incurred by or on behalf of Mayo, its present or former officers, directors, employees, 

shareholders, and agents in connection with the following shall be "unallowable costs" on government 
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grants, government contracts, and government cooperative agreements and under the Medicare 

Program, Medicaid Program, TRICARE Program, and Federal Employees Health Benefits Program 

(FEHBP): 

(1) the matters covered by this Agreement, 

(2) the United States’ audit(s) and civil investigation(s) of the matters covered


by this Agreement,


(3) Mayo’s investigation, defense, and corrective actions undertaken in 

response to the United States" audit(s) and civil investigation(s) in connection with the matters covered 

by this Agreement (including attorney’s fees), 

(4) the negotiation and performance of this Agreement, and 

(5) ~he payment Mayo makes to the United States pursuant to this Agreement 

and any payments that Mayo may make to the Relator, including costs and attorneys fees. 

(All costs described or set forth in this Paragraph 11.a. axe hereafter, "unallowable costs.") 

b. Fu~re_T~tptment 0fUnallowab~¢ Costs; These unallowable costs shall be 

separately determined and accounted for in nonreimbursable cost centers by Mayo, and Mayo shall not 

charge such unallowable costs directly or indirectly to any grants, contracts, o~" cooperative agreements 

with the United S~ates, or seek payment for such unallowable costs through any cost report, cost 

statement, information statement, or payment request submitted by Mayo or any of its subsidiaries or 

affiliates to any government agency, including the Medicare, Medicaid, TRICARE, or FEI-IBP 

Programs. 

Treatment of Unallowable Costs Previously Submitted for_Pawaent: Mayo 

further agrees that within 90 days of the Effective Date of this Agreement it shall identify to applicable 
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government agencies; Medicare and TRICARE fiscal intermediaries, cacriers, and/or contractors; and 

Medicaid, VA and FEHBP fiscal agents any unallowable costs (as defined in this Paragraph) included 

in payments previously sought from the United States, or any State Medicaid Program, including, but 

not limited to, payments sought in any cost reports, cost statements, hnformat~on reports, or payment 

requests already submitted by Mayo or any of its subsidiaries or affiliates, and shall request, and agree, 

that such cost reports, cost statements, information reports, or payment requests, even if akeady 

settled, be adjusted to account for the effect oft.he inclusion ot’t~e unallowable co~ts. Mayo agrees nat 

the United States, at a minimum, shall be entitled to recoup fi’om Mayo any overpayment plus 

applicable ~ntercst and penalties as a result of the inclusion of such unallowable costs on previously-

submitted cost reports, information reports, cost statements, or requests for payment. 

Any payments due after the adjuslments have been made shall be paid to hhe United States 

pursuant to the direction of the Department of Justice, and/or the affected agencies. The United States 

reserves its rights to disagree with any calculations submitted by Mayo or any of its subsidiaries or 

affiliates on the effect of inclusion of unallowable costs (as defined in this Paragraph) on Mayo or any of 

its subsidiaries or affiliates’ cost reports, cost statements, or information reports. 

d. Nothing in this Agreement shall constitute a waiver of the rights of the United 

States to audit, examine, or re-examine Mayo’s books and records to determine that no unallowable 

costs have been claimed in accordance with the provlsions of this Paragraph. 

12. This Agreement is intended to be for the benefit of the Parties only. The Parties do not 

release any claims against any other person or entity, except to the extent provided for in Paragraphs 2, 

3, 6, 7, and 9 above. 
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13. Mayo warrants that it has reviewed its financial si~zation and that it currently is solvent 

within the meaning of 11 U.S.C. §§ 547(b)0) and 548(a)(l)(B)(ii)(I), and shall remain solvent 

following its payment to the United States of the Settlement Amount. Further, the Parties warrant that, 

in evaluating whether to execute this Agreement, they (a) have intended that the mutual promises, 

covenants, and obligations set forth constitute a contemporaneous exchange for new value given to 

Mayo, within the meaning of I 1 U.S.C. § 547(cX1); and (b) conclude that these mutual promises, 

covenants, and obligations do, in fact, constitute such a contemporaneous exchange. Further, the 

Parties warrant that the mutual promises, covenants, and obligations set forth herein are intended and 

do, in fact, represent a reasonably equivalent exchange of value which is not intended to hinder, delay, 

or defraud any entity to which Mayo was or became indebted to on or after the date of this transfer, 

within the meaning of 11 U.S.C. § 548(aX1). 

14. Except as ~pressly provided to the contrary in this Agr~ment, each Pax~. shall bear 

its own legal and other costs incurxed in connection with this matter, including the preparation and 

performance of this Agreement. 

15. Mayo represents that this Agreement is freely and voluntarily entered into without any 

degree of duress or compulsion whatsoever. 

16. The Relator represents that this Agreement is freely and voluntarily entered into without 

any degree ofduress or compulsion whatsoever. 

17. This Agreement is governed by the laws of the United States. The Parties agree that 

the exclusive jurisdiction and venue for any dispute arising between and among the Parties under this 

Agreement will be the United States District Court for the District of Minnesota. 
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I’his Agr~ment constitutes the complete agreement between the Parties. This 

,~,,y not be amended except by written consent ofthe Parties. 

Upon receipt of the payments described in Paragraph 1.a and c above, the United 

Relator shall promptly sign and file in the Civil Action a Notice of Intervention and Joint 

t~ismissai. The dismissal shall be with prejudice as to the claims of the Relator and as to 

¯ :~e United States for the Covered Conduct. The dismissal with respect to other claims of 

:~,~~te~ shall be without prejudice. 

:rhe individuals signing this Agreement on behalf of Mayo represent and warrant that 

.,~ized by Mayo to execute this Agreement. The individuals signing this Agreement on 

~qator represent and warrant that they are authorized by the Relator to execute this 

~ United States signatories represent that they are signing this Agreement in their official 

~i~a~, they are authorized to execute this Agreement. 

~l~is Agreement may be executed in counterparts, each of which constitutes an original 

~. oastitute one and the same agreement.


;’his Agreement is binding on Mayo’s successors, transferees, heirs, and assigns.


~’ ~ Relator consents to the United States’ disclosure of this Agreement, and


~,~ 0~ ~is Agreement, to the public. 

~!his Agreement is effective on the date of signature of the last signatory to the 

.~L~ecfive Date of this Agreement). Facsimiles of signatures shall constitute acceptable, 

~r~s for purposes of this Agreement. 



THE UNITED STATES OF AMERICA


RO~. MILLENAdKER 
Assistant United States Attorney 
District of Minnesota 

DATED:. 
~’d~ITH E. DOB~-INS 
JOEL D. HESCH 
Trial Attorneys 
Commercial Litigation Branch 
Civil Division 
United States Department of Justice 
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BY: 
LEWIS MORRIS 
Chief Counsel to the Inspector General 
Office of Counsel to the Inspector Ge.ueral 
Offce of Inspector General 
United States Depm’tment of Health and Human Services 

MARC WEISMAN 
Director, Office of Acquisition Management and Policy 
United States Departmem of Health and Human Services 



MAYO - DEFEN~...ANT 

BY: 
ERT 

Mayo Foundation 

DATED: ~/-~’~] °~ 
LURrDQUIST 
& Byron, P.A 

Mayo Foundation 
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DATE~: _ 

DONALD ~ W~ 
Wm~ - B~n ~w Oroup 
Counsel for C~s~ne Lon~ 

DATED: BY: 
OARY A. WE]SSMA!~ 

Coun~s:~/for ChrJsfir~ Long 



CHRISTIN~.LONG - RELATOR 

DATED.-, BY: 
CI-IR]STINE LONG 

DATED:, ~’ti~o/O ~ 
PHILLIP E. BENSON 
DONALD R. WARREN 
Warren - B~son Law Group 
Counsel for Christine Long 

DATED: BY: 
GAP,.Y A. WEISSMAN 
Gary A. Weissman Law Office 
Counsel for Christine Long 
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CHRI,STINE LONG - RELATOR 

BY: 
CHR]STINE LONG 


