U.S. Department of Justice
Washington, D.C. 20530

< Immigration Litigation Bulletin

Vol. 19, No. 5

MAY 2015

LITIGATION HIGHLIGHTS

H ASYLUM

» Mother merits particular social
group asylum as member of nuclear
family, where gang threatened to Kill
her to recruit her son (8th Cir.) 7

H CANCELLATION

» NTA without a date and time of
initial hearing triggers the stop-time
rule (2d Cir.) 5

» Marijuana conviction rendered
LPR inadmissible for purposes of stop
-time rule (5th Cir.) 6

» “Wave through” at border counts as
an “admission in any status” for cancella-
tion of removal eligibility ( 5th Cir.) 7

H CRIME

» Connecticut plea colloquy not
enough to treat assault conviction as
aggravated felony (1st Cir.) 4

» Kansas conviction for pos-
sessing drug paraphernalia is not a
controlled substance violation under
INA § 237(a)(2)(b)(1) (U.S.) 1

H DISCRETION

» BIA abused its discretion in de-
termining petitioner was not preju-
diced by his attorney’s mistakes (8th
Cir.) 8
H TERRORISM

» There is no duress defense to
terrorist activities bar (3d Cir.) 4

Inside

3. Further Review Pending

. Summaries of Court Decisions
9. Adverse Credibility Project 2015
18. OIL Summer Interns

Supreme Court Finds That Kansas Conviction For
Possessing Drug Paraphernalia Is Not a Controlled
Substance Violation Under INA § 237 (a)(2)(b)(1)

On June 1, the Supreme Court
held in Mellouli v. Lynch, __ U.S. __,
2015 WL 2464047 (U.S. June 1,
2015), that an LPR’s Kansas convic-
tion for concealing unnamed pills in
his sock did not trigger removal un-
der 8 US.C. § 1227(a)(2)(B)(i) for
violating a law relating to a controlled
substance. The Court determined
that, “to trigger removal . . ., the Gov-
ernment must connect an element of
the alien’s conviction to a drug
‘defined in [21 U.S.C. § 802(6)].”

The removal charge lodged
against the LPR, Mellouli, was based
on a Kansas drug paraphernalia pos-
session conviction. The State de-
fined drug paraphernalia in part by
referring to Kansas’'s own schedules
of controlled substances which, at
the time of Mellouli’s conviction, con-
tained at least nine substances not
included on the equivalent federal
schedules referenced in the Con-

trolled Substances Act, 21 U.S.C. §§
801 et seq. Thus, it was theoretically
possible that Mellouli’s paraphernalia
conviction did not involve a federally
controlled substance - indeed, the
conviction records did not reflect a
specific substance at all. Other evi-
dence showed, however, that the drug
paraphernalia in question was a sock
used to contain four Adderall pills
(which happen to be federally con-
trolled), but this evidence was not rel-
evant under the categorical (or modi-
fied categorical) approaches.

The removal provision at issue
applies in relevant part to aliens
“convicted of a violation of . . . any law
or regulation of a State, the United
States, or a foreign country relating to
a controlled substance (as defined in
section 802 of title 21)” (emphasis
added). The issue decided by the Su-

(Continued on page 2)

Fifth Circuit Denies Government’s Motion To Stay
Preliminary Injunction Halting DAPA Program

In Texas v. U.S.,, __ F3d __,
2015 WL 3386436 (5th Cir. May 26,
2015), the Fifth Circuit denied the
government’s request to stay the pre-
liminary injunction which has halted
the implementation by DHS of the
Deferred Action for Parents of Ameri-
cans and Lawful Permanent Resi-
dents (DAPA) program, and the exten-
sion of the Deferred Action for Child-
hood Arrivals (DACA).

The government's motion for a
stay pending appeal argued that the
states do not have standing or a
right to judicial review under the APA
and, alternatively, that DAPA is ex-
empt from the APA’s notice-and-
comment requirements. The govern-
ment also argued that the injunc-
tion's nationwide scope was an
abuse of discretion.

(Continued on page 2)
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Supreme Court Rules On Drug Paraphernalia Case

(Continued from page 1)

preme Court was whether, to render
an alien removable, it is necessary
under this provision for a conviction
to reflect a federally controlled sub-
stance, or whether it was sufficient if
the statute under which the convic-
tion was obtained relates to a feder-
ally controlled substance. The Court
ruled in favor of the former, rejecting
the latter.

The Eighth Circuit and the gov-
ernment’s merits brief contended
that the BIA had been in the process
of developing a new interpretation of
the removal provision that would
apply to all controlled substance of-
fenses, and would warrant applica-
tion of the provision whenever the
statute of conviction related to a fed-
erally controlled substance, regard-
less of whether a particular convic-
tion did. The Court initially bypassed
these contentions, however, and
looked instead to the current state of
actual BIA law, which distinguished
drug paraphernalia cases from most
other drug crimes. The BIA had ruled
that, as to the former, it was unnec-
essary to connect a conviction to a
federally controlled substance

(because such crimes supposedly con-
cerned “the drug trade in general”),
while it remained necessary to show
that a federally controlled substance
was involved in possession and distri-
bution offenses because they involved
“a particular drug.” Matter of Mar-
tinez Espinoza, 25 I&N Dec. 118, 121
(BIA 2009). But the Court remarked
that this distinction “finds no home in
the text” of the removal provision, and
noted the “incongruous upshot” that
an alien would not be “removable for
possessing a substance controlled
only under Kansas law, but [would be]
removable for using a sock to contain
that substance.”

The Court then invoked “[t]he
historical background” it had previous-
ly laid out, showing that “Congress
and the BIA have long required a di-
rect link between an alien’s crime of
conviction and a particular federally
controlled drug.” That history includ-
ed not only the BIA’s requirement un-
der existing law except in parapherna-
lia cases, but also prior deportation
provisions that specified particular
conduct and particular substances.
The Court observed : “The Govern-
ment offers no cogent reason why its

position is limited to state drug
schedules that have a ‘substantial
overlap’ with the federal schedules(;]
[a] statute with any overlap would
seem to be related to federally con-
trolled drugs.”

The Court then silently pivoted
to the separate question (not actually
presented by the case) of what kind
of conduct (rather than what kind of
substances) might be covered by the
controlled substance removal provi-
sion. Specifically, the majority stated
that “[t]he Solicitor General
acknowledged that convictions under
statutes ‘that have some connection
to drugs indirectly’ might fall within §
1227(a)(2)(B)(i).” Taking this to be
the interpretation espoused by the
government, the Court declared:
“This sweeping interpretation departs
so sharply from the statute’s text and
history that it cannot be considered a
permissible reading.” Id. The Court
concluded with the holding “to trigger
removal under §1227(a)(2)(B)(i), the
Government must connect an ele-
ment of the alien’s conviction to a
drug ‘defined in [§ 802].”

Contact: Manning Evans
® 202616-2186

Fifth Circuit Denies Stay Request Of Pl Halting DAPA Program

(Continued from page 1)

The Fifth Circuit found that the
government had “not made a strong
showing that it is likely to succeed on
the merits of its notion that the states
lack standing,” because at least one
state, Texas, is likely to satisfy all
three standing requirements. In par-
ticular the court found that Texas was
likely to meet its burden of showing a
financial loss if it were required to
issue driver’s licenses, at a cost of
$130.89 per license, to DAPA benefi-
ciaries. The court also found that Tex-
as is also likely to satisfy the require-
ment that its injury is “fairly traceable
to the challenged action,” rejecting
the government’s contention that the

incidental consequences of DAPA are
not cognizable injuries because the
causal link is too attenuated. Finally,
the court found that the injury would
be redressable by a favorable ruling
because “enjoying implementation of
DAPA until it undergoes notice and
comment could prompt DHS to re-
consider its decision, which is all a
litigant must show when asserting a
procedural right.”

The court also found that the
government had “not rebutted the
strong presumption of reviewability
with clear and convincing evidence
that the INA precludes review.” The
court disagreed with the govern-
ment's contention that DAPA is a

policy statement that is not subject to
the notice and comment require-
ments under the APA. The court
acknowledged that there was conflict-
ing evidence on the degree to which
the DACA program allowed for discre-
tion, but that the government “had
not made a strong showing that it was
clearly erroneous to find that DAPA
would not genuinely leave the agency
and its employees free to exercise
discretion.”

Finally the court declined to nar-
row the scope of the injunction, find-
ing, inter alia, that a partial injunction
would be ineffective because DAPA
beneficiaries would be fee to move
between states.”
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FURTHER REVIEW PENDING: Update on Cases & Issues

Jurisdiction - Equitable Tolling

On April 29, 2015, the Supreme
Court heard oral argument on the
alien’s petition in Mata v. Holder, in
which the Fifth Circuit held that it
lacks jurisdiction to review the BIA’s
decision denying a request for equi-
table tolling of the 90-day filing dead-
line for motions to reopen. In its re-
sponse to the petition for certiorari,
the government argued that the Fifth
Circuit holding is erroneous. The Su-
preme Court appointed amicus coun-
sel to defend the judgment below.

Contact: Patrick J. Glen, OIL
2 202-305-7232

Standard of Review - Nationality Rulings

The Ninth Circuit granted en
banc rehearing, over government
opposition, and vacated its prior de-
cision in Mondaca-Vega v. Holder,
718 F.3d 1075. That opinion held
that prior case law requiring de novo
review of nationality claims was ef-
fectively overruled, that the clear-and-
convincing and clear, convincing,
and unequivocal standards are func-

tionally the same. On March 17,
2014, an en banc panel heard oral
argument.

Contact: Katherine Goettel, OIL-DCS
® 202-532-4115

Conviction - Divisibility -
Inconclusive Record

On May 8, 2015, the Ninth Cir-
cuit ordered en banc rehearing of Al-
manza-Arenas v. Lynch. The panel
opinion (originally published at 771
F.3d 1184, now withdrawn) ruled that
California’s unlawful-taking-of-a vehi-
cle statute is not divisible, but even
assuming divisibility, the record of
conviction discharged the alien’s bur-
den of proving eligibility for relief from
removal and held the Board’s prece-
dent decision (Matter of Almanza-
Arenas, 24 I1&N Dec. 771 (BIA 2009))
to be erroneous. In response to the
court’s sua sponte call for en banc
views, the government recommended
en banc rehearing, arguing that the
panel erred because: it failed to ad-
dress the Board of Immigration Ap-
peals’ precedent ruling that the alien
did not carry his burden of proving

eligibility when he refused the immi-
gration judge’s request to provide the
plea colloquy that was relevant to
assessing whether his conviction in-
volved moral turpitude; it held
(without needing to address the ques-
tion) that the alien is eligible if it can-
not be determined from the criminal
record whether or not the conviction
was for a crime of turpitude or not; it
declined to follow its own en banc
precedent (Young v. Holder, 697 F.3d
976 (9th Cir. 2012)) that the alien is
ineligible if it cannot be determined
conclusively from the criminal record
that the conviction was not for a
crime of turpitude, because, it be-
lieved, the reasoning in a Supreme
Court decision (Moncrieffe v. Holder,
133 S. Ct. 1630 (2013)) overruled
the reasoning of Young.

Simultaneous supplemental
briefs are due from the parties by July
31, 2015.

Contact: Patrick Glen, OIL
| 202-305-7232

Updated by Andy MacLachlan, OIL
® 2025149718

DHS Announces Intent to Expand Preclearance to 10 New Airports

On May 28, DHS announced
that the United States intends to
enter into negotiations to expand air
preclearance operations to ten new
foreign airports located in nine sep-
arate countries. The airports are:
Brussels Airport, Belgium; Punta
Cana Airport, Dominican Republic;
Narita International Airport, Japan;
Amsterdam Airport Schipol, Nether-
lands; Oslo Airport, Norway; Madrid-
Barajas Airport, Spain; Stockholm
Arlanda Airport, Sweden; Istanbul
Ataturk Airport, Turkey; and London
Heathrow Airport and Manchester
Airport, United Kingdom.

These countries represent
some of the busiest last points of
departure to the United States - in

2014, nearly 20 million passengers
traveled from these ten airports to
the US. If negotiations are success-
ful, preclearance could be complet-
ed before departure from these for-
eign airports rather than upon arri-
val in the U.S.

Expanding the preclearance
program is both a security impera-
tive - enabling CBP to stop potential
threats before they arrive on US soil
- as well as a strong economic op-
portunity. “Preclearance is a win-win
for the traveling public. It provides
aviation and homeland security, and
it reduces wait times upon arrival at
the busiest U.S. airports,” said DHS
Secretary Johnson.

Preclearance is the process by
which CBP Officers stationed abroad
screen and make admissibility deci-
sions about passengers and their ac-
companying goods or baggage head-
ing to the United States before they
leave a foreign port. TSA requires that
passenger and accessible property
screening at a foreign preclearance
airport conforms to U.S. aviation secu-
rity screening standards so that the
U.S.-bound aircraft can disembark
passengers at a domestic U.S. air ter-
minal without needing to be re-
screened. CBP officers do, however,
retain the authority to inspect passen-
gers and their accompanying goods or
baggage after arriving in the United
States.
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B First Circuit Holds Connecticut
Plea Colloquy Not Enough to Treat
Assault Conviction as Aggravated
Felony

In Villanueva v. Holder, __ F.3d
_ , 2015 WL 1874108 (1st Cir. April
24, 2015) (Lynch, Kayatta, Barron),
the First Circuit held that the BIA
wrongly treated a conviction under
Connecticut General Statutes § 53a-
61(a) as a crime of violence and
aggravated felony. The court agreed
with the parties that the statute of
conviction is divisible and that not
all subsections constitute a crime of
violence. However, the court deter-
mined that the conviction record,
including the plea colloquy relied on
by the agency, did not conclusively
establish under which subsection of
the statute the alien was convicted.

Contact: Corey Farrell, OIL
B 202-532-4230

SECOND CIRCUIT

B Second Circuit Holds a Notice
to Appear Without a Date and Time
of Initial Hearing Triggers the Stop-
Time Rule in 8 U.S.C. § 1229b(d)(1)

In Guaman-Yuqui v. Lynch, __
F.3d __, 2015 WL 2365838, (2d
Cir. May 19, 2015) (Leval, Lynch,
Lohier) (per curiam), the Second
Circuit granted Chevron deference
to the BIA’s decision in Matter of
Camarillo, 25 1&N Dec. 644 (BIA
2011), and held that service of a
NTA triggers the stop-time rule even
if it does not contain the date and
time of the alien’s initial hearing.

The case concerned Guaman,
an Ecuadorian national, who en-
tered the United States without in-
spection in 2001. In March, 2010
the DHS personally served Guaman
with a NTA, charging him with re-
movability as an alien present in the

U.S. without being admitted or pa-
roled. The notice lacked a date and
time, which were included in a notice
of hearing mailed to him on April 30,
2010. Guaman did not appear at
proceedings and was ordered re-
moved in absentia. Several months
later, Guaman filed a motion to reo-
pen on the claim that he never re-
ceived the notice of hearing. The
motion was denied, but on appeal the
BIA granted reopening based on evi-
dence that the notice had been

tion, which adopts the latter of the
two possible readings of the statute,
to be “a reasonable construction of
statutory language, respecting both
the broader structure of the INA and
the extensive evidence of legislative
intent.” The court determined that
the legislative intent of the stop-time
rule, “to discourage aliens from ob-
structing their immigration proceed-
ings once notified that the govern-
ment has initiated charges against
them,” does not depend on the al-

mailed to an inCOfreCt— ien’s kn0W|edge of

address. In 2011,
more than 10 years
after Guaman’s entry,
the Immigration Court
served Guaman with a
new notice of hearing
including a date and
time. Guaman in turn
applied for cancella-
tion of removal, claim-
ing undue hardship to
his parents, both
LPRs.

The 1)
Guaman’s application,
finding him ineligible for relief, be-
cause the April 30 notice triggered
the stop-time rule, preventing him
from satisfying the ten-year continu-
ous residence requirement. Guaman
appealed the 1J's decision to the BIA,
which dismissed his appeal on the
grounds that the stop-time rule
comes into effect when DHS serves a
NTA regardless of whether the notice
contains the hearing’s date and time.

The Second Circuit granted
Chevron deference to the BIA’s con-
struction of the statute. The court
determined the statutory language of
the stop-time rule to be “ambiguous,”
in that, it could be read as, either
enumerating requirements that the
DHS is subject to in serving NTAs, or
alternatively, as providing “a refer-
ence point for the charging document
that triggers the stop time rule with-
out demanding strict compliance with
each of § 1229(a)’'s requirements.”
The court found the BIA’s interpreta-

The court found that
the BIA’s interpreta-
tion of the stop-time
rule was “a reasonable
construction of statu-
tory language, respect-
ing both the broader
structure of the INA
and the extensive evi-
dence of legislative
intent.”

denied p— s s—— i M Ine“glble for can-

his/her hearing’s
date and time.

Therefore the
court concluded that
the NTA, issued to
Guaman on March
15, 2010, triggered
the stop-time rule
prior to his comple-
tion of ten years of
continuous  physical
presence in the Unit-
ed States, rendering

cellation of removal.

Contact: Melissa Lott, OIL
® 202-532-4603

H Third Circuit Holds That There Is
No Duress Defense to Terrorist Ac-
tivities Bar

In Sesay v. Attorney General of
the United States, __ F.3d __, 2015
WL 3372539 (3d Cir. May 26, 2015)
(Rendell, Smith, Krause) the Third
Circuit held that petitioner, who al-
leged duress when he engaged in
terrorist activity by providing material
support to the Revolutionary United
Front in Sierra Leone, was statutorily
ineligible for asylum and restriction of
removal (withholding). The court held
that although the terrorism bar in-
cludes a discretionary exemption
grantable by DHS for support provid-

(Continued on page 5)
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(Continued from page 4)
ed involuntarily, it does not include a
duress defense.

The case concerned Sesay, a
native of Sierra Leone. In 2001, he
was kidnapped from his home by the
Revolutionary United Front (“RUF”),
after refusing to join
its ranks. The peti-
tioner was kept cap-
tive and repeatedly
beaten, as he contin-
ued to rebuff the
offer to take part in
RUF. Eventually un-
der the threat of
death, on approxi-
mately five occa-
sions, petitioner ac-
companied the re-
bels into the Sierra
Leone jungle, during
active fighting, and
provided assistance
by loading, unloading and carrying
provisions for the rebels. After one
month in the encampment, petitioner
escaped, entering the U.S. in May
2001, and applying for asylum soon
after. He was served an NTA in De-
cember 2009.

At his asylum hearing, the 1J
found that petitioner had shown past
persecution but also determined that
the government had rebutted the pre-
sumption of future persecution. Alter-
natively, the |J determined that peti-
tioner was ineligible for asylum and
withholding because he had provided
material support to RUF, a tier lll ter-
rorist organization. The |J also deter-
mined that there is no duress excep-
tion to the material support bar. On
appeal the BIA did not address peti-
tioner’s claim of future persecution,
instead it agreed with the 1J that peti-
tioner’s actions constituted material
support and that there was no duress-
exception.

The Third Circuit rejected peti-
tioner’s contention that his contribu-
tions were so small they should not
be considered “material,” finding in-

“Absent a waiver
from the Executive
Branch, the INA
precludes asylum or
withholding of
removal for any alien
who provided materi-
al support, voluntari-
ly or involuntarily.”

stead that his “actions exceeded a de
minimis threshold.” However, it de-
clined to “to define the outer bounda-
ries of materiality.” The court then,
considering an issue of first impres-
sion, concluded that there is no ex-
ception to the material support bar.
The court found that the statute does
not contain an ex-
press duress excep-
tion, stating that this
“silence... speaks
volumes, given the
exception to the ma-
terial support bar for
aliens w h o
‘demonstrate by clear
and convincing evi-
dence that [they] did
not know and should
not reasonably have
known that the organ-
ization was a terrorist
organization.” The
court also noted that,
since Congress subsequently” grant-
ed waiver authority to the Secretaries
of State and Homeland Security, it
clearly legislated on the premise that
the material support bar otherwise
applied to support given under du-
ress.” Therefore the court deter-
mined that, “absent a waiver from the
Executive Branch, the INA precludes
asylum or withholding of removal for
any alien who provided material sup-
port, voluntarily or involuntarily.” The
court concluded that to allow a du-
ress exception would be to
“contravene unambiguous legislative
intent.”

Contact: Jeff Menkin, OIL
B 202-353-3920

FOURTH CIRCUIT

B Fourth Circuit Says Mother Mer-
its Social Group Asylum Where Gang
Threatened to Kill her to Recruit her
Son

In Hernandez-Avalos v. Lynch,
784 F.3d 944 (4th Cir. 2015) (Shedd,
Wynn, Thacker), the Fourth Circuit
determined that the death threats

that petitioner, a Salvadoran mother,
received from the Mara 18 gang
when she refused to allow her son to
join that gang, were on account of her
membership in a particular social
group, namely her family. Additional-
ly, the court also held that, as matter
of law, the government of El Salvador
is unwilling and unable to protect
petitioner from the gang members
who threatened her.

The petitioner and her son en-
tered the U.S. unlawfully in June
2008. A month later they were
placed in removal proceedings,
where petitioner conceded removabil-
ity but sought asylum and withholding
because if returned to El Salvador
gang members would Kill her. Peti-
tioner claimed that in 2007 members
of the Mara 18 killed one of her hus-
band’s cousins. She did not witness
the murder, but she identified his
body and prepared it for burial. After
the burial, members of the Mara 18
came to her house and threatened to
kill her if she identified gang mem-
bers to the authorities as having
been responsible for the killing. A
few months later, five Mara 18 mem-
bers came to her house and told her
that her son, who was then 12, was
getting ready to join the gang. When
petitioner responded that her son
was not going to join the gang, gang
members put a gun to her head and
told her that if she kept her son from
joining she would die. In May 2008,
gang members threatened petitioner
for a third time and told her that her
son was ready to join the gang. When
she opposed them, she was told she
had one day to turn her son over to
the gang or she would be killed. Be-
fore dawn the next day, petitioner
and her son left El Salvador and, with
the help of a smuggler, traveled to
the U.S. When asked why she did
not report these incidents to the po-
lice, petitioner stated that although
gang members are arrested they are
released within days, find out who
reports them to the police, and retali-
ate against that person.

(Continued on page 6)
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(Continued from page 5)

The 1J found petitioner’s testimo-
ny credible but denied asylum and
withholding because she had not
demonstrated that she would suffer
future persecution on account of a
protected ground and that she had
been threatened by persons that the
Salvadoran government was unwilling
or unable to control. On appeal the
BIA affirmed the 1J’s denial of asylum
finding that the gang’s threats against
petitioner were not made on account
of her membership in her nuclear
family, but rather were merely inci-
dental to the gang’s recruitment aim.

The Fourth Circuit found
“excessively narrow the [BIA’s] read-
ing of the requirement that persecu-
tion be undertaken ‘on account of
membership in a nuclear family.”” In
particular the court criticized the BIA
for drawing a “meaningless distinc-
tion when it concluded that the
“threats were directed at [petitioner]
not because she is his mother but
because she exercises control over
her son’s activities.” Under the facts
of the case, said the court, the fact
that petitioner is her son’s mother is
“at least one central reason for her
persecution,” and “any reasonable
adjudicator would be compelled” to
reach this conclusion.

The court also overturned the
BIA’s conclusion that petitioner had
not shown that El Salvador was unwill-
ing or unable to protect her. The
court found that the BIA misstated the
petitioner’s testimony, and failed to
consider relevant evidence about
whether the government would pro-
tect her. The court explained that
petitioner’s “credible testimony, which
is corroborated by the State Depart-
ment Report, is legally sufficient un-
der the circumstances to establish
that the Salvadoran authorities are
unable or unwilling to protect her from
the gang members who threatened
her.”

Contact: Rebecca Hoffberg Phillips, OIL
® 202-305-7052

B Fifth Circuit Holds that Marijua-
na Conviction Rendered Lawful Per-
manent Resident Inadmissible for
Purposes of Stop-Time Rule

In Calix v. Lynch, __ F.3d __,
2015 WL 1918663 (5th Cir. April 28,
2015) (Reavley, Smith, Southwick),
the Fifth Circuit concluded that the
petitioner sufficiently exhausted his
challenge to the agency’s application
of the stop-time rule in denying can-
cellation of removal. On the merits,
the court upheld, albe-
it without giving Chev-
ron deference, the
BIA’s conclusion that
petitioner’'s 2001 drug
conviction “rendered”
him “inadmissible” for
purposes of the stop-
time rule.

The case con-
cerned Calix, a native
and citizen of Hondu-
ras, who entered the

“Any offense that
triggers the stop-
time rule will halt
the period of contin-
uous residence for
those who are
seeking admission
and those who have

The Fifth Circuit initially rejected
the government contention that peti-
tioner had failed to exhaust his ad-
ministrative remedies because he
had presented no legal support for
his construction of the stop-time rule.
The court said that petitioner had
cited a case relevant to his claim. On
the merits, the court did not grant
Chevron deference to the BIA, as it
determined that the BIA’s interpreta-
tion in Matter of Jurado-Delgado 24
I&N Dec. 29, 30 (BIA 2006) “only
partially resolve[d] the issues.”
Nonetheless, the court found that the
stop-time rule applies when an alien
commits an offense
under INA § 212. The
court opined that in-
admissibility implies
removability and that
“removability seems a
redundancy”. The
court determined that
“the stop-time rule
blends offenses that
make aliens inadmis-
sible with those mak-
ing them deportable

United States in De- already been or removable. Any
cember 1997, as a - ” offense that triggers
lawful  permanent- admitted. the stop-time rule will

resident alien. He
was convicted of possession of mari-
juana, in February 2001, and posses-
sion of cocaine, in July 2007. In Octo-
ber 2009, DHS charged Calix with
deportability under INA, as an alien
convicted of a controlled substance
violation. Calix conceded removabil-
ity and sought cancellation.

The IJ ruled that pursuant to the
stop-time rule Calix’s 2001 marijuana
offense halted his accrual of continu-
ous residence short of the seven year
requirement rendering him ineligible
for cancellation of removal. Calix
appealed to the BIA claiming that, as
he was not seeking admission to the
United States in 1997, but was in-
stead a lawful permanent resident,
the stop-time rule had no effect on
his eligibility. In September 2013 the
BIA affirmed his removal.

tinuous residence for those who are
seeking admission and those who
have already been admitted.”

The court found that Paz Calix’s
continuous residence ended in 2001,
due to his marijuana conviction that
“rendered him inadmissible,” and
caused him to become “potentially
removable if properly charged.” The
court concluded the Paz Calix's
“accrual of continuous residence was
halted as of the date he committed
that offense. Because he has not
resided in the United States continu-
ously for seven years, he is ineligible
for cancellation of removal.”

Contact: Melissa Neiman-Kelting, OIL
® 202616-2967

(Continued on page 7)

6




May 2015

Immigration Litigation Bulletin

A I ___l — Summaries Of Recent Federal Court Decisions

(Continued from page 6)

B Fifth Circuit Holds that “Wave
Through” at Border Counts as n
“Admission in Any Status” for Can-
cellation of Removal Eligibility

In Tula-Rubio v. Lynch, __ F.3d
_, 2015 WL 2434832 (5th Cir. May
21, 2015) (Haynes, Stewart, Brown
(sitting by designation)) the Fifth Cir-
cuit held that an alien who was “wave
[d]-through” into the United States in
1992 was “admitted in any status”
and therefore had accrued the contin-
uous residence required for purposes
of cancellation under
INA § 240A(a)(2).

The court explained
that “the phrase ‘any
status’ naturally en-
compasses those

aliens whose status tus’
allows them to lawful-
ly remain in the Unit-
ed States after admis-
sion, as well as those
aliens in an unlawful
status.”

The case con-
cerned Tula-Rubio, a
Mexican  national,
who entered the
United States in
1992, at the age of
four, in a car driven
by a U.S. citizen, who
was waved through
the port of entry by
an immigration of-
ficer. Tula-Rubio
became a lawful
permanent resident
in 2002. In May
2006 he committed two offenses:
possession of marijuana and evading
arrest or detention. In 2013, upon his
return from a trip to Mexico, Tula-
Rubio was served a NTA and charged
with removability for criminal activity.

Tula-Rubio admitted the charges
of removability, but filed an applica-
tion for cancellation, claiming that he
satisfied the seven year continuous
residence requirement “after having
been admitted in any status.” The 1J
pretermitted his application finding
that “status” implied the necessity for
the applicant to fall under a certain
legal standing, which Tula-Rubio did
not have when he entered the U.S. in
1992. On appeal the BIA also found
that the 1992 entry did not constitute
“admission in any status.”

———— P35€

The Fifth Circuit initially noted
that there was no dispute as to
whether Tula-Rubio had been lawfully
admitted, as it agreed with the BIA’s
previous holding in Matter of Are-
guillin, 17 1&N Dec. 309 (BIA 1980)
that “an alien with no immigration
documents [is] ‘inspected and admit-
ted” when an immigration officer al-
low[s] the car she was passenger in
to proceed into the United States.”
The court then considered whether
Tula-Rubio’s wave through at the bor-
der in 1992 constituted “admitt
[ance] in any status.” In particular,
the court focused on “whether the
‘any status’
imposes any addition
to being admitted to
the United States.”
The court held “that
the plain meaning of
the phrase ‘any sta-
broadly encom-
passes all states or
conditions, of whatev-
er kind, that an alien
may possess under
the immigration laws.”
The court explained
that “the phrase ‘any
status’ naturally en-
compasses those al-
iens whose status allows them to
lawfully remain in the United States
after admission, as well as those al-
iens in an unlawful status.” The court
found that this broad interpretation of
“any status” was consistent with Con-
gress’ intent, as no “specific status,
lawful or otherwise is [mentioned as]
necessary to satisfy this requirement.”

The court concluded that “given
[Tula-Rubio’s] admission, it matters
not whether his status under the im-
migration law at the time was lawful
or unlawful or that of an immigrant or
non-immigrant,” because he was
“admitted in any status.” Therefore
he fulfilled the seven year continuous
residence requirement and is eligible
for cancellation of removal.

Contact: Andrea Gevas, OIL
2 202-305-0100

B Fifth Circuit Holds Resident
Child Receives Citizenship from
Naturalizing Parent with Actual
Custody

In Kamara v. Lynch, __ F.3d __,
2015 WL 2384112 (5th Cir. May
18, 2012) (Jones, Barksdale, Pra-
do), the Fifth Circuit held that,
where no judicial custody decree
exists, to decide whether a child of
divorced parents derived citizenship
under former 8 U.S.C. § 1432(a),
the agency can look to whether the
naturalizing parent had “actual un-
contested custody” after a legal sep-
aration. The court also concluded
that “actual uncontested custody”
requires not only actual custody by
the naturalizing parent, but also
proof that the non-naturalizing par-
ent is “removed from the picture.”

The case concerned Kamara, a
Sierra Leone native, whose parents
were divorced in Texas. No child
custody provisions were made be-
cause Kamara and his siblings lived
with their father in Sierra Leone, at
the time. In April 1991, Kamara
came to the U.S. as a visitor and
became an LPR on May 10, 1994.
On February 20, 1998 Thersa
Nuhad Kargbo, Kamara’'s mother,
became a naturalized U.S. citizen.
At that time Kamara was sixteen.
He and his mother lived together in
the U.S. from 1991 to 2000.

In August 2000 Kamara was
convicted of several crimes includ-
ing unlawfully carrying a weapon. In
2009, Kamara was detained and
placed in removal proceedings.
However, the IJ terminated the pro-
ceedings due to the belief that
Kamara may have been a derivative
U.S. citizen and instructed him to file
an N-600 (Application for Certificate
of Citizenship) with USCIS. USCIS
denied the N-600. In October 2011
ICE mailed Kamara a NTA, alleging
that he was removable for the fire-
arm offense. Kamara then sought

(Continued on page 8)
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to terminate the proceedings on the
ground that he was a U.S. citizen. The
IJ and subsequently the BIA deter-
mined that Kamara was ineligible for
derivative citizenship because he
failed to prove that his mother had
“sole legal custody of him,” as re-
quired by Bustamante-Barrera v. Gon-
zales, 447 F.3d 388 (5th Cir. 2006).
Kamara's parents’ divorce degree did
not include a custody award.

The Fifth Circuit disagreed with
the BIA’s application of Bustamante-
Barrera “sole legal custody” standard
in Kamara'’s case finding instead that
he needed to prove only “actual un-
contested custody.” The court ex-
plained that Bustamante-Barrera ap-
plied only to cases in which joint cus-
tody was involved. However in cases
where a custody agreement is lacking,
such as that of Kamara, the Matter of
M’s 3 1&N Dec. 859 (CO 1950) two-
step analysis should be applied. Un-
der Matter of M, the first step is
whether there is a “judicial determina-
tion of judicial or statutory grant of
custody” and to determine if “the par-
ent to whom custody has been grant-
ed has legal custody for INA purpos-
es.” Second, in the absence of a de-
termination or where a custody agree-
ment is lacking, the parent in “actual
uncontested custody” is deemed to
have legal custody.

Applying the Matter of M stand-
ard, the court found that Kamara’'s
mother had actual custody from 1991
to 2000. But, the court determined
that “[g]enuine issues of material fact
remain, however, as whether the ac-
tual custody was uncontested.”  Fi-
nally, the court said that Kamara
“bears the burden of proving by a
preponderance of credible evidence
that he qualifies for naturalization,”
and that all doubts should be re-
solved in favor of the United States.
Accordingly, the case was remanded
to the district court for a new hearing
on Kamara’s nationality claim.

Contact: Justin Markel, OIL
B 202-305-9849

B Sixth Circuit Declines to Follow
Ninth Circuit or Seventh Circuit View
on Jurisdictional Bar for CAT
Claims

In Ventura-Reyes v. Lynch, __
F.3d __, 2015 WL 3485909)
(Donald, Merritt, Stranch) (6th Cir.
May 26, 2015), the Sixth Circuit de-
clined to follow the reasoning of ei-
ther the Ninth Circuit in Pechenkov v.
Holder, 705 F.3d 444 (9th Cir. 2012),
or the Seventh Circuit in Issaq v.
Holder, 617 F.3d 962

tioner could have rebutted the pre-
sumption that he had gained resi-
dency because of a willful misrepre-
sentation of fact by demonstrating
that he was eligible for adjustment
of status despite his misrepresenta-
tion.

The petitioner, a Pakistani na-
tional, was married in Pakistan in
1980 and had three children. He
later came to the U.S., married Ruby
Bualice a U.S. citizen in 1996, and
then obtained LPR status. However,
in his application for adjustment and

his application for

agreed with OIL's  The Sixth Circuit 200+ Petitioner ne-
view that the jurisdic- . , glected to mention
tional bar in INA § agreed with OIL’s his past marriage and

242(a)(2)(C) prevent-
ed the court from re-
viewing the merits of
a criminal alien’s
claim for protection
under the Convention
Against Torture. Con-
cluding that the alien,
a citizen of the Do-
minican Republic,
raised no meritorious
constitutional claims
or questions of law,
the court denied the petition in part
and dismissed the remainder for lack
of jurisdiction.

Contact: Victor M. Lawrence, OIL
| 202-305-0788

H Seventh Circuit Holds the BIA
Abused its Discretion in Determin-
ing Petitioner Was Not Prejudiced
by His Attorney’s Mistakes

In Habib v. Lynch, __ F.3d __,
2015 WL 3422868 (Flaum, Kanne,
Williams) (7th Cir. May 29, 2015), the
Seventh Circuit held that the BIA
abused its discretion by denying peti-
tioner’s motion to reopen because he
was prejudiced by his former attor-
ney’s actions. The court held the peti-

view that the jurisdic- his
tional bar in INA
§ 242(a)(2)(C) pre-
vented the court from
reviewing the merits
of a criminal alien’s
claim for protection
under the Convention
Against Torture.

three children.
When interviewed he
also stated that Bu-
alice was his first
wife.  Eventually, in
2010, the USCIS de-
nied petitioner's ap-
plication for naturali-
zation on the ground
that he had obtained
LPR status by fraud.
USCIS discovered
that at the time peti-
tioner obtained LPR status he was
still married to his first wife in Paki-
stan. Bualice died in 2008.

Petitioner was then served an
NTA, as an alien who was inadmissi-
ble at the time he adjusted his sta-
tus, both on the grounds that he had
committed fraud in obtaining LPR
status and that he lacked a valid
entry document.

During his removal hearing
petitioner's lawyer allegedly made
several errors including denying the
allegation that petitioner’'s marriage
to Bualice was not legally valid and
later conceding to the materially
identical allegation that Habib was
“not validly married.” petitioner’s
counsel also filed petitioner’'s di-
vorce deed in an untimely manner

(Continued on page 9)
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and never amended or withdrew his
plea admitting that petitioner's mar-
riage was invalid, thus contradicting
the decree and petitioner’s later testi-
mony. Petitioner testified that he had
divorced and that the marriage to
Bualice was valid. He admitted that
he omitted the marriage information
in fear he would upset Bualice with
the truth. The 1J ordered petitioner
removed as charged. Petitioner then
obtained new counsel, appealed to
the BIA and filed an MTR on the
grounds of ineffective counsel. The
BIA dismissed the appeal and denied
the motion concluding that petitioner
he had not been prejudiced by his
prior counsel’s actions.

The Seventh Circuit held that the
BIA abused its discretion in denying
the motion to reopen based on the
ineffective assistance claim, finding
that “the Board demonstrated a mis-
understanding of the law when it stat-
ed that [petitioner] had not shown
that ‘he was prejudiced by counsel’'s
admission . . . that he was not validly
married to a United States citizen
when he adjusted his status.”” The
court determined that counsel’s ad-
mission of the allegation, which peti-
tioner later contradicted in his testi-
mony, “effectively waived
[petitioner’s] defense to removal.”

The court noted that the BIA only
highlighted the fact that the divorce
decree, used as evidence by petition-
er, was not timely filed, but it did not
consider counsel’s inconsistencies in
submitting the form, evidence that
supported petitioner’'s claim that the
untimely filing of the evidence was
due to his counsel’s inefficiencies.
Therefore the court found that the
BIA’s “failure to discuss evidence
tending” to support petitioner’s claim
“warrants remand because it calls
into doubt whether the Board ade-
quately considered this significant
evidence.”

Contact: Jonathan Robbins, OIL
| 202-305-8275

B Seventh Circuit Holds Alien Is
Not Eligible for “Stand-Alone” Waiv-
er of Inadmissibility

In Palma-Martinez v. Lynch, __
F.3d __, 2015 WL 2167719 (7th Cir.
May 11, 2015) (Posner, Manion, Tin-
der), the Seventh Circuit held that the
alien may only request a waiver of
inadmissibility under section INA §
212(h), in conjunction with an adjust-

< I ___l . Summaries Of Recent Federal Court Decisions

the motion to reconsider because
petitioner did not specify an error of
fact or law in the BIA’s earlier order
denying reopening.

Petitioner, a Guatemalan na-
tional, entered the U.S. on June 16,
1999, at the age of 17, to join his
mother, a Mexican native, who had
moved to the U.S. earlier. In 1999,
the U.S. Border Patrol issued peti-

ment of status applica- m—— — — ——— iONer a NTA. In

tion or by seeking ad-
mission from outside
the United States. The
court also held that the
Immigration Judge did
not abuse his discretion
in denying the alien’s
continuance motion to
pursue post-conviction
relief because a pend-
ing collateral attack
does not affect the con-
viction’s finality for im-
migration purposes and
relief was too specula-
tive.

Contact: Wendy Benner-Le6n, OIL
2 202-305-7719

B Eighth Circuit Upholds BIA’s De-
nial of Motions to Reopen and Re-
consider For Failure To Show
Changed Country Conditions in Gua-
temala

In Martinez v. Lynch, 785 F.3d
1262 (8th Cir. 2015) (Kelly, Colloton,
Beam) the Eighth Circuit held that the
BIA did not abuse its discretion in
denying the petitioner’s untimely mo-
tion to reopen because he did not
demonstrate changed country condi-
tions in Guatemala. The court con-
cluded that conditions of gang vio-
lence in Guatemala were substantial-
ly similar to those that existed at the
time of the petitioner’'s removal hear-
ing. The court also held that the BIA
did not abuse its discretion in denying

The court held that the
IJ did not abuse his
discretion in denying
the alien’s continu-
ance motion to pursue
post-conviction relief
because a pending
collateral attack does
not affect the convic-
tion’s finality for immi-
gration purposes.

—— ) (), 2013 petitioner

2000, petitioner
missed his second
hearing and was
ordered removed in
absentia. In 2010
he filed a MTR,
which was denied.
He appealed to the
BIA, which granted
his motion. In a
hearing on October
22, 2012 the U
granted petitioner
voluntary  depar-
ture. On February

filed an untimely MTR, which the 1J
denied for failure to show changed
country conditions. On appeal the
BIA affirmed the |J's decision and
also denied a subsequent motion for
reconsideration.

The Eight Circuit found that
petitioner failed to show changed
country conditions and that the type
of violence suffered by petitioner
“was occurring at the time of [his]
2012 hearing.” Moreover, petitioner
failed to show that the fact that his
friend in Guatemala was killed, be-
cause he refused to sell drugs, was
evidence of changed country condi-
tions. Therefore the court deter-
mined that “it was not an abuse of
discretion for the BIA to deny [his
MTR].” The court also held that the
BIA did not abuse its discretion in
denying the motion for reconsidera-
tion,” because petitioner failed to
demonstrate “errors of law or fact in
the previous order,” as the evidence
he presented to the court did not
establish changed country condi-

(Continued on page 10)
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tions, but rather “conditions [that]
have plagued Guatemala since
[petitioner] left for the United States.”

Contact: Jesse D. Lorenz, OIL
® 202-305-8978

B Ninth Circuit Applies U.S. Immi-
gration Laws Retroactively in the
CNMI

In Mtoched v. Lynch, __ F.3d __,
2015 WL 2445063 (9th Cir. May 22,
2015) (Tashima, Rawlinson, Clifton)
the Ninth Circuit held that U.S. immi-
gration laws could be applied retroac-
tively and enforced against an alien
who entered the territory, committed
a crime, and was convicted before the
U.S. extended its immigration laws to
the Commonwealth of the Northern
Mariana Islands in November 2009.
The court also held that the alien’s
conviction for assault with a danger-
ous weapon under CNMI law was a
crime involving moral turpitude, under
the modified categorical approach,
making him removable.

Contact: Anthony Norwood, OIL
® 202-616-4883

B Ninth Circuit Favorably Amends
Panel Decision Upholding Applica-
tion of Heightened Discretionary
Standard Articulated in Matter of
Jean to Adjustment of Status Appli-
cants Who Are Convicted of “Violent
or Dangerous” Crimes

In Torres-Valdivias v. Lynch, __
F.3d __, 2015 WL 2146726 (9th Cir.
May 8, 2015) (Clifton, Silverman,
Watson (by designation)), the Ninth
Circuit amended its prior published
decision and denied the alien’s peti-
tion for panel and en banc rehear-
ing. In the underlying decision, the
panel upheld the BIA’s application of
the heightened standard for granting
discretionary relief to aliens convicted
of a “violent or dangerous” crime es-
tablished in Matter of Jean, 23 I&N

Dec. 373 (AG 2002), to adjustment of
status applications under 8 U.S.C.
§ 1255. The court deleted language
from the original decision which stat-
ed that the BIA created a new rule,
and amended its decision to reflect
that the BIA merely applied its already
-existing controlling precedent in Mat-
ter of Jean.

Contact: Kiley Kane, OIL
@ 202-305-0108

B Ninth Circuit Holds
Waiver of Appeal Not
Valid Where Immigra-
tion Judge Made Mis-
take about Conviction
that Impacted Eligibil-
ity for Relief

In Garcia v. Lynch,
_ F3d _, 2015 WL
2385402 (9th Cir. May
20, 2015) (Hawkins,
Paez, Berzon) (per curi-

am), the Ninth Circuit

The court explained
that when the record
contains an inference

that an alien is eligible
for relief but the 1J
fails to advise him or
her and give an oppor-
tunity to develop the
issue, his waiver of ap-
peal is not “considered
and intelligent.”

< I ___l . Summaries Of Recent Federal Court Decisions

The 1) found that the conviction was
an aggravated felony and ordered
petitioner removed. The |J then ex-
plained to petitioner that he had the
right to appeal but could waive that
right, and also explained that de-
spite his marriage to a U.S. citizen
he would not be eligible for any waiv-
er due to his conviction. Petitioner
agreed to waive the appeal, but
nonetheless filed a pro se notice of

——— 3PP€3] t0 the BIA,

attaching the plead-
ings he had filed
with the 1J.

The BIA dis-
missed the appeal
noting that petition-
er had waived his
right to appeal.
Petitioner, who was
now represented by
counsel, filed a mo-
tion to reconsider
arguing that at the
time he had waived

held a waiver Of ajp|pe | — his appeal he was

was not considered knowing and in-
telligent where the 1J erroneously
found that petitioner’s statute of con-
viction was an aggravated felony and
advised him that he did not qualify for
any relief from removal.

The petitioner, a citizen of the
Philippines, has been an LPR since
2004. In 2009 he pleaded guilty to
four charges in California, including a
violation under California Penal Code
§ 487(a). He was sentenced to one
year and four months in prison for
that conviction. In 2011, DHS insti-
tuted removal proceedings against
petitioner alleging that § 487(a) con-
viction constituted an aggravated
felony because it was a theft offense
under INA § 101(a)(43(G). Petitioner
initially sought to obtain counsel but
then proceeded pro se. However, he
did receive assistance of counsel in
preparing his pleadings where he
argued that his § 487(a) conviction
was not an aggravated felony be-
cause that section was overbroad.

confused and had not made a know-
ing and intelligent and voluntary
waiver. He also attached declara-
tion stating that at time of hearing
he was scared, confused, English
was not his first language, and had
difficulty hearing the IJ. The BIA
denied the motion finding that peti-
tion had made a knowing an volun-
tary waiver of his appeal.

The Ninth Circuit found that the
BIA’s denial of the motion was con-
trary to law and an abuse of discre-
tion. The court explained that when
the record contains an inference
that an alien is eligible for relief but
the 1J fails to advise him or her and
give an opportunity to develop the
issue, his waiver of appeal is not
“considered and intelligent.” Initially
the court determined that petitioner
had exhausted the argument be-
cause he had articulated his conten-
tions. On the merits, the court found
that under the categorical approach,
§ 487(a) is doubly overbroad be-
cause it permits a conviction for

(Continued on page 11)
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theft of labor, while the generic defini-
tion does not, and an individual may
be convicted even if the victim con-
sented to transfer his property. The
court then applied the modified cate-
gorical approach and held that noth-
ing in the convictions documents es-
tablished that petitioner’'s conviction
was for non-consensual grand theft.
Accordingly, the court held that in
light of the IJ’s error, petitioner’s waiv-
er was not “considered and intelli-
gent,” and therefore the denial of the
motion was contrary to law and an
abuse of discretion.

In a concurring opinion Judge
Berzon agreed with the majority’s con-
clusion that the appeal waiver was
invalid, but would have also found
that the regulation governing the final-
ity of 1J decisions, 8 C.F.R. § 1003.39
“is flatly inconsistent with the INA”
and, that the “appeal waiver system
in immigration courts raises some
troubling due process concerns.”

Contact: Sara Bayram, OIL
® 202-532-4599

DISTRICT COURTS

B Central District of California
Grants Government’s Motion to Dis-
miss Constitutional and APA Chal-
lenges to Adam Walsh Act

In Gebhardt v. Johnson, No. 14-cv-
02277 (C.D. Cal. May 13, 2015)
(Phillips, J.), the District Court for the
Central District of California dismissed
a complaint challenging a provision of
the Adam Walsh Act (“AWA”) that bars
the approval of beneficiary petitions
filed by individuals convicted of cer-
tain sex offenses unless the Secretary
of Homeland Security finds in his
“sole and unreviewable discretion”
that the petitioner poses no risk to
the beneficiary. The complaint chal-
lenged the AWA as violating the peti-
tioner’s substantive due process right
to marriage. The complaint also chal-
lenged the agency’s implementation
of the AWA as improperly retroactive,

excessively punitive, procedurally
deficient, and as applying a higher
evidentiary standard on the petitioner
than the one imposed by the statute.
The court found that the AWA, when
read in conjunction with 8 US.C. §
1252(a)(2)(B)(ii), bars all challenges
to the Secretary’s exercise of discre-
tion, including claims that the agency
acted unconstitutionally in imple-
menting the statute.

Contact: Sarah Wilson,
OIL-DCS
2 202-532-4700

B District of Columbia
District Court Denies
Tech Workers’ Prelimi-
nary Injunction Motion
Seeking to Block Final
Rule Permitting Cer-
tain Spouses of H-1B
Workers to Apply for
Employment Authoriza-
tion Documents

In Save Jobs USA
v. Dep’t of Homeland Security, No. 15
-cv-615 (D.D.C. May 25, 2015)
(Chutkan, J.), after oral argument, the
District Court for the District of Co-
lumbia denied a preliminary injunc-
tion motion to Save Jobs USA, com-
posed by a group of former Southern
California Edison tech workers who
lost their jobs and were allegedly re-
placed by H-1B workers.

Plaintiff had sought to block the
DHS’s implementation of a final rule
published at 80 Fed. Reg. 10284
(Feb 25, 2015), permitting certain H-
4 spouses of H-1B workers to apply
for employment authorization docu-
ments (“EADs”).

The court held that plaintiffs
failed to demonstrate irreparable
harm because their claim of in-
creased competition for tech jobs
from H-4 nonimmigrants with EADs
was entirely speculative. “Save Jobs
does not explain how many IT jobs
may be taken by H-4 visa holders,
how many of those jobs its members

“The court is left
to speculate as to
the maghnitude of
the injury, and
speculation is not
enough to turn
economic loss e
into irreparable
harm.”
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may have sought themselves, what
pay or benefits its members risk
losing while the case is pending, or
what other harm its members may
face,” said the court. “The court is
left to speculate as to the magnitude
of the injury, and speculation is not
enough to turn economic loss into
irreparable harm.”

The court also held that plain-
tiff had not shown
that the harm was
imminent.  “When
the Rule takes ef-
fect on May 26,
2015, H-4 Vvisa
holders will begin
applying for employ-
ment authorization.
These applications
may take months to
process, and may
followed by
months of job hunt-
ing until an H-4 visa
holder  actually
finds employment.
There is no clear indication when
additional competition may occur.
Save Jobs has also not shown that
the Rule will have any imminent im-
pact on H-1B visa holders.”

The court declined to address
the other preliminary injunction fac-
tors in light of the plaintiff's failure
to show irreparable harm, but noted
that “whether American workers and
the U.S. economy are better served
with more or fewer foreign workers
is a policy question the court need
not answer.

The court did not address the
merits of the parties’ arguments or
jurisdictional issues.

Contact: Sarah Wilson, OIL-DCS
2 202-532-4700
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Court of Appeals Adverse Credibility Project - Report for 2014

The Adverse Credibility Project
was established eleven years ago as
a means to track decisions issued by
the courts of appeals that specifically
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make a ruling on the agency’'s ad-
verse credibility determinations. The
decisions include opinions, memoran-
dum dispositions, and orders - that
is, decisions that are unpublished and
published, non-precedent and prece-
dent. The “database” or source for
obtaining these decisions are the pa-
per copies of decisions that the
clerks’ offices send to OIL and elec-
tronic copies of decisions obtained by
OIL paralegals, including the electron-
ic copies of adverse decisions that
the Adverse Support Team (headed by
Angela Green) obtains.

The data compiled in the tables

below reflect relevant decisions is-
sued by the courts of appeals in
2014, the most recent year for which
complete data are available. The

1 2 3 4 5 6 7 8 9

B 2013 credibility decisions

B 2014 credibility decisions

tables tally all decisions in which -
regardless of the ultimate outcome of
the petition for review - the appellate
court has either approved of, or re-
versed, the adverse credibility holding
reached by the immigration judge or
Board of Immigration Appeals.

Petitions for review in which the
decision does not decide an adverse
credibility issue are not counted, even
though the immigration judge or
Board made an adverse credibility
determination. Cases in which the
court upheld the agency’'s adverse
credibility determination, although
granting the petition for review on a

different issue, would be included in
the data. However, a petition de-
nied because of, for example, a fail-
ure to demonstrate the requisite

10 11 ALL

2014 all immigration cases

0%

0 losses

0 wins,

0 decisions

nexus, without addressing any credi-
bility issues, would not.

This project’s results were used
to support the adoption of the REAL
ID Act amendments. The project
now monitors results in both pre-
and post-REAL ID Act cases. The
current purpose of the project is to
determine the extent to which the
courts of appeals are applying those
amendments. The underlying as-
sumption is that the courts’ consci-
entious application of the amend-
ments should be reflected in higher

(Continued on page 13)
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government win rates in post-REAL ID
Act cases.
RESULTS

Total number of adverse credibility
decisions rose by about 15%

The chart shows that the number
of relevant decisions rose in 2014,
with the total number of adverse-
credibility-related decisions at 302.
By contrast, in 2013 the number was
264, and in 2012, 293. As usual, the
Ninth Circuit issued the highest num-
ber of decisions addressing the
EOIR’s credibility findings (136 in
2014, up from 85 in 2013). The sec-
ond-place circuit in 2014 was the
Second Circuit and the third-place
circuit was the Sixth Circuit, exchang-
ing the ranks they held in 2013, and
resuming the relative ranks they held
in 2012. The Second Circuit numbers
rose to 93 from 54 in 2013; the Sixth
Circuit dropped to 40 from 62 in
2013 (all wins in both years). No oth-
er circuit had a number in double dig-
its in 2014, although such numbers
were reached by the Eleventh, Third,
and Fourth Circuits in 2013.

Overall win percentage decreased
from 2013 to 2014

The overall win percentage in
adverse credibility cases in 2014 was
82.5%, down from 87.5% in 2013.
This win percentage was higher than
the 2014 win percentage in all asy-
lum cases (81.3%), but lower than the
win percentage in all immigration cas-
es (84.1%).

Adverse-credibility-related losses
occurred only in the Second, Fourth,
Seventh, and Ninth Circuits, but the
win percentage declined in all of
these except the Ninth

All of the adverse credibility deci-
sions in the following seven circuits
were wins in 2014 - the First (3),
Third (5), Fifth (4), Sixth (40), Eighth
(2), Tenth (1), and Eleventh (8) Cir-

(Continued on page 14)

1st/pre REAL ID 100.0% 2 0.0% 0
1st/post REAL ID | 100.0% 1 0.0% 0
1st/total 100.0% 3 0.0% 0 89.5%
2d/pre REAL ID 100.0% 6 0.0% 1
2d/post REAL ID 88.4% 76 11.6% 10
2d/total 88.2% 82 11.8% 11 92.2%
3d/pre REAL ID 0.0% 0 0.0% 0
3d/post REAL ID 100.0% 5 0.0% 0
3d/total 100.0% 5 0.0% 0 91.5%
4th/pre REAL ID 0.0% 0 0.0% 0
4th/post REAL ID 50.0% 3 50.0% 3
4thltotal 50.0% 3 50.0% 3 95.4%
5th/pre REAL ID 0.0% 0 0.0% 0
5th/post REAL ID | 100.0% 4 0.0% 0
Sth/total 100.0% 4 0.0% 0 98.1%
6th/pre REAL ID 100.0% 5 0.0% 0
6th/post REAL ID | 100.0% 35 0.0% 0
6th/total 100.0% 40 0.0% 0 96.9%
7Tth/pre REAL ID 100.0% 1 0.0% 0
7Tth/post REAL ID 66.7% 2 33.3% 1
7th/total 75.0% 3 25.0% 1 74.3%
8th/pre REAL ID 100.0% 1 0.0% 0
8th/post REAL ID | 100.0% 1 0.0% 0
8th/total 100.0% 2 0.0% 0 93.8%
9th/pre REAL ID 69.8% 30 30.2% 13
9th/post REAL ID 86.1% 68 13.9% 11
9th/total 80.3% 98 19.7% 24 86.1%
10th/pre REAL ID 0.0% 0 0.0% 0
10th/post REAL ID | 50.0% 1| 100.0% 1
10th/total 50.0% 1 50.0% 1 88.6%
11th/pre REAL ID | 100.0% 2 0.0% 0
11th/post REALID | 75.0% 6 25.0% 2
11th/total 80.0% 8 20.0% 2 83.7%
TOTAL 85.6% 249 14.4% 42
Totallpre REALID | 77.0% 47 23.0% 14
Total/post REAL 87.8% 202 12.2% 28

Win percentage in all asylum cases circuitwide -- 81.3%

Win percentage in all immigration cases circuitwide -- 89.1%
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(Continued from page 13)

cuits. In other words, we lost adverse
credibility decisions in only four cir-
cuits (the Second, Fourth, Seventh
and Ninth Circuits), compared to six
circuits (the Second, Fourth, Eighth,
Ninth, Tenth, and Eleventh Circuits)
in 2013. Among these four, the low-
est win percentages were in the
Fourth Circuit, at 50% (based on six
cases), the Ninth Circuit, at 72.1%
(based on 136 cases), and the Sev-
enth Circuit, at 75% (based on four
cases).

Compared with the 2013 statis-
tics, there were decreases in win per-
centages in the Second (from 92.6%
to 88.2% of 93 cases), Fourth (from
93.3% to 50% of six cases), and Sev-
enth (from 100% to 75% of four cas-
es) Circuits. In contrast, the win
rates increased in the Eighth Circuit
(66.7% to 100% of two cases), Ninth
(71.8% to 72.1% of 136 cases),
Tenth (0% to 100% of 1 case), and
Eleventh (88.9% to 100% of eight
cases) Circuits.

Percentage of credibility-related
cases decided under the REAL ID
Act increased, with win rates con-
tinuing to be higher in post-REAL ID
Act than in pre-, but win rates de-
clined in both post- and pre-REAL ID
Act cases.

Decisions are categorized by
whether they did or did not involve
application of the changes intro-
duced by the REAL ID Act. In 2014,
79.1% of the credibility-related deci-
sions were decided under the REAL
ID Act; in 2013, that percentage was
71.2%. The win percentage circuit-
wide in 2014 was considerably high-
er for post-REAL ID Act determina-
tions (84.5%) than for pre-REAL ID
Act decisions (74.6%). The corre-
sponding numbers in 2013 were
89.9% and 81.6%.

In 2014, the Ninth, Second, and
Sixth Circuits - the same circuits with
the biggest numbers of all credibility
decisions - had the largest numbers
of post-REAL ID Act decisions. The

1st/pre REAL ID 100.0% 1 0.0% 0
1st/post REAL ID 100.0% 2 0.0% 0
1st/total 100.0% 3 0.0% 0 89.5%
2d/pre REAL ID 100.0% 7 0.0% 0
2d/post REAL ID 91.5% 43 8.5% 4
2d/total 92.6% 50 7.4% 4 92.2%
3d/pre REAL ID 100.0% 3 0.0% 0
3d/post REAL ID 100.0% 13 0.0% 0
3d/total 100.0% 16 0.0% 0 91.5%
4th/pre REAL ID 100.0% 5 0.0% 0
4th/post REAL ID 90.0% 9 10.0% 1
4th/total 93.3% 14 6.7% 1 95.4%
Sthipre REAL ID 0.0% 0 0.0% 0
5th/post REAL ID 100.0% 5 0.0% 0
Sthitotal 100.0% 5 0.0% 0 98.1%
6th/pre REAL ID 100.0% 14 0.0% 0
6th/post REAL 1D 100.0% 43 0.0% 0
6th/total 100.0% 62 0.0% 0 96.9%
Tthipre REAL ID 100.0% 1 0.0% 0
7th/post REAL ID 100.0% 1 0.0% 0
7th/total 100.0% 2 0.0% 0 74.3%
8th/pre REAL ID 50.0% 1 0.0% 1
8th/post REAL ID 100.0% 1 0.0% 0
8th/total 66.7% 2 33.3% 1 93.8%
9th/pre REAL ID 66.7% 26 33.3% 13
9th/post REAL 1D 76.1% 35 23.9% 11
9th/total 71.8% 61 28.2% 24 86.1%
10th/pre REAL ID 0.0% 0 0.0% 0
10th/post REAL 1D 0.0% 0 100.0% 1
10th/total 0.0% 0 100.0% 1 88.6%
11th/pre REAL ID 100.0% 4 0.0% 0
11th/post REAL ID 85.7% 12 14.3% 2
11th/total 88.9% 16 11.1% 2 83.7%
TOTAL 87.5% 231 12.5% 33
Total/pre REAL ID 81.6% 62 18.4% 14
Total/post REAL ID 89.9% 169 10.1% 19

Win percentage in all asylum cases circuitwide: 87.5%
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(Continued from page 14)

Ninth had 91 (66.9% of all its credi-
bility decisions), the Second had 86
(92.5%), and the Sixth had 35
(87.5%). The Second, Ninth, and
Tenth Circuits had higher win rates
in post-REAL ID Act cases than in
pre-REAL ID Act cases: the Second’s
win percentages were 88.4% (of 86
cases) and 85.7%, respectively; the
Ninth’'s were 74.7% (of 91 cases)
and 66.7%; and the Tenth's were
100% (of one case) and 0%.

Zeroing in on the Ninth Circuit

The number of credibility deci-
sions was 302, up from 264 in
2013. The win percentage was
82.5%, down from 87.5% in 2013.
We may see a continuation of these
trends, as lower government win
rates may spur an increase in the
number of credibility challenges
filed in the Ninth Circuit.

Focusing on the impact of the
REAL ID Act, the number of post-
REAL ID Act cases was 91, repre-
senting 66.9% of all credibility deci-
sions in the Ninth Circuit. In 2013,
there were 46 post-REAL ID Act de-
cisions, representing 54.1% of all
the credibility decisions in the Ninth
Circuit. As time goes by, we expect
to see a rise in the percentage of
credibility cases decided under the
REAL ID Act.

The win rate for post-REAL ID
Act cases was 74.7%, compared to
a win rate of 66.7% for pre-REAL ID
Act cases. In 2013, these rates
were 76.1% and 66.7%, respective-
ly. Thus the win rates in post-REAL
ID Act cases continue to surpass
those in pre-REAL ID Act cases with-
in the Ninth Circuit, mirroring the
circuit-wide pattern.  Yet the win
rates for both post- and pre-REAL ID
Act cases fell in the Ninth Circuit
between 2012 and 2014.

Contact: Alison R. Drucker, SLC
® 202-616-4867

1st/pre REAL ID 100.0% 2 0.0% 0
1st/post REAL ID | 100.0% 1 0.0% 0
1st/total 100.0% 3 0.0% 0 89.5%
2d/pre REAL ID 100.0% 6 0.0% 1
2d/post REAL ID 88.4% 76 11.6% 10
2d/total 88.2% 82 11.8% 11 92.2%
3d/pre REAL ID 0.0% 0 0.0% 0
3d/post REAL ID 100.0% 5 0.0% 0
3d/total 100.0% 5 0.0% 0 91.5%
4th/pre REAL ID 0.0% 0 0.0% 0
4th/post REAL ID 50.0% 3 50.0% 3
4th/total 50.0% 3 50.0% 3 95.4%
5th/pre REAL ID 0.0% 0 0.0% 0
5th/post REAL ID | 100.0% 4 0.0% 0
5th/total 100.0% 4 0.0% 0 98.1%
6th/pre REAL ID 100.0% 5 0.0% 0
6th/post REAL ID | 100.0% 35 0.0% 0
6th/total 100.0% 40 0.0% 0 96.9%
7th/pre REAL ID 100.0% 1 0.0% 0
7th/post REAL ID 66.7% 2 33.3% 1
7th/total 75.0% 3 25.0% 1 74.3%
8th/pre REAL ID 100.0% 1 0.0% 0
8th/post REAL ID | 100.0% 1 0.0% 0
8th/total 100.0% 2 0.0% 0 93.8%
9th/pre REAL ID 69.8% 30 30.2% 13
9th/post REAL ID 86.1% 68 13.9% 11
th/total 80.3% 98 19.7% 24 86.1%
10th/pre REAL ID 0.0% 0 0.0% 0
10th/post REAL ID | 50.0% 1| 100.0% 1
10th/total 50.0% 1 50.0% 1 88.6%
11th/pre REAL ID | 100.0% 2 0.0% 0
11th/post REAL ID | 75.0% 6 25.0% 2
11th/total 80.0% 8 20.0% 2 83.7%
TOTAL 85.6% 249 14.4% 42
Totallpre REALID | 77.0% 47 23.0% 14
Total/post REAL 87.8% 202 12.2% 28

Win percentage in all asylum cases circuitwide -- 81.3%

Win percentage in all immigration cases circuitwide -- 89.1%
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OIL Summer Interns

(Continued from page 17)

B Kirsten Battaglia

Ms. Kirsten Battaglia graduated with
a BA in international relations and
Spanish with a minor in vocal perfor-
mance from Muskingum University,
and is a rising 3L at American Univer-
sity Washington College of Law. Her
primary legal interests include nation-
al security law, international trade
and business law, tax law, and immi-
gration law. She has interned at EOIR
with the BIA and is interning at OIL on
John Blakeley’'s team. After gradua-
tion, she intends to begin a career
with the federal government, with an
emphasis in national security matters.

B Lilah Thompson

Ms. Lilah Thompson is a rising 2L at
Temple University James E. Beasley
School of Law in Philadelphia. Lilah is
the President of the Student Public
Interest Network, the Co-President of
the National Lawyer’s Guild, and a
Law and Public Policy Scholar. This
summer, Lilah is serving as an OIL
intern for the MclIntyre Team.

B Lindsay Donahue

Ms. Lindsay Donahue graduated from
Scripps College with a major in East
Asian Studies and a minor in Japa-
nese. She is a rising 3L at the Univer-
sity of Washington School of Law in
Seattle, where she serves as a Senior
Articles Editor for the Washington In-
ternational Law Journal. Lindsay is a
returning OIL intern on the Flynn
Team, and will be interning at the Se-
attle Immigration Court this fall.

B Lisa Southerland

Ms. Lisa Southerland is a rising 2L at
American University Washington Col-
lege of Law and an OIL Law Clerk for
the John Hogan team. She is a Junior
Staff member of the American Univer-
sity International Law Review, a Re-
search Associate for the Public Inter-
national Law and Policy Group, and
will be a Research Assistant for Pro-
fessor Ira Robbins at WCL in the
fall. She is also a Returned Peace
Corps Volunteer and served in Arme-
nia from 2011-2013.

B Meaghan McGinnis

Ms. Meaghan McGinnis is a rising 2L
at The Pennsylvania State Dickinson
School of Law. She is a new OIL in-
tern with Team Candaux and was
previously an intern for a District At-
torney’s Office in Upstate New York
where she is from. She is excited to
gain experience with immigration law
and is grateful for the opportunity to
learn as much as she can from the
OIL attorneys this summer.

B Melissa Castillo

Ms. Melissa Castillo is a rising 2L at
Temple University Beasley School of
Law. She is the Vice President for the
International Law Society and a mem-
ber of the Immigration and Human
Rights Committee of the National
Lawyers Guild. She is a new OIL in-
tern with Team McKay this summer.

H Miriam Abaya

Ms. Miriam Abaya is a rising 2L at
Temple University Beasley School of
Law. She is a 2015 Law and Public
Policy Scholar. She is a new OIL In-
tern with Team Wernery.

H Monica Twombly

Ms. Monica Twombly is a rising third-
year law student at St. Thomas Uni-
versity in Miami, FL. She is a member
of the St. Thomas University Law Re-
view editorial board, where she
serves as Executive Notes and Com-
ments Editor. She wrote her com-
ment for full membership on the law
review on the effect of counsel in spe-
cial immigrant juvenile status pro-
ceedings. Monica is a law clerk on
team 7, working under the supervi-
sion of Lisa Damiano.

B Olga Fleysh

Ms. Olga Fleysh is a rising 2L at
Washington College of Law at Ameri-
can University. She is President of the
JD/MBA Club, Junior Staff on the In-
ternational Law Review, and on the
board of the Jewish Law Student As-
sociation. She is a new OIL intern with
Team Molina and this spring will be
interning in the pro bono department
of a D.C law firm.

B Rogendy Toussaint

Mr. Rogendy Toussaint is a rising
4LE at St. John’s University School
of Law. He is the Executive Director
of the Moot Court Honor Society and
a Senior Staff Writer for the Journal
of Civil Rights and Economic Devel-
opment. He is a new OIL intern with
Team Blakeley, and this fall, will be
interning within the Civil Division of
the US Attorney’s Office for the East-
ern District of New York.

H Samy Dorgham

Mr. Samy Dorgham is a rising 2L at
American University Washington
College of Law. He is a Marshall
Brennan Fellow and the Vice Presi-
dent of ADVANCE Mentoring at
American. He is part of Team Hogan,
as a new OIL Law Clerk.

B Sandra Huerta

Ms. Sandra Huerta is a rising 2L at
Columbia Law School. She is a Pro-
duction Editor for the Columbia Jour-
nal of Gender and Law and is on the
board of the Columbia Law School
Latino/a Law Students Association.
She is a new OIL intern with the Ap-
pellate Team.

B Scott Dion

Mr. Scott Dion is a rising 2L at Tem-
ple University’'s Beasley School of
Law and a Temple Law & Public Poli-
cy Scholar. As a Law & Public Policy
Scholar, in addition to spending the
summer working in a public interest
job, he will be researching a select-
ed area of public policy. He is a
graduate of the University of Michi-
gan with a B.S. in Economics and
has previously worked in Washing-
ton, D.C. on Capitol Hill as an intern
for Congressman Mike Fitzpatrick.

B Thelma Lizama

Ms. Thelma Lizama is a rising 2L at
American University Washington
College of Law. She is a volume 24
Junior Staff member for the Journal
of Gender, Social Policy & the Law.
She is a new OIL intern with Team
Molina, and will be interning with the
U.S. Department of State’s Bureau
of Democracy, Human Rights and
Labor this fall.
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B Alejandro Gonzalez

Mr. Alejandro Gonzalez is a rising 2L
at American University Washington
College of Law. He is a competition
team member on the Alternate Dis-
pute Resolution Honor Society and a
translator for the various in house
law clinics.

H Amy Sellers

Ms. Amy Sellers is a rising 3L at the
Charleston School of Law in Charles-
ton, SC. She has interned with the
U.S. District Court and the U.S. Attor-
ney’s Office for the District of South
Carolina. Ms. Sellers serves as an
Articles Editor for the Federal Courts
Law Review and is a new OIL intern
with Team Goad.

B Angela Chen

Ms. Angela Chen is a rising 3L at
American University Washington Col-
lege of Law. She is a Senior Re-
search Associate at Public Interna-
tional Law and Policy Group and the
Year-In-Review Editor for the Human
Rights Brief. She previously interned
at the DOL - Office of Child Labor,
Forced Labor, and Trafficking, and at
International Rights Advocates, work-
ing on Alien Tort Statute litiga-
tion. She also volunteered with the
Iragi Refugee Assistance Project at
the Washington College of Law. She
is a new OIL intern with the Front
Office.

B Anna Miller

Ms. Anna Miller graduated from Pat-
rick Henry College with a degree in
Classical Liberal Arts. Prior to attend-
ing law school, she worked for three
years as a tax-exempt organizations
paralegal. She is now a rising 2L at
George Mason University School of
Law and is interning this summer
with OIL on Team Ferrier.

B Christine Kim

Ms. Christine Kim is a 3L at the Uni-
versity of Maryland Francis King Car-
ey School Of Law. She is a new OIL
intern on Team Ginsburg after a se-
mester as a judicial intern at Balti-
more Immigration Court.

B Gaia Mattiace

Ms. Gaia Mattiace is a rising sopho-
more at Georgetown University. She is
Assistant Editor for The Hoya,
Georgetown University’s newspaper,
and president of EcoAction, an on-
campus environmental organization.
She is also a member of the Interna-
tional Relations Club and Georgetown
Energy’s Marketing, Partnerships and
Events Team. She plans on pursuing a
career in law and is excited to be
working as a new OIL intern for the
Front Office.

B George Johnson

Mr. George Johnson is a rising 3L at
George Mason University School of
Law. He is an Executive Board Mem-
ber of the Trial Advocacy Association
and a member of the George Mason
Law Review. During his 2L year,
George served as a member of the
Student Bar Association’s Executive
Board and interned within the Civil
Rights Division of DOJ. He is a new
OIL intern with Team Keener.

B Grace Brier

Ms. Grace Brier is a rising 2L at the
George Washington University Law
School, where she is a member of the
Mock Trial board. She graduated from
the University of Notre Dame with ma-
jors in Finance and English. She is a
new intern on the Candaux Team

B Irina Majumdar

Ms. Irina Majumdar is a rising 2L at
the George Washington University Law
School. She hopes to pursue a career
in litigation after graduation and is
very active on both mock trial and
moot court teams at her school. She
is a new intern on Team McKay and
looking forward to learn all that OIL
has to offer.

B Jessica Strokus

Ms. Jessica Strokus is a rising 3L at
Wake Forest University School of Law.
She is returning to OIL this summer
and is on Team Payne. She is the Sua
Sponte Editor for the Wake Forest
Journal of Law and Policy, a Solicitor
for the Honor Council, and a member
of the Pro Bono Honor Society.
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OIL TRAINING CALENDAR

July 6, 2015. Brown Bag Lunch &
Learn with Prof. Christopher Walker,
Michael E. Moritz College of Law,
who will discuss his research on the
evolution of administrative law’s ordi-
nary remand rule in the immigration
context. Noon-1:00 pm LSB LL-100.

July 14, 2015. Brown Bag Lunch &
Learn with BIA Board Member and
former OIL Assistant Director, Linda
Wendtland. Noon-1:00 pm, LSB
5421

October 6-9, 2015. OIL new attor-
ney training. Contact Jennifer
Lightbody at 202-616-9352.

November 2-6, 2015. 21st Annual
Immigration Law Seminar. Attorneys
from OIL’s client agencies and AUSAs
are invited to attend. Contact Jen-
nifer Lightbody at 202-616-9352 or
at Jennifer.Lightbody@usdoj.gov for
additional information.

17




May 2015

Immigration Litigation Bulletin
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First Row: Miriam Abaya, Melissa
Castillo, Meaghan McGinnis, Angela

Chen, Kirsten Battaglia, (Eva— Kirsten's

dog), IrinaMaumdar, Thelma Lizama,
Grace Brier, AnnaMiller

Second Row: Sandra Huerta, Lisa
Southerland, Jessica Strokus
Christine Kim

Not Pictured: Lindsay Donahue,
GaaMattiace

Third Row: Rogendy Toussaint,
George Johnson, Monica Twombly,
Lilah Thompson. Alejandro Gonzalez
Amy Sellers, Olga Fleysh, Scott Dion
Samy Dorgham

The Immigration Litigation Bulletin is a
monthly publication of the Office of Im-
migration Litigation, Civil Division, U.S.
Department of Justice. This publication
is intended to keep litigating attorneys
within the Departments of Justice and
Homeland Security informed about
immigration litigation matters and to
increase the sharing of information
between the field offices and Main
Justice.

Please note that the views expressed in
this publication do not necessarily
represent the views of this Office or
those of the United States Department
of Justice.

If you have any suggestions, or would
like to submit a short article, please
contact Francesco Isgro at 202-616-
4877 or at francesco.isgro@usdoj.gov.
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