19-4 Caryn Devins

Stephen ?, Special Assistant to Jeff Minear, Counselortothe Chief Justice, called mein his personal
capacity — not his official capacity, toaskif a friend of his, Caryn Devins MLN, could meet with me on
Friday, Feb. 15 aboutan EDR matterthat seems nottobe goingas itshould. | agreed. Carynand her
husband Coopercame to my office at 2 pmon 2/15/2019. My notesfollow.

Caryn wasa Supreme Court Fellowa few years ago, supervised by Stephen. Priortothat, Caryn clerked
for a VermontSupreme Court clerk and a Second Circuitfederal judge. Afterhertermasa Supreme
Court Fellow, she became an Assist. (fix) Federal PublicDefenderin[]. She alleges thatshortly after
beginningthat job, the First Assistant who supervised her began makinginappropriate sexual-type
comments and remarks. She characterized his actions towards her as stalking. She reported the First
Assistant’s conduct tothe Defender. She alleges he did not take herallegations seriously enough, telling
herthat at leastthe First Assistant nevertouched her. She also believesthe Defender has been
retaliating against her by not hiring herfor an AFPD position forwhich she was well qualified.

Caryn’sallegations are setforthinthe attached Request for Mediation.

Caryn’simmediate concernis how her EDR claimis being processed. Caryn stated that Circuit Executive
JamesIshidaisthe EDR Coordinator. She says he seemsverysincere and willing to help, but

nonetheless, the EDR process seems to be bungled. Andshe believesitisbeingbungledto protectthe
Defender.

Whenshe reported the harassment to the Defender, the Defender apparently filed a Wrongful Conduct
Reportwiththe Fourth Circuit. The Fourth Circuittreatedthatas ifit were a separate complaint
process, ratherthan simply a reporting mechanism forthose who become aware of, butare notvictims
of, harassment. Carynwas told the EDR complaint process would need to be abated duringthe
Wrongful Conductinvestigation. She spent five hours with the HR Specialist assigned toinvestigate this.
Jamesapparently told the HR Specialist was told to redo her investigation because she did such a bare-
bonesinvestigation and failed toinvestigate Caryn’s allegations that the Defender retaliated against her
for reportingthe harassment. Caryn has waited months forthe investigation to be finished, and now s
beingtoldthatthe Circuit will notgive herthe results of its investigation.

In the EDR proceeding, Caryn moved to disqualify the Defenderfromacting on behalf of the FPD Office
(the named Respondent). She isvery unhappy that she filed that motion many months ago with Circuit
ChiefJudge Roger Gregory and he still has not ruled on her motion. Sheis now at the EDR Mediation
stage — she metwith the Circuit Mediator for the first-time last week. Caryn has requested thatthe First
Assistant be terminated, orthatshe eitherbe transferred toc a differentlocation within the Defender’s
office orbe allowed to permanently telework. She has beentold that neitherofthese are available
options.

Carynis upsetthat herEDR matterwas abated, and that sheis not being given the results of the
investigation. Further, whenshe sought help from OFEP last fall, Jamesand the Defenderwere very
angry at herfor doingso, which she feelsis aform of retaliation because she has everyright toseek
guidance from OFEP.

| explained to Caryn that the purpose of the wrongful conduct provisionin chapteriXissimplya
reporting mechanism forthose who become aware of harassment and was not designed orintended as
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a separate complaint mechanism. Butl saidthat courtsare freetointerpret EDR plans they way they
see fitand the Fourth Circuitseemed to think that was the appropriate process, which they can do. |
said it was very typical not to reveal the results of awrongful conduct investigation to the parties, asitis
an internal investigation. The Chief Judge is obligated to take appropriate action based en that
investigation, but the EDRPlan does not obligate the courtto reveal the actual investigation report.
Nonetheless, I said Caryn could request that as part of her EDR discovery request. Carynsaidthe
Mediator had mentioned it was difficult to mediate the matter without all of the facts. | suggested that
Caryn requestthe Circuitto provide the full report to the Mediator, butif | were the Circuit, | would
eitherdisclose toeveryone ornoone.

Caryn said that she had revealed all of herallegations and supporting evidence to the HR Specialist, but
had neverrevealed all thatinformationin her EDR Request for Counseling or Mediation. Isaidthat
surprised me and that | didn’tunderstand why. Carynsaid she wastold that would upsetthe Defender
and make him defensive, ratherthan being willingto mediatea resolution. | said this frankly made no
sense tome at all. Itsfineinnormal litigation to provide ashort plain statement of allegationsina
complaint because there are cleardiscoveryrules, butin EDR, it is fast and short and there are no clear
discoveryrules, soitseemsto me critical fora complainant to reveal all the allegations and evidence as
soon as possible. Isaid Caryn could stillamend her Request for Mediation toinclude all of the
allegations and evidencethat she provided to the HR Specialist/Investigator. Carynsaid she believed
that none of her factual allegations, eventhose in her Request for Counselingand Mediation, had ever
beengiventothe Defender. Isaid the EDR Plan obligatesthe EDR Coordinatorto provide a copy of the
complete Requests for Counseling and Mediation to the UE of the Responding party, so this would make
no sense tome at all. Again, though, | suggested she amend herRequestfor Mediationtoinclude all of
herallegations and supporting evidence and insist that the Defenderbe givenafull copy of her
amended Requestfor Mediation. If she was concerned that doing so would make the Defender
unwilling to mediate with heronareasonable basis, she could providethisinformation atthe EDR
Complaint stage but (1) that makes mediation even more useless and (2) risks an argument that she s
raising new allegations and claims forthe first time in her complaint, which is prohibited by the EDR Plan
(which obligates all claims to be presentedinthe Request for Mediation). Carynsaidthe court is aware
of all herallegations and evidence from its investigation, so she doubted the court would say she had
waived these allegations/claims. Nonetheless, | said | did notsee any benefitin notincluding everything
inthe Requestfor Mediation, whetherasa supplement oran amendment.

| alsosaidthat it would notbe expected thatthe EDR hearing officerwould disqualify the head of the
Responding Employing Office to act on behalf of the office, even when the UE is accused of wrongdoing.
| explained that almost all EDR complaints allege that the UE violated theiremploymentrightsand that
it was still entirely contemplated that the UE would act as the head of the Responding Office, justas any
defendantto acivil actionis the party responsible foracting as the defendant. If the court concluded
there was a significant conflict of interest, it could act --such as hiringan outside law firmtorepresent
the office -- and her motion fordisqualification could be ameans to do that, butthat it would not at all
surprise me if herdisqualification motion was denied. | explained that disqualification motions were
designedtoensure that the EDR Coordinator, Mediator, and Hearing Officerwere i mpartial, notthatthe
defending party was impartial.

Caryn, Cooperand | metforthree hourson 2/15. Thus, thisis a brief summary of all we discussed.
Caryn and Cooperare goingto considertheiroptions. lasked if they wanted me to reach out to James
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Ishidato discusstheirconcernsorto provide any EDR guidance. Theysaid they would have to consider
this overthe weekend, as they fearmyinvolvement mightinflame matters. Generally speaking, they
believethe EDR process has not been fairand impartial, certainly has not been transparent, and
certainly has not provided Caryn with the safety or necessary resolution she desires. |said | did
empathize with them about how things have proceeded, but (1) don’tshare theircynicism about why
things have proceeded asthey have and (2) reassured themthat they are at the start of the EDR
process, with all of the due process that it offers.
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