
   
   

  

   

 

                

           

           
     

    

            

             

              

              

            

               

                
    

            
 

    

                   

              

         
 

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.72-cr-20431-M OOlkE/LOUIS

UNITED STATESOF AM ERICA

EERNARDO GARFV NDG ,

Defendant.

èEIZAXGRkSA N'?

j ' ,TheUnited.StatesAttorney sOfficefortheSouthqrnDistrictofFloridaandtlleUnited

StatesDepartlnentofJtlstice,ConsumerProtection Branch (hereinaAerreferred to asthe

--overnment--)andssuxxuoo GARM-EXOIA (hereipafterrefkrredioasthe,'defbndvnt--)g
, . , ., .

enterintot.hefollowingagreement:

The defendantagrees to plead guilty to CoufltOne ofthe Indictlnentpending

againsthim intheabove-captionedmat-ter(hereinafterreferredtoasthelndictment),whichcount

charges'thedefendantwithConspiracytoCommitW ireFraud,inviolationof18U.S.C.j1349.

Thedefendantacknowledgesthathehasreadthechargesagainsthim containedinthelndictment

andthatthosechargeshavebeenfu'llyexplainedtohim byhisattorney.

2. ThegovernmentagreestoseekdismissalofCotlntTwooftheindictmentastothis

defendant,whichcountchargesW ireFraud,inviolationof18U.S.C.jl343,aftersentencing.
. : ' . .

Thedefendantagreesto theFactualProfferattachedto thispleaagreementand
.

''''' ' '''' - .

subm itsittotheCourtinsupportofhisguiltypleaandasevidenceofhisguiltinthiscase.

4. The defendant isaware thathis sentence willbe.imposed by the Courtaûer

considering theadvisoryFederalSentencing GtlidelinesandPolicy Statements(hereinaûer
.

'
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'tsentencmgGuidelines'k). Thedefendantackzowiedgesanàunderstandsthatihecourtwill

computeanadvisorysentenceunddrtheSentencingGuidelinesandthattheapplicableguidelines

willbedeterminedbytheCoul'trelyinginpartontheresultsofapre-sentenceinvestigationbythe

Court'sprobationoffice,whichinvestigationwillcommenceaftertheguiltypleahasbeenentered.

Thedefendantisalso awarethat,undercertain dircumstances,the Cou14may departfrom the

advisory sentencing guidelinerangethatithasconzputed,andmayraiseorlowerthatadvisory

senienceundertheSentèncingGuidelinés. Thedefendantisfurtherawareandunderstandsthat
. . . . . : . . . . . . ...

heCotlrtisrequiredtoconsidertheadvisoryguidelinerangedetenninedunderthejentencingt

Guidelinessbutisnotboundtoimposeasentencewithinthatadvisoryrange;theCoul'tisperm itted

totailortheultim atesentençeinlightofotherstattltoryconcerns,andsuchsentencemaybeeither

moresevereorlessseverethantheSentencingGuidelines'advis'oryrange. Knowingthesefacts,
E

the defendantunderstandsand acknowledges tllatthe Cpu14 has tlze authority to ilnpose any

-tothestatuiorymaximum atlthorized6y1aw fortheoffenseidentifiedinsentencewithinandup

paragraph 1andthatthedefendantmaynotwithdraw thepleasolelyasaresultofthesentence

inlposed.

Thedefezïdantalsotlnderstandsand acltnowledgesthattheCourtmay imposea

statutorymaximuiuterm ofimprisonm entofup20yearsinljrisonforCountOneofthelndictment

(Conspiracy toComlnitWireFliudptlrsuantto 18 U.S.C.j1349),followed by aterm of

elwisedreleaseofupto3yçars(18U.S.C.j3583(b)(2)).TheèefendantalsotlnderstandsandSup

acknowledgesthat,forCountOne,theCourtmayimposeatineofupto$250,000ortwicethe

gross gain orlossas aresultofthe defendant's offehse,whicheveris greatp'(18U.S.C.

j3571(b)(3)and(d)),andshallorderrestitution(l8u.s.c.j3663A).'rhedefbndantçurtlaer

agreesthatrestitutionforCountOneisnotIilmitedtothespeciticactssetforthinthelndictment.
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Thedefendahtagreesthatoneofthetermset-'stlpervisedreleasethatwillbeimposedfollowing

any teim ofimprisqnmenywillinclude,butnotbelimitedto,aban on'owning,operating,or

pal-ticipatinginanybusinessengagedinclinicaltrials.

The defendantfurther understands and acknowledges that,in addition to any

sentenceimposedtlnderparagraph5ofthisagreement,aspecialassessmentintheamountof$100

willbe imposed on thedefendant. Thedefendantagreesthatany specialassessmehtimposed

sllallbepaid'atthetimeofseptencing. Ifthedefendantisfinanciallyunabletopaythespecial

assessment,thedefendaiztagreestopfesentevidencetothegovem mentandtheCotlrtatthetim e

ofsentencingastothereasonsforthecleïkndant'sfailtlretopay.

Thegovernmentl'eservestherightto inform theCourtandtheprobationofficeof

al1factspertinent.to the'sentencing process,incltlding allrelevantinfonuation concerning the

offenses committed,whether.
charged ol'not,as p'ellas concerning the defendantand the

defendant's background, terms of any agreéd-upollsentencing

reconlmendationscontainedintlzi;'agreement,thegovernlnentfurtherreservestherighttomake

Subjectonly to theexpress

anyrecommendationgstothequalityantlquantityofptlnishment.

8. ThedefendantrecognizesthatpleadinggulltymayhaveconsequencesNyithrespect

tothedefendant'simmigration statusi.fthedefendantisnotanatural-bornc'itizenofthe'United

States. Underfederallaw,abroadrangeofcrimesareremovableoffenses,includingtheoffense

to the defendant is pleading guilty. ln addition, tlnder certain circum stances,

denattlralization may also be a consequellce of pleading guilty to a crime. Removal,
y '

denattlralization,andotherilnmigrationconseqtlencesarethesubjectofaseparateproceeding,

however,ând thedefendantunderstandsthatno one,including thedefendant'sattorney orthe

Coul-t,can predictto a certainty the effectofthe dèfendant's conviction on the defendant's
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imlnigrationstattls. Thedefendantneverthelessaflirmsthatthedefendantwantstopleadguilty

x
'

regardIessofany imm igration'consequencesthatthedefendant'splea may entail,even iftlle

consequenceistl4edefenclant7s'delaéhlralizationandautomaticremovalfrom theUnitedStates.

Thegovernmentandthedefendantagreethat,a
.
lthoughnotbindingontheprobation

, .
'

office orthe.Court,theyNvilljointlyrecolulnendthattheCourtimposeasentencewithinthe

advisory sentencing guideiine range produceclby application of the Sentencing Guidelines.

AlthoughnotfniTldingontheprobationofficeortheCourt,thegovernmentandthedefendant
. . . . . . . . . . . . . . .

'
. . .

ftlrtheragreethat,exceptasotherwiseexpresslycontemplatedinthisPleaAgreement,theywill

jointly recommend thattheCotfrtneitherdepartupward nordepartdownward underthe

SentencingGuidelineswhendetcrlniningtheadvisorysentencingguidelinerangeinthiscase.

ThegovenunentagrçesthatitwillrecolumenclatsentencingthattheCotlrtreduce

by two levels'tlpe sentencing guidelinelevelapplicableto thedefendant'soffense,pursuantto

Section 3E1.1(a)ofthe Sentencing Guiclelines,based upon the defendant'srecognition ûnd

affirmative andtimely acceptance ofpersonall'esponsibility. lfatthetilne ofsentencing the

defendalk'soffenselevelisdeterminedtobe 16orgreater,thçgovernmentwillfileamotion

requesting anaclditionaloneleveldecreaseptlrsuanttoSection 3E1.1(b)oftl.leSentencing

Guidelines,statingthatthedefendanthasassistedauthoritiesintheinkestigationorprosecutionof

,
'

thedefendant'sown misconductby timely notifyingauthoritiesofthedefendant'sintention to

ellterapleaofguilty,therebypennittingthegovernmenttoavoidpreparingfortrialandperm itting

thegovernmentandtheCourttoallocatetheirresourcesefficiently. Thegovernment,however,

willnotberequiredtoluakethislnotionandtheserecommendationsifthedefenclant'.(1)failsor

refuses to .make a full, accurate and complete disclosure to the probation office of the

circumstancessurroundingtherelevantoffenseconduct;(2)isfoundtohavemisl-epresentedfacts
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tothegovernmentpriortoenteringintothispleaagreement;or(3)colnmitsanymiscondtlctafter

enteringintothispleaagreement,ipcltldingbutnotlimitedtocommittingastateorfederaloffense,

violating any term of i-elease, or lnaking false statements or l'nisrepresentations to any,

governmentalentityoroffibial.

Thedefendantagreesthatheshallcooperatefullywiththegovernluentby:(a)

providingtruthfulandcompleteinfonnationandtestimony,andproducingdocum ents,recordsand

otherevidepce,whencalleduponbythegpvernment,whetherininterviews,beforeagrandjury,

oratanytrialorotherCourtproceeding;(b)appearingatsuchgrandjuryproceedings,hearings,

trials,andotherjudicialproceedings,andatmeetings,asmayberequiredbythegovernment;and

(c) ifreqblestedbythegovernment,workinginanundercoverroleunderthesupervisionofland

incompliancewith,1aw enforcemelitofficersandagents. lnaddition,thedefendantagreesthat

he willnotprotectany person i)rentity through false inform ation tk-om ission,thatlzewillnot

falselyilzlplicateanypersonorentity,andthathethathewillnotconaluitanyfurthercrilnes.

Tlle governm entreserves the rightto evaluate the nature and extent of the

defendallt'scooperationandtomakethatcooperation,orlackthereof,knowntotheCotll4atthe

timeofsentencing.lfinthesoleandtlnrevkwablejudgmentofthegovenuuent,thedefendant's

cooperationisofsuchqtlalityandsignificancetotheinvestigationorprosecutionofothercriluinal

matters as to warrantthe Cotlrt'sqdownward departure from the advisory sentencing iange

calctllatedtlndertheSentencingGtlidelinesand/oranyapplicablenzinim um nlandatory sçntence,

the governmentmay make a motion priorto'sentencing pursuarntto Section 511l.1 ofthe

SentencingGtlidelinesand/orTitle18,UnitedStatesCode,Section3553(e),orsubsequentto

sentencingpursuanttoRule35oftheFederalRtllesofCriminalProcedure,informingtheCotll't
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thatthe defendanthas'provided substantialassistanceand recolzunending,thatthe defendant's

sentepce be reduced..The defendanttlnderstands and agrees,however,thatnothing in this

agreementrequiresthegovernmenttotileanysuchmotions,andthatthegoyernment'sassessment

ofthequality andsignificanceofthedefendant'scooperationshallbebindingasitrelatestothe

appropriatenessofthegovelmment'st'ilingornon-filingofamotiontoreducesentence.

-/1 lefendanttlnderstandsandacltnowledgesthattlv courtisundernoobligationle(

tograntamolionforreduçtionofselgencçfiledbyyhejoyerprpent.Inadditiop,thedefendanf

furtherpnderstandsandacltnowledgesthattheCotlrtisundernoobligationofanytypetoreduce

tlpedefendant'ssentencebecauseoftlledefendant'scooperation.

14. Thegovernmentandthedefendailtagreethat,althotlghnotbindingontlzeprobation

officeortheCourt,theywilljointlyrecomlnendthattl:e.Courtluakethefollowiqgfindingsand

concltlsionsastothesentencetobeimposed:

Baseoffenselevel: Thatthebaseoffenselevelis7underSection2B1.1(a)(1)of

theSentencingGuidelines;

Loss: 'fhattherelevantamôtlntofactual,probableorintendedlossunderSection

281.1(b)(l)oftheSentencingGuidelinesrestlltingfrom theoffensecommittedinthiscaseismore

than$250,000,butnotmorethan$550,000,restlltinginalïoffenselevelipcreaseof12under

. Section28l.l(b)(1)(G)oftheSentencilzgGuidelines;
.

1

c. Numberofvictims: Thattheoffenseinvolved10ormorevictims,rçsulting inan

offensçlevelincreaseof2tlladerSection281.1(b)(2)(A)(1)oftheSentencingGuidelines;

d. UseofaNleansofldentitqcation: Thegovernment'sposition isthattheoffense

involvedtheuseofanymeansofidentificationunlawfullytoproduceorobtain anyothermeans
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ofidentification,rcsultingin.anoffenselevelincreaseof2underSecticm 281.1411)(C)(i)ofthe

SentencingGuidelines. Thedefendantreservestherighttoopposetheapplicationofthisspecific

offensechatacteristic.

e. Overallcuidelineranmo'e: Thattheapplicable guidelinerangetlnderallofthe

circtlmstancesoftheoffensecomm ittedbytheflefendant,befofeconsideration ofacceptanceof

responsibility'tlnderparagraph l0above,isLevel23.

Thedefendantisawarethattlpesçpiencehaënotyrtbeendeteymjnedbythecpurt.

Tbedefendantalsoisawarethatanyestimateoftkeprobablesentencingrangeorsentencethatthe

defendant may receive, whether that estimate comes fiom the defendant's attorney, the

government,orthe probationoffice,isa prediction,nota promise,and isnotbinding cm the

overnmçnt,theprobationofficeortheCourt. Thedçfendanttlnderstandsttlrtherthatanyg

recommendationthatthegovernlnentmakestotheCourtastosentencing,whetherpursuanttothis

agreement or othenvise, is not binding on the. Coklrt and the Court naay disregard the

recomlziendation in itsentirety. The defbndanttlnderstandsand acknowledges,aspreviously

' '.
. ,aclcnowledged above,thatthedefendantmay notwithdraw hispleabased upon theCotuts

decisionnottoacceptasentencingrecomluendationmadebythedefendant,thegovernment,ora

recommendationmadèjointlybythedefendantandthegovernment.

'rhedefbndantknowinglyandvoluntarilya'greestotheentryofafbrfeituremoney

dmentagainsthimfor$80,072.44(us)(hereinafter,thet-p-orfkitureMoneyJudgnlent?')whichjug -

heagreesis,asum ofmoneyequalinvaluetoproceedsheobtainedasaresultofthecom mission

oftheviolationtowhichheagreestopleadguilt'yherein.
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Thedefendantknowingly and voludtarily agreestowaivehisrightto ahearing,

purstlantto17ed.R.Criln.P.32.2(b)(1)(A),todeternlinethe'amountoftheForfeittlreNloney

Judgluent. Ftll-thermore,thedefendantknowinglyandvoluntarilyagreesthatheshallnot,inany

'

1 itiontotheUnitedStatesinseeltingehtryandf'u11satisfactionoftheForfeituremanner,act1:oppos
;

NloneyJudjment.

Thedefendantltnowinglyandvoluntarilyagreestowaivethefollowingrightswith

respecttotheentryoftheFoyfkitureM oneyJudgplentagaiqsthim:
' .

AI1constittltional,legal,andeqtlitabledefensestosuchforfeiture;

b.Anyconstitutionalorstatutorydoublejeopardydefenseorclaim regardingsuch

forfeittlre-7
;

Any claim or defense to such forfeiture broughtor raised under the Eighth

AlnendnlenttotheUnitedStatesConstittltion,including,btltnotlinlitedto,anyclailm ordefense

ofexcessivetine;and

d. 'Anyrighthemayhavetoanappealofanyresultingorderofforfeitureregarding

theForfeitureM oneyJtldgment.

Thedefendantknowinglyandvoluntarilyagreesandunderstandsthattheentryof

theForfeittlreMoney Judgmentagrefedtlponhereinshallnotbetreated assatisfaction (either

partialor111)ofanyassessment,fine,restitution,costofilnprisonment,orpnyotherpenaltythat
, ' . ..

theCourtmay imposeupon thedefendantin additiontotheForfeitureM oney Judgluent.The

defendantalsoagreestoassistthegoveinmentin aIlproceedings,adlninistrativeorjudicial,

involvingforfeituretotheUnitedStatesofanyproperty,includingsubstituteproperty,regardless

ofitsnatureorform,realorpersonal,whichthedefendantorothersknowntothedefendant,have
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acoumulated asaresultofillegalactivities. Theassistanceshallinclude-.identification ofany

propel'tysubjecttoforfeiture,agreemelitto.theentryofan orderenjoiningthetransferor

ulubranceofsuchproperty,andthetransferofsuchprope'l'tytotheUnited Statesb)zdeliveryenc

tothegovernmentuponthegovernment'srequest,anynecessaryandappropriatedocumentation,

incltldingconsentstoforfeitureandquitclailn deecls,tocleliver'goodandluarketabletitletosuch

property.

Thedefendanti.sqwarethat28U.S.S.j129landl8U.S.C.j3742affordthe

defendanttherighttoappealthesentenceimppsedinthiscase. Acknowledgingthis,inexchange

fortheundertakingsmadebytheUnitçdStatesinthispleaagreement,thedefendanthere'bywaives

al1rightscolpferredby Sections1)9land3742toappealanysentenceimposed,incltldingany

re'stitutionorder,ortoappealthemannerinwhichthesentencewasimposed,unlessthesentence

exceedsthemaximum permittedbystatuteoristherestlltofanupwarddepartureand/oranupward

variance from the advisory guideline range thatthe Courtestablishes at sentencing. The

defendantfurtherunderstandsthatnothillg inthisagreenaentshallaffectthegovernl-nent'sright

and/ordutytoappealassetfol'thinl8U.S.C.j3742(1n)and28U.S.C.j1291. However,ifthe

'ksentenceptlrsuantto Sections3r742(b)'and 1291,theUnitedStatesappealsthedefendant

defendantshallbel-eleasedfrom theabovewaiverofhisrighttoappealhissentence.

Thedefendantfurtherherebywaivesal1rightsconferredby28U.S.C.j1291to

assertanyclail'nthat(1)thestattlteto'whichthecle'fendantispleadingguiltyisunconstitutional;

and/or(2)theadmittedconductdoesnotfallwithinthescopeofthestatuteofconviction.

.By signing this agreeluent,the defendantacknowledgesthatthe defendanthas

discussed the appealwaiversetforth in thisagreementwith the defendant's a'ttorney. The
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defendantfurtheragrees,togetherwiththegovelmment,torequestthattheCoul'tenteraspecific

findingthatthçdefendant'swaiverofhisrighttoappealthesentenceimposedinthiscaseandhis

righttoappealhisconvictionin.themannerdescribedabovewasknowingândvoluntaly.

Tllisistheentireagreemelltandunderstanding betweenthegovernmentandthe

defendant. Thereare'noother'agreemenzs,promises,l-epresentations,orunderstandings.

MARKENZY LAPOINTE
IJNITEPSTATEjATTQRNEY

AM ANDA N .LISKAM M
' Dirçctor
U.l.Departmentoflustice
ConsumerProtectiônBranch

H/aVXJaDate: KARLA
-DEE CLARK

DAVID A.FRANK
NICOLE FRAZER
TRIAL ATTORNEYS
U.S.DEPARM ENT OFJUSTICE
CONSUG R PROTECTION BRANCH

,v/zz/xopoDate: v.--- ! . =<By: -
ER.E.XATISTA

ATTORNEY FOR DEFENDANT

By: '
GARM ENDIA

DEFE A T

Date: ' l J.t7-.ô
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