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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CAS ES 

 A. Parties, Intervenors, and Amici 

  1. District Court 

The following is a list of parties, intervenors, and amici that appeared before 

the district court.  

 Parties:  Plaintiff, the United States of America; defendants, Philip Morris 

USA Inc., Altria Group, Inc., R.J. Reynolds Tobacco Company, Brown & 

Williamson Tobacco Corp.,1 Lorillard Tobacco Company, British American 

Tobacco (Investments) Ltd., The Council for Tobacco Research-U.S.A., Inc., The 

Tobacco Institute, Inc., and Liggett Group, Inc. 

  Intervenors:  Tobacco-Free Kids Action Fund, American Cancer Society, 

American Heart Association, American Lung Association, Americans for 

Nonsmokers’ Rights, National African American Tobacco Prevention Network, 

Elan Corporation, PLC, Glaxosmithkline Consumer Healthcare, L.P., Impax 

Laboratories, Inc., Pfizer, Inc., Pharmacia Corporation, and Smithkline Beecham 

Corporation.  

                                           
1 Effective July 30, 2004, Brown & Williamson Tobacco Corporation’s cigarette 
and tobacco business was merged with R.J. Reynolds Tobacco Company. 
Contemporaneously, Brown & Williamson Tobacco Corporation changed its name 
to Brown & Williamson Holdings, Inc., and ceased manufacturing, researching, 
selling, or marketing cigarettes.    
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 Amici:  Citizens’ Commission to Protect the Truth, Regents of the 

University of California, Tobacco Control Legal Consortium, Essential Action, 

City and County of San Francisco, Asian-Pacific Islander American Health Forum, 

San Francisco African American Tobacco Free Project, Black Network in 

Children’s Emotional Health, and the Attorneys General of Arkansas, Connecticut, 

Hawaii, Idaho, Iowa, Kentucky, Louisiana, Maryland, Massachusetts, Nevada, 

New Jersey, New Mexico, New York, Ohio, Oklahoma, Oregon, Tennessee, 

Vermont, Washington, Wisconsin, Wyoming, and District of Columbia. 

  2. Court of Appeals 

 Parties:  Appellants/cross appellees, Philip Morris USA Inc., Altria Group, 

Inc., R.J. Reynolds Tobacco Company, Brown & Williamson Holdings, Inc., 

Lorillard Tobacco Company, British American Tobacco (Investments) Ltd., The 

Council for Tobacco Research-U.S.A., Inc., and The Tobacco Institute, Inc. 

Appellee/cross appellant, United States of America.  

 Intervenors:  Tobacco-Free Kids Action Fund, American Cancer Society, 

American Heart Association, American Lung Association, Americans for 

Nonsmokers’ Rights, and National African American Tobacco Prevention 

Network. 
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 Amici Granted Leave:  Chamber of Commerce of the United States of 

America, Washington Legal Foundation, National Association of Manufacturers, 

National Association of Convenience Stores, Tobacco Control Legal Consortium, 

Public Citizen, Inc., American College of Preventative Medicine, American Public 

Health Association, Association of Maternal and Child Health Programs, National 

Association of Local Boards of Health, Oncology Nursing Society, Society for 

Research on Nicotine and Tobacco, Lung Cancer Alliance, Community Anti-Drug 

Coalition of America, National Latino Council on Alcohol and Tobacco 

Prevention, American College of Occupational and Environmental Medicine, 

American Medical Association, American Association of Orthopaedic Surgeons, 

Mississippi State Medical Association, Public Health Advocacy Institute, Society 

for Thoracic Surgeons, Citizens’ Commission to Protect the Truth, and the 

Attorneys General of Alaska, Arizona, Arkansas, California, Connecticut, 

Delaware, Florida, Hawaii, Idaho, Illinois, Kansas, Kentucky, Louisiana, Maine, 

Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, 

Nevada, New Hampshire, New Jersey, New Mexico, New York, Ohio, Oklahoma, 

Oregon, Pennsylvania, Rhode Island, Tennessee, Vermont, Washington, West 

Virginia, Wyoming, and the Territory of the United States Virgin Islands.  
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 B.  Rulings Under Review 

 The rulings under review include:  the Judgment below, Final Opinion, 

United States v. Philip Morris Inc., 449 F. Supp. 2d 1 (D.D.C. 2001), and Order # 

1015 (“Final Judgment and Remedial Order”), entered by Judge Kessler in this 

action on August 17, 2006, as altered or amended on September 8, 2006 and by the 

Memorandum Opinion and Order # 1021, entered in this action on September 20, 

2006, and Memorandum Opinion and Order # 1028, entered in this action on 

March 16, 2007, United States v. Philip Morris, 477 F. Supp. 2d 191 (D.D.C. 

2007); the Memorandum Opinion and Order # 1028; and any and all antecedent 

and ancillary orders, including any and all interlocutory judgments, decrees, 

decisions, rulings, and opinions that merged into and became part of the Judgment, 

that shaped the Judgment, that are related to the Judgment, and upon which the 

Judgment is based.   

 C. Related Cases   

 The case under review was previously before this Court in the following 

appeals and/or petitions: 

• USA, et al. v. Philip Morris Inc., et al.,  
Court of Appeals Docket No. 01-5244 

 
• USA v. Philip Morris Inc., et al.,  

Court of Appeals Docket No. 02-5201 
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• USA v. British American Tobacco, et al.,  
Court of Appeals Docket No. 04-5207 

• USA v. British American Tobacco, et al.,  
Court of Appeals Docket No. 04-5208 

• USA v. Philip Morris USA, et al.,  
Court of Appeals Docket No. 04-5252 

• USA v. Philip Morris USA, et al.,  
Court of Appeals Docket No. 04-5358 

• USA v. Philip Morris USA, et al.,  
Court of Appeals Docket No. 05-5129 
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CORPORATE DISCLOSURE STATEMENTS 

Pursuant to Fed. R. App. P. 26.1(a), defendants-appellants hereby make the 

following disclosures: 

Philip Morris USA Inc. is a wholly owned subsidiary of Altria Group, Inc.  

Altria Group, Inc., is the only publicly held company that owns 10% or more of 

Philip Morris USA Inc.’s stock. 

Altria Group, Inc. is a publicly held company.  No publicly held company 

owns 10% or more of Altria Group, Inc.’s stock. 

R.J. Reynolds Tobacco Company, a North Carolina corporation, is the 

successor by merger to R.J. Reynolds Tobacco Company, a New Jersey 

corporation.  The existing R.J. Reynolds Tobacco Company is a wholly owned, 

indirect subsidiary of Reynolds American Inc., a publicly held corporation.  Brown 

& Williamson Tobacco Corporation (now known as Brown & Williamson 

Holdings, Inc.) holds more than 10% of the stock of Reynolds American Inc. 

Effective July 30, 2004, a transaction was completed whereby R.J. Reynolds 

Tobacco Company became the successor in interest to Brown & Williamson 

Tobacco Corporation’s U.S. tobacco business.  Effective August 2, 2004, Brown & 

Williamson Tobacco Corporation, a Delaware corporation, changed its name to 

Brown & Williamson Holdings, Inc.  Brown & Williamson Holdings, Inc. is an 
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indirect, wholly owned subsidiary of British American Tobacco, p.l.c., a publicly 

traded corporation. 

Lorillard Tobacco Company is wholly owned by Lorillard, Inc., which is 

wholly owned by Loews Corporation.  Shares of Loews Corporation are publicly 

traded.  Other subsidiaries of Loews Corporation that are not wholly owned by 

Loews Corporation but have some publicly-held securities are CNA Financial 

Corporation and Diamond Offshore Drilling, Inc.  In addition, Loews Corporation 

indirectly owns 100% of the general partner of Boardwalk Pipeline Partners, LP, 

whose subsidiaries, Boardwalk Pipelines, LP and Texas Gas Transmission, L.L.C., 

have issued publicly-owned bonds.  Loews Corporation has also issued Carolina 

Group stock, a publicly traded tracking stock.  

BATCo discloses the following parent companies and publicly held 

companies that have a ten percent or greater ownership interest in BATCo:  

• British American Tobacco p.l.c.,  

• British American Tobacco (1998) Limited,  

• B.A.T. Industries p.l.c.,  

• British-American Tobacco (Holdings) Limited.  

The Council for Tobacco Research-U.S.A., Inc. is a not-for-profit New York 

corporation that provided research funding to scientists at universities, hospitals 
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and other research institutions.  Appellant CTR stopped funding research in 1998.  

It was dissolved under New York law in November 1998, and since that time has 

been winding up its affairs pursuant to a plan of dissolution that has been approved 

by a New York State court.  

The Tobacco Institute, Inc. is a dissolved not-for-profit corporation under 

New York law.  During its existence, The Tobacco Institute, Inc. did not issue 

stock and had no parent corporation.  In addition, since its dissolution, The 

Tobacco Institute, Inc. has not issued stock and has had no parent corporation.  

STATEMENT REGARDING ORAL ARGUMENT  

Defendants-appellants respectfully request oral argument. 
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JURISDICTIONAL STATEMENT  

The district court had subject-matter jurisdiction under 28 U.S.C. §§ 1331, 

1345, and 2201, over claims against all defendants except BATCo, see Brief for 

Defendant-Appellant-Cross-Appellee British American Tobacco (Investments) 

Limited.  This Court has jurisdiction under 28 U.S.C. §§ 1291 and 1292(a) over 

defendants’ timely filed appeals. 

PERTINENT STATUTES 

Excerpts from RICO, 18 U.S.C. §§ 1961, 1962, and 1964; the mail and wire 

fraud statutes, 18 U.S.C. §§ 1341 and 1343; and the Labeling Act, 15 U.S.C.  

§ 1334, are attached. 

STATEMENT OF THE ISSUES 

Defendants-appellants present four sets of issues for review.  The first set 

raises four overarching legal issues: 

1. Whether the district court erred by holding that, under the mail and 

wire fraud statutes, a corporate defendant can have specific intent to defraud even 

though no agent or employee of the corporation had such intent. 

2. Whether the district court erred by ignoring the plain language of 

RICO in holding that associated-in-fact corporations may constitute an “enterprise” 

under 18 U.S.C. § 1961(4). 
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3. Whether the district court erred by ruling that there is a reasonable 

likelihood that each defendant will commit future RICO violations in light of, 

among other things, legal restrictions already imposed by settlements with the 

States barring such conduct. 

4. Whether the district court erred by imposing remedies without 

specifically identifying which alleged schemes or racketeering acts violated RICO. 

The second set of issues challenges the specific schemes alleged by the 

government: 

1. Whether the district court erred by holding that defendants committed 

fraud in using low tar descriptors that were authorized by the FTC and protected by 

the First Amendment and in enjoining the use of low tar descriptors in foreign 

nations. 

2. Whether the district court erred by finding that statements that were 

neither material nor intended to deprive anyone of money or property could 

constitute criminal mail or wire fraud. 

3. Whether the district court erred by finding fraud and imposing 

remedies relating to ETS and addiction where defendants’ statements on those 

issues were legitimate expressions of opinion. 

4. Whether the district court’s application of the mail and wire fraud 

statutes violated the First Amendment where statements were designed either to 
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petition government agencies or legislators for relief or to present the industry’s 

views in ongoing public debates about tobacco. 

The third set of issues relates to the district court’s application of RICO: 

1.   Whether the district court erred by finding that defendants had the 

requisite purpose and structure to comprise a RICO enterprise and that defendants 

conducted the affairs of an enterprise through the alleged predicate acts. 

2. Whether the district court erred by finding that defendants violated 18 

U.S.C. § 1962(d) where its holding that defendants violated § 1962(c) must be 

reversed. 

The final set of issues relates to the district court’s remedies: 

1. Whether the district court’s order that defendants issue “corrective 

communications” exceeds the court’s jurisdiction under 18 U.S.C. § 1964(a), and 

violates the Labeling Act, the First Amendment, and due process and whether 

other injunctive decrees violate due process. 

2. Whether the district court’s generalized injunctions against “false 

statements” and “acts of racketeering” are too vague to satisfy Federal Rule of 

Civil Procedure 65, the First Amendment, and due process. 

3. Whether the district court erred in applying its injunctions to non-

party subsidiary corporations contrary to Federal Rule of Civil Procedure 65. 
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STATEMENT OF THE CASE  

A. The Filing Of This Lawsuit And Pre-Trial Proceedings 

This action is the culmination of the federal government’s decade-long 

efforts to impose sweeping regulation on the tobacco industry.  The fundamental 

issue raised by this suit is whether, after repeatedly failing to achieve its goals 

through the regulatory and legislative processes, the government may exploit 

RICO’s civil injunction provision, 18 U.S.C. § 1964(a), to achieve through 

litigation what it failed to achieve politically. 

This lawsuit was filed the very day that the government closed a criminal 

RICO investigation of the cigarette manufacturers without bringing charges and 

only after (1) the FDA sought unsuccessfully in 1996 to assert regulatory authority 

over cigarettes, FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000), 

and (2) Congress considered and rejected in 1998 detailed legislation that would 

have imposed many of the regulations and restrictions sought by the FDA (and by 

the government here).   

Unable to achieve its regulatory goals through proper channels, the 

government filed this lawsuit, urging an unprecedented expansion of § 1964(a) to 

convert RICO into a blunt instrument to impose sweeping regulatory requirements 

upon a lawful industry.  The government alleges that defendants -- virtually the 

entire domestic cigarette industry -- engaged in a five-decades-long RICO 
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“association-in-fact enterprise” both to deceive the public about (1) the health risks 

of smoking, and (2) the nature of defendants’ own marketing practices.  JA795.2  

The government further alleges that much of defendants’ advertising, marketing, 

lobbying, and public relations activities over the past fifty years were “predicate 

acts” of mail and wire fraud.  JA875-82.  Under the guise of “preventing and 

restraining” RICO violations pursuant to § 1964(a), the government sought 

extensive remedies, designed both to fill perceived gaps in legislation and 

regulation and to obtain disgorgement of “profits” in the amount of $280 billion.  

JA885; JA1746. 

In United States v. Philip Morris Inc., 396 F.3d 1190, 1198 (D.C. Cir. 2005), 

this Court held that § 1964(a) does not permit disgorgement and confers only 

limited jurisdiction on the district court to order forward-looking remedies 

designed to “prevent and restrain” RICO violations.  This Court’s decision thus 

precluded any remedies in the absence of findings that (1) defendants violated 

RICO, (2) defendants would likely violate RICO in the future, and (3) the remedy 

would prevent or restrain those likely future RICO violations.  Id. 

                                           
2 The government also originally sought damages under the Medical Care 
Recovery Act, 42 U.S.C. § 2651(a), and the Medicare Secondary Payer Act, 42 
U.S.C. § 1395y(b)(2).  JA842-66.  The district court dismissed those claims.  See 
United States v. Philip Morris Inc., 156 F. Supp. 2d 1, 7-8 (D.D.C. 2001); United 
States v. Philip Morris Inc., 116 F. Supp. 2d 131, 144-46 (D.D.C. 2000). 
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B. The Trial 

While defendants’ appeal on disgorgement was pending, the district court 

proceeded to trial.  Although § 1964(a) allows only forward-looking remedies to 

address likely future violations, the government’s evidence focused 

overwhelmingly on conduct that occurred decades ago -- much of which concerned 

people no longer employed by the companies (or even alive), trade organizations 

that no longer exist, and scientific issues that defendants have not disputed for 

years. 

We do not attempt to summarize the entire massive trial record here, most of 

which is irrelevant to the issues raised in this appeal.  Specific facts are discussed 

as needed throughout the brief.  We briefly review below the government’s 

primary allegations. 

 The government argued that defendants constituted a RICO “association-in-

fact” enterprise, existing over the course of nearly half a century to operate 

criminal racketeering schemes.  The government alleged that defendants through 

this enterprise engaged in seven schemes of fraud.  The government elaborated on 

each scheme in its opening statement: 

• The Health Risks of Smoking and ETS.  “[D]efendants have 
fraudulently denied that smoking and exposure to smoke causes cancer 
and other serious diseases in smokers and nonsmokers and have 
fraudulently maintained that whether smoking or exposure to 
secondhand smoke causes disease is an open question.”  JA9044. 
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• Independent Research.  “Defendants falsely stated that they would 
sponsor independent disinterested research into the health effects of 
smoking and communicate these results to the public.”  JA9044. 

• Addiction.  “[D]efendants have fraudulently denied that smoking is 
addictive and that nicotine is the addictive drug in cigarettes primarily 
responsible for that addiction.”  JA9044. 

• Nicotine Manipulation.  “Defendants have fraudulently ... denied that 
they manipulate nicotine.”  JA9044. 

• Low Tar Cigarettes.  “Defendants have fraudulently marketed filtered 
and light or low tar cigarettes as less hazardous than full flavored 
cigarettes, despite having substantial evidence that these light 
cigarettes are unlikely to be any less hazardous.”  JA9044. 

• Youth Marketing.  “Defendants have marketed cigarettes to young 
people, while fraudulently denying that they do.”  JA9044. 

• Suppression of Information.  “[D]efendants have suppressed evidence 
of their misconduct to avoid disclosure of information that could 
jeopardize their public relations positions and litigation defenses.”  
JA9045. 

The government claimed that defendants conducted the enterprise over the 

course of five decades and identified 148 discrete “Racketeering  

Acts” -- individual mailings or wirings alleged to violate the fraud statutes.  

JA3410-42; JA939; JA940-41.  On the eve of trial, the government sought to add 

650 Racketeering Acts, but the district court rejected the addition as untimely.  
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JA940-50.  The government’s claim of “racketeering activity,” therefore, was 

limited to the original 148 alleged acts.3 

After this Court issued its disgorgement decision during the trial, the district 

court criticized this Court’s opinion,4 but noted that this Court had delivered a 

“body blow” to the government’s case.  JA1145.  The court bifurcated the 

presentation of evidence relating to liability and remedies to provide the 

government with roughly two additional months in the middle of trial to conform 

its remedies scheme with the disgorgement decision.  JA1148-49.  The court also 

permitted the government to amend its expert reports on remedies.  JA1157-60. 

After both sides presented their liability-related evidence, the remedies 

phase of the trial commenced on May 2, 2005.  Yet, it was only after the trial 

ended (including the remedies phase) that the government produced the “final” list 

of remedies that it was requesting.  Defendants objected to the government’s 

proposed remedies on a variety of grounds, including the lack of a hearing, and 

                                           
3 Attached as Exhibit 1, entitled “Disposition of Evidence Regarding Alleged 
RICO Predicate Acts of Mail and Wire Fraud,” is a chart that lists the 148 alleged 
RICO predicate acts.   
4 The court stated that it found itself “in the peculiar and extremely uncomfortable 
position of interpreting the scope of an appellate decision which, in the words of 
Judge Tatel’s dissent, ‘ignores controlling Supreme Court precedent, disregards 
Congress’s plain language, and creates a Circuit split -- all in deciding an issue not 
properly before [the appellate court].’”  JA1147. 
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submitted an offer of proof outlining the evidence they would have offered if the 

government had disclosed those remedies before the close of evidence.  JA1471-

86.  However, the district court held no further hearing on the propriety or 

feasibility of the government’s belatedly requested remedies.   

C. The District Court’s Judgment 

Fifteen months after the trial ended, the district court issued a 1,653-page 

opinion ruling that defendants had violated 18 U.S.C. § 1962(c) and (d).  The great 

majority of the opinion addressed conduct from decades ago, and the decision 

reproduced large sections of the government’s proposed findings verbatim, 

complete with the government’s typographical errors.5  Indeed, over 80% of the 

court’s findings were simply copied from the government’s proposed findings; in 

the “enterprise” section, 90% of the court’s findings were taken verbatim from the 

government’s proposals.6  

The district court’s word-for-word reproduction of the government’s 

proposed findings led to serious deficiencies that the court itself acknowledged.  
                                           
5 Compare, e.g., JA3034(¶ 3542), with JA1387(¶ 732); JA3037(¶ 3552), with 
JA1388(¶ 747). 
6 To analyze the district court’s opinion in comparison to the proposed findings of 
fact submitted by the government, defendants utilized a computer program known 
as “WCopyfind,” which is described and can be downloaded at 
http://plagiarism.phy.virginia.edu/Wsoftware.htm.  This program is designed to 
“find documents that share large amounts of text.”  Upon request, defendants will 
provide the back-up data applying this software. 
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For example, the court warned that, on “occasions, some individual factual 

findings may appear unclear or inconsistent with other factual findings.  In those 

instances, the Conclusion to that section will contain the Court’s final Findings, 

and its reasons for reaching them.”  JA1739.  Remarkably, the court also warned in 

its Findings of Fact that its use of the word “enterprise” “d[id] not imply that 

Defendants’ activities meet the statutory definition contained in 18 U.S.C. 

§ 1961(4).”  JA1748 n.9.  Yet, in its Conclusions of Law, the court supported its 

holding with respect to the “enterprise” requirement only by citing broad sections 

of those very findings of fact.  JA3263-69.   

The district court found that defendants had engaged in nearly all of the 

schemes alleged by the government.7  JA3234-35.  However, though the court 

stated that unspecified statements by defendants were “false” or “fraudulent,” it did 

not address whether any of the 148 specific predicate racketeering acts alleged by 

the government violated the fraud statutes.  Nor did the court find that any 

particular scheme alleged by the government violated RICO.  Rather, the court 

merely held that the individual schemes “must be viewed in the context of the 

entire scheme to defraud” and that the court need only find “that the defendant 

                                           
7 The court found that the government had failed to prove its claim relating to the 
alleged failure to research and develop less hazardous products -- a subset of the 
alleged scheme concerning independent research.  JA2388-473. 
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devised a scheme intended to defraud which included one or more of the individual 

component schemes alleged.”  JA3235.  In other words, the court suggested that it 

had found that at least one of the alleged “schemes” constituted “racketeering 

activity,” but did not anywhere identify which so qualified or which of the 148 

alleged racketeering acts were the basis for liability.  Id.  The court also did not 

identify even a single employee of defendants who had the specific intent to 

defraud required for mail and wire fraud, instead inferring specific intent based on 

“the company’s collective knowledge.”  JA3313. 

The district court accepted the government’s allegation of an enterprise, 

“comprised of a group of business entities and individuals associated-in-fact, 

including Defendants to this action.”  JA3261.  The court found that the enterprise 

has operated continuously since 1953, when its members agreed to issue an 

advertisement acknowledging scientific studies linking smoking to lung cancer and 

promising to fund additional research on the issue.  JA1757-59, JA3267-68.  The 

court found that “the Enterprise created and used formal and informal entities, 

many with overlapping participants and purposes to serve [its] central mission.”  

JA3265.  The court did not identify a “core of constant personnel” that formed the 

enterprise and instead referred to the “organization of the Enterprise” as an 

“amoeba” that “changed its shape to fit its current needs.”  JA3265.   
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The district court also concluded that it could infer from defendants’ “past 

conduct alone” that they were likely to violate RICO in the future.  JA3335.  

Notwithstanding the government’s burden of proof on this issue, the court 

disregarded consent judgments already imposing extensive injunctions and other 

prohibitions on defendants on the ground that they did not make it “absolutely 

clear that the allegedly wrongful behavior could not reasonably be expected to 

recur.”  JA3342 n.46 (emphasis added).  The court concluded that the mere 

possibility that defendants might have “temptations” or “opportunities” to resurrect 

the enterprise or “take similar unlawful actions in order to maximize their 

revenues,” JA3335, sufficed to impose injunctive relief, even though the court 

failed to find any joint activity (let alone any RICO enterprise) for the past eight 

years. 

The district court then imposed broad remedies.  The court ordered 

defendants to remove “light” and “low tar” descriptors (that are used to refer to 

cigarettes that measure lower in tar and nicotine according the FTC’s standardized 

methodology) from cigarette brand names and packages.  JA1620-21.  The court 

ordered “corrective” statements regarding “(a) the adverse health effects of 

smoking; (b) the addictiveness of smoking and nicotine; (c) the lack of any 

significant health benefit from smoking [low-tar cigarettes]; (d) Defendants’ 

manipulation of cigarette design ... ; and (e) the adverse health effects of exposure 



 

13 
 

to secondhand smoke.”  JA1621.  The court ordered that these statements be 

published in newspapers and on television, and placed on cigarette packages and 

point-of-sale advertising in hundreds of thousands of retail outlets.  JA1622-26.  

The district court also permanently enjoined defendants from: 

• “committing any act of racketeering, as defined in 18 U.S.C. 
§ 1961(1), relating in any way to the manufacturing, marketing, 
promotion, health consequences or sale of cigarettes in the United 
States,” JA1619, and 

• “making, or causing to be made in any way, any material false, 
misleading, or deceptive statement or representation, or engaging in 
any public relations or marketing endeavor that is disseminated to the 
United States public and that misrepresents or suppresses information 
concerning cigarettes.”  JA1620. 

By separate post-judgment motion, defendants requested clarification of the 

scope of the general injunctive relief and asked the district court to clarify that its 

remedies did not apply to conduct (including by non-party subsidiaries) occurring 

wholly in foreign countries.  JA1650-63.  Seven months later, the court held that it 

did intend to ban defendants from using low tar descriptors even in foreign 

countries, irrespective of those countries’ own policies and regulations, but refused 

to clarify the specific meaning of its general injunctions.  JA3508-15.  The court 

ruled that it needed to leave those injunctions open-ended because “it would be 

impossible to foresee what the ingenuity and creativity of Defendants’ cadres of 

sophisticated lawyers could ‘think of next.’”  JA3511. 
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INTRODUCTION & SUMMARY OF ARGUMENT  

This appeal asks whether RICO provides a vehicle for the judiciary to 

substitute its policy judgments for those of Congress and the FTC by imposing 

broad new regulations on the sale and marketing of cigarettes, masked in the form 

of “injunctions” to prevent future RICO violations.  Such an unprecedented and 

radically expansive use of RICO is precisely what a growing number of courts 

have described as “something quite different from the conceptions of its enactors, 

warranting concerns over an unbridled reading of the statute.”  Scheidler v. 

National Organization For Women, Inc., 537 U.S. 393, 421 (2003).8   

  The district court was able to convert RICO into a vehicle for judicial 

regulation only by, among other things:  (1) eliminating the requirement of proving 

specific intent to defraud under the fraud statutes, (2) declaring that the major 

corporate competitors in a legal industry could be an “enterprise,” (3) inferring a 

likelihood of future RICO violations in the face of existing injunctions and related 

prohibitions enforceable by the Attorneys General of 50 States -- prohibitions that 

already bar any conduct that could violate RICO, (4) ignoring the FTC’s policy of 

                                           
8 See also Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 500 (1985) (same).  At 
least one judge in this Court has also recognized the dangers from an overly broad 
interpretation of RICO.  See, e.g., Sentelle, David, Civil RICO: The Judges’ 
Perspective and Some Notes on Practice for North Carolina Lawyers, 12 Campbell 
Law Rev. 145 (Spring 1990). 
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requiring manufacturers to use the FTC’s own machine method to measure and 

report tar and nicotine yields and the FTC’s approval of the use of the descriptors 

“lights” and “low tar” if substantiated by that test method, and (5) holding that 

defendants’ statements amounted to criminal fraud even though they were not 

designed to deprive consumers of money or property and were not material to 

consumers’ purchasing decisions.  These fundamental legal errors -- and others as 

set forth below -- distorted RICO beyond anything contemplated by Congress and 

require reversal of the judgment.   

First, although the alleged “predicate acts” underlying the government’s 

RICO claim were all violations of the mail and wire fraud statutes, the district 

court did not require any showing of “fraud” at all.  The crux of any fraud claim is 

scienter.  To establish that a corporate defendant has a specific intent to defraud, 

the government must prove that some agent or employee of the defendant actually 

acted with a specific intent to defraud.  Saba v. Compagnie Nationale Air France, 

78 F.3d 664, 670 n.6 (D.C. Cir. 1996).  The court nullified this requirement by 

holding defendants liable without finding that even a single person made any 

statement he or she believed to be false.  Instead, at the government’s express 

request, the court cobbled together the allegedly conflicting beliefs of different 

employees of the same corporation at different times to create a fictional 
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“collective corporate intent” to commit fraud -- an intent that was not shown to 

have existed in any real person.    

Second, the district court converted the leading manufacturers in the United 

States cigarette industry into a RICO “enterprise” by adopting a type of 

“association in fact” never contemplated by Congress.  RICO defines an 

association-in-fact enterprise as “any union or group of individuals associated in 

fact although not a legal entity.”  18 U.S.C. § 1961(4) (emphasis added).  An 

industry comprised of corporations cannot constitute a “union or group of 

individuals associated in fact,” because corporations are not “individuals” within 

the meaning of RICO.  The court was also unable to explain or establish how these 

competing corporations formed a distinct “enterprise” with a separate, continuous 

“organization” and “common purpose” -- as required by RICO.  The alleged 

“common purpose” was nothing more than to “maximize profits for the tobacco 

industry” -- a goal no different from the individual objective of each defendant (or 

any for-profit corporation for that matter).  If there is to be any limitation at all on 

the application of RICO, parallel conduct and the existence of a profit motive 

cannot possibly be sufficient to give rise to a RICO enterprise.   

Third, the district court only has limited jurisdiction under § 1964(a) to 

impose injunctions designed to “prevent and restrain” reasonably likely future 

RICO violations.  See 18 U.S.C. § 1964(a).  Thus, even assuming that there used to 
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be a RICO enterprise -- and there was not -- the undisputed fact is that all of the 

lobbying and trade associations cited by the court as evidence of such an enterprise 

were disbanded at least eight years ago and no similar organization can be 

reconstituted in light of injunctions and related prohibitions that are enforceable in 

every state under the landmark MSA and other agreements.  Furthermore, the 

MSA and related agreements impose a broad array of additional restrictions 

barring fraudulent conduct, and neither the government nor the court explained 

how it is reasonably likely that defendants could violate RICO in the future in light 

of those restrictions.  Because the government did not even try to satisfy its burden 

of proof on this issue, no § 1964(a) remedy is permissible.  See, e.g., Comfort Lake 

Ass’n v. Dresel Contracting, Inc., 138 F.3d 351 (8th Cir. 1998).  In addition, 

defendants long ago abandoned the positions that the government contended were 

fraudulent, and their public positions simply cannot be undone.  Indeed, one 

defendant -- BWTC -- has since become the passive holding company, BWH.  

Accordingly, there is no ongoing fraudulent activity -- and no likely RICO 

violation -- to enjoin. 

Further, even assuming that a future RICO enterprise could somehow exist 

in the face of the MSA injunctions and the government’s failure to prove a 

likelihood of future RICO violations, all the remedies entered below are still 

facially improper because the court’s 1,653-page opinion never identifies which of 
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the various alleged schemes or racketeering acts actually amounted to a violation 

of the mail and wire fraud statutes or RICO.  Without the identification of any past 

or current RICO violation, a court cannot determine either whether there is a 

“causal connection between the conduct enjoined or mandated and the violation 

found,”  United States v. Microsoft, 253 F.3d 34, 104-05 (D.C. Cir. 2001), or 

whether any ordered relief is properly tailored to prevent and restrain a future 

RICO violation.   

Fourth, in its disregard of the deference owed to the policy-making authority 

of other branches of government, the district court found that defendants’ use of 

the descriptors “light” or “low tar” to refer to certain cigarettes’ tar and nicotine 

yields under the FTC’s mandated measurement methodology was fraudulent even 

though the descriptors have been expressly approved by the FTC and, indeed, even 

though the FTC determined that the yield measurements were so important to 

consumers that it required this information in all product advertising.  By 

penalizing FTC-approved conduct, the court, in violation of well-established law, 

used a general statute to trample the specific policy and scientific judgments of an 

expert independent agency.   

More generally, pursuant to the “specific intent” requirements described 

above and well-established “materiality” requirements, Congress carefully limited 

the reach of the fraud statutes to instances where defendants’ alleged fraudulent 
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statements were made with the purpose and effect of depriving consumers of 

money.  Yet, the district court dramatically expanded these statutes by interpreting 

them as prohibiting the industry’s statements made, not to induce consumers to 

purchase, but in response to various public and regulatory controversies 

surrounding the industry.  Under the court’s analysis, an industry’s responses to 

private critics or proposed government regulation, even on matters of ongoing 

scientific debate (such as the health effects of ETS) or matters that would not seem 

to affect consumers’ purchasing decisions (such as denials of marketing to youth), 

may be subject to criminal sanctions without any evidence that the challenged 

statements were made to deceive consumers or were relied upon by consumers.  It 

is clear that Congress did not enact, and that the First Amendment would not 

permit Congress to enact, a law that so criminalized one side of an ongoing 

legislative and public debate because the industry’s opinions differed from the 

government or “consensus” view.   

Finally, in addition to the flaws described above, the district court’s 

remedies were improper for a number of reasons.  The court ordered “corrective” 

communications that exceed its remedial powers under § 1964(a), conflict with 

Microsoft’s holding that a defendant has a due process right to be heard on 

potential remedies before they are imposed, and violate the First Amendment, the 

Labeling Act, and due process.  The court also erred in entering vague injunctions 
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that provide no guidance other than telling defendants not to commit racketeering 

or engage in misrepresentations.  The court then compounded these errors by 

applying its remedial order to non-party subsidiaries of defendants, violating Fed. 

R. Civ. P. 65(d) and due process. 

Reversal is necessary because this case presents an extreme example of 

judicial overreaching that cannot be squared with the record, precedent, or the 

plain language of the relevant statutes. 

STANDARD OF REVIEW  

This Court reviews de novo the district court’s rulings on questions of law, 

Eldred v. Reno, 239 F.3d 372, 374 (D.C. Cir. 2001), on the likelihood of future 

violations, SEC v. Bilzerian, 29 F.3d 689, 695 (D.C. Cir. 1994), and on its failure 

to provide an evidentiary hearing on disputed facts relating to the government’s 

requested remedies, Microsoft, 253 F.3d at 101-03.  To the extent not predicated on 

legal error, the district court’s imposition of remedies is reviewed for abuse of 

discretion.  Id. at 106. 

This Court normally reviews factual findings only for clear error, but many 

of the findings here involve constitutionally protected statements on important 

public controversies or proposed regulation that must be reviewed de novo.  In 

Bose Corp. v. Consumer’s Union of United States, 466 U.S. 485 (1984), the 

Supreme Court stated:  “In cases raising First Amendment issues, we have 
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repeatedly held that the appellate court has an obligation to ‘make an independent 

examination of the whole record’ in order to make sure that ‘the judgment does not 

constitute a forbidden intrusion on the field of free expression.’”  Id. at 499 

(citations omitted).  In such cases, the “clearly erroneous standard of Rule 52(a) of 

the Federal Rules of Civil Procedure does not prescribe the standard of review to 

be applied,” and “[a]ppellate judges ... must exercise independent judgment.”  Id.; 

see also Lee v. Dep’t of Justice, 413 F.3d 53, 59 (D.C. Cir. 2005); United States v. 

Amirault, 173 F.3d 28, 32 (1st Cir. 1999); United States v. Scarfo, 263 F.3d 80, 91 

(3d Cir. 2001); McCoy v. Stewart, 282 F.3d 626, 629 (9th Cir. 2001).9   

Moreover, to the extent that Rule 52’s “clearly erroneous” standard applies, 

this Court should review the judicial findings “with particular, even painstaking, 

care,” because the district court’s findings were overwhelmingly adopted verbatim 

from the government’s proposals.  S. Pac. Commc’ns v. AT&T, 740 F.2d 980, 983-

                                           
9 In FTC v. Brown & Williamson Tobacco Corp., 778 F.2d 35 (D.C. Cir. 1985), 
this Court stated that it was “reluctant ... to extend Bose” to the FTC “false 
advertising” claim brought there because “Bose itself suggests that commercial 
speech might not merit the same approach as set out therein for libel cases.”  Id. at 
41.  That decision is inapposite here because this is a civil fraud case, not a FTC 
false advertising case, and the Bose Court expressly stated that fraud claims have a 
direct “kinship” to the type of defamation claim at issue in Bose, 466 U.S. at 502.  
See also Madigan v. Telemarketing Associates, 534 U.S. 600, 621 (2003).  
Moreover, the vast majority of the speech at issue here is not commercial speech 
like advertising, but involves statements on important public controversies and/or 
proposed legislation or regulation.  See infra at IX. 
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84 (D.C. Cir. 1984); see also Valentino v. United States Postal Serv., 674 F.2d 56, 

60-61 & n.2 (D.C. Cir 1982).  Finally, the government must prove all the elements 

of fraud by clear and convincing evidence.  Armstrong v. Accrediting Council Con. 

Educ. & Training, Inc., 961 F. Supp. 305, 309 (D.D.C. 1997); see also Shepherd v. 

ABC, 62 F.3d 1469, 1477 (D.C. Cir. 1995) (“proof of civil fraud in general ... 

requires clear and convincing evidence”). 

ARGUMENT  

PART ONE:  OVERARCHING LEGAL ERRORS  

To establish a RICO violation, the government was required to prove that 

(1) defendants were either employed by or associated with an “enterprise”; 

(2) defendants participated in the “conduct of such enterprise’s affairs”; and 

(3) defendants each did so through a “pattern of racketeering activity” -- i.e., 

through a pattern including at least two acts of “racketeering” (or two “predicate 

acts”), the last of which occurred within ten years of a prior racketeering act.  18 

U.S.C §§ 1962(c), 1961(5).   

This Court need not delve into the district court’s lengthy fact-finding 

because of four straightforward legal errors with respect to these requirements, 

each of which warrants reversal of the judgment.  First, the district court’s finding 

that defendants committed mail and wire fraud is predicated on an erroneous 

“collective intent” standard that has been rejected by this Court as well as every 
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appellate court that has addressed it.  Second, the court erroneously concluded that 

a corporation can be held liable as part of a RICO “association-in-fact” enterprise 

despite the plain language of the statute.  Third, in concluding that defendants were 

likely to commit future RICO violations -- a prerequisite to the injunctive relief 

here -- the court applied an erroneous legal standard and disregarded the 

intervening injunctions already in place.  Finally, the court’s remedies are not 

tailored to any identified RICO violation. 

I. THE DISTRICT COURT ERRED AS A MATTER  
OF LAW IN FINDING SPECIFIC INTENT TO DEFRAUD 

The only “racketeering activity” alleged by the government were violations 

of the mail and wire fraud statutes, 18 U.S.C. §§ 1341 and 1343.  JA1390.  As the 

district court recognized, an act of mail or wire fraud requires proof of specific 

intent to defraud.  JA3303; see also United States v. Winstead, 74 F.3d 1313, 1317 

(D.C. Cir. 1996); United States v. Lemire, 720 F.2d 1327, 1334-35 (D.C. Cir. 

1983).  Specific intent requires the government to show that the defendant 

“knowingly does an act which the law forbids, intending with bad purpose, either 

to disobey or disregard the law.”  United States v. Rhone, 864 F.2d 832, 834 (D.C. 

Cir. 1989) (quoting District of Columbia Bar Ass’n Criminal Jury Instructions, No. 

3.01, at 115 (3d ed. 1978)).  Good faith negates any specific intent to defraud.  See, 

e.g., United States v. Young, 470 U.S. 1, 32 (1985) (Brennan, J., joined by Marshall 
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and Blackmun, JJ., concurring in part and dissenting in part); S. Atl. Ltd. P’ship of 

Tenn., LP v. Riese, 284 F.3d 518, 531 (4th Cir. 2002).  Therefore, the government 

must prove “a plan to obtain money by making knowingly false, material 

statements with the intent to defraud.”  United States v. King, 257 F.3d 1013, 1021 

(9th Cir. 2001); see also Williams v. Aztar Ind. Gaming Corp., 351 F.3d 294, 299 

(7th Cir. 2003); United States v. Mann, 884 F.2d 532, 536 (10th Cir. 1989); cf. Day 

v. Avery, 548 F.2d 1018, 1025 (D.C. Cir. 1976) (“conscious misrepresentation of a 

material fact” required for common law fraud).    

The government did not even attempt to prove that any agent or employee of 

defendants had such intent.  Instead, the government took the tactical position that 

the speaker’s intent was “immaterial” because specific intent could be proven 

through defendants’ “collective knowledge”: 

[O]ur proof will not focus on whether, if we are looking 
at a particular statement which we are alleging to be 
falsely and knowingly made, we are not going to focus 
on evidence that that particular [corporate] representative 
knew or believed the statement to be false because that’s 
immaterial.  Rather, the government’s proof will rest on 
the collective knowledge of the defendants’ corporations’ 
officers, employees, agents and representatives. 

JA9043.   

The district court adopted the government’s approach, concluding that each 

defendant acted with specific intent based on the erroneous belief that “specific 
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intent may be established by the collective knowledge of each defendant and of the 

enterprise as a whole.”  JA3310.  Indeed, at times the court used the “knowledge” 

of other employees long after the challenged statement was made.10  The court’s 

specific intent conclusion is error, and the government’s failure of proof under the 

correct standard requires the entry of judgment for defendants. 

Where, as here, the defendants are corporations, this Court and others have 

consistently held that the required mens rea must reside in a specific corporate 

employee: 

Within either corporation, of course, the negligent acts of 
employees can be fairly imputed to the corporation.  
Individual acts of negligence on the part of  
employees -- without more -- cannot, however, be 
combined to create a wrongful corporate intent.  In 
United States v. Bank of New England, 821 F.2d 844 (1st 
Cir. 1987), cert. denied, 484 U.S. 943 [] (1987), for 
example, corporate knowledge of certain facts was 
accumulated from the knowledge of various individuals, 
but the proscribed intent (willfulness) depended on the 
wrongful intent of specific employees. 

Saba v. Compagnie Nationale Air France, 78 F.3d 664, 670 n.6 (D.C. Cir. 1996) 

(emphasis added).  

                                           
10 For example, the only evidence cited by the court that a 1975 “Quit or smoke 
True” advertisement (RA 37) was fraudulent was a statement by an employee 26 
years later.  JA2526. 
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Other circuit courts agree that, to establish a corporation’s specific intent, it 

is “appropriate to look to the state of mind of the individual corporate official or 

officials who make or issue the [allegedly fraudulent] statement ... rather than 

generally to the collective knowledge of all the corporation’s officers and 

employees.”  Southland Sec. Corp. v. INSpire Ins. Solutions Inc., 365 F.3d 353, 

366-67 (5th Cir. 2004); see also Dana Corp. v. Blue Cross & Blue Shield Mut., 900 

F.2d 882, 886 n.2 (6th Cir. 1990); Nordstrom, Inc. v. Chubb & Son, Inc., 54 F.3d 

1424, 1435-36 (9th Cir. 1995); Woodmont, Inc. v. Daniels, 274 F.2d 132, 137 (10th 

Cir. 1959).11  Saba is also consistent with the common-law rule that the state of 

mind necessary for liability “must actually exist in the individual making (or being 

a cause of the making of) the misrepresentation, and may not simply be imputed to 

that individual on general principles of agency.”  Southland, 365 F.3d at 366.12 

A few cases have suggested that, when corporate knowledge is at issue, it 

can be shown through the cumulative knowledge of the corporation’s employees.  

                                           
11 See also AIG Global Sec. Lending Corp. v. Banc of Am. Sec. LLC, 2006 WL 
1206333, *3 (S.D.N.Y. May 2, 2006); In re Apple Computer, Inc., Sec. Litig., 243 
F. Supp. 2d 1012, 1023 (N.D. Cal. 2002); Lind v. Jones Lang LaSalle Ams. Inc., 
135 F. Supp. 2d 616, 622 n.6 (E.D. Pa. 2001); Gutter v. E.I. du Pont de Nemours, 
124 F. Supp. 2d 1291, 1311 (S.D. Fla. 2000); Louisiana Power & Light Co. v. 
United Gas Pipe Line Co., 642 F. Supp. 781, 803 (E.D. La. 1986).   
12 See also In re Alpharma Inc. Sec. Litig., 372 F.3d 137, 149-53 (3d Cir. 2004); 
Kushner v. Beverly Enters., Inc., 317 F.3d 820, 827-30 (8th Cir. 2003). 
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See, e.g., Bank of New England, 821 F.2d at 856 (cited by the district court, see 

JA3308).  Even assuming those decisions are correct, a fraudulent intent cannot be 

“created” or “inferred” where none in fact exists merely by combining the 

knowledge of different employees; at least one employee must be shown to have 

acted with the specific intent to defraud.  Saba, 78 F.3d at 670 n.6.  Indeed, Bank of 

New England itself recognized that corporate intent could be found only if a 

specific employee had the requisite intent:  “[t]he bank is deemed to have acted 

willfully if one of its employees in the scope of his employment acted willfully.”  

821 F.2d at 855 (emphasis added).13 

It is especially inappropriate to relax the “specific intent” requirement under 

criminal statutes such as mail and wire fraud or RICO.  “RICO, because it has 

criminal as well as civil applications, must possess the degree of certainty required 

for criminal laws.”  Yellow Bus Lines, Inc. v. Drivers, Chauffeurs & Helpers Local 

Union 639, 913 F.2d 948, 956 (D.C. Cir. 1990) (en banc), overruled on other 

grounds, Reves v. Ernst & Young, 507 U.S. 170 (1993).  The rule of lenity requires 

                                           
13 See also Woodmont, 274 F.2d at 137 (“while in some cases, a corporation may 
be held constructively responsible for the composite knowledge of all of its agents 
... we are unwilling to apply the rule to fix liability where, as here, intent is an 
essential ingredient of tort liability.”) (emphases added); First Equity Corp. v. 
Standard & Poor’s Corp., 690 F. Supp. 256, 260 (S.D.N.Y. 1988) (same), aff’d, 
869 F.2d 175 (2d Cir. 1989); United States v. LBS Bank-N.Y., Inc., 757 F. Supp. 
496, 501 n.7 (E.D. Pa. 1990) (same). 
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that the intent requirement applies “only to conduct clearly covered.”  United 

States v. Lanier, 520 U.S. 259, 266 (1997). 

Here, the district court acknowledged that “the courts, including our Circuit, 

have uniformly rejected the theory of collective intent that the Government 

advocates.”  JA3312.  Nonetheless, it erroneously concluded that “a company’s 

fraudulent intent may be inferred from all of the circumstantial evidence including 

the company’s collective knowledge.”  JA3313 (emphasis added).  The court 

expressly held that it could infer corporate “intent” from collective knowledge 

“even if it is impossible to determine the state of mind of the individual agent or 

officer at the time.”  Id.  Indeed, the court went even further and found intent based 

on the “collective knowledge” of the entire “enterprise,” by imputing the 

knowledge of an employee of one defendant to the employee of another defendant.  

JA3310-11.  However, there is simply no difference between the court’s approach 

of “inferring” fraudulent intent from “collective knowledge” and the theory of 

collective intent repeatedly rejected by this Court and others. 

Because the government made the tactical decision not to pursue proof of 

any individual corporate employee’s specific intent, the district court did not 

identify any agent or employee of any defendant who acted with specific intent.  

Surely a few such specific examples could have been readily established if 

defendants truly had embarked on a 50-year-long pattern of “consciously deceiving 
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the American public,” particularly since the alleged “authors of the fraudulent 

statements” were “high level” executives who “would reasonably be expected to 

have knowledge of the companies’ internal” contradictory statements that the 

executives allegedly believed.  JA3314-15.  Lacking such proof, the court instead 

pointed to, for example, TI’s statements that there was an “‘open question’ 

regarding whether smoking or nicotine is addictive.”  JA3314.  But the only thing 

that made defendants’ executives’ approval of these TI statements fraudulent, 

according to the court, was that “their companies had [collective] knowledge both 

that smoking and nicotine are addictive.”  Id. (emphasis added).  This is just a 

restatement of the flawed “collective intent” standard.  

The district court’s rule also conflicts with basic principles of respondeat 

superior.14  Under that doctrine, if all elements of the crime or tort are not proven 

as to an employee, nothing can be attributed to the principal.  Jordan v. Medley, 

711 F.2d 211, 217 (D.C. Cir. 1983) (Scalia, J.) (“[V]icarious liability of the 

principal can hardly be sustained if the agent was not properly found to have 

committed the tort.”).  Here, the court’s approach to “specific intent” violated the 

respondeat superior doctrine by attributing intent to the corporation not based on a 

                                           
14 It is an open question as to whether the doctrine of respondeat superior even 
applies to RICO.  Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 165-66 
(2001) (reserving issue of whether respondeat superior applies to RICO). 
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single employee’s intent but by (1) aggregating all the knowledge of all employees 

of all the alleged participants in the enterprise and then (2) inferring from this 

fictitious collective knowledge a fictitious “intent.”  That is, the court imputed the 

knowledge or beliefs of one employee to another employee -- the public speaker -- 

to manufacture the proscribed intent.  It is grossly improper, and a violation of due 

process and the First Amendment, to attribute to a public speaker the inconsistent 

views of another cherry-picked employee in order to create a fictional proscribed 

intent for which the corporation is liable.  See infra at 112-13.   

 The district court stated that its “collective intent” standard was necessary to 

prevent a corporate defendant from “avoid[ing] liability by simply dividing up 

duties to ensure that fraudulent statements were only made by ... uninformed 

employees.”  JA3313.  This concern is unfounded; specific intent can be 

established by showing that one individual knowingly or through reckless 

disregard caused another to make a misrepresentation.  See Southland, 365 F.3d at 

366 n.8.  Thus, if someone at a corporation manufactured willful blindness in this 

way, it would satisfy specific intent.15   

                                           
15 The court also found a “reckless disregard for the truth of [defendants’] public 
statements,” but that finding was “evidence[d]” only by defendants’ “statements” 
themselves, which the court conclusorily asserted were inconsistent with the 
“collective knowledge” of the defendant corporations.  See, e.g., JA3315-16.  This, 
of course, simply assumes the conclusion that defendants’ spokespersons knew of, 
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 Nor is there any merit to the district court’s fear that following the orthodox 

rule “would create an insurmountable burden for a plaintiff in corporate mail and 

wire fraud cases.”  JA3312-13.  Plaintiffs have long been required to prove 

corporate liability by showing that a specific employee or agent acted with 

fraudulent intent, yet no court has suggested that this requirement created an 

“insurmountable burden.”  The fact that the government alleged the existence of a 

five-decade, ongoing criminal enterprise wholly unprecedented under RICO 

certainly does not relieve it of the evidentiary requirements imposed on those 

seeking to establish a discrete corporate fraud.   

 The district court’s rule would, conversely, eviscerate the specific intent 

requirement for corporate defendants.  These defendants, like many corporations, 

have tens of thousands of employees with differing knowledge and differing 

opinions.  A plaintiff will almost always be able to splice together statements by 

company personnel to create a conflict between the internal statements of one 

employee and the public statements of another, from which a court could infer a 

“collective intent” to defraud.  But as the Seventh Circuit recently recognized, 

“that one or more subordinates reached one or another conclusion does not 

                                           
agreed with, and disregarded the allegedly inconsistent statements and is just 
another way of stating the legally erroneous “collective corporate intent” standard. 
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demonstrate that ‘[a corporation] thought’ anything in particular.”  R.J. Reynolds 

Tobacco Co. v. Cigarettes Cheaper!, 462 F.3d 690, 701 (7th Cir. 2006).    

Because there is no finding or proof that any individual acted with specific 

intent to defraud, the district court had no basis to impute any “indictable” acts of 

mail or wire fraud to any defendant to satisfy the requirements under § 1962(c). 

II.  DEFENDANTS CANNOT BE PART OF 
AN ASSOCIATION-IN-FACT RICO ENTERPRISE 

The judgment also should be reversed because the district court erred in 

ruling that defendant-corporations could constitute an “associated-in-fact 

enterprise.”  JA3261-63.  RICO provides that an “‘[e]nterprise’ includes  

[1] any individual, partnership, corporation, association, or other legal entity, and 

[2] any union or group of individuals associated in fact although not a legal entity.”  

18 U.S.C. § 1961(4).  The court concluded that the enterprise requirement was met 

here because defendants constituted an association-in-fact enterprise under the 

second clause of § 1961(4).  This holding misreads the statute:  because defendants 

are all corporations, they cannot comprise a “union or group of individuals 

associated in fact.” 

This conclusion is compelled by comparing the plain language of the two 

clauses of § 1961(4).  The first clause separately lists “any individual, partnership, 

corporation, or other legal entity.”  Because “corporation” is listed separately from 
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“individual,” a corporation cannot be an “individual” under the statute.  As a result, 

the second clause’s reference to a “group of individuals associated in fact” -- 

without any reference to corporations -- cannot logically encompass 

“corporations.”16  Indeed, for this reason, in a case recently argued before the 

Supreme Court, the government conceded that a corporation is not an “individual” 

within the meaning of § 1961(4).  See Brief for the United States as Amicus Curiae 

Supporting Respondents at 6, Mohawk Indus., Inc. v. Williams, 547 U.S. 516 

(2006).  And while the Court in that case ultimately declined to address the issue, 

at oral argument a majority of justices expressed skepticism that a RICO 

“enterprise” could include an association-in-fact of corporations, and no justice 

expressed a contrary view.  See Transcript of Oral Argument at 28-54, Mohawk 

Indus., Inc. v. Williams, 547 U.S. 516 (Apr. 26, 2006) [“Oral Argument 

Transcript”]. 

Instead, the government argued in Mohawk that an association-in-fact of 

corporations can be a RICO “enterprise” because the statutory enumeration in 

§ 1961(4) begins with the word “includes” and therefore is not exhaustive.  This 

too is wrong. 
                                           
16 See also In re North, 12 F.3d 252, 254 (D.C. Cir. 1994) (“In common usage, 
‘individual’ describes a natural person.”) (citing dictionary definitions); Dictionary 
Act, 1 U.S.C. § 1 (distinguishing between “individuals” and “corporations”); 18 
U.S.C. § 1961(3) (distinguishing between “individuals” and “entities”). 
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First, it is clear that here Congress, as it often does, used the term “includes” 

to introduce an exhaustive statutory definition.  See, e.g., Helvering v. Morgan’s, 

Inc., 293 U.S. 121, 125-26 (1934) (the term “includes” introduced an exhaustive, 

not illustrative, statutory definition).  That it did so is confirmed by the catch-all 

phrase “or other legal entity” in the first clause of § 1961(4).  This phrase captures 

all the legal entities that are not “individual[s], partnership[s] [or] corporation[s]” 

and therefore makes the list in the first clause exhaustive.  It would be redundant to 

use the word “includes” illustratively to capture all entities not specifically 

enumerated, when the catch-all “or any other legal entity” does just that.  And 

because the word “includes” is exhaustive with respect to the first clause, it is 

obviously exhaustive for the second clause as well, as the same word in one 

sentence cannot have different meanings. 

Second, identical words used in different parts of the same statute are 

presumed to have the same meaning.  IBP, Inc. v. Alvarez, 546 U.S. 21, 29 (2005).  

Here, Congress used the words “includes” or “including” five other times in the 

RICO statute, and all of these uses confirm that the word “includes” is meant to 

introduce an exhaustive listing.  For example, three other subsections of § 1961 use 

“includes” to introduce a statutory enumeration, and in each one, “it is 

unquestionable” that the term “includes” introduces an exhaustive list.  See 18 

U.S.C. §§ 1961(3); Oral Argument Transcript at 48 (Scalia, J.) (noting that the 
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government “did not refute [this] point”).  And finally, in the one place where the 

word “including” is used to introduce a non-exhaustive list, it is followed by the 

phrase “but not limited to.”  18 U.S.C. § 1964(a) (emphasis added). 

Third, a contrary understanding of the term “includes” would strip 

Congress’s careful statutory definition of meaning.  If “includes” encompasses 

anything a court could arguably regard as an “enterprise,” then Congress’ 

definition would be essentially pointless -- something that Congress cannot be 

presumed to have done, particularly in a criminal statute and with respect to an 

unfamiliar concept like “enterprise.” 

Fourth, any ambiguity in the scope of § 1961(4) must be resolved in favor of 

defendants under the rule of lenity, see supra at 27-28, since § 1961(4)’s use of 

“includes” is “at least ambiguous.”  Oral Argument Transcript at 47 (Scalia, J.). 

Finally, Congress’s exclusion of a “group of corporations” from the 

definition of an association-in-fact “enterprise” is fully consistent with the 

purposes of RICO.  As Justice Alito has explained, RICO had “two aims”:  “to 

make it unlawful for individuals to function as members of organized criminal 

groups” and “to stop organized crime’s infiltration of legitimate businesses.”  

Samuel Alito, Jr., Racketeering Made Simple(r), in The RICO Racket 1, 3-4 (G. 

McDowell ed., 1989) (emphases added).  The plain language construction of 

section 1961(4) furthers these purposes.  The first clause defines an “enterprise” to 
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include any “individual, partnership, corporation, association, or other legal 

entity.”  It thus prohibits organized crime from infiltrating these legitimate 

businesses or from starting apparently legitimate businesses to mask criminal 

activity.  And the second recognizes that organized crime also acts through loose 

associations of individuals rather than the corporate form.  It thus captures a “union 

or group of individuals associated in fact” -- although not a legal entity. 

Nothing in RICO’s text, legislative history, or purposes, however, suggests 

that Congress was concerned about confederations of corporations banding 

together into a RICO “enterprise.”  To the contrary, Congress “had no reason 

whatsoever [for criminalizing] associations ... of corporations with each other” and 

thus “RICO-iz[ing] ... vast amounts of ordinary commercial activity.”  Oral 

Argument Transcript at 44 (Breyer, J.).  In other words, “Congress did not enact 

RICO because it was concerned that criminal conspiracy law applied to 

corporations ... The whole point is that [Congress] had something significantly 

different in mind.”  Id. at 36 (Roberts, C.J.). 

The only case cited by the district court for the proposition that corporations 

could comprise an association-in-fact enterprise was United States v. Perholtz, 842 

F.2d 343, 357 (D.C. Cir. 1988), but that case is both based on a rationale that has 

since been rejected by the Supreme Court and distinguishable.  In Perholtz, two 

individuals -- not corporations -- were convicted of criminal RICO charges based 
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on fraudulent bidding on government contracts.  See id. at 346.  The indictment, 

however, charged that the enterprise consisted of “‘a group of individuals, 

partnerships, and corporations associated in fact.’”  Id. at 351 n.12, 352.  Because 

“none of the appellants objected at trial to the wording of the indictment, [the 

Court] review[ed] [this] claim under the plain-error standard” and affirmed the 

convictions.  Id. at 352.  In so holding, it stated “that individuals, corporations, and 

other entities may constitute an association-in-fact.”  Id. at 353.17 

The Perholtz Court justified this interpretation of § 1961(4) because it feared 

that a contrary rule “would lead to the bizarre result that only criminals who failed 

to form corporate shells … could be reached by RICO.”  Id.  The court was 

concerned that a criminal defendant conducting the affairs of an “enterprise” that 

was his own closely held corporation, would be so closely tied to the enterprise 

that he would escape RICO liability.  Id. at 353.  But this understanding of RICO -- 

that criminals could avoid liability by forming corporations -- was recently 

repudiated in Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 165-66 

(2001).  There, the Supreme Court held that the president and sole shareholder of 
                                           
17 Other circuits have reached similar conclusions.  See, e.g., United States v. 
London, 66 F.3d 1227, 1243 (1st Cir. 1995); United States v. Huber, 603 F.2d 387, 
394 (2d Cir. 1979).  None of these decisions, however, contains any extended 
analysis of the issue, as the government conceded in Mohawk.  See Oral Argument 
Transcript at 50-51 (“I would agree with [opposing counsel] that the analysis [of 
these cases] doesn’t tend to be lengthy[.]”). 
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the alleged corporation-enterprise can be held liable under RICO because he is 

“distinct from the corporation itself, a legally different entity with different rights 

and responsibilities due to its different legal status.”  Id. at 163.  Thus, Cedric 

Kushner eliminated the rationale for the Perholtz ruling since a criminal acting 

through a corporate shell would be sufficiently distinct from the enterprise to be 

subject to prosecution.  Consequently, Perholtz is no longer binding on this Court.  

See Tri-State Dev., Ltd. v. Johnston, 160 F.3d 528, 532 n.5 (9th Cir. 1998).   

At the very least, this Court should limit Perholtz to its facts and not extend 

it beyond “its actual holding.”  United States v. Kemp, 12 F.3d 1140, 1142 (D.C. 

Cir. 1994); see also Gersman v. Group Health Ass’n, Inc., 975 F.2d 886, 897 (D.C. 

Cir. 1992).  Because the only defendants charged in Perholtz were natural persons, 

Perholtz at most held that natural persons who form an association-in-fact 

enterprise cannot escape liability merely because they added corporate entities to 

their association.  Here, however, all defendants are corporations and are not 

covered by this holding.  

In short, judgment should be entered for defendants because the corporations 

here cannot comprise an association-in-fact enterprise. 



 

39 
 

III.  THE DISTRICT COURT APPLIED AN ERRONEOUS 
LEGAL STANDARD TO HOLD THAT DEFENDANTS 
WERE LIKELY TO COMMIT FUTURE RICO VIOLATIONS 

In this civil action for an injunction, the district court has jurisdiction only to 

“prevent and restrain” future RICO violations.  18 U.S.C. § 1964(a).  

Consequently, the government was required to prove that defendants are likely to 

engage in “RICO violations ... in the future.”  United States v. Philip Morris USA 

Inc., 396 F.3d 1190, 1198 (D.C. Cir. 2005) (emphasis in original).  Here, the 

court’s conclusion that defendants are likely to commit future RICO violations was 

premised on a flawed legal standard, which allowed it to disregard the array of 

injunctions and other prohibitions against future violations imposed by the MSA -- 

a “landmark agreement” entered between defendants and the States to settle 

lawsuits brought against the tobacco industry.  Lorillard Tobacco Co. v. Reilly, 533 

U.S. 525, 533 (2001).  At a minimum, as a result of the MSA, the government was 

required to demonstrate exactly how future violations can be likely in the face of 

these existing injunctions -- which it plainly did not do. 

A. The District Court Applied The Wrong Legal Standard 

To obtain injunctive relief, the government must prove that “a reasonable 

likelihood of future violations exist[s].”  SEC v. First City Fin. Corp., Ltd., 890 

F.2d 1215, 1229 (D.C. Cir. 1989); see also SEC v. Commonwealth Chem. Sec., 

Inc., 574 F.2d 90, 100 (2d Cir. 1978) (Friendly, J.).  “No single factor is 
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determinative; instead, the district court should determine the propensity for future 

violations based on the totality of the circumstances.”  First City, 890 F.2d at 1228.  

However, “[t]o obtain injunctive relief,” the government “needs to go beyond the 

mere fact of past violations” and “offer positive proof of the likelihood that the 

wrongdoing will recur.”  SEC v. Blatt, 583 F.2d 1325, 1334 (5th Cir. 1978); see 

also Commonwealth Chem., 574 F.2d at 100 (same); SEC v. Kenton Capital, Ltd., 

69 F. Supp. 2d 1, 15 (D.D.C. 1998) (same). 

Here, the district court applied an erroneous legal standard in holding that 

“the requisite ‘reasonable likelihood’ of future violations may be established by 

inferences drawn from past conduct alone.”  JA3335.  It then held that, once those 

past violations are established, the burden shifts to the “defendant seeking to 

escape a permanent injunction” to “demonstrat[e] that ‘subsequent events made it 

absolutely clear that the allegedly wrongful behavior could not reasonably be 

expected to recur.’”  JA3342 n.46 (emphasis added).  The court deemed the MSA 

relevant only if defendants could prove that it made it “absolutely clear” that future 

violations were impossible. 

This standard is doubly flawed.  First, case law makes clear that, where an 

existing consent decree already proscribes future violations, a court cannot rely on 

“inferences drawn from past conduct alone,” JA3334, since the existing decree 

imposes a legal barrier to the repetition of such conduct in the future.  Section 
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1964(a) and the law generally presume that an existing decree or injunction will 

alter future behavior -- not, as the district court presumed, that past misconduct will 

be repeated in defiance of an existing and enforceable injunction.  See Philip 

Morris, 396 F.3d at 1198; see also id. at 1204-05 (Williams, J., concurring) 

(injunctions plus contempt penalties “materially alter [a defendant’s] readiness to 

persist in violations”).  

For example, in Comfort Lake Ass’n, Inc. v. Dresel Contracting, Inc., 138 

F.3d 351 (8th Cir. 1998), a citizen’s association sued to enjoin alleged lake 

pollution.  A state government agency subsequently commenced enforcement 

actions against the same defendants, resulting in a stipulation agreement and the 

termination of a permit that resolved the alleged Clean Water Act violations and 

prevented future ones.  The Eighth Circuit held that the existence of this separate 

relief meant that the plaintiff could not rest on allegations of past misconduct 

alone, but rather had to demonstrate how future violations were likely 

notwithstanding the intervening relief: 

In these circumstances, we agree with the Second Circuit 
that the claim for injunctive relief is moot unless Comfort 
Lakes proves “there is a realistic prospect that the 
violations alleged in [its] complaint will continue 
notwithstanding” the permit termination and Stipulation 
Agreement.  Atl. States Legal Found., Inc. v. Eastman 
Kodak Co., 933 F.2d 124, 127 (2d Cir. 1991). 



 

42 
 

Comfort Lake, 138 F.3d at 355; see also United States v. Jones, 136 F.3d 342, 348 

(4th Cir. 1998); Ellis v. Gallatin Steel Co., 390 F.3d 461, 475-76 (6th Cir. 2004); 

Duboise v. U.S. Dep’t of Agric., 20 F. Supp. 2d 263, 269 (D.N.H. 1998).  These 

cases reflect the common sense “fact ... that one injunction is as effective as 100, 

and, concomitantly, that 100 injunctions are no more effective than one.”  Hawaii 

v. Standard Oil Co. of California, 405 U.S. 251, 261 (1972). 

Second, the intervening MSA injunctions and other prohibitions also render 

erroneous the district court’s decision to shift the burden to defendants to prove 

that RICO violations will not occur in the future -- and then to impose on 

defendants the requirement that they satisfy this burden under the “absolutely 

clear” test.  As the two cases the court cited for that test show, JA3342 n.46, that 

test applies only to mootness claims based on a defendant’s voluntary and non-

binding cessation of the allegedly illegal conduct.  See United States v. 

Concentrated Phosphate Export Ass’n, Inc., 393 U.S. 199, 203 (1968); United 

States v. W.T. Grant Co., 345 U.S. 629, 632 (1953).18  The obvious purpose of this 

                                           
18 W.T. Grant Co. itself establishes that there is a basic difference in the tests for 
determining whether defendant’s voluntary cessation renders the case moot and 
whether a plaintiff is entitled to injunctive relief.  The Court held that the case was 
not moot because a defendant’s “protestations of repentance and reform, especially 
when abandonment seems timed to anticipate a suit,” do “not suffice to make a 
case moot.”  345 U.S. at 632-33 & n.5.  At the same time, however, the Court 
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test is “to prevent defendants from defeating a plaintiff’s efforts to have its claims 

adjudicated simply by stopping their challenged actions, and then resuming their 

‘old ways’ once the case [becomes] moot.”  Boston Teachers Union v. Edgar, 787 

F.2d 12, 16 (1st Cir. 1986).  But, as Comfort Lake explains, this test has no 

application where, as here, a defendant’s future conduct is already governed by 

legally binding relief: 

[The plaintiff] argues that [defendants] must prove it is 
“absolutely clear that the allegedly wrongful behavior 
could not reasonably be expected to recur.”  But that is 
the test when a defendant claims that its voluntary action 
has mooted a controversy … There was nothing 
voluntary about [defendants’] compliance activities in 
this case. 

138 F.3d at 355 (emphasis in the original).19  Because defendants’ future conduct is 

governed by the MSA, the same is true here.20 

                                           
rejected the claim for injunctive relief because the plaintiff had not demonstrated 
the likelihood of future violations.  See id. 
19 The cases cited by the court for the contrary conclusion, see JA3334-35 (cross-
referencing United States v. Philip Morris, 316 F. Supp. 2d 6, 11 n.3), merely 
acknowledge that, absent a consent decree like the MSA, a defendant’s past 
violations are relevant to determining the likelihood of future violations under the 
totality of the circumstances.  See, e.g., United States v. Local 30, 871 F.2d 401, 
409 (3d Cir. 1989); First City, 890 F.2d at 1228-29; SEC v. Bilzerian, 29 F.3d 689, 
695 (D.C. Cir. 1994); SEC v. Gruenberg, 989 F.2d 977, 978 (8th Cir. 1993). 
20 Because the “absolutely clear” test only applies when mootness stems from 
voluntary cessation, it would not apply to BWH’s claim of mootness, which is 
predicated on the fact that BWH is incapable of future violations due to its post-
merger status as a passive holding company.  See infra at II.B.3. 
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More generally, the district court also erred in holding that “the requisite 

‘reasonable likelihood’ of future violations may be established solely by inferences 

drawn from past conduct alone” without regard for current conditions.  JA3335.  

The court’s holding contradicts the established rule that “[t]o obtain injunctive 

relief,” even in cases where there is no extant decree, the government “needs to go 

beyond the mere fact of past violations” and “offer positive proof of the likelihood 

that the wrongdoing will recur.”  Blatt, 583 F.2d at 1334; see also Commonwealth 

Chem., 574 F.2d at 100.  Likewise, it is “[t]he moving party [who] must satisfy the 

court that relief is needed,” W.T. Grant Co., 345 U.S. at 633 (emphasis added), not, 

as the district court believed, the defendant (much less with “absolute clarity”). 

As demonstrated immediately below, under the appropriate legal standard, 

the government did not establish the required likelihood of future violations.   

B. The Government Failed To 
Demonstrate A Likelihood Of Future Violations 

1. The Government Failed To Demonstrate How Future 
RICO Violations Are Likely Notwithstanding The MSA 

In November 1998, defendants RJR, PMUSA, Lorillard, and BWTC entered 

into the MSA with the States to settle numerous lawsuits.21  Defendants agreed to a 

                                           
21 The MSA was entered into with 46 states, the District of Columbia, Puerto Rico, 
and four U.S. territories.  Defendants had previously entered into separate but 
similar agreements with the four other states. 
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variety of marketing restrictions and other obligations, and to pay billions of 

dollars to the Settling States.  JA6955-80, JA6985-87.  The MSA is enforced 

through judicially enforceable consent decrees and related agreements entered in 

every state.  

The government failed to satisfy its burden of showing how a reasonable 

likelihood of future RICO violations persists in the face of the MSA.  Specifically, 

the government failed to prove that (1) there was an ongoing or likely future 

“enterprise,” or (2) defendants would likely conduct the affairs of that enterprise 

through a “pattern of racketeering activity.”  Judgment should therefore be entered 

for defendants. 

a. The MSA Prohibits A RICO “Enterprise” 

Defendants cannot be reasonably likely to commit future RICO violations 

without a future RICO enterprise.  In enacting RICO, Congress did not seek “to 

outlaw the commission of the predicate acts.  It sought rather to outlaw the 

commission of predicate acts only when those acts were the vehicle through which 

a defendant ‘conduct[ed] or participat[ed] ... in the conduct of [the] enterprise’s 

affairs.’”  Yellow Bus Lines, 913 F.2d at 954-55 (emphases added).  Furthermore, 

this enterprise needs to be more than a mere loose association of individuals who 

purportedly committed or agreed to commit “predicate acts.”  Instead, the 

enterprise needs to have a defined “organization” or “structure,” an element that 
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this Court has emphasized “is the most difficult to show.”  Perholtz, 842 F.2d at 

362; see also United States v. Richardson, 167 F.3d 621, 636 (D.C. Cir. 1999). 

Here, the MSA’s wide-ranging bans on joint activity by defendants made it 

incumbent upon the government to demonstrate exactly how such a requisite future 

RICO enterprise -- and hence future RICO violations -- could exist in spite of those 

bans.  The government and district court completely failed to do so. 

To the contrary, the district court found that “in terms of formal 

organization,” the purported “enterprise” operated through TIRC, which later 

became CTR and TI.  JA3265-66.22  The court further ruled that various 

committees and subcommittees of these organizations provided “structures of 

varying degrees of formality” through which the “[e]nterprise [] respond[ed] as 

new threats to the industry arose.”  JA3266-67.   

But as the district court also recognized, because of the MSA, these 

organizations no longer exist:  “TIRC/CTR, which was created in 1954, existed 

until 1998, and the Tobacco Institute, which was created in 1958, existed through 

2000”  JA3268 (emphases added).  They were dissolved pursuant to the MSA.  

JA6967-69.  The same is true of all the other entities that the district court pointed 

                                           
22 TI was an industry-funded organization engaging in public relations and 
lobbying.  JA1799-800.  CTR was an industry-funded organization that funded 
scientific research.  JA1762. 
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to as support for its “enterprise” ruling.  CIAR was disbanded in 1999 pursuant to 

the MSA.  JA6967.  The so-called “Committee of Counsel,” the College of 

Tobacco Knowledge, the Research Liaison Committee, and the ETS Advisory 

Committee were all part of TI, now dissolved.  JA1827, JA1884, JA1901-02, 

JA3268.  Indeed, the College of Tobacco Knowledge has not existed since the 

1980s, and the Research Liaison Committee disbanded in 1978.  JA1836.  The 

Industry Technical Committee has not existed since the 1970s.  JA1887-90.  It is 

not surprising, therefore, that neither the government nor the district court 

identified any alleged joint activity by defendants since the MSA was entered into 

in 1998 -- let alone joint activity amounting to a formal, structured “enterprise.” 

The district court stated that these organizations and the enterprise “can be 

readily re-activated.”  JA3267, JA3335.  But neither it nor the government offered 

any evidence for this ipse dixit assertion.  The express terms of the MSA preclude 

defendants from “reconstitut[ing] CTR or its function in any form” and from 

participating in any tobacco-related trade associations that “act in any manner 

contrary to” the provisions of the MSA, including the MSA’s provisions 

forbidding any “material misrepresentation of fact regarding the health 

consequences of using any Tobacco Product.”  JA6970.  The MSA also contains 

detailed procedural checks to ensure that any future tobacco-related trade 

association will operate independently of defendants.  JA6968.  Finally, the MSA 
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expressly enjoins defendants from joint activity that in any way has the “purpose or 

effect” of limiting the production or distribution of information to the public about 

the health hazards of smoking or of limiting or suppressing research into smoking 

and health.  JA6969-70. 

The district court nonetheless found that defendants might have unspecified 

“temptations” and “opportunities” to re-form the defunct alleged enterprise.23  

JA3267.  But nowhere did the court explain how it is reasonably likely that 

defendants could re-form the enterprise in the face of the MSA’s prohibitions.   

b. The MSA Prohibits Defendants 
From Committing Predicate Acts 

The MSA also imposes scores of injunctions and related prohibitions that 

bar any continuation or repetition of the core wrongdoing alleged by the 

government and found by the district court.  For example, the MSA: 

• Enjoins material misrepresentations of fact regarding the health 
consequences of smoking, JA6970;  

• Enjoins targeting youth in the advertising, promotion, or marketing of 
tobacco products, JA6955; 

• Bans the use of cartoon characters in the advertising, promotion, 
packaging, or labeling of tobacco products, JA6955; 

                                           
23 The only specific “example” offered by the district court of these supposed 
“opportunities” is that “Philip Morris currently has PMERP (Philip Morris 
External Research Program).”  However, the PMERP, as its name conveys, is 
administered by PMUSA and no other defendant.  JA3267, JA3335.   
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• Bans billboards and virtually all other outdoor advertising of tobacco 
products, JA6958-59;  

• Bans apparel or other merchandise bearing a tobacco brand name (e.g., 
caps, jackets or bags with a tobacco brand name), JA6961; and 

• Sharply restricts tobacco brand-name sponsorships of events or teams 
both in number and in type, with a flat ban on sponsorship of athletic 
events in the major sports, JA6956-58.24 

As even the district court acknowledged, “the MSA has made significant strides 

towards preventing Defendants’ [allegedly] fraudulent activities.”  JA3342. 

Yet, the district court offered no explanation of how the “fraudulent sub-

schemes” could possibly continue into the future consistent with the MSA.  For 

example:  

• The court found that defendants misrepresented the health effects of 
smoking and made false statements about addiction, nicotine 
manipulation, and low tar products.  JA3233-35.  But the MSA enjoins 
the signatories from making misrepresentations regarding the health 
consequences of using any tobacco product, including statements with 
regard to tobacco additives, filters, paper or other ingredients.  
JA6970. 

• The court found that defendants agreed to suppress research into 
smoking and health.  JA3233-35.  But the MSA enjoins the signatories 
from agreeing to limit or suppress research into smoking and health.  
JA6969-70. 

• The court found that defendants marketed to youth, JA3233-35, and 
designed advertisements that “appeal to and target youth,” JA3252.  

                                           
24 Notably, the MSA did not ban the use of any low tar descriptors, such as 
“lights.”  As discussed below, because the FTC has authorized the use of such 
descriptors, they cannot form the basis of a RICO violation.  See infra at V. 
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But the MSA prohibits the signatories from taking any action, directly 
or indirectly, to target youth in the advertising, promotion, or 
marketing of tobacco products, or taking any action, the primary 
purpose of which is to initiate, maintain, or increase the incidence of 
youth smoking.  JA6955-56.   

The district court nonetheless disregarded the MSA because it doubted the 

States’ ability to enforce these injunctions.  JA3343.  But the “facts” relied upon by 

the court relating to the States’ ability or willingness to enforce the MSA are 

nowhere to be found -- either in the opinion or in the record.  For example, the 

district court cited nothing for its repeated assertions that the States have devoted 

“limited resources” to MSA enforcement.  JA3221, JA3225.  This assertion is 

belied by the court’s own finding that that the States have instituted numerous 

enforcement measures against defendants.  JA3342-43. 

The district court also asserted that “Defendants have not fully complied 

with the letter or spirit of the MSA.”  JA3342.  But leaving aside that the court 

failed to cite even a single violation of the MSA that was not dealt with by the 

States, failure to comply with all the details or the “spirit” of the MSA does not 

even begin to approach a RICO violation.  Indeed, the six examples cited by the 

court as violations of the “letter or spirit” of the MSA confirm beyond doubt that 

the States are vigorously enforcing it.  Of the six: 

• One example simply noted that Lorillard had not changed its 
“Pleasure” advertising campaign.  JA3342.  But the MSA did not 
require it to do so.  Nor does this advertising violate RICO. 
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• Another noted that PMUSA and Altria’s international subsidiary each 
sponsor motor sports teams when the MSA limits each signatory to 
one sports sponsorship.  But the court never states that this violates the 
MSA, because it plainly does not.  JA3343.  And the court does not 
even begin to explain how sponsorship of a motor sports team by an 
Altria subsidiary violates RICO. 

• One charged that “[e]ven though the MSA required defendants to shut 
down and disband CIAR, Philip Morris has reconstituted it at the same 
address and with the same director, under the name of the Philip 
Morris External Research Program.”  JA3343.  But nothing in the 
MSA barred PMUSA individually from operating a research program 
and, indeed, PMUSA would be criticized if it were not undertaking 
research.  Nor does such individual activity in any way suggest that 
PMUSA will engage in RICO violations. 

• A fourth accused defendants of “increas[ing] price promotions” -- i.e., 
reducing prices -- noting that “youth are particularly vulnerable to” 
price reductions.  Id.  But it is absurd to charge that defendants’ 
competitive price reductions violated RICO (or even the MSA or its 
“spirit”) merely because youth -- like all rational consumers -- prefer 
lower prices. 

This leaves just two other purported instances of failure to “compl[y] with 

the letter or spirit of the MSA.”  JA3342.  As the district court itself acknowledges, 

in one, the State brought an enforcement action to end the conduct, see People ex 

rel. v. Lockyer v. R.J. Reynolds Tobacco Co., 11 Cal. Rptr. 3d 317 (Cal. Ct. App. 

2004) (alleged youth targeting), and, in the other, PMUSA voluntarily ended the 

conduct after a State Attorney General protested.  JA3342-43 (limiting sponsorship 

of a single motor sports team to only one auto racing league per year).  In other 

words, in the only instances arguably worthy of the States’ attention, the States did, 
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in fact, successfully protest the conduct at issue.25  Indeed, the fact that the court 

was able to point to only two such instances in the eight years of the MSA’s 

enforcement -- each of which was resolved to the satisfaction of the States -- 

establishes the efficacy of the MSA.26  These instances, moreover, were actions by 

individual companies, not any “enterprise” governed by RICO. 

In short, far from demonstrating that the MSA is ineffective, the evidence 

relied upon by the district court confirms that the government failed to discharge 

its burden of showing a likelihood of future RICO violations in the face of the 

MSA. 

                                           
25 The court also asserted that “[t]he states’ Attorneys General have complained to 
Philip Morris that more than forty types of activities violate the MSA.”  JA3222.  
But the testimony relied on by the court was not testimony at all, but a cross-
examination question.  The actual testimony simply points out informal inquiries 
made by the Attorneys General -- each of which was resolved to the States’ 
satisfaction.  See JA7334-36.  
26 The court also held that the MSA could not prevent future violations, because 
defendants Altria (a holding company that owns PMUSA and other companies) 
and BATCo were not subject to the provisions of the MSA.  JA3345.  
However, Altria does not manufacture, sell, market, or advertise cigarettes, see, 
e.g., JA9145-46; JA1201; and BATCo does not manufacture, sell, market, or 
advertise cigarettes in the United States, see, e.g. JA9120; JA8445; JA3346 n.47.  
Moreover, the MSA’s elimination of any potential “enterprise” structure makes 
RICO violations by any defendant unlikely, regardless of whether that defendant is 
a party to the MSA.   



 

53 
 

2. Defendants’ Current Public 
Positions Preclude Future RICO Violations 

Apart from the MSA, defendants years ago radically transformed their 

business practices and public positions on issues relating to smoking and health.  

Defendants’ revised public positions with respect to causation, addiction, and low 

tar simply cannot be undone.27 

a. Defendants Have Admitted For 
Years That Smoking Causes Lung Cancer 

The principal fraud found by the district court was defendants’ denial of a 

causal link between smoking and disease.  JA3234.  However, as the government’s 

experts conceded, defendants have publicly admitted for years that smoking causes 

disease.  See, e.g., JA9073 (by 1999, defendants had made “direct and explicit 

admission[s] that cigarette[] smoking caused disease”).  PMUSA states on its 

website that it “agrees with the overwhelming medical and scientific consensus 

that cigarette smoking causes lung cancer, heart disease, emphysema and other 

serious diseases in smokers.”  JA7940.  RJR states that “smoking, in combination 

with other factors, causes diseases in some individuals.”  JA9254.  Lorillard has 

likewise “stated publicly that we agree with and accept the Surgeon General’s and 

                                           
27 With respect to the remaining alleged schemes (ETS, nicotine manipulation, 
youth marketing, and suppression), the district court erred in finding any RICO 
violation, as discussed infra at VI, VII, and VIII.   
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other public health authorities’ views, which includes any disease,” JA9070, and 

its website encourages the public to rely on public health authorities for 

information about the hazards of smoking.  JA1021-23.   

The district court nonetheless concluded that defendants were likely to revert 

to past denials of adverse health effects because defendants’ concessions were 

“half-hearted,” faulting RJR for stating that smoking causes disease “in 

combination with other factors,” and Lorillard for similarly stating that smoking is 

a “risk factor” for disease.  JA3337-38.  Of course, both statements are accurate.  

Moreover, this semantic quibbling does not even remotely demonstrate that 

defendants are likely to deny in the future that smoking causes disease.  In any 

event, it is impossible to understand how defendants could reverse positions on this 

issue in a way that would be fraudulent, because no rational consumer would 

believe them (particularly after four decades of mandated health warnings).  See 

infra at VI (statement must be material to be fraudulent). 

b. Defendants Have Admitted For 
Years That Smoking Is Addictive 

The same is true of the district court’s finding that defendants are reasonably 

likely to deny that smoking is “addictive.”  Although defendants dispute the court’s 

conclusion that defendants’ past statements were fraudulent, see infra at VIII, all 

defendants now agree that smoking is addictive.   
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PMUSA, for example, has publicly admitted the addictiveness of smoking 

for years: 

Philip Morris USA agrees with the overwhelming 
medical and scientific consensus that cigarette smoking is 
addictive.  It can be very difficult to quit smoking, but 
this should not deter smokers who want to quit from 
trying to do so. 

JA7940.  Other defendants have done the same.  JA2188-89 (RJR acknowledged 

that “‘[m]any people believe that smoking is addictive, and as that term is 

commonly used today, it is’”); JA2193-94 (BWTC posted a document on its 

website that stated, “‘by some definitions, including that of the Surgeon General in 

1988, cigarette smoking would be classified as addictive’”).  And, although the 

court criticized the content of a 2003 press release regarding a litigation verdict 

that Lorillard posted on its website, JA3338 (stating that “willpower is the only 

smoking cessation aid that always works”), the fact of the matter is that, since May 

2000, Lorillard has also agreed that cigarette smoking is addictive.  JA1027. 

The district court acknowledged these statements, but criticized defendants 

for not “publicly inform[ing] consumers that nicotine is addictive, much less that 

smoking is a nicotine-driven addiction.”  JA3340 (emphases added).  But the 
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important thing for smokers to know is that smoking is addictive.  Certainly, this 

“omission” does not constitute fraud, much less a RICO violation.  JA3351.28 

c. Defendants Have Disclosed To Consumers 
That Low Tar Cigarettes May Not Be Safer 

The district court also found that defendants’ statements about low tar 

cigarettes were fraudulent because defendants did not inform low tar cigarette 

smokers that they may “compensate” -- i.e., change the way that they smoke in 

order to obtain more nicotine -- and thus may get the same amount of tar and 

nicotine from low tar cigarettes as they would from a higher tar cigarette.  JA2597-

610, JA3247-49.  Again, defendants vigorously dispute that they have ever misled 

consumers on this issue (see infra at V), but, in any event, the record is clear that 

defendants today provide consumers with precisely the information that the court 

found previously lacking.  See JA2648-49, JA2662-63. 

For example, in a November 2002 package “onsert” (a brochure enclosed in 

the cellophane wrapping) that PMUSA included with approximately 130 million 

packages of non-full flavor (light, ultralight, low tar, and medium tar) cigarettes, 

PMUSA told consumers that “the tar and nicotine yield numbers are not meant to 

                                           
28 Denise Keane, the General Counsel of PMUSA, did not testify -- as the court 
reported -- that “it is material for people to know that Philip Morris agrees that the 
nicotine delivered in cigarette smoke is addictive.”  JA3340.  Instead, she testified 
only that “the fact that smoking is addictive” is material to consumers.  JA9132 
(emphasis added).  
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communicate the amount of tar or nicotine actually inhaled by any smoker, as 

individuals do not smoke like the machine used in the government test method.”  

JA7848.  PMUSA further advised: 

The amount of tar and nicotine you inhale will be higher 
than the stated tar and nicotine yield numbers if, for 
example, you block ventilation holes, inhale more 
deeply, take more puffs or smoke more cigarettes.  
Similarly, if you smoke brands with descriptors such as 
“Ultra Light,” “Light,” “Medium,” or “Mild,” you ma y 
not inhale less tar and nicotine than you would from 
other brands.  It depends on how you smoke. 

Id.  In the fourth quarters of 2003 and 2004, PMUSA again enclosed similar 

onserts in more than 100 million packages of cigarettes.  JA1205; JA1100-01; 

JA7848; JA7909; JA7941-42.  PMUSA also has disclosed the onsert and 

additional information about low tar cigarettes and compensation on its publicly 

accessible website since October 1999.  JA7940; JA1202-04.  

Other defendants have provided similar information to consumers.  RJR has 

informed consumers that “there is no such thing as a safe cigarette” and that the 

use of descriptors does not mean that a cigarette is safer.  JA1196; JA9259.  RJR 

also has publicly described compensation and communicated the findings of the 

National Cancer Institute’s Monograph 13, to which it directed consumers via a 

link on its website.  See RJ Reynolds Tobacco Company, Smoking and Health, 

Guiding Principles and Beliefs, http://www.rjrt.com/smoking/summaryCover.asp.  
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Likewise, Lorillard has advised consumers that “all cigarettes are dangerous” and 

has stated that low tar cigarettes do not present a clear reduction in risk.  JA1024-

26.  In short, there simply is no basis for finding that defendants are engaged in 

current, or likely to commit future, RICO violations relating to low tar cigarettes. 

3. BWH’s Reconstituted Status And TI/CTR’s 
Dissolution Preclude Future RICO Violations 
And Render This Case Moot As To These Entities 

The district court also erred in finding that BWH is likely to commit future 

RICO violations because, after the amended complaint was filed, BWTC was 

reconstituted as a passive holding company.  On July 30, 2004, the entirety of 

BWTC’s domestic tobacco operations, assets, and liabilities were merged with 

Reynolds Tobacco.  See JA9325-27; JA8311-74; JA8445.  BWH owns no 

facilities, manufactures no tobacco or tobacco products, and engages in no 

advertising or selling of tobacco products at all.  See JA8588-662.  Further, it has 

withdrawn from all domestic and international trade organizations and no longer 

maintains a website.  See, e.g., JA9129; JA1056; JA9142-43; JA1194-95; JA9106.  

As a result of the merger, “the challenged conduct [has] cease[d] such that ‘there is 

no reasonable expectation that the wrong will be repeated,’ [and thus] it becomes 

impossible for the court to grant ‘any effectual relief whatever’ to [the] prevailing 

party.”  City of Erie v. Pap’s A.M., 529 U.S. 277, 287 (2000).   
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In reaching the conclusion that the prescribed remedies were necessary to 

prevent and restrain future RICO violations, the district court failed to make any 

findings, nor was any evidence presented, that the post-merger BWH, as 

reconstituted, manufactures, sells, or markets tobacco products.  Such a finding, 

supported by evidence, is a prerequisite to establishing a reasonable likelihood of 

future RICO violations.  Accordingly, BWH’s fundamental reconstitution and 

corresponding complete withdrawal from any tobacco operations -- combined with 

the court’s failure to make any findings to the contrary -- compels the conclusion 

that there is no reasonable likelihood that BWH will commit any future violations 

of RICO.     

This reconstituted status also renders the government’s case against BWH 

moot -- depriving the district court of Article III jurisdiction.  See Lewis v. 

Continental Bank Corp., 494 U.S. 472, 477-78 (1990); Friends of the Earth, Inc. v. 

Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 189-91 (2000); Deakens v. Monaghan, 

484 U.S. 193, 199 (1988); Wyoming Outdoor Council v. United States Forest 

Serv., 165 F.3d 43, 47 (D.C. Cir. 1999).  Where, as here, a defendant is a 

reconstituted entity that has completely withdrawn from, and shows absolutely no 

propensity to return to, the challenged conduct, a court lacks subject-matter 

jurisdiction to enjoin that defendant.  County of Los Angeles v. Davis, 440 U.S. 

625, 632-34 (1979).   
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These principles also require reversal as to CTR and TI.  The district court 

recognized that no relief could be awarded against these entities because there was 

no likelihood that they would violate RICO in the future.  JA3347-52.  More 

fundamentally, however, because CTR and TI no longer exist, the entire case 

against these entities should be dismissed as moot.  

IV.  BECAUSE THE DISTRICT COURT FAILED TO IDENTIFY THE 
RICO VIOLATIONS, ITS REMEDIES WERE NOT PROPERLY 
TAILORED TO PREVENT AND RESTRAIN FUTURE VIOLATIONS 

Nowhere in its 1,653-page opinion did the district court ever identify which 

alleged racketeering acts -- or even which fraudulent “schemes”-- supposedly 

formed the “pattern of racketeering.”  Rather, the court stated only that 

“defendant[s] devised a scheme intended to defraud which included one or more of 

the individual component schemes alleged,” JA3235 (emphasis added), without 

identifying which scheme or schemes so qualified.  The legal requirement that the 

court identify which alleged racketeering acts actually constituted RICO 

racketeering is not a mere technicality.  Without the identification of any past or 

current RICO violations, this Court obviously cannot determine whether any 

defendant’s conduct constituted a “pattern of racketeering activity” or whether the 

ordered relief is properly tailored to “prevent and restrain” a future RICO violation.  

See United States v. Philip Morris USA, Inc., 396 F.3d 1190, 1198 (D.C. Cir. 

2005).  If, for example, the only “scheme” found to violate RICO related to long-
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ceased denials that smoking causes disease, this would not support a prospective 

injunction against such ancient denials, much less injunctions relating to the other 

alleged frauds.   

This omission is dispositive because, as this Court explained in Microsoft, a 

remedial order may stand only where there is a “causal connection between the 

conduct enjoined or mandated and the violation found.” 253 F.3d at 105 (emphasis 

added); see also Dayton Bd. of Educ. v. Brinkman, 433 U.S. 406, 420 (1977) (“the 

scope of the remedy” must be “tailored” to the “violation found”); Milliken v. 

Bradley, 418 U.S. 717, 738 (1974).   

The need for a clear articulation of which alleged schemes and predicate acts 

were found to violate RICO is underscored by several deficiencies in the district 

court’s findings and conclusions.  First, every one of the five alleged predicate acts 

relating to nicotine manipulation (RA 109-113), came from testimony before 

Congress, see JA3246 n.15; JA3434, which, as the court expressly found, is 

protected speech under the Noerr-Pennington doctrine, JA3297; see also infra at 

IX(A).  (As noted, the 148 alleged predicate acts are the only potential grounds for 

RICO liability here.  See supra at 7.) 

Second, the government alleged just one ETS-related predicate act,  

(RA 42) -- a 1977 statement that “[t]obacco smoke does not harm nonsmokers.”  

JA3419.  The district court did not (and could not) find that statement to be an act 
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of racketeering because, as explained below, the court itself ruled that statements 

denying ETS’s health effects only became fraudulent when a scientific consensus 

emerged in 1986, nine years later.  See infra at 101-02; see also JA2965, JA3139.   

Third, only four of the nineteen alleged predicate acts under the “addiction” 

scheme took place after December of 1988, the date on which -- according to the 

district court -- denials of “addiction” became fraudulent because the Surgeon 

General determined then for the first time that smoking was “addictive.”  See 

JA2074-78, JA3241 n.12; see also infra at 105.  Two of these statements were 

made during testimony before Congress (RA 109, 110), and one was a letter from 

one of the defendants regarding the same congressional testimony (RA 114), 

JA3434; these three statements, thus, are protected under Noerr-Pennington.  The 

fourth statement (RA 116), which appeared on one defendant’s website, 

acknowledges that smoking is addictive, but further opines that the key issue is 

whether “consumers are aware that smoking may be difficult to quit (which they 

are) and whether there is anything in cigarette smoke that impairs smokers from 

reaching and implementing a decision to quit (which we believe there is not).”  

JA3435 (emphasis added).  That opinion is neither material nor a RICO violation. 

Fourth, of defendants’ eight allegedly fraudulent statements regarding the 

relative health benefits of low tar cigarettes (RA 36, 37, 39, 47, 48, 53, 119, 124), 

the most recent was made 25 years ago.  JA3248 n.16; JA3418-22, JA3436-37.  A 
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statement must be fraudulent when made; yet, at the time all of these statements 

were made -- indeed, until the publication of the National Cancer Institute’s 

Monograph 13 in 2001 -- the public health community was generally of the view 

that low tar cigarettes were less hazardous than regular cigarettes.  See infra at 65-

71; JA9153 (prior to the publication of Monograph 13 the consensus was that 

smokers of low tar and nicotine cigarettes faced lower risk of disease); JA7639 

(“Prior reviews (U.S. DHHS, 1981; NCI, 1996) of changes in disease risk with 

switching from unfiltered or higher yield to filtered or lower yield cigarettes 

concluded that switching probably reduced lung cancer risk somewhat ....”).  There 

is no factual or legal basis for concluding that these statements were fraudulent. 

Ultimately, the district court justified its failure to specify which acts or 

schemes constituted fraud by citing cases upholding criminal sentences if at least 

one of the alleged schemes satisfied the elements of mail or wire fraud.  See 

JA3235.  But those criminal cases are inapposite because the remedy -- 

imprisonment -- would have been the same regardless of the number of schemes.29  

In a civil case, by contrast, any remedy must be linked to the violation.  Where, as 

here, the court failed to identify the conduct at issue that actually violated RICO -- 
                                           
29 In criminal cases where the length of the sentence would differ depending on 
which particular RICO violation occurred, courts do insist on “specific findings” 
identifying which “underlying offense” supports the sentence.  See United States v. 
Tocco, 200 F.3d 401, 428-31 (6th Cir. 2000). 
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or would do so in the future -- the remedies cannot be upheld because there is no 

basis for concluding that they would prevent or restrain a RICO violation.  

Microsoft, 253 F.3d at 104-05. 

PART TWO:  ERRORS WITH RESPECT TO SPECIFIC SCHEMES 

The district court committed numerous errors with respect to its conclusion 

that defendants engaged in fraudulent activity.  First, any conclusion that 

defendants committed fraud by marketing and selling light and low tar cigarettes 

cannot stand because, among other reasons, that very conduct was approved by the 

FTC.  Second, with respect to the remaining schemes, there was no evidence that 

defendants’ statements were material or intended to deprive persons of money or 

property, as the mail and wire fraud statutes require.  Third, with respect to the 

alleged ETS scheme, the court erred in finding that good faith and scientifically 

supported statements about the health effects of ETS amounted to criminal fraud.  

Fourth, with respect to the alleged addiction scheme, the court likewise erred in 

converting a semantic debate over whether cigarettes are better described as  

“addictive” or “dependence-producing” into criminal fraud.  Finally, even if the 

fraud statutes themselves did not foreclose the court’s conclusions, the First 

Amendment would.   
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V. THE DISTRICT COURT ERRED AS A MATTER OF LAW IN 
FINDING FRAUD RELATING TO LOW TAR CIGARETTES 

The district court committed legal error with respect to the specific alleged 

“scheme” of fraud relating to defendants’ use of descriptors such as “low tar,” 

“light,” or “ultra light” to refer to reduced-yield cigarettes (as measured by the 

FTC Method) compared to full-flavor cigarettes.  As the Fifth Circuit recently 

held, “the use of FTC-approved descriptors cannot constitute fraud” because 

“[c]igarettes labeled as ‘light’ and ‘low-tar’ do deliver less tar and nicotine as 

measured by the only government-sanctioned methodology for their 

measurement.”  Brown v. Brown & Williamson Tobacco Corp., 479 F.3d 383, 392 

(5th Cir. 2007).  The district court’s judgment with respect to low tar cigarettes is 

thus legally erroneous because it (1) improperly uses a general statutory standard 

to override the FTC’s specific authorization of the descriptors as part of an 

integrated regulatory program, (2) ignores the well-established principle that 

government-approved conduct cannot be the target of government prosecution, 

(3) improperly finds the descriptors fraudulent, (4) violates the First Amendment, 

and (5) applies to the sale of cigarettes wholly outside of the United States. 

A. The FTC’s Regulatory Policies 

1. The FTC’s Three-Pronged Regulatory Program 

The FTC has the authority to protect consumers from “unfair or deceptive 

practices,” see Pub. L. No. 75-447, 52 Stat. 111 (1938), and has exercised this 
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power with respect to cigarette advertising since the 1940s.  Congress confirmed 

this regulatory power in the Labeling Act.  There, Congress mandated specific 

health warnings on all cigarette advertising and packaging.  15 U.S.C. § 1332.  As 

the Supreme Court has recognized, “to the extent that Congress contemplated 

additional targeted regulation of cigarette advertising” beyond these warnings, “it 

vested that authority in the FTC.”  Reilly, 533 U.S. at 548 (emphasis added).   

As the district court found, the FTC has focused much attention on low tar 

cigarettes over the last half century.  JA2475-79.  In response to pressure from the 

public health community, the FTC adopted two policy “goals” in this  

area:  (1) to “provide consumers with an incentive to smoke the lower tar/nicotine 

cigarettes rather than the higher tar/conventional cigarettes;” and (2) to “give 

manufacturers a competitive incentive to produce cigarettes with low levels of tar 

and nicotine.”  JA2481.  Consistent with these “goals,” the FTC developed a three-

pronged regulatory program concerning the measurement, disclosure, and 

marketing of tar and nicotine yields.   

First, the FTC developed a standardized test methodology for measuring tar 

and nicotine yields, now known as the “FTC Method.”  JA2479-80.  In 1966, the 

FTC notified defendants that “they would be permitted to advertise tar and nicotine 

yields” based on FTC Method measurements.  JA2480.  In 1967, the FTC began 
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testing cigarettes under the FTC Method in its own laboratories and periodically 

published the results.  JA2482.30   

The FTC concluded that the FTC Method provided a “reasonable 

standardized method” that was “capable of being presented to the public in a 

manner that is readily understandable.”  JA4265-66.  The FTC also concluded that 

the “public interest requires that all test results presented to the public be based on 

a uniform method” because “[u]se of more than one testing method ... would only 

serve to confuse or mislead the public.”  JA4255.  As a result, the FTC advised that 

“statements or representations” of tar and nicotine yields “based on non-

standardized tests having no official or governmental sanction would tend to 

confuse and mislead the public.”  JA4295.  Indeed, in 1978, the FTC rejected a 

request to use a method other than the FTC Method, even if the method would 

produce higher yields: 

In the Commission’s view, it would be deceptive to 
advertise a tar figure which is higher than the latest 
applicable FTC tar figure.  If the headlined tar level 
differs from the tar figure disclosed in accordance with 
the cigarette industry’s voluntary disclosure agreement, 
consumer confusion might be generated. ...  Therefore, in 
the Commission’s opinion, tar values which are set forth 
in cigarette advertisements must be consistent with the 
latest applicable FTC tar number. 

                                           
30 In 1987, the FTC delegated testing responsibility to the Tobacco Industry Testing 
Lab, which has since conducted the testing under FTC supervision.  JA6806. 
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In re Lorillard, 92 F.T.C. 1035, 1035 (1978). 

Second, in 1970, to encourage “greater interest in obtaining a low tar and 

nicotine cigarette” and to facilitate “competition among the cigarette companies to 

meet that interest,” the FTC compelled the tobacco industry to include FTC 

Method results in all advertising.  JA4511.  The FTC initially sought to implement 

this requirement through a Trade Regulation Rule, but allowed the manufacturers 

to submit instead a proposal that was published in the Federal Register and subject 

to notice and comment.  JA2482.  The FTC rejected the manufacturers’ initial 

proposal, but adopted a revised version of the proposal “as a substitute for its 

proposed trade regulation.”  JA2482-83.   

Third, the FTC mandated that any statement regarding tar and nicotine 

yields -- including descriptors -- must be substantiated by FTC Method results.  In 

1967, the FTC announced its “enforcement policy” with respect to “representations 

relating to tar, and nicotine content of cigarettes,” indicating that it would “not 

challenge” representations substantiated by the FTC Method results.  JA4295.   

The FTC repeated this statement in its Annual Report to Congress.  JA4458. 

Consistent with this policy, the FTC entered into a consent decree in 1971 

with American Brands, in which the FTC announced that it would permit the use 

of shorthand descriptors such as “low,” “lower,” “reduced” or “like qualifying 

terms,” so long as the statement was substantiated by FTC Method results.  
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JA4544-45.  The FTC reaffirmed this position in a more recent consent decree that 

explicitly provided that statements in advertisements communicating FTC Method 

results “with or without an express or implied representation that [the] brand is 

‘low,’ ‘lower,’ or ‘lowest,’ in tar and/or nicotine” would be permissible.  In re Am. 

Tobacco Co., 119 F.T.C. 3, 11 (1995). 

2. The FTC’s Awareness Of The  
Limitations Of The FTC Method 

From the beginning of its program, the FTC knew that its standardized test 

method could not accurately predict how much tar and nicotine any particular 

smoker would intake.  JA2483-85.  As the district court found, defendants 

repeatedly told the FTC that its testing method “would not measure the tar or 

nicotine that a human being would ingest from smoking any particular cigarette” 

because ‘“[n]o two human smokers smoke in the same way.”’  JA2484.  As the 

court acknowledged, “[t]he FTC’s press release announcing its decision clearly 

described the limitations of the standardized test method it was adopting.”  

JA2484-85 (emphasis added). 

Furthermore, the FTC repeatedly investigated charges that its method was 

misleading because it could not account for “compensation,” the tendency of some 

smokers to change the way that they smoke to obtain more nicotine from low tar 

cigarettes -- for example, “by taking more frequent puffs, inhaling smoke more 
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deeply, holding smoke in their lungs longer, covering cigarette ventilation holes 

with fingers or lips, and/or smoking more cigarettes.”  JA2474, JA2519-51.  On 

each occasion, however, the FTC decided to retain its method.  In 1977, for 

example, the FTC investigated claims that its measurements were misleading 

because some smokers might cover ventilation holes that are used on many low tar 

cigarettes.  See 42 Fed. Reg. 21,155 (April 25, 1977); 43 Fed. Reg. 11,856 (March 

22, 1978).  The FTC recognized that smokers may “compensate” by covering 

ventilation holes and thereby increase the amount of tar inhaled, but nonetheless 

decided to retain its method.  Id.; see also JA6802-03.  

In 1981, the FTC began investigating whether a unique filter design used in 

BWTC’s Barclay cigarettes was producing misleadingly low numbers in the FTC 

Method’s machine.  JA6804.  Throughout the investigation and in subsequent 

litigation, BWTC argued that, because of compensation, the FTC Method was 

flawed and deceptive.  JA6803-06; 48 Fed. Reg. 15,953 (April 13, 1983); 49 Fed. 

Reg. 23,121 (June 4, 1984).  In response, the FTC undertook a broad-based study 

of low tar cigarettes and compensation, consulted with experts in smoking and 

health -- including experts that testified for the government here -- and considered 

other testing methods.  In the end, it decided not to change its method.  JA6803-06. 

In declining to change its program, the FTC relied on epidemiological 

studies showing that people who smoked cigarettes that measured lower in tar 
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under the FTC Method were less likely to get certain smoking-related diseases than 

people who smoked higher yielding cigarettes.  JA4297-352; JA7656 (collecting 

and summarizing studies); JA9060; JA6806.  As the government’s own witnesses 

have acknowledged, because these studies compared the risks incurred by actual 

smokers, grouped according to FTC Method yields, they inherently accounted for 

any tendency to compensate by smoking individual cigarettes more intensively.  

JA9061-62. 

The public health view that low tar cigarettes were safer continued at least 

until 2001, when the National Cancer Institute published Monograph 13.  JA7655-

56.  After a new review of the available epidemiological literature, Monograph 13 

concluded that there was “no convincing evidence that changes in cigarette design 

between 1950 and the mid-1980s have resulted in an important decrease in the 

disease burden caused by cigarette use either for smokers as a group or for the 

whole population.”  JA7720.  Nonetheless, even in light of Monograph 13, the 

FTC has adhered to its low tar cigarette policy and has not revoked its 

authorization of defendants’ marketing of low tar cigarettes.  See JA1151-53.31 

                                           
31 The district court acknowledged that many studies continue to suggest that low 
tar cigarettes are safer and the government’s expert, Dr. Burns, conceded that his 
personal beliefs about “low tar” cigarettes do not represent the scientific 
consensus, even today.  See, e.g., JA2494-95, JA2497; JA9154. 
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B. The Judgment Conflicts With The FTC’s 
Specific Regulatory Policies And Must Be Reversed 

The district court’s conclusion that low tar descriptors are fraudulent, its ban 

on those descriptors, and its required corrective communications, are 

impermissible because they inescapably conflict with the FTC’s policies described 

above.  See Brown, 479 F.3d at 392.  As a matter of law, defendants’ conduct could 

not violate RICO because it was subject to and authorized by the FTC’s regulatory 

regime.   

It is axiomatic that, where an agency has taken specific action pursuant to its 

statutory authority, a court should not upset this regime by applying a general 

statute.  Rather, any conflict between a general statute and specific regulatory 

action must be resolved in favor of the regulatory action, unless Congress has 

demonstrated a contrary intent.  See, e.g., Hughes Tool Co. v. Trans World 

Airlines, Inc., 409 U.S. 363, 387 (1973); Middlesex County Sewage Auth. v. Nat’l 

Sea Clammers Ass’n, 453 U.S. 1, 20 (1981).  This doctrine also follows from 

separation of powers and administrative law principles, which require the district 

court to defer to the agency’s expertise.  See Chevron U.S.A., Inc. v. Natural Res. 

Defense Council, Inc., 467 U.S. 837, 844 (1984); Pawley v. BethEnergy Mines, 

Inc., 501 U.S. 680, 696 (1991); Troy Corp. v. Browner, 120 F.3d 277, 283 (D.C. 

Cir. 1997).   
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For instance, in Pan American World Airways, Inc. v. United States, 371 

U.S. 296 (1963), the Supreme Court rejected the government’s Sherman Act 

challenge to conduct that was already governed by a regulatory scheme 

administered by the Civil Aeronautics Board.  The Court reasoned that “[i]t would 

be strange, indeed, if [conduct] that met the requirements of the [specific Civil 

Aeronautics Act] would be held to be antitrust violations.”  Id. at 309; see also id. 

at 305.  That being so, “if the courts were to intrude independently with their 

conception of the antitrust laws, two regimes might collide.”  Id. at 310. 

Similarly, in Credit Suisse Securities (USA) LLC v. Billing, 127 S. Ct. 2383 

(2007), the Supreme Court recently held that the antitrust laws could not be used to 

challenge certain underwriting practices subject to SEC regulation where there was 

(1) “the existence of regulatory authority,” (2) “exercise [of] that authority,” and 

(3) “a resulting risk” of “conflicting guidance, requirements, duties, privileges, or 

standards of conduct.”  Id. at 2392.  This was true even though the “SEC has 

disapproved ... the conduct that the antitrust complaints attack,” because there was 

“a serious line-drawing problem” differentiating the permitted or precluded 

conduct and it would thus “prove difficult for ... many different courts to reach 

consistent results.”  Id. at 2394-95 (emphasis in original).  A fortiori, as the United 

States itself acknowledged, approval of conduct by the specific regulatory agency 

immunizes it from attack under a general statute.  See Br. of United States as 
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Amicus Curiae, Credit Suisse Securities (USA) LLC v. Billing, 2007 WL 173649, 

at *12-13 (Jan. 22, 2007); see also Haddad v. Crosby Corp., 533 F.2d 1247, 1249 

(D.C. Cir. 1976).   

Consistent with these principles, this Court and others have held that RICO 

does not apply where the challenged conduct was specifically regulated by a 

federal agency acting within its authority.  In Danielsen v. Burnside-Ott Aviation 

Training Center, Inc., 941 F.2d 1220 (D.C. Cir. 1991), this Court held that RICO 

could not be used to challenge conduct specifically regulated under the Service 

Contract Act (“SCA”).  The Court therefore dismissed a RICO action challenging 

allegedly fraudulent wage classifications by government contractors because the 

SCA vested the Secretary of Labor with the authority to make decisions regarding 

applicable wage rates and these specific regulatory provisions supplied the relevant 

standards and enforcement mechanisms.  See id. at 1228-29.  Since the SCA’s 

comprehensive scheme foreclosed an implied cause of action under the SCA itself, 

it also foreclosed a RICO action because “fram[ing] the action ... in terms of RICO 

adds nothing.”  Id. at 1228. 

Tamburello v. Comm-Tract Corp., 67 F.3d 973 (1st Cir. 1995), is to like 

effect.  There, the First Circuit held that an employee could not maintain a RICO 

action to challenge conduct specifically governed by the National Labor Relations 

Act (“NLRA”).  Despite the fact that the “[p]laintiff’s allegations arguably 
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establish[ed] violations of both RICO and the NLRA,” the court held that RICO 

could not be applied in a manner that would interfere with the enforcement 

mechanisms established under the NLRA.  Id. at 978; see also Brennan v. 

Chestnut, 973 F.2d 644, 647 (8th Cir. 1992) (rejecting attempt to use RICO in a 

claim “involv[ing] conduct protected and prohibited by the NLRA”); Bridges v. 

Blue Cross & Blue Shield Ass’n, 935 F. Supp. 37, 41 (D.D.C. 1996) (applying 

Danielsen to hold that the Federal Employees Health Benefits Act “leaves no room 

for a remedy under RICO”). 

Finally, in Sun City Taxpayers’ Association v. Citizens Utilities Co., 45 F.3d 

58, 61-62 (2d Cir. 1995), the Second Circuit held that the filed-rate doctrine, which 

recognizes the authority of regulatory commissions to consider and set utility rates, 

required dismissal of a RICO action alleging fraud during the rate-setting process.  

As the court explained, any rate that is “approved by the governing regulatory 

agency” is “per se reasonable” and cannot form the basis of a RICO action.  Id. at 

62; see also Wegoland, Ltd. v. NYNEX Corp., 27 F.3d 17, 22 (2d Cir. 1994) 

(same).   

In a similar context, numerous courts have dismissed state consumer 

protection claims challenging the use of low tar descriptors because the FTC has 

authorized them.  See Price v. Philip Morris, 848 N.E.2d 1, 50 (Ill. 2005) (FTC 

“specifically authorized” use of low tar descriptors), cert. denied, 127 S. Ct. 685 
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(2006); Flanagan v. Altria Group, Inc., No. 05-71697, 2005 WL 2769010, at *2, 7 

(E.D. Mich. Oct. 25, 2005) (use of descriptors was “specifically authorized” by the 

FTC).  And, in recently holding that the Labeling Act preempts similar state-law 

claims of light-cigarette fraud, the Fifth Circuit emphasized the FTC’s approval of 

low tar descriptors, explaining: 

[T]he use of FTC-approved descriptors cannot constitute 
fraud.  Cigarettes labeled as “light” and “low tar” do 
deliver less tar and nicotine as measured by the only 
government-sanctioned methodology for their 
measurement.  In fact, the Manufacturers are essentially 
forbidden from making any representations as to the tar 
and nicotine levels in their marketing about tar that are 
not based on the FTC method.  The terms “light” and 
“lowered tar and nicotine” cannot, therefore, be 
inherently deceptive or untrue. 

Brown, 479 F.3d at 392 (emphasis added); see also Watson v. Philip Morris Cos., 

420 F.3d 852, 862 (8th Cir. 2005) (recognizing that the FTC has determined that 

the use of a “low tar descriptor in conjunction with its cigarettes’ FTC rating” is 

“not ... deceptive”) (emphasis in original), rev’d on other grounds, 127 S. Ct. 2301 

(2007); Clinton v. Brown & Williamson Holdings, 498 F. Supp. 2d 639, 652 

(S.D.N.Y. 2007) (“there is no dispute that the FTC has declined to disallow [the] 

terms [‘light’ or ‘lowered in nicotine and tar’] in response to several invitations to 

do so”) (emphasis in original).   



 

77 
 

The conflict between the district court’s order and the FTC’s regulatory 

policies goes beyond the mere authorization of descriptors; it constitutes a full-

scale assault on the FTC’s policies in two fundamental respects.  First, the court 

held that defendants’ use of descriptors based on the FTC method was fraudulent.  

However, the FTC warned the industry that it would be deceptive to publish the 

results of any other testing method.  In re Lorillard, 92 F.T.C. 1035.  Thus, the 

very action that the court held to be deceptive -- basing descriptors on the FTC 

Method -- was the very action the FTC requires so that the use of descriptors 

would not be deceptive.  As the Fifth Circuit recognized, such a claim threatens the 

very existence of the FTC’s regulatory program:  “To hold that the Manufacturers’ 

use of the FTC-approved terms relating to the FTC-approved measurement system 

constitutes affirmative misstatement ... would directly undermine the entire 

purpose of the standardized federal labeling system.”  Brown, 479 F.3d at 392 

(emphasis added). 

Second, the district court’s judgment is a direct attack on the FTC’s 

requirement to disclose in all cigarette advertisements the tar yield information that 

is being characterized by the descriptors.  The tar and nicotine figures serve 

precisely the same purpose as the descriptors -- i.e., to facilitate “mak[ing] 

comparative assessments” based on the tar and nicotine yields produced by the 

FTC Method.  Brown & Williamson, 778 F.2d at 39, 41.  The accurate descriptors 
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can be false or misleading only if the tar yields produced by the FTC Method are 

themselves false or misleading.  Yet the court did not prohibit the disclosure of the 

tar yields that the FTC requires, presumably because it recognized the absurdity of 

deeming a government-compelled disclosure “fraudulent.”  Since the disclosure of 

FTC Method results is not and cannot be fraud, the description of those results 

likewise cannot be fraud.32   

The district court summarily brushed these conflicts aside by stating, in a 

footnote, that the “the FTC does not impose, regulate, or require” low tar 

descriptors.  JA3364 n.52.  As a threshold matter, the question is not whether the 

FTC “require[d]” descriptors.  As discussed above, a general statute such as RICO 

may not be used to impose liability for conduct that was approved by an expert 

federal agency.  See supra at 72-74.   

Beyond that, the district court’s assertion that the FTC never “regulate[d]” 

descriptors is wrong.  The statement appears to be based on the fact that the FTC 

never issued a formal Trade Regulation Rule addressing the use of descriptors.  

                                           
32 The FTC itself indicated that lawsuits like this one would disrupt its low tar 
policies when, in 1988, it opposed proposed legislation that would have repealed 
the Labeling Act’s preemption provision and exposed tobacco companies to 
liability for advertising and promoting low tar cigarettes.  JA5690; JA5829-33.  
The FTC warned that it could generate “significantly inconsistent” obligations on 
the cigarette companies and subject cigarette advertisers to an “irreconcilable 
conflict.”  See JA5690; JA5829-33.   
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But the critical issue is the substance -- not the form -- of agency action.  Like all 

agencies, the FTC often acts and sets regulatory policies through a variety of 

regulatory tools other than formal rulemaking.33  Indeed, numerous courts have 

held that agency actions other than rulemaking can even preempt claims.34   

In short, the district court’s ruling that accurate descriptions of tar and 

nicotine yields produced by the FTC Method constitute misleading health 

information is irreconcilable with the FTC’s considered judgment that the FTC 

Method produces meaningful health information that should be provided to 

consumers.  The court’s ban on descriptors would unavoidably frustrate the FTC’s 

regulatory objectives and create precisely the “collid[ing]” regulatory “regimes” 

that Pan American and similar cases sought to avoid.  Pan Am., 371 U.S. at 310. 

                                           
33 See, e.g., Holloway v. Bristol-Myers Corp., 485 F.2d 986, 997-99 (D.C. Cir. 
1973) (explaining FTC’s long history of using informal means to secure adherence 
to its policies); see also Price v. Philip Morris, Inc., 848 N.E.2d 1, 49-50 (Ill. 
2005); Testimony of FTC Chairman Oliver in Hearing Before the Subcomm. on 
Transportation, Tourism, and Hazardous Materials of the H. Comm. on Energy and 
Commerce, 100th Cong. at 17-19 (1987); JA904 (rulemaking is “only one means 
by which the FTC can obtain industry-wide compliance”).  
34 See, e.g., Gen. Motors Corp. v. Abrams, 897 F.2d 34, 39 (2d Cir. 1990) 
(rejecting the argument that an FTC consent decree cannot preempt state law as 
“an exaltation of form over substance”) (citations omitted and emphasis added); cf. 
Price, 848 N.E.2d at 46 (concluding that FTC may authorize conduct through 
informal regulatory means). 
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C. The FTC’s Authorization of 
Descriptors Defeats Specific Intent To Defraud 

The FTC’s authorization of descriptors also defeats as a matter of law any 

showing that defendants acted with “specific intent” to defraud.  Courts have 

consistently rejected prosecutions targeting conduct approved by the government 

because to do otherwise would “sanction an indefensible sort of entrapment by the 

State -- convicting a citizen for exercising a privilege which the State clearly had 

told him was available to him.”  Raley v. Ohio, 360 U.S. 423, 439 (1959); see also 

Cox v. Louisiana, 379 U.S. 559, 571-72 (1965). 

For example, in United States v. Levin, 973 F.2d 463 (6th Cir. 1992), the 

Sixth Circuit refused to allow a mail fraud claim because employees at HHS had 

approved the challenged activities.  The court held that, given such approval, the 

government was legally “incapable of proving beyond a reasonable doubt the 

intent required to convict” and the prosecution violated “fundamental notions of 

fairness embodied in the Due Process clause.”  Id. at 468-69; see also, e.g., United 

States v. Laub, 385 U.S. 475, 487 (1967) (“Ordinarily, citizens may not be 

punished for actions undertaken in good faith reliance upon authoritative assurance 

that punishment will not attach.”).  Applying similar principles, this Court has held 

that approval expressed in an advisory opinion issued by a Congressional ethics 

committee could provide a good faith defense as a matter of law to a false 
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statements charge pursuant to 18 U.S.C. § 1001:  since “good faith reliance upon 

advice of counsel would establish a defense against § 1001 ... reliance upon a 

specifically authorized pronouncement of one of the designated committees would 

a fortiori do so.”  United States v. Hansen, 772 F.2d 940, 947 (D.C. Cir. 1985) 

(emphasis added). 

As this line of authority makes clear, there can be no specific intent here 

because the very action challenged as fraudulent was approved by the FTC. 

D. The Descriptors Were Not Fraudulent 

The district court’s judgment with respect to the alleged low tar scheme 

must also be reversed because the descriptors were not “fraudulent” as a matter of 

law.  Under the mail and wire fraud statutes, the government “bears the burden to 

negate any reasonable interpretations that would make a defendant’s statement 

factually correct.”  United States v. Migliaccio, 34 F.3d 1517, 1525 (10th Cir. 

1994).  In other words, the government must affirmatively disprove “any 

reasonable interpretation of an ambiguous statement” under which it would not be 

fraudulent.  United States v. Race, 632 F.2d 1114, 1120 (4th Cir. 1980); see also 

United States v. Diogo, 320 F.2d 898, 905-07 (2d Cir. 1963) (“it is incumbent upon 

the Government to negative any reasonable interpretation that would make the 

defendant’s statement factually correct”).  In United States v. Dale, 991 F.2d 819 

(D.C. Cir. 1993), this Court cited these cases favorably and found a violation of 18 
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U.S.C. § 1001 only “because [defendant’s] statements were not literally true under 

a reasonable interpretation of the [statements].”  Id. at 832-33 & n.22.  

Here, the government did not even attempt to satisfy this standard (nor could 

it).  Indeed, the descriptors are literally true -- “[t]here is … no dispute that the 

allegedly misleading terms [‘light’ and ‘lowered in nicotine and tar’] accurately 

describe the results of the FTC testing method.”  Clinton, 498 F. Supp. 2d at 652.  

Notably, the government did not, and could not, even allege that defendants ever 

expressly stated that light cigarettes are safer -- at most, the allegation was that the 

use of the descriptors “implied a health benefit.”  JA2611 (emphasis added).  

Moreover, under the government’s theory, light cigarettes are as unhealthy 

as regular cigarettes only when smoked in a manner or in numbers sufficient to 

produce “complete compensation.”  See, e.g., JA2488 (“Because compensation is 

essentially complete, low tar cigarette smokers inhale essentially the same amount 

of nicotine and tar as they would from full flavor cigarettes, thereby eliminating 

any purported health benefit from low tar cigarettes.”); see also JA2488-89.  This 

is because, as the government acknowledged and the district court found, there is a 

“dose-response” relationship between smoking and disease; the less tar and 

nicotine to which smokers are exposed, the lower the associated lung cancer risk.  

JA2486; JA9080; JA1143.  
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Consequently, the descriptors can be deemed “false” only if one interprets 

those literally true statements as implying that light cigarettes are always healthier, 

even for smokers who compensate completely (by, for instance, smoking more 

cigarettes).  But defendants never said anything remotely like that, and there is not 

a scintilla of evidence that consumers understood the descriptors to imply that light 

cigarettes would always be safer, regardless of how the cigarettes are smoked or 

how many cigarettes are smoked.  Far from the only “reasonable” interpretation, 

such an interpretation would not be “reasonable” at all; it would defy common 

sense.   

Beverage companies would not be making an implicitly false statement -- or 

deceiving consumers -- if the companies described their products as “low cal” or 

“low caffeine” even if consumers generally increased their consumption to 

“compensate” for lower levels of the sugar and caffeine they crave.  The same is 

true here.  For example, if an individual compensates by smoking more light 

cigarettes, such an individual cannot reasonably expect to obtain the same benefits 

that he or she would have otherwise obtained by not smoking more.  In short, the 

government has ascribed to a literally true statement a meaning that is completely 

counter-intuitive and unsupported by the evidence -- and thus has not come close 

to negating “any reasonable interpretation that would make the defendant’s 
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statement factually correct.”35  Indeed, the descriptors can hardly be deemed 

unequivocally false when the Fifth Circuit recently declared that they “cannot 

constitute fraud.”  Brown, 479 F.3d at 392. 

E. The District Court’s Liability Findings And Injunct ion With 
Respect To “Low Tar” Descriptors Violate The First Amendment 

The district court’s judgment with respect to low tar descriptors also violates 

the First Amendment.  Under Central Hudson Gas & Electric Corp. v. Public Serv. 

Comm’n, 447 U.S. 557 (1980), the “entire regulatory scheme” governing a 

commercial speech restriction must be evaluated to determine  

(1) “whether the State’s interests in proscribing [the speech] are substantial,”  

(2) “whether the challenged regulation advances these interests in a direct and 

material way,” and (3) “whether the extent of the restriction on protected speech is 

in reasonable proportion to the interests served.”  Edenfield v. Fane, 507 U.S. 761, 

767 (1993) (setting forth Central Hudson test); see also Greater New Orleans 

Broadcasting Ass’n, Inc. v. U.S., 527 U.S. 173, 183 (1999).  The government bears 

                                           
35 Even under the less onerous provisions of the civil FTC Act, where, as here, the 
challenged statements are “literally true,” there must be “evidence of substance,” 
usually consumer survey evidence, about what “the person to whom the 
advertisement is addressed find[s] to be the message.”  Brown & Williamson, 778 
F.2d at 40 (internal quotation marks omitted).  Here, there is no evidence that 
anyone interpreted descriptors to convey the message that light cigarettes will 
always be safer even if they are smoked in a way that produces the same amount of 
tar and nicotine as full flavor cigarettes. 
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the burden both of identifying a substantial interest and justifying the challenged 

restriction.  Id.36 

1. The government cannot demonstrate a “substantial interest” in 

banning descriptors because there has been no governmental policy decision that 

the descriptors are misleading or otherwise harmful.  See supra at 69-71.  Indeed, 

as noted, the FTC approved the descriptors as used by defendants because they are 

based on the FTC’s own test methodology.  See supra at 65-69.   

Nor can the district court or Department of Justice claim authority or 

expertise to determine whether descriptors should be banned.  The judiciary has no 

authority to impose its own speech restriction in the face of a policy judgment by 

the expert agency authorizing use of the challenged speech.  See Turner Broad. 

Sys., Inc. v. FCC, 520 U.S. 180, 195-96 (1997) (it is “beyond the competence of 

the Court of Appeals itself to assess the relative risks and benefits” of the speech-

restricting policy).  The same is true of the Department of Justice, particularly 

because the FTC -- the agency vested by Congress in the Labeling Act with 

tobacco-consumer regulatory authority -- is an independent agency, not subject to 
                                           
36 Although “inherently misleading” commercial speech is not entitled to 
protection, the descriptors obviously cannot be “inherently misleading.”  As noted, 
the descriptors are true under a reasonable interpretation of them and the FTC 
determined that such statements are not deceptive.  As the Fifth Circuit held, “the 
terms ‘light’ and ‘lower tar and nicotine’ cannot ... be inherently deceptive or 
untrue.”  Brown, 479 F.3d at 392. 
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the policy supervision of the President.  Humphrey’s Executor v. United States, 

295 U.S. 602, 625 (1935).  Thus, allowing the Department of Justice to establish 

governmental policy on descriptors would undermine Congress’ decision to vest 

such important public interest determinations in an agency free from executive 

influence. 

No court has ever upheld a restriction on commercial speech where the 

legislature or regulatory agency has authorized (let alone encouraged) such speech 

as in the public interest.  Indeed, with respect to commercial speech that 

encourages harmful activity such as gambling or drinking, the Supreme Court has 

frequently held that a regulatory or legislative decision partially to permit the 

allegedly “harmful” speech by some speakers or in certain media directly 

undermines any assertion that the government’s interest was “substantial” or that it 

was “directly advanced” by the challenged restriction.  Greater New Orleans 

Broad. Ass’n, 527 U.S. at 193-94; Rubin v. Coors Brewing Co., 514 U.S. 476, 488 

(1995).  Similarly, this Court partially struck down an otherwise constitutional ban 

on indecent speech before midnight because the regulatory scheme permitted such 

speech on some public stations after 10 p.m.  See Action for Children’s Television 

v. FCC, 58 F.3d 654 (D.C. Cir. 1995) (en banc).  If this is the effect of partial 

permission to use the challenged speech, it inexorably follows that a legislative and 

regulatory decision completely to permit the use of descriptors totally undermines 
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any assertion that the district court’s prohibition advances a substantial 

governmental interest, much less does so materially or narrowly.   

2. The government also cannot prove that the district court’s ban on 

descriptors would “directly and materially” eliminate the alleged “harm” because 

defendants still would be required to disclose the FTC tar ratings in 

advertisements.  In Rubin, the Supreme Court found that a ban on disclosing the 

alcohol content on beer labels could not “materially advance” the substantial 

interest in preventing consumers from buying beer on the basis of alcohol content 

precisely because the federal government sometimes permitted such information in 

advertising.  See 514 U.S. at 488.  A fortiori, the court’s limited ban on 

“descriptors” cannot materially advance its goal of denying consumers information 

about low tar cigarettes when the basis for the descriptors -- the FTC Method 

results -- must be included in all cigarette advertisements. 

3. The district court’s ban is also plainly “more extensive than is 

necessary” to serve any interest in avoiding consumer confusion.  In addition to the 

fact that any restriction beyond that imposed by Congress or the FTC is overbroad 

as a matter of law, there is a less restrictive alternative that advances any 

conceivable governmental interest:  requiring defendants to make additional 

disclaimers in their advertising.  This very issue is currently pending before the 

FTC.  See JA7871-907.  Indeed, the court’s speech ban is based on nothing more 
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than its facially impermissible assumption “that the public is better kept in 

ignorance than trusted with correct but incomplete information.”  Pearson v. 

Shalala, 164 F.3d 650, 657 (D.C. Cir. 1999) (quoting Bates v. State Bar of Ariz., 

433 U.S. 350, 374-75 (1977)); see also Bates, 433 U.S. at 375 (“we view as 

dubious any justification that is based on the benefits of public ignorance”); 44 

Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 503 (1996) (plurality) (“The First 

Amendment directs us to be especially skeptical of regulations that seek to keep 

people in the dark for what the government perceives to be their own good.”).  In 

Pearson, this Court rejected as “almost frivolous” the government’s “paternalistic” 

contention that explicit “health claims lacking ‘significant scientific agreement’ are 

inherently misleading because they have such an awesome impact on  

consumers ….”  164 F.3d at 655.   

In light of the strong presumption in favor of correcting, rather than banning, 

potentially “misleading” speech, the Supreme Court has “repeatedly point[ed] to 

disclaimers as constitutionally preferable to outright suppression.”  Pearson, 164 

F.3d at 657 (internal quotation marks and citations omitted); see also Bates, 433 

U.S. at 375 (“the preferred remedy is more disclosure, rather than less”); Peel v. 

Attorney Registration And Disciplinary Com’n, 496 U.S. 91, 109 (1990) 

(discussing “presumption favoring disclosure over concealment”).  Here, any 

perceived consumer confusion would necessarily be more than eliminated by 
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disclaimers disavowing any health benefits (like those communicated by 

defendants after Monograph 13).  Pearson, 164 F.3d at 657.   

For these reasons, the district court’s judgment with respect to descriptors 

cannot survive Central Hudson. 

F. The District Court Erred In Enjoining Defendants Fr om 
Using  “Low Tar” And Other Descriptors In Foreign N ations 

The district court’s ban on using low tar descriptors is not limited to sales in 

the United States.  Rather, in section III(A)(4) of its Order, the court extended the 

ban to cigarettes sold anywhere in the world.  JA3513-14.  Thus, the court 

purported to determine how cigarettes could be marketed in Germany, Argentina, 

China, and scores of other countries around the world, irrespective of each 

country’s own domestic policies.  The court attempted to justify this breathtaking 

assertion of global judicial power by invoking the “effects” test.  JA3513-14.37 

The district court’s reasoning does not withstand scrutiny.  Under § 1964(a), 

the use of descriptors in foreign countries cannot be enjoined unless such an 

injunction would “prevent and restrain” a future RICO violation.  However, the 

sale of cigarettes wholly outside the United States cannot violate RICO.  Federal 

statutes are presumed not to apply extraterritorially unless Congress expresses a 

                                           
37 This is the only provision of the final judgment that purports to have 
extraterritorial application with respect to defendants other than BATCo.   
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contrary intent, see, e.g., EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 248 (1991), 

and Congress has expressed no such intent here.  See North South Fin. Corp. v. Al-

Turki, 100 F.3d 1046, 1051 (2d Cir. 1996) (“The RICO statute is silent as to any 

extraterritorial application.”).   

To be sure, some courts have applied the “effects test” to RICO, under 

which a statue can apply extraterritorially to conduct abroad provided that conduct 

has a “substantial effect” in the United States.  See, e.g., Alfadda v. Fenn, 935 F.2d 

475, 479 (2d Cir. 1991).  However, nothing in RICO or its legislative history 

reflects a congressional intent to reach conduct that occurs outside of the United 

States.  See Jose v. M/V Fir Grove, 801 F. Supp. 349, 357 (D. Or. 1991) (rejecting 

effects test as contrary to congressional intent).  However, even assuming -- which 

this Court has never held -- that the “effects” test applies, the worldwide ban on 

descriptors would fail that test.  The “effects” test requires a showing of 

“substantial effects within the United States” as “a direct and foreseeable result of 

the conduct outside the territory of the United States.”  Consol. Gold Fields PLC v. 

Minorco, S.A., 871 F.2d 252, 261-62 (2d Cir. 1989).  The “effects” test is not 

satisfied by transactions that “have only remote and indirect effects in the United 

States.”  Id. at 262.  Here, the government offered absolutely no evidence that the 

use of descriptors in other countries would have any impact on the United States -- 
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much less the direct, foreseeable, and substantial effect required by the “effects” 

test -- and the district court failed to make any such finding. 

Furthermore, the ban on the use of descriptors in foreign markets would also 

impermissibly intrude on the sovereignty of foreign nations.  The district court 

declared that there was “no justification, either legal or ethical,” for permitting 

anywhere in the world the use of descriptors the court had prohibited in the United 

States.  JA3515.  The court, however, should not be allowed to arrogate to itself the 

power to decide the domestic policies of foreign States, especially when the court 

itself acknowledged that studies continue to suggest that low tar cigarettes are 

safer.  See, e.g., JA2494-95, JA2497.  The court’s legal and moral convictions do 

not empower it to legislate for the rest of the world.  See, e.g., Microsoft Corp. v. 

AT&T Corp., 127 S. Ct. 1746, 1758 (2007) (“Foreign conduct is [generally] the 

domain of foreign law [which] may embody different policy judgments ....”) 

(citation and internal quotations omitted); F. Hoffman-La Roche Ltd. v. Empagran 

S.A., 542 U.S. 155, 165 (2004) (“Why should American law supplant, for example, 

Canada’s or Great Britain’s or Japan’s own determination about how best to 

protect Canadian or British or Japanese customers from anticompetitive conduct 

engaged in significant part by Canadian or British or Japanese or other foreign 

companies?”); North South  Fin. Corp., 100 F.3d at 1052. 
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VI.  THE DISTRICT COURT ERRED BECAUSE THE ALLEGED 
FRAUDULENT STATEMENTS WERE NEITHER MATERIAL NOR 
INTENDED TO DEPRIVE ANYONE OF MONEY OR PROPERTY 

The district court also committed reversible error with respect to the alleged 

schemes other than low tar (which fails for the reasons stated in Section V) 

because it failed to apply two essential prerequisites to any violation of the fraud 

statutes:  that the defendant must have intended to deprive someone of “money or 

property” and that the alleged fraudulent statement must have been “material.” 

To show a violation of the mail and wire fraud statutes, the government had 

to prove that defendants’ statements were designed fraudulently to deprive tobacco 

consumers of their money.  See McNally v. United States, 483 U.S. 350, 360 

(1987).  Even knowingly false statements (and these were not) designed to mislead 

the government or to deceive the public to secure support for forestalling anti-

tobacco regulation are not actionable under the mail and wire fraud statutes.  See 

Cleveland v. United States, 531 U.S. 12, 19 (2000); see also Reynolds v. East Dyer 

Dev. Co., 882 F.2d 1249 (7th Cir. 1989). 

Moreover, a fraudulent statement not only must be made with the intent to 

deceive, but must be “material” -- i.e., “of importance to a reasonable person in 

making a decision about a particular matter or transaction.”  United States v. 

Winstead, 74 F.3d 1313, 1320 (D.C. Cir. 1996); see also Neder v. United States, 

527 U.S. 1, 25.  The reasonable person for these purposes is presumed to be a 
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person of “ordinary prudence and comprehension.”  Corley v. Rosewood Care 

Center, Inc. of Peoria, 388 F.3d 990, 1009 (7th Cir. 2004).  

The district court did not address materiality in connection with any specific 

scheme (other than low tar cigarettes, discussed supra at V ), or with respect to any 

of the alleged predicate acts, but made two general observations about it.  First, the 

court said that the question of materiality “answers itself” because defendants 

annually spent “millions upon millions of dollars in advertising.”  JA3318.  But, 

the product advertising that defendants spent millions on is not the source of the 

alleged misrepresentations.  Rather, the alleged public falsehoods were largely 

contained in representations to government agencies or the general public that 

focused on issues such as ETS or addiction.  Moreover, a large majority (about 

79%) of the statements cited in the district court’s opinion were internal 

communications, which were never made available to the public and thus could not 

have been intended or likely to defraud consumers.  See infra at 110 n.43.38   

Second, the district court assumed materiality based on the unsupported and 

counter-intuitive contention that, “for much of the period,” defendants, rather than 

the “public health community,” were “the primary source of information regarding 

                                           
38  Approximately 751 of the 822 documents the district court cited on addiction 
(91%) were internal communications, JA2065-247, as were 522 of the 610 (86%) 
ETS documents, JA2943-3140.   
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cigarette smoking and tobacco addiction” and it was therefore “reasonable ... for 

consumers to believe that the Defendants’ statements accurately reflected the 

current knowledge about the dangers of smoking.”  JA3317.  The court’s only 

support for this assertion is the part of its opinion describing the public health 

community’s struggle to determine the essentially semantic issue of whether 

smoking should be described as an “addiction” prior to 1988.  See JA2069-79, 

JA3317.  But if consumers relied on tobacco companies’ view of addiction during 

the “period” prior to 1988, there would be no fraudulent misrepresentation 

because, according to the court, those pre-1988 statements comported with the 

views of the public health community and only became fraudulent in that year.  See 

infra at 105.  And, after 1988, when the Surgeon General and public health 

community repeatedly told the public that smoking is addictive, there is no 

evidence or finding to support the implausible notion that consumers would look to 

the financially motivated views of defendants, rather than the “consensus” of the 

public health community. 

Finally, the complete absence of evidence that any consumer anywhere 

actually took defendants’ statements into account in deciding whether to purchase 

cigarettes wholly belies the notion that a “reasonable person” would think these 

statements important.  Even though the government need not prove actual reliance 

to establish a violation of the fraud statutes since they reach “schemes to defraud,” 
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not just completed frauds, the absence of evidence of actual consumers’ views here 

is virtually dispositive, particularly given that the alleged fraud occurred over 

decades during which millions of cigarette purchasers received mandated health 

warnings. 

A more detailed review of the specific fraudulent “misrepresentations” 

further reveals the deficiencies in the district court’s analysis.   

A. Youth Marketing 

The government alleged -- and the district court found -- that defendants 

committed fraud not by targeting youth with cigarette advertising (which is not a 

RICO violation), but rather by denying that they targeted youth with their 

advertising.  But defendants’ statements denying youth marketing cannot constitute 

indictable mail or wire fraud crimes because they were neither material nor 

intended to deprive smokers of money or property.  

First, the district court never found that defendants’ statements denying 

youth marketing were material.  This omission is hardly surprising.  Neither logic 

nor evidence supports the bizarre notion that any person, young or old, would have 

stopped or refrained from smoking if defendants “admitted” that they marketed to 

youth.  See In re Tobacco Cases II, 20 Cal. Rptr. 3d 693, 714 n.21 (Cal. Ct. App. 

2004) (dismissing similar claims of fraud in denying youth marketing on 



 

96 
 

materiality grounds; it was “implausible that” such statements “factored into 

[plaintiffs’] decision to smoke”), aff’d, 41 Cal. 4th 1257 (Cal. 2007). 

Second, there is no evidence or finding that defendants’ denials were 

intended to deprive consumers of money or property.  Indeed, the district court 

found, and the government’s own witness conceded, that defendants’ statements 

were motivated by a desire to “avoid regulation by the FTC.”  JA2907; JA9118-19.   

B. Nicotine Manipulation 

Defendants’ denials concerning nicotine manipulation were not “material” to 

a reasonable consumer’s purchasing decisions for the simple reason that there is no 

evidence that tobacco consumption would be different if defendants (contrary to 

the evidence and their own beliefs) admitted that they deliberately increased or 

manipulated the levels of nicotine.   

In any event, the denials were true.  Defendants, when denying nicotine 

manipulation, were denying allegations that they spiked or increased nicotine 

levels.  JA2372, JA2379-80, JA2382-85.  The district court, however, found 

defendants’ denials false only by defining “nicotine manipulation” so broadly as to 
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include design changes that reduced nicotine levels.  JA2300-02.  But defendants 

never denied reducing nicotine levels, and the court never found to the contrary.39 

C. The Health Effects Of Smoking 

The “adverse health consequences of tobacco [are] well known.”  Brown & 

Williamson Tobacco Corp., 529 U.S. at 138.  Indeed, Congress’ explicit warnings 

concerning these negative health effects have been prominently displayed on every 

cigarette package since January 1, 1966.  Thus, “[n]o jury could find that a 

reasonable [person] would be misled by [a] statement … when the truth was under 

his nose in black and white (many times over).”  Assocs. in Adolescent Psychiatry, 

S.C. v. Home Life Ins. Co., 941 F.2d 561, 570 (7th Cir. 1991); see also, e.g., Blount 

Fin. Servs., Inc. v. Walter E. Heller & Co., 819 F.2d 151, 153 (6th Cir. 1987); 

United States v. Brown, 79 F.3d 1550, 1559 (11th Cir. 1996). 

Here, the district court found only that, “in the early days,” smokers “did not 

want to believe ... that smoking was disastrous for their health.”  JA3317-19.  Of 

course, many courts have dated common knowledge of the health risks and 

                                           
39 Moreover, defendants were correct in denying that the use of ammonia during 
their manufacturing processes raises the pH level of nicotine or its rate of 
absorption into the blood.  The government’s experts uniformly testified that there 
was insufficient evidence to conclude that defendants’ use of ammonia caused an 
increase in the pH level of nicotine or had any effect on the rate of nicotine 
absorption into the bloodstream or brain.  JA9113-15; JA9085; JA9116; JA9086-
88; JA9067. 
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addictiveness of smoking to the 1950s or even earlier.  See, e.g., Insolia v. Philip 

Morris Inc., 128 F. Supp. 2d 1220, 1221 (W.D. Wis. 2000); Estate of White v. R.J. 

Reynolds Tobacco Co., 109 F. Supp. 2d 424, 433 (D. Md. 2000).  Certainly, by the 

mid-1970s, the public was aware of smoking’s adverse health consequences and 

thus any inconsistent assertion by defendants could not be material to a reasonable 

person.  JA6332.40  At a minimum, smoking’s adverse health consequences have 

been universally recognized for at least the last ten years, and defendants have not 

denied those consequences during that same time period.  There is, therefore, no 

basis for prospective relief.  See supra at 53-54.   

D. ETS, Addiction, And Suppression 

Finally, the government did not establish, nor did the district court find, that 

defendants’ statements about the health effects of ETS and addiction, or their 

alleged suppression of research, were material or intended to deprive consumers of 

money.  As to ETS, only one act was charged (RA 42).  JA3419.  It concerns a 

1977 statement and is not even mentioned in the district court’s findings or 

conclusions regarding ETS.  The evidence concerning statements not charged as 

predicate acts suggests at most that defendants’ statements were designed to ward 

off government regulation, such as prohibiting smoking in restaurants, not to 

                                           
40 See also JA9055; JA4759; JA5385; JA6316-17; JA4092-93. 
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induce individuals to purchase cigarettes.  The same is true regarding the alleged 

suppression of documents.  See JA3140-41 (suppression to “protect their public 

positions ... avoid or limit liability ... in litigation, and prevent regulatory 

limitations”).  As to addiction, there is simply no basis to conclude that the 

semantic debate over whether cigarette smoking causes “addiction” or 

“dependence,” see infra at 105, would be material to a reasonable person since 

both clearly convey the same important information to consumers -- that smoking 

can be difficult to quit. 

VII.  THE DISTRICT COURT ERRED IN FINDING FRAUD 
RELATING TO ENVIRONMENTAL TOBACCO SMOKE 

The district court concluded that, when defendants asserted that the available 

scientific evidence has not established that ETS causes disease, they violated 

criminal fraud statutes because this view was contrary to a scientific “consensus” 

that developed in 1986.  See, e.g., JA3258-59.   

However, good faith is a complete defense to allegations of mail fraud.  

United States v. Young, 470 U.S. at 31-32.  Relatedly, a “statement of opinion 

cannot constitute fraud, except in unusual circumstances.”  de Magno v. United 

States, 636 F.2d 714, 720 n.9 (D.C. Cir. 1980); see also United States v. Amlani, 

111 F.3d 705, 717-18 (9th Cir. 1997) (misrepresentation cannot be based on 
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expression of opinion); Migliaccio, 34 F.3d at 1524 (“inaccurate, incorrect or 

wrong” opinions not actionable).   

These principles apply with particular force with respect to an ongoing 

scientific debate about the health effects of products.  Courts have repeatedly ruled 

that “taking one side of a medical or scientific dispute is [not] ‘fraud.’”  Luckey v. 

Baxter Healthcare Corp., 183 F.3d 730, 733 (7th Cir. 1999); Singer v. Am. 

Psychological Ass’n, 1993 WL 307782, at *11 (S.D.N.Y. Aug. 9, 1993) (when 

parties are “engaged in heated debate as to the scientific validity of [a] theory ... 

[expressing] their views to others over the telephone and through the mails ... does 

not transform those acts into fraud constituting a RICO conspiracy”); Senart v. 

Mobay Chem. Corp., 597 F. Supp. 502, 506 (D. Minn. 1984) (“taking a particular 

view in a scientific debate” is protected by the First Amendment). 

Thus, a defendant’s views on a complex scientific debate about its products 

will rarely, if ever, be deemed “false,” at least unless it is clear that the defendant 

did not subjectively believe the assertion or that it is entirely devoid of legitimate 

support.  See Ollman v. Evans, 750 F.2d 970, 975-76 (D.C. Cir. 1984) (en banc) 

(“There is no such thing as a ‘false’ opinion.”).  Any other rule would severely 

restrict valuable contributions to the marketplace of ideas by criminalizing any 

input from commercial entities that runs counter to the majority or “consensus” 

view.  Such a result is foreclosed by both the rule of lenity, supra at 27-28, and, 
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given the obvious First Amendment implications, the doctrine of constitutional 

doubt.  See Pennsylvania Dep’t of Corr. v. Yeskey, 524 U.S. 206, 212 (1998). 

Here, there was a legitimate basis for defendants’ views that the link 

between ETS and disease had not been definitively established.   

1. As an initial matter, it is undisputed that, before 1986, defendants’ 

statements were not contrary to any “consensus,” even under the district court’s 

view of the facts.  Before 1986, the Surgeon General, whose reports the court 

found to “represent the scientific consensus on smoking and health topics,” 

JA2965, had not concluded that ETS exposure causes disease.  JA2948-63, 

JA3139.  Indeed, in late 1984, one of the government’s ETS experts found that 

there was a “paucity of data” linking ETS to lung cancer in non-smokers that 

“contrast[ed] sharply with the literature cited in the 1964 Surgeon General’s Report 

which characterized active cigarette smoking as a cause of lung cancer.”  JA5585.  

In January 1986, Surgeon General Koop wrote that “the … statement that the 

‘currently available data do not support a conclusion that exposure to [ETS] 

represents a health hazard’ is supportable, given the existing evidence.”  JA5650.  

Thus, according to the court’s own findings, defendants’ pre-1986 statements 

accurately reflected the state of the scientific evidence at the time. 

Nor was there any basis for concluding that any defendant uniquely 

possessed relevant scientific evidence that was unavailable to the scientific 
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community.  Although the district court referred to defendants’ supposed “internal 

acknowledgment of the hazards of secondhand smoke,” JA3256, the only type of 

“acknowledgment” identified was that ETS contains substances that could be 

carcinogenic or toxic and that a few published studies had found a weak statistical 

correlation between spousal smoking and lung cancer.  JA2972-91.  The Surgeon 

General and public health scientists were well aware of these facts, see, e.g., 

JA2948-63, but also had not concluded that ETS exposure causes disease.  JA3139. 

2. The district court also had no grounds to conclude that defendants’ 

post-1986 ETS statements either lacked a legitimate basis or did not reflect the true 

beliefs of the persons who made the statements.  Indeed, in 1998, a federal district 

court found that the EPA, using methodologies similar to that employed by the 

Surgeon General and government experts here, did not have “sufficient evidence to 

conclude ETS causes cancer in humans” because there was a “significant number 

of studies and data which demonstrated no association between ETS and cancer” 

and because the “EPA did not demonstrate a statistically significant association 

between ETS and lung cancer.”  Flue-Cured Tobacco Coop. Stabilization Corp. v. 

EPA, 4 F. Supp. 2d 435, 438, 463 (M.D.N.C. 1998), vacated on other grounds, 313 

F.3d 852 (4th Cir. 2002).  Standing alone, this 1998 finding by a federal court 

demonstrates that defendants’ expression of similar opinions was not fraud.   
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Moreover, notwithstanding the alleged “consensus,” independent scientists 

shared defendants’ judgment about ETS and disease causation after 1986.  JA9057, 

JA9059.  For example, scientists continued to question the Surgeon General’s 

conclusion because of the “limits of its methodology,” “substantial gaps in the 

available data,” and “substantial differences in opinion on how to interpret the 

data.”  See JA6807-18; JA7405-53; JA7242 (recognizing that there “are still 

uncertainties associated with the assessment of ETS”).  Likewise, in 2003, the 

editor of the British Medical Journal stated that “[w]e must be interested in 

whether passive smoking kills, and the question has not been definitively 

answered.  It’s a hard question, and our methods are inadequate.”  JA7931.  The 

district court provided no explanation of how defendants’ opinions could have 

lacked a legitimate scientific basis in light of similar post-1986 statements by non-

industry scientists.   

3. Nor was there any evidence that defendants believed that ETS had 

been shown to cause serious disease in otherwise healthy adult non-smokers.  All 

of defendants’ current and former employees and consultants consistently testified 

that they believed that ETS had not been shown to cause chronic disease in healthy 

adult non-smokers.  See JA9077; JA9075; JA1155-56; JA9149-51.  The existence 

of two industry-sponsored studies by outside scientists finding a correlation 

between ETS exposure and disease, JA2990-91, does not constitute evidence of 



 

104 
 

defendants’ beliefs.  At most, these studies are consistent with the conclusion that 

by the 1990s many outside scientists thought that ETS causation had been 

established -- a point no one denies.  They do not suggest that the minority view is 

“false,” much less that it was not believed by defendants or devoid of a legitimate 

basis.  

VIII.  THE DISTRICT COURT ERRED IN 
FINDING FRAUD RELATING TO ADDICTION 

The district court’s ruling regarding “addiction” transforms a semantic 

debate into a criminal fraud case.  Unquestionably, smoking is difficult to quit.  

The question here, however, is which label to affix to this difficulty -- “addiction” 

or “dependence.”  Defendants did not commit a RICO violation by arguing against 

the use of the word “addiction.” 

Fraud requires a misstatement of fact.  A “fact” is something that is 

“objectively capable of proof or disproof.”  Ollman, 750 F.2d at 982.  A statement 

is factually “false,” therefore, only if it avers or clearly implies an event or 

characteristic that is disproved through objective evidence.  Id. at 981.  Thus, 

statements concerning or using “indefinite terms,” id., almost inherently cannot be 

“false” because, by definition, they are vague and imprecise.  See id. at 979-80.  

More specifically, as noted, a “facial[ly] ambigu[ous]” term cannot be fraudulent 

unless the government affirmatively disproves “any reasonable interpretation of 
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[the] ambiguous statement” under which it would not be fraudulent.  United States 

v. Anderson, 879 F.2d 369, 376 (8th Cir. 1989) (emphasis added); supra at V(D). 

Here, as the district court acknowledged, “[t]he scientific and medical 

community has struggled with the choice of the proper nomenclature to describe 

the human affinity for nicotine and has moved from ‘habituation’ to ‘dependence’ 

to ‘addiction.’”  JA2082-83.  In 1964, the Surgeon General, applying accepted 

scientific definitions, determined that smoking was not addictive, but was a habit.  

JA2071.  It was not until 1988 that the Surgeon General said that smoking was 

“addictive” -- indeed, that smoking met “the same criteria for addiction that apply 

to heroin, morphine, and cocaine” -- and, even then, he was able to do so only by 

significantly redefining the criteria for determining addiction.  JA2074-75 (new 

criteria used in 1988); JA2076-77 (intoxication, withdrawal, tolerance eliminated); 

see also JA9083 (describing same).  Government experts involved in the decision 

to change the definition conceded that the label “addictive” was “pejorative,” a 

“loaded term,” and had “antisocial connotations.”  JA9082; JA5775.   

More importantly, an ambiguous term cannot cause consumer deception 

unless it is actually contrary to consumers’ understanding of that term -- regardless 

of the technical definition given by the scientific community.  As the government’s 

expert wrote in connection with the 1988 Surgeon General’s report, “highly 

technical terms” are not always accurately communicated to, or interpreted by, the 
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“public.”  JA5760.  And here there is no evidence that the public’s understanding 

of the term “addiction” would be the same as the Surgeon General or would 

encompass cigarette smoking -- i.e., that the public would call a dependent smoker 

a “drug addict.”  Indeed, that the Surgeon General altered the definition of 

addiction in 1988 to encompass tobacco products confirms that the term is 

inherently ambiguous and its application to cigarettes was novel and controversial.  

See JA9110; JA9112. 

Thus, the government did not prove through clear and convincing evidence 

that defendants committed criminal fraud at the time they took issue with the 

characterization of cigarettes as “addictive.”   

IX.  THE DISTRICT COURT’S APPLICATION OF THE 
FRAUD STATUTES VIOLATES THE FIRST AMENDMENT 

A substantial majority of defendants’ allegedly fraudulent statements were 

either designed to persuade government agencies or legislators to reject more 

severe regulation of tobacco products or to present the industry’s views in the 

ongoing public debates about tobacco.  (After all, speech directed at consumers to 

induce a commercial transaction would not focus on, for example, denying that the 

adverse health effects of ETS have been firmly established or debating whether 

tobacco produces “dependence” or “addiction” -- these are plainly statements 

designed for the regulatory or public policy context.)  Statements to reject more 
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severe regulation enjoy immunity from statutory penalties under Noerr-Pennington 

even if they are deemed false or misleading.  And statements presenting views in 

ongoing public debates may not, as the United States itself has recognized, be 

penalized unless it is demonstrated that the speaker knew, or must have known, 

that the speech constituted a false statement of fact and that the statement was 

actually material to consumers.  See Brief for the United States as Amicus Curiae 

Supporting Petitioners at 17-19, Nike, Inc. v. Kasky, 539 U.S. 654 (2003) (“U.S. 

Nike Brief”).  Because the judgment rests on statements protected by the First 

Amendment, it must be reversed in its entirety.41 

A. Many Of The Alleged 148 Racketeering Acts 
Are Protected By The Noerr-Pennington Doctrine 

Since “the whole concept of representation depends upon the ability of the 

people to make their wishes known to their representatives,” the Noerr-Pennington 

doctrine immunizes speech that “attempt[s] to persuade the legislature or the 

executive to take particular action,”  Eastern R.R. Presidents Conference v. Noerr 

Motor Freight, Inc., 365 U.S. 127, 136 (1961), or otherwise “genuinely seeks to 

achieve [a] governmental result.”  Allied Tube & Conduit Corp. v. Indian Head, 

                                           
41 This section addresses the First Amendment with respect to all of the alleged 
schemes except for low tar, which is discussed supra at V(F). 
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Inc., 486 U.S. 492, 507 n.10 (1988); see also United Mine Workers of America v. 

Pennington, 381 U.S. 657, 669 (1965).   

The doctrine protects not only speech made directly to the government, but 

also speech that is “incidental to a valid effort to influence governmental action,” 

including, for example, a “publicity campaign directed at the general public, 

seeking legislation or executive action.”  Allied Tube, 486 U.S. at 499; see id. at 

503; Sosa v. DIRECTV, Inc., 437 F.3d 923, 934 (9th Cir. 2006).  Accordingly, the 

Noerr-Pennington doctrine protects speech that “advocate[s] ... causes and points 

of view respecting [the] resolution of ... business and economic interests.”  

California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 511 (1972).42   

The Supreme Court has also made clear that Noerr-Pennington immunizes 

even false statements from statutory sanction.  See, e.g., Allied Tube, 486 U.S. at 

499-500; Boone v. Redevelopment Agency of San Jose, 841 F.2d 886, 896 (9th Cir. 

1988); Davric Maine Corp. v. Rancourt, 216 F.3d 143, 147 (1st Cir. 2000).  In 

Noerr itself, the defendant allegedly engaged in activities that fell “far short of the 

ethical standards generally approved in this country,” including planting 

                                           
42 Noerr-Pennington immunity extends to a variety of statutory and common law 
actions in addition to the antitrust laws, including RICO, which was modeled after 
the antitrust laws.  See International Brotherhood of Teamsters v. Philip Morris, 
Inc., 196 F.3d 818, 826 (7th Cir. 1999); Sosa, 437 F.3d at 931; Sedima, S.P.R.L. v. 
Imrex Co., 473 U.S. 479, 489 (1985).   
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misleading newspaper and magazine articles, generating biased research results 

that falsely appeared to emanate from independent sources, and grossly distorting 

empirical data in order to slant the conclusions in favor of the railroads.  365 U.S. 

at 139; see also Eastern R.R. Presidents Conf. v. Noerr Motor Freight, Inc., 155 F. 

Supp. 768, 774-816 (E.D. Pa. 1957) (exhaustively detailing the alleged activities), 

rev’d on other grounds, 365 U.S. 127 (1961). 

The district court paid lip service to Noerr-Pennington but decreed, without 

explanation or citation, that the doctrine applied only to six communications “made 

directly to legislative bodies” -- i.e., the “testimony” of five of defendants’ CEOs 

“before the Waxman Subcommittee” in the House and a “letter from Philip Morris 

to Rep. Waxman” concerning that testimony.  JA3295-97.  Limiting Noerr-

Pennington immunity to only direct statements before Congress is plainly wrong.  

As noted, the Supreme Court has made clear that the doctrine extends to speech 

that is “incidental to a valid effort to influence governmental action,” including a 

“publicity campaign directed at the general public, seeking legislation or executive 

action,” and Noerr itself involved precisely such a publicity campaign.  Allied 

Tube, 486 U.S. at 499.   

Here, defendants’ statements concerning ETS, addictiveness, nicotine 

manipulation, and youth marketing were designed to respond to potential 

regulatory and legislative initiatives by legislators, the Clinton Administration, the 
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FDA and similar agencies, as well as the torrent of regulatory and litigation 

initiatives by state and municipal governments.  For example, under a proper 

interpretation of Noerr-Pennington, almost 60% of the public communications 

cited by the district court in its findings of fact regarding the addiction and 

manipulation sub-schemes were petitioning or incidental to a petitioning campaign.  

JA2065-388.  Regarding ETS, it was just over 30%.  JA2943-3140.43  If Noerr-

Pennington stands for anything, it is that an industry cannot be denied its right to 

participate in this type of “political arena” debate in order to influence legislation 

or regulation “in the very instances in which that right may be of most importance 

to them.”  Noerr, 365 U.S. at 139. 

The district court’s judgment appears predicated on statements that are 

protected under Noerr-Pennington (it is impossible to know for sure because the 

                                           
43  These statements include testimony concerning pending or anticipated 
legislation, regulation, governmental reports, or public commentary regarding the 
same.  The district court cited a total of approximately 3,511 statements by 
defendants in the discussion of the alleged RICO sub-schemes.  The vast majority  
-- roughly 2,777 -- were purely internal communications and hence not made to the 
public at all.  Of the remaining 734, approximately 156 were protected by Noerr-
Pennington; approximately 26 were public opinion advertisements; approximately 
373 were commentaries on public issues (e.g., a statement made by a defendant to 
a public audience in a press release, letter to a consumer, annual report, newsletter, 
website, or quoted in a publication); and only about 179 were brand 
advertisements.  JA1952-3211.   
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court failed to identify which schemes or racketeering acts formed the basis of 

liability, see supra at IV).  This error requires that the judgment be reversed.  

B. The District Court’s Judgment 
Impermissibly Infringes Free Speech 

It is a bedrock free speech principle that the government “may [not] impair 

the effective exercise of the right to discuss freely industrial relations which are 

matters of public concern.”  Thornhill v. Alabama, 310 U.S. 88, 104 (1940).  As 

the Supreme Court has frequently noted, “erroneous statements of fact” are 

“inevitable in free debate.”  Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1973); 

see also Time, Inc. v. Hill, 385 U.S. 374, 389-90 (1967) (same).  Consequently, 

“punishment of error runs the risk of inducing a cautious and restrictive exercise of 

the constitutionally guaranteed freedom of speech.”  Gertz, 418 U.S. at 340.  

Therefore, in light of the “profound national commitment to the principle that 

debate on public issues should be uninhibited, robust and wide-open,” the Supreme 

Court, in the libel context and elsewhere, has “require[d] that we protect some 

falsehoods” to ensure the “breathing space” demanded by the First Amendment.  

New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964); Gertz, 418 U.S. at 341-

42.   

The district court’s judgment violated these necessary speech protections 

both through (1) its substitution of its fictional “collective company intent” 
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doctrine for the “specific intent” requirement and (2) its unsupported presumption 

that the speech at issue was material to consumers.  These errors applied to all of 

the alleged schemes other than low tar (addressed supra at V) and therefore require 

reversal of the judgment.   

First, with respect to defendants’ non-commercial speech, even if the district 

court’s “collective intent” holdings somehow complied with statutory 

requirements, those holdings would still run afoul of the First Amendment, which 

does not permit eliminating the scienter requirement.  For example, although the 

New York Times and Time magazine were ultimately responsible for their 

reporters’ falsehoods under respondeat superior principles, a court could not find 

that a libelous or “false light” statement was deliberately or recklessly false unless 

the persons actually involved in preparing the challenged article knew the facts 

were false or recklessly disregarded their falsity.  See New York Times Co., 376 

U.S. at 287 (“The mere presence of stories in the files does not, of course, establish 

that the Times ‘knew’ the advertisement was false, since the state of mind required 

for actual malice would have to be brought home to the persons in the Times’ 

organization having responsibility for the publication of the advertisement.”).  But 

the district court’s “collective corporate intent” doctrine does worse than that by 

attributing to the defendants’ speakers not only the beliefs of other employees at 

their corporation, but also the beliefs of those at competing corporations.  See, e.g., 
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Bose Corp v. Consumers Union, 466 U.S. 485, 505 (1984) (comparing libel to 

fraud cases for purposes of scienter requirement under First Amendment); In re 

Grand Jury Matter, 764 F.2d 983, 987-88 (3d Cir. 1985) (explaining that in both 

libel and fraud, ban is permitted because of scienter requirement). 

Second, and equally important, the district court’s expansive definition of 

what is “material” greatly chills protected speech on matters of public interest.  As 

noted, the court essentially presumed materiality.  Indeed, the court expressly held 

that defendants’ representations were “material” even if a “reasonable person” 

would not regard them as important in determining whether to purchase tobacco.  

JA3316-20.   

Based on this reasoning, defendants’ views on a host of matters such as 

youth marketing and nicotine manipulation were deemed to influence consumers’ 

purchasing decisions, even though there was no evidence that any consumer was 

actually influenced by those statements or that the purpose of those statements was 

to induce purchases, as opposed to responding to concerted attacks in the political 

or regulatory arena.  Under this dangerous doctrine, any time an industry speaks in 

the political arena about the effects of its products on health or the environment, it 

can be charged under RICO or the fraud statutes even though there is no showing 

either that the challenged speech was intended to induce a commercial transaction 

or that anyone took such speech into account in making their purchasing decisions.  
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For example, executives from transportation or energy companies could be 

imprisoned if they opined in good faith that the link between carbon dioxide and 

global warming has not been established, because such views would purportedly 

be “material” under the fraud statutes and would be inconsistent with the 

“consensus” position articulated by 2,500 international scientists in a recent United 

Nations report.  See Elisabeth Rosenthal & Andrew C. Revkin, Science Panel Calls 

Global Warming “Unequivocal,” N.Y. TIMES, Feb. 3, 2007, at A1.   

The United States itself has correctly acknowledged that a far less draconian 

California consumer protection law prohibiting “false and misleading” statements 

by a company “about its own products or its own operations” violated the First 

Amendment, regardless of whether those statements constituted “commercial” or 

“non-commercial” speech.  U.S. Nike Brief at 28-29.  The government argued that 

the consumer fraud statute impermissibly chilled speech about commercial 

products because liability could be imposed without a showing of actual and 

detrimental consumer reliance on the false statements:  the “traditional principles 

that govern judicial actions for commercial misrepresentations have always 

required a substantial link between the challenged statements and the resulting 

injury ... [to] eliminate the prospect that ... a misrepresentation respecting a 

commercial product or transactions might chill protected speech.”  U.S. Nike Brief 

at 9-10 (emphases added). 
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The government correctly observed that a “traditional suit for 

misrepresentation is directed at what is essentially conduct -- the inducement and 

execution of a purchase or sale -- rather than the content of the speech itself,” thus 

posing a “diminished risk of chilling protected expression.”  Id.  In contrast, 

general statutes allowing actions against misrepresentation “based on no more than 

a threshold showing of materiality ... unacceptably chill[] speech, particularly 

unpopular speech that is likely to become the target of such lawsuits.”  Id. at 23; 

see also Gertz, 418 U.S. at 349 (since recovery was allowed “without evidence of 

actual loss” a higher showing of scienter was required); Madigan, 538 U.S. at 620 

(upholding a fraud prosecution against First Amendment challenge in part because 

liability attached only if a “knowingly false” representation was made “with the 

intent to mislead the listener, and succeeded in doing so”) (emphasis added)). 

To be sure, the Solicitor General argued in Nike that, while the First 

Amendment prohibited statutes allowing suits by private litigants absent reliance 

and actual injury, such statutes would be permissible where the government has the 

“exclusive authority to prosecute” because “institutional constraints” insure that 

public enforcement will be neutral and not chill unpopular speech.  U.S. Nike Brief 
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at 22-23 (emphasis added).  Putting this erroneous distinction aside,44 it is true that 

the focus of government-filed suits often is to prevent deceptive and fraudulent 

practices and therefore a strict showing of reliance would be impractical; 

nonetheless, as the Solicitor General pointed out, even in such cases, the 

government must demonstrate that the challenged claims are “important to 

consumers and, hence, likely to affect their choice of, or conduct regarding, a 

product.”  Id. at 16 (quotations omitted).  Where, as here, the alleged fraud was 

ongoing for decades, and tobacco’s dangers have also been a matter of mandated 

warnings and overwhelming public awareness for decades, the complete absence 

of any evidence of consumer reliance defeats any potential showing that the 

statements here were material.  This is particularly true because the FTC -- the 

agency charged with protecting tobacco consumers against deceptive  

practices -- never found or alleged that any of the statements condemned by the 

district court misled consumers.  Thus, under the government’s own analysis in 

Nike, the judgment violates the First Amendment because it penalizes and 

prospectively prohibits speech about a commercial product without any showing 
                                           
44  There is nothing to the government’s contention that the First Amendment is 
somehow more threatened by private rights of action than government 
prosecutions.  To the contrary, the “government’s direct enforcement of its own 
laws” was the most basic concern “of the First Amendment, which by its terms 
applies only to governmental action.”  Philadelphia Newspapers Inc. v. Hepps, 475 
U.S. 767, 777 (1986). 
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that the speech made any difference, or even was likely to make a difference, to 

consumer choice. 

As the government explained in Nike, these First Amendment protections 

apply to both “commercial” and “non-commercial” speech.  Id. at 14.  In any 

event, the vast majority of statements found to be false here are more than mere 

“commercial” speech, the test for which is whether the statement “does no more 

than propose a commercial transaction.”  Bolger v. Young Drug Products Corp., 

463 U.S. 60, 66 (1983); see also Board of Trustees v. Fox, 492 U.S. 469, 473-74 

(1989) (reaffirming that the test is “whether it proposes a commercial 

transaction”); Kansas v. United States, 16 F.3d 436, 442 (D.C. Cir. 1994) 

(commercial speech is “speech which does no more than propose a commercial 

transaction”) (quotations omitted).  Here, the vast majority of the speech at  

issue -- for example, the press releases relied upon by the district court -- did not 

propose a commercial transaction or even focus on specific cigarette brands.  See 

supra at 55.  Rather, most of the speech was directed at the public and lawmakers, 

and did not request consumers to purchase cigarettes.  Central Hudson, 447 U.S. at 

561.45      

                                           
45 At a minimum, the noncommercial speech here is “inextricably intertwined” 
with commercial speech and, as the United States recently acknowledged, the 
Supreme Court has held “that the exacting First Amendment standards applicable 
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PART THREE:  ERRORS RELATING TO THE APPLICATION OF RICO 

The district court erred in applying the specific strictures of RICO.  

Specifically, the district court failed to make the findings necessary to support the 

existence of a structured RICO “enterprise” or that defendants conducted the 

affairs of any enterprise through the alleged racketeering acts.  The court also erred 

in holding that defendants conspired to violate RICO under 18 U.S.C. § 1962(d), 

and thus the portion of the judgment relating to that section also should be 

reversed. 

X. THE DISTRICT COURT ERRED IN FINDING A RICO 
“ENTERPRISE” AND THAT DEFENDANTS CONDUCTED ITS 
AFFAIRS THROUGH THE ALLEGED RACKETEERING ACTS 

To impose liability under § 1962(c), a person must associate with an 

“enterprise” and operate or manage its affairs through a pattern of racketeering 

activity.  See Reves, 507 U.S. at 185.  “[T]he enterprise is established by (1) a 

common purpose among the participants, (2) organization, and (3) continuity.”  

United States v. Richardson, 167 F.3d 621, 625 (D.C. Cir. 1999).  The 

“enterprise’s” “central role … under RICO cannot be overstated.”  United v. 

DeFries, 129 F.3d 1293, 1310 (D.C. Cir. 1997).  “[W]hen [as here] the prosecution 

                                           
to noncommercial speech apply as well to ... limitations on commercial speech” 
when the two forms of speech are so “intertwined.”  Brief of United States as 
Amicus Curiae Supporting Vacatur at 14, Credit Suisse Secs. v. Billing, 127 S.Ct. 
2383 (quoting Riley v. Nat’l Fed’n of Blind, 487 U.S. 781, 796 (1988)). 
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is based on an illegitimate association in fact, the proof must establish [it].”  United 

States v. Neapolitan, 791 F.2d 489, 499 (7th Cir. 1986).  This element, moreover, 

is the “most difficult to show” because of the “proper attention [that must be] given 

to the organization and continuity requirements.”  Perholtz, 842 F.2d at 362-63. 

Here, the district court never identified the RICO “enterprise.”  Although the 

district court used the term “enterprise” fifty-three times in its findings of fact, it 

expressly stated that “these Findings [do] not imply that Defendants’ activities 

meet the statutory definition” of that term.  JA1748 n.9.  And in its conclusions of 

law, the district court’s constantly shifting definition of the “enterprise” 

encompassed no less than the entirety of the tobacco industry and thus the actions 

of every one of the tens of thousands of employees in that industry.  The court, for 

example, at times characterized the enterprise as “individual Defendants working 

together … through TIRC/CTR, the Tobacco Institute, and an array of other 

overlapping entities.”  JA3269.  At other times, however, the court called it “a 

group of business entities and individuals associated-in-fact, including Defendants 

to this action, their agents and employees, and other organizations and 

individuals.”  JA3261.  But the court’s most telling characterization of the 

“enterprise” is that it is “[l]ike an amoeba” that constantly “changed its shape to fit 

its current needs.”  JA3265.  This amorphous concept of “enterprise” essentially 

eliminates the requirement of a separate “enterprise.”  Because no distinction was 
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made between defendants and the “enterprise,” the court erroneously treated any 

purported act by any defendant as furthering the enterprise’s affairs.  This approach 

cannot be squared with the requirements for proving a RICO “enterprise.”46 

Indeed, here, the district court defined the enterprise entirely in terms of an 

asserted “overarching scheme to defraud existing and potential smokers.”  JA3234.  

By doing so, it effectively eliminated the requirement that the government prove 

the existence of an “entity separate and apart from the pattern of [racketeering] 

activity in which it engages.”  United States v. Turkette, 452 U.S. 576, 583 (1981) 

(emphasis added).  By collapsing the concept of “enterprise” with the concept of 

the alleged joint “scheme” to engage in various frauds, the district court effectively 

reduced RICO to a civil enforcement mechanism for an alleged mail and wire 

fraud conspiracy simpliciter.  But an enterprise requires “some structure, to 

distinguish [it] from a mere conspiracy.”  Richardson, 167 F.3d 621 at 625.47 

                                           
46 To the extent the “enterprise” here is deemed to be TI and CTR, they no longer 
exist, so there is no basis for the court’s injunctive relief.  See supra at 60. 
47 The district court erroneously believed that Perholtz supports this amorphous 
conception of “enterprise.”  JA3262-63.  Perholtz merely holds that the evidence 
used to prove the “enterprise” requirement may overlap “with the proof of the 
pattern.”  842 F.2d at 362-63.  To the extent that Perholtz were to be read as 
supporting the district court’s extraordinarily flexible concept of “enterprise,” 
defendants respectfully submit that the Eighth Circuit’s stricter definition of 
“enterprise” is the correct one.  See Asa-Brandt, Inc. v. ADM Investor Servs., Inc., 
344 F.3d 738, 752 (8th Cir. 2003); cf. Odom v. Microsoft Corp., 486 F.3d 541, 
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A review of the basic elements of a RICO “enterprise” demonstrates the 

serious flaws in the district court’s analysis. 

First, the district court defined the enterprise’s “common purpose” at such a 

level of generality as to render it meaningless.  “Requiring that members of an 

enterprise have a ‘common purpose’ limits the potentially boundless scope of the 

word ‘enterprise’; it distinguishes culpable, from non-culpable, associations.”  

Ryan v. Clemente, 901 F.2d 177, 180 (1st Cir. 1990) (Breyer, J.); see also First 

Capital Asset Mgmt. Inc. v. Satinwood Inc., 385 F.3d 159, 174 (2d Cir. 2004) 

(RICO “requires that a nexus exist between the enterprise and the racketeering 

activity …. [T]he individuals must share a common purpose to engage in a 

particular fraudulent course of conduct and work together to achieve such 

purposes.”).  The Supreme Court has thus repeatedly “said that [RICO] liability 

‘depends on showing that the defendants conducted or participated in the conduct 

of the enterprise’s affairs, not just their own affairs.’”  Cedric Kushner, 533 U.S. at 

163 (quoting Reves, 507 U.S. at 185) (emphasis in original); see also Yellow Bus 

Lines, 913 F.2d at 954 (RICO sought “to outlaw the commission of the predicate 

acts only when those acts were the vehicle through which a defendant ‘conduct[ed] 

or participat[ed] in the conduct of [the] enterprise’s affairs.’”) (emphasis added).   
                                           
549-51 (9th Cir. 2007) (en banc) (noting that there is at least a 4-4 circuit split on 
this issue). 
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Here, however, the district court found a “common purpose” in defendants’ 

overarching goal to “maximize the profits of the cigarette company Defendants” 

and the fact that defendants engaged in similar conduct (e.g., all sold “light” 

cigarettes).  JA3263-64.  But because “[a]ll for-profit corporations … have a 

motive to … increase profits,” this fact cannot possibly “exclude independent 

behavior.”  In re Managed Care Litig., 430 F. Supp. 2d 1336, 1354-55 (S.D. Fla. 

2006).  Similarly, mere parallel conduct cannot establish an “enterprise” where, as 

here, such conduct is “in line with a wide swath of rational and competitive 

business strategy unilaterally prompted by common perceptions of the market.”  

See Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955, 1959 (2007); see also, e.g., 

Begala v. PNC Bank, Ohio, N.A., 214 F.3d 776, 781-82 (6th Cir. 2000); Libertad v. 

Welch, 53 F.3d 428, 443 (1st Cir. 1995); United States v. Bledsoe, 674 F.2d 647, 

666-67 (8th Cir. 1982); In re Managed Care Litig., 430 F. Supp. 2d at 1345.  No 

one, for example, contends that Coke and Pepsi market similar diet colas through a 

joint “enterprise.”  In other words, since each defendant corporation seeks to 

maximize its own profits, behavior designed to “maximize profits for the tobacco 

industry” is not a reasonable ground for distinguishing between actions done on 

behalf of the “enterprise’s affairs” and those furthering their “own affairs.”  Cedric 

Kushner, 533 U.S. at 163 (emphasis in original).  Indeed, under the court’s 

rationale, any industry could be found to be a RICO “enterprise” since the 
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participants in every industry aim to maximize their profits and engage in parallel 

business conduct. 

Second, to show the requisite “continuity” and “organization,” “there [must] 

be a certain core of constant personnel” demonstrating that the “‘associates are 

bound together … [in] a continuing unit.’”  United States v. Hoyle, 122 F.3d 48, 51 

(D.C. Cir. 1997) (quoting Perholtz, 842 F.2d at 362).  This is necessary to 

determine whether “a nexus exist[s] between the enterprise and the racketeering 

activity.”  First Capital Asset Mgmt., 385 F.3d at 174; see also Bachman v. Bear, 

Stearns, & Co., 178 F.3d 930, 932 (7th Cir. 1999) (Posner, C.J.).  A corporation is 

an inanimate object that cannot itself decide to commit crimes, divide 

responsibilities, or establish a chain of command; it can do such things only 

through its agents and employees.  See United States v. White, 116 F.3d 903, 925 

(D.C. Cir. 1997); United States v. Viola, 35 F.3d 37, 43 (2d Cir. 1994).  A 

corporation’s employees, however, obviously undertake many activities that are for 

the sole benefit of the corporation, not some joint “enterprise” comprised of the 

corporation and its competitors.  Thus, absent identification of the individuals who 

either committed the predicate acts or managed the “enterprise,” it is, again, 

impossible to discern whether the alleged frauds were undertaken in “the conduct 

of the ‘enterprise’s affairs, not just [each corporate-defendant’s] own affairs.”  

Cedric Kushner, 533 U.S. at 163 (emphasis in original).  Here, however, the 
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district court never identified any specific individuals whose acts were purportedly 

attributable to the enterprise. 

The absence of any “continuity” or “organization” or “common purpose” is 

also demonstrated by the lack of findings on the enterprise’s goals or structure after 

December 1953.  The district court claimed that, in a December 1953 meeting, 

“executives of five defendants” purportedly “agreed to launch their long-term 

campaign to deceive and mislead.”  JA3267-68.  But even if true (it is not), the 

district court never hints how the “enterprise” decided to commit the fraudulent 

“schemes” that could not have been contemplated in 1953.  Nicotine manipulation 

claims were not even lodged against defendants until 1994.  See JA2370-79.  The 

first denial of marketing to youth was 1962 (RA 117), the first alleged assertion 

that nicotine was not addictive was 1983 (RA 56), the only alleged denial that ETS 

caused adverse health effects was 1977 (RA 42), and the first of the alleged acts 

relating to low tar cigarettes did not occur until 1967 (RA 119).  JA3419, JA3422, 

JA3435, JA3436.  The court cited no evidence of some subsequent agreement 

among defendants to engage in joint criminal activity regarding those issues. 

Indeed, in its nearly 200 pages of factual findings relating to the alleged 

enterprise, the district court never once suggested that the affairs of the enterprise 
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related in any way to low tar cigarettes.  See JA1748-946.48  To the contrary, 

defendants have always vigorously competed against each other in the 

development, advertising, and marketing of reduced-yield cigarettes.  Likewise, 

although each manufacturing defendant’s executive testified before Congress that, 

contrary to the accusations of then-FDA Commissioner David Kessler, they did not 

spike their cigarettes to increase nicotine levels, see supra at VI(B), there is no 

evidence that these statements reflected joint activity as opposed each defendant’s 

independent, individual interest in responding to Dr. Kessler’s accusations.  Nor 

did the district court find that defendants acted collectively in the suppression of 

research or destruction of documents.  JA3141 (“The evidence of Defendants’ 

suppression of research and destruction of documents consists of events which 

often seem to be unrelated and to lack any unifying thread.”).  There is, therefore, 

absolutely no basis upon which the district court could have found a “nexus” 

between any “enterprise” and these so-called schemes of fraud. 

                                           
48 The only arguable joint conduct concerning low tar cigarettes involved the 
manufacturing defendants’ and TI’s participation in the political process:  
testimony by defendants’ executives while sitting on the same congressional panel, 
see JA2605-08; statements by defendants to the FTC and FDA, JA2616, JA2601-
03, JA2607-08, and JA2617-18; and defendants’ joint submissions to a 
government agency regarding the FTC Method, JA2600-02, JA2606, JA2619.  
There is no finding or evidence that these statements were false and, in any event, 
they are constitutionally protected petitioning activities.  See supra at IX(A). 
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In short, the district court failed to make the findings necessary to establish 

that defendants banded together in a structured RICO “enterprise” or that there was 

a “nexus” between that “enterprise” and the alleged predicate acts. 

XI.  THE DISTRICT COURT ERRED IN RULING 
THAT DEFENDANTS VIOLATED 18 U.S.C. § 1962(d) 

For all of the reasons stated above, the district court erred in ruling that 

defendants violated 18 U.S.C. § 1962(d).  That section of RICO makes it “unlawful 

for any person to conspire to violate any of the provisions of subsection (a), (b), or 

(c) of this section.”  Id.  Because the district court’s ruling that defendants violated 

§ 1962(c) was predicated on the legal errors described above, its ruling that 

defendants violated § 1962(d) must also be reversed.  See Nolen v. Nucentrix 

Broadband Networks Inc., 293 F.3d 926, 930 (5th Cir. 2002) (the “failure to plead 

the requisite elements of either a Section 1962(a) or a Section 1962(c) violation 

implicitly means that [plaintiff] cannot plead a conspiracy to violate either 

section”); Simon v. Value Behavioral Health, Inc., 208 F.3d 1073, 1084 (9th Cir. 

2000) (same); see also Beck v. Prupis, 529 U.S. 494, 503-05 (2000).49 

                                           
49 Moreover, the district court erred in holding defendants liable under section 
1962(d) simply on a showing that “each Defendant individually agreed to commit 
at least two Racketeering Acts,” JA3324, instead of finding, as required, “an 
agreement to conduct or participate in the affairs of an enterprise and an agreement 
to the commission of at least two predicate acts.”  United States v. Neapolitan, 791 
F.2d 489, 499 (7th Cir. 1986), abrogated in part on other grounds, Nat’l Org. for 
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PART FOUR:  REMEDIAL ISSUES 

The district court also made numerous errors in imposing relief. 

XII.  THE DISTRICT COURT ERRED BY REQUIRING THAT 
DEFENDANTS ISSUE “CORRECTIVE COMMUNICATIONS” 

The district court’s remedial order requires the companies to make a series 

of “corrective” communications, ranging from the health effects of smoking to the 

companies’ alleged improper manipulation of cigarette design.  JA1621-26.  This 

coerced speech exceeds the district court’s remedial powers under § 1964(a), 

conflicts with Microsoft, and violates the First Amendment, the Labeling Act, and 

due process. 

A. Section 1964(a) And Microsoft 

Under 18 U.S.C. § 1964(a), the district court’s remedies must be shown to 

prevent and restrain RICO violations.  Philip Morris, 396 F.3d at 1190.  This is 

also mandated by this Court’s ruling in United States v. Microsoft Corp., 253 F.3d 

34 (D.C. Cir. 2001), which requires the district court to “base its relief on some 

clear indication of a significant causal connection between the conduct enjoined or 

                                           
Women, Inc. v. Scheidler, 510 U.S. 249 (1994).  Indeed, the district court failed 
even to identify any individual who understood the scope of the alleged enterprise 
and agreed to participate in its operation or management.  See Hernandez v. 
Balakian, 480 F. Supp. 2d 1198, 1214 (E.D. Cal. 2007). 
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mandated and the violation found directed toward the remedial goal intended.”  Id. 

at 105.  

The “corrective” communications ordered by the district court do not meet 

this standard because they are not intended to “prevent and restrain” future 

conduct.  Instead, by definition, a “corrective” statement is designed to correct the 

effects of past conduct.  Indeed, the court itself acknowledged the backward-

looking character of the remedy, by contending that it was “required to correct” 

defendants’ prior “campaign of deceptive or misleading marketing.”  JA3366.  

And the court confirmed the backward-looking character of the remedy by relying 

on two of this Court’s decisions, which upheld corrective advertising under the 

First Amendment if, and only if, it was necessary to change an existing “false and 

material belief” among the public caused by past “deceptive advertisement[s].”  

Warner-Lambert Co. v. FTC, 562 F.2d 749, 762 (D.C. Cir. 1977); see also 

Novartis Corp. v. FTC, 223 F.3d 783, 787-88 (D.C. Cir. 2000) (affirming finding 

“that the challenged [past] advertising played a ‘substantial role’ in creating or 

reinforcing a false belief”).  

The government argued below that such corrective statements would serve 

to “prevent and restrain” future RICO violations by inoculating the public against 

potential future frauds.  See, e.g., JA1136.  But this too is wrong, because the 

government never explained how -- let alone proved that -- “corrective 
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communications” would deter future false statements, particularly in light of the  

prohibitions of the MSA and the ubiquitous information already available to the 

public on the risks of smoking.  

B. First Amendment 

Even if the district court’s order is intended to correct lingering consumer 

confusion, it still violates the First Amendment.  Indeed, the corrective 

advertisements remedy fails even the Central Hudson test for commercial speech.   

There was no finding that the government’s interests are substantial or that the 

remedy truly advances these interests in a direct and material way, particularly 

given that the corrective advertisements add nothing to the health warnings already 

on every package of cigarettes and the massive public education campaigns already 

being conducted by the government, defendants, and others.  See Warner-Lambert, 

562 F.2d at 762; Novartis Corp., 223 F.3d at 787.   

In any event, the relatively lenient commercial speech standard is not 

applicable here.  That standard applies to coerced speech only if the coerced 

speech is a commercial “advertisement” and, then, only to “a requirement that [a 

party] include in his advertising purely factual and uncontroversial information.”  

Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 

626, 651 (1985).  Thus, Warner-Lambert Co. and Novartis Corp., permitted FTC 

corrective advertising orders only because, in their absence, the “advertisements 
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themselves [would be] part of a continuing deception of the public.”  Warner-

Lambert, 562 F.2d at 769 (emphasis added).  Here, however, the district court’s 

corrective advertising goes well beyond mandating uncontroversial disclosures 

relating to commercial speech in existing advertisements.  It requires publication of 

freestanding statements, some of which defendants vigorously dispute, published 

in newspapers, television, and internet sites, wholly unconnected to any 

commercial advertisements.  Accordingly, the ordinary First Amendment standard 

for coerced speech applies -- a standard that not even the district court contended 

can be satisfied here.  See, e.g., Riley, 487 U.S. at 800-01; United States v. Nat’l 

Soc’y of Prof’l Eng’rs, 555 F.2d 978, 984 (D.C. Cir. 1977), aff’d, 435 U.S. 679 

(1978); Nat’l Comm’n on Egg Nutrition v. FTC, 570 F.2d 157, 164-65 (7th Cir. 

1977). 

C. Countertop And Header Displays 

The district court also erred in requiring that defendants force retailers to 

maintain large and obtrusive counter-top and header displays containing warning 

information.  The order requires the counter-top displays to be “free-standing 

display[s] with a minimum height of 30 inches and a minimum width of 18 inches 

that [are] placed on the counter at retail shops within the line-of-sight of any 

customer who is standing in line for the register.”  JA3387.  And header displays 

are “banner[s] that [are] displayed by a retailer at the top of a cigarette display 
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case, which may show a cigarette brand name, cigarette brand imagery, prices for 

cigarettes, or promotional offers to consumers.”  JA3388. 

The district court’s order appears to require that each enjoined defendant 

separately require the same retail stores to display substantively identical, but 

separate, counter-top and header signs.  JA1623.  The court made no pretense of 

justifying such a multiple display requirement, and this duplication of warnings on 

large signs on the same retail countertops is facially redundant and excessive, and 

cannot possibly be justified under the last two prongs of Central Hudson.  See, e.g., 

Zauderer, 471 U.S. at 651; Cent. Hudson, 447 U.S. at 566. 

The retail display order also would improperly impose severe burdens upon 

innocent third-party retailers.  See Cook Inc. v. Boston Scientific Corp., 333 F.3d 

737, 744 (7th Cir. 2003) (“[I]n determining the appropriate scope of an injunction 

the judge must give due weight to the injunction’s possible effect on innocent third 

parties.”); accord, e.g., Nat’l Wildlife Fed’n v. Burford, 835 F.2d 305, 326 (D.C. 

Cir. 1987); Population Inst. v. McPherson, 797 F.2d 1062, 1067 (D.C. Cir. 1986).  

Defendants have contractual relationships with hundreds of thousands of retailers.  

See JA1673.  Compliance with the display requirements, which would typically 

require signs exceeding the height of most Americans when placed atop store 

counters, would severely impede store clerks’ ability to view their stores, a 

significant concern of retailers.  JA1674-75, JA1679-85. 
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Moreover, many retailers consider “[c]ountertop space -- particularly the 

most visible space at the point of sale -- [to be] the most valuable retail space in 

[their] retail outlets.”  JA1648; JA1644.  Thus, displaying three or more separate, 

substantively identical signs meeting the large minimum dimensional requirements 

of the district court’s order would force retailers either to “forgo the revenue from 

sales of items that are currently displayed on [their] countertops in favor of the 

displays required by the Order or to forgo the revenue from the merchandising 

agreements that [they] have with cigarette manufacturers.”  JA1648; JA1644.  

D. Labeling Act 

The district court’s requirement that corrective communications be placed on 

cigarette packs through package onserts, JA1622, also runs afoul of the Labeling 

Act.  The Labeling Act expressly provides that “[n]o statement relating to smoking 

and health, other than the statement required by section 4 of this Act, shall be 

required on any cigarette package.”  15 U.S.C. § 1334.  The Supreme Court has 

made clear that, by enacting the Labeling Act, “Congress unequivocally 

preclude[d] the requirement of any additional statements on cigarette packages 

beyond those provided” by the Act.  Reilly, 533 U.S. at 542. 

E. Lack Of Fair Notice 

The district court’s remedies should be reversed because they were imposed 

without adequate notice and opportunity to respond as required by due process and, 
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consequently, the record is devoid of evidence that these remedies would be 

effective in preventing and restraining future RICO violations.  See Microsoft, 253 

F.3d at 101-03 (noting the “cardinal principle of our system of justice that factual 

disputes must be heard in open court and resolved through trial-like evidentiary 

proceedings”); see also United States v. Armour & Co., 402 U.S. 673, 682 (1971) 

(due process guarantees parties the right to notice and an opportunity to litigate the 

issues presented); Lindsey v. Normet, 405 U.S. 56, 66 (1972).  

Although the government raised the prospect of corrective communications 

before trial, it repeatedly refused to identify either their content or the manner in 

which they would be made.  Indeed, during the final remedies phase of the trial, 

the only mention of corrective communications came from a government witness 

who endorsed the general idea of such a remedy but refused to discuss it in detail.  

JA1292; JA9346.  After trial and closing argument, the government presented a 

proposed remedial order that still failed to identify the precise nature of the 

corrective communications, but finally set forth five general categories of 

corrective communications and recommended an extensive publication and 

distribution campaign.  JA1306-13.  No evidence was ever introduced at trial on 

any of these points.  Defendants objected to the government’s late disclosure on 

the ground, among others, that they were deprived of a hearing and submitted an 

offer of proof that outlined the evidence they would have offered if the proposed 
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remedies had been disclosed during trial.  JA1479-80.  The district court adopted 

the government’s proposal. 

This violates Microsoft.  The extensive program of publication and 

distribution required by the remedial order -- including publication in more than 

three dozen newspapers and magazines, prime time television advertising, onserts 

on packages of cigarettes, and signs in retail establishments throughout the United 

States -- was never the subject of any testimony or evidence at trial.  It is simply 

adopted wholesale from the government’s post-trial submission.  As detailed in 

defendants’ Emergency Motion to Stay, the result was simply to ignore the tens of 

millions of dollars of costs imposed upon defendants by the campaign and the vast 

burdens imposed upon third party retailers.   

Moreover, because the district court failed to hold a hearing on this issue, the 

record is devoid of evidence that these “corrective communications” remedies 

would be effective in preventing and restraining future RICO violations.  Indeed, 

the government submitted a post-trial brief admitting that the record was 

insufficient to support any particular wording for corrective communications, 

requesting instead that the district court delegate the task of devising the 

“corrective statements” to a third party.  JA3450-53 (the final remedial order fails 

to indicate precisely what defendants must state in the corrective communications). 
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Likewise, there was no hearing with respect to many other remedies 

imposed by the district court -- remedies that the government requested after trial -- 

involving such matters as asset transfer restriction and document disclosure.  

Consequently, there was no evidence or findings that these remedies would prevent 

and restrain future RICO violations, and defendants never had the chance to 

challenge the remedies as duplicative of existing disclosure obligations, 

unnecessary to prevent future RICO violations, unduly burdensome, and in some 

cases, impossible to follow.50  See also Califano v. Yamasaki, 442 U.S. 682, 702 

(1979) (“injunctive relief should be no more burdensome to the defendant than 

necessary to provide complete relief”). 

XIII.  THE DISTRICT COURT’S GENERAL 
INJUNCTIONS ARE IMPERMISSIBLY VAGUE 

Under the district court’s order, defendants are “permanently enjoined from 

committing any act of racketeering, as defined in 18 U.S.C. § 1961(1), relating in 

any way to the manufacturing, marketing, promotion, health consequences or sale 

of cigarettes in the United States.”  JA1619.  Defendants are also “permanently 

enjoined from making, or causing to be made in any way, any material false, 

misleading, or deceptive statement or representation, or engaging in any public 

relations or marketing endeavor that is disseminated to the United States public 

                                           
50 JA1636-40, JA1686-98, JA1699-703. 
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and that misrepresents or suppresses information concerning cigarettes.”  JA1620.  

These amorphous proscriptions come nowhere close to specifying the precise acts 

enjoined and, thus, leave defendants to guess, at the peril of criminal contempt, 

whether their conduct conforms with the requirements of the Order.51  In addition, 

these proscriptions unconstitutionally threaten to chill defendants’ exercise of First 

Amendment rights.  

Federal Rule of Civil Procedure 65(d) expressly mandates that “[e]very 

order granting an injunction ... shall be specific in terms; shall describe in 

reasonable detail, and not by reference to the complaint or other document, the act 

or acts sought to be restrained.”  Fed. R. Civ. P. 65(d).  The Supreme Court has 

emphasized that “the specificity provisions of Rule 65(d) are not mere technical 

requirements”:  “Since an injunctive order prohibits conduct under threat of 

judicial punishment, basic fairness requires that those enjoined receive explicit 

notice of precisely what conduct is outlawed.”  Schmidt v. Lessard, 414 U.S. 473, 
                                           
51 In denying defendants’ post-judgment motion for clarification, see supra at 13, 
the district court relied on three cases that are inapposite.  JA3510.  Two did not 
involve either RICO or an “obey the law” injunction.  See S.C. Johnson & Son, 
Inc. v. Clorox Co., 241 F.3d 232 (2d Cir. 2001); Prof’l Ass’n of Coll. Educators v. 
El Paso County Cmty. Coll. Dist., 730 F.2d 258 (5th Cir. 1984).  Indeed, in Clorox, 
the Second Circuit acknowledged that “an injunction must be more specific than a 
simple command that the defendant obey the law.”  Clorox, 241 F.3d at 240.  And 
the third case, United States v. Carson, 52 F.3d 1173 (2d Cir. 1995), did not 
address whether the injunction at issue was an invalid “obey-the-law” injunction.  
See id. at 1183-85. 
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476 (1974).  The district court’s vague order plainly runs afoul of these 

requirements.  See SEC v. Savoy Indus., Inc., 665 F.2d 1310, 1318-19 (D.C. Cir. 

1981) (reversing injunction ordering defendant not “to engage in any act, practice 

or course of business which operates or would operate as a fraud or deceit upon 

any person”); Gulf Oil Corp. v. Brock, 778 F.2d 834, 843 (D.C. Cir. 1985); 

Common Cause v. Nuclear Regulatory Comm’n, 674 F.2d 921, 926-27 (D.C. Cir. 

1982). 

The generalized injunction to obey the law in the face of more than 1,600 

pages of findings also violates the First Amendment and due process.  Although 

some of these findings are express prohibitions, most simply reflect the district 

court’s disapproval of various aspects of defendants’ business practices -- for 

example, using white filter paper for cigarettes and selling cigarettes at price 

discounts -- that are not expressly found to be fraudulent.  Thus, the court’s 

decision provides no way for defendants to know precisely what conduct is barred 

-- making it impossible for defendants to conform their speech to the court’s 

prohibitions without simply refraining from speaking at all.  See Gentile v. State 

Bar of Nev., 501 U.S. 1030, 1048 (1991); Neb. Press Ass’n v. Stuart, 427 U.S. 539, 

559 (1976). 
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XIV.  THE INJUNCTION IMPERMISSIBLY 
APPLIES TO DEFENDANTS’ SUBSIDIARIES 

The injunction purports to bind every single subsidiary of each defendant:  

“This Final Judgment and Remedial Order applies to each of the Defendants ... and 

to each of their current and future directors, officers, agents, servants, employees, 

subsidiaries, attorneys, assigns and successors.”  JA1619 (emphasis added).  This 

sweeping injunction, which attempts to include within its ambit both domestic and 

foreign non-party subsidiaries, violates Fed. R. Civ. P. 65(d) and due process and 

so should be vacated.  

Under Rule 65(d), “[e]very order granting an injunction ... is binding only 

upon the parties to the action, their officers, agents, servants, employees, and 

attorneys, and upon those persons in active concert or participation with them who 

receive actual notice of the order by personal service or otherwise.”  Fed. R. Civ. 

P. 65(d) (emphases added).  Rule 65(d) expressly omits subsidiaries, thereby 

prohibiting both the application of injunctive relief to non-party subsidiaries based 

merely on their corporate affiliation with a party and attributing the conduct of 

non-party subsidiaries to a corporate parent. 

There are only two exceptions where an injunction extends to reach a non-

party subsidiary:  where the subsidiary (1) is an “agent” of an enjoined party or  

(2) is violating the injunction while “in active concert or participation” with an 
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enjoined party.  See, e.g., Additive Controls & Measurement Sys., Inc. v. Flowdata, 

Inc., 154 F.3d 1345, 1351 (Fed. Cir. 1998) (quoting Alemite Mfg. Corp. v. Staff, 42 

F.2d 832, 833 (2d Cir. 1930)).  Neither the government nor the district court has 

cited to any evidence sufficient to satisfy either of these exceptions.  

First, the district court did not find that any of the non-party subsidiaries are 

acting as “agents” of a named defendant.  Corporate affiliates are presumed to 

operate separately and to exist as independent legal entities.  Dole Food Co. v. 

Patrickson, 538 U.S. 468, 475 (2003).  Absent any evidence or findings sufficient 

to overcome this presumption, the court lacked authority to disregard corporate 

formalities, enjoin non-party subsidiaries, or attribute the conduct of non-party 

subsidiaries to their corporate parents. 

Second, it is long-settled that an injunction cannot reach a non-party 

subsidiary under the “active concert or participation” language of Rule 65(d) 

unless there is a showing that its named parent is actually violating the injunction 

in the first instance.  See, e.g., NBA Properties, Inc. v. Gold, 895 F.2d 30, 32-33 

(1st Cir. 1990) (Breyer, J.); Herrlein v. Kanakis, 526 F.2d 252, 253-54 (7th Cir. 

1975); United Pharmacal Corp. v. United States, 306 F.2d 515, 517-18 (1st Cir. 

1962) (quoting Alemite Mfg. Corp., 42 F.2d at 833 (L. Hand, J.).  There exists no 

authority for the proposition that, notwithstanding that a named parent company is 

not violating the injunction, its non-party subsidiaries may still be properly 
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enjoined.  Similarly, absent any evidence overcoming the presumption of corporate 

autonomy, a court may not hold a corporate parent -- that is not violating the 

injunction -- responsible for the conduct of its non-party subsidiaries.  To allow 

such an injunction would improperly permit courts “to bootstrap” the conduct of 

non-party subsidiaries “into a violation by the [named parent].”  Gold, 895 F.2d at 

33. 

Rule 65(d)’s scope is so limited precisely to prevent what the district court 

attempted to do, for example, to BWH’s foreign subsidiaries, which are completely 

separate and independent corporate entities operating solely in their respective 

foreign markets.  See JA8588-95, JA8619.  There was no showing that the post-

merger BWH, which no longer manufactures, markets, or sells tobacco, is violating 

the injunction.  As a result, BWH’s non-party subsidiaries simply cannot act in 

“concert or participation” with BWH to violate the injunction.  Similarly, where 

BWH is not violating the injunction, it cannot be held accountable for conduct by 

its non-party subsidiaries.   

The district court’s attempt to enjoin non-party subsidiaries also violates due 

process.  In Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 108-12 

(1969), the Supreme Court held that it was a violation of due process to enter a 

judgment against the parent corporation of a defendant, when the parent was not 

served with process and did not appear at the trial.  Under this same reasoning, the 
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district court’s attempt to enjoin all of defendants’ non-party subsidiaries likewise 

violates due process.  This violation is particularly acute as to defendants’ non-

party foreign subsidiaries, entities that were never served with process, never had a 

chance to litigate personal jurisdiction, and over which the district court lacked 

personal jurisdiction.  JA3514 (acknowledging that the injunction only 

encompassed those entities “over whom the Court has personal jurisdiction”).   

By attempting to extend its injunction to defendants’ subsidiaries, whether 

domestic or foreign, the district court violated both Rule 65(d) and the due process 

clause.  Accordingly, the injunction must be vacated. 
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CONCLUSION  

 For the reasons stated above, defendants respectfully request that this Court 

reverse the judgment in its entirety and remand the case with instructions to enter 

judgment for defendants. 
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