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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CAS ES

A. Parties, Intervenors, and Amici
1. District Court

The following is a list of parties, intervenors daamici that appeared before
the district court.

Parties: Plaintiff, the United States of America; defendaisilip Morris
USA Inc., Altria Group, Inc., R.J. Reynolds Tobacompany, Brown &
Williamson Tobacco Corg.Lorillard Tobacco Company, British American
Tobacco (Investments) Ltd., The Council for TobaBasearch-U.S.A., Inc., The
Tobacco Institute, Inc., and Liggett Group, Inc.

Intervenors: Tobacco-Free Kids Action Fund, American Cancer 8gci
American Heart Association, American Lung AssooiatiAmericans for
Nonsmokers’ Rights, National African American Tobad’revention Network,
Elan Corporation, PLC, Glaxosmithkline Consumer lthezre, L.P., Impax
Laboratories, Inc., Pfizer, Inc., Pharmacia Corfiora and Smithkline Beecham

Corporation.

! Effective July 30, 2004, Brown & Williamson Tobac€orporation’s cigarette
and tobacco business was merged with R.J. Reyioloigcco Company.
Contemporaneously, Brown & Williamson Tobacco Coghion changed its name
to Brown & Williamson Holdings, Inc., and ceasednuacturing, researching,
selling, or marketing cigarettes.



Amici: Citizens’ Commission to Protect the Truth, Regertdhe
University of California, Tobacco Control Legal Gamtium, Essential Action,
City and County of San Francisco, Asian-Pacifiansler American Health Forum,
San Francisco African American Tobacco Free Prpfgeick Network in
Children’s Emotional Health, and the Attorneys Gahef Arkansas, Connecticut,
Hawaii, Idaho, lowa, Kentucky, Louisiana, MarylaiMissachusetts, Nevada,
New Jersey, New Mexico, New York, Ohio, Oklahoma@gdn, Tennessee,
Vermont, Washington, Wisconsin, Wyoming, and Dgtaf Columbia.

2. Court of Appeals

Parties. Appellants/cross appellees, Philip Morris USA.|Altria Group,
Inc., R.J. Reynolds Tobacco Company, Brown & Whtison Holdings, Inc.,
Lorillard Tobacco Company, British American Tobag¢towvestments) Ltd., The
Council for Tobacco Research-U.S.A., Inc., and Thkacco Institute, Inc.
Appellee/cross appellant, United States of America.

Intervenors: Tobacco-Free Kids Action Fund, American Canaai&ly,
American Heart Association, American Lung AssooiatiAmericans for
Nonsmokers’ Rights, and National African Americasb@cco Prevention

Network.



Amici Granted Leave: Chamber of Commerce of the United States of
America, Washington Legal Foundation, National Asatoon of Manufacturers,
National Association of Convenience Stores, TobdControl Legal Consortium,
Public Citizen, Inc., American College of Prevenv@tMedicine, American Public
Health Association, Association of Maternal andI€HRealth Programs, National
Association of Local Boards of Health, Oncology 8log Society, Society for
Research on Nicotine and Tobacco, Lung CancermdéaCommunity Anti-Drug
Coalition of America, National Latino Council onc&hol and Tobacco
Prevention, American College of Occupational andii&mmental Medicine,
American Medical Association, American AssociatadrOrthopaedic Surgeons,
Mississippi State Medical Association, Public Healdvocacy Institute, Society
for Thoracic Surgeons, Citizens’ Commission to Ecothe Truth, and the
Attorneys General of Alaska, Arizona, Arkansas,ifGatia, Connecticut,
Delaware, Florida, Hawaii, Idaho, lllinois, Kans&gntucky, Louisiana, Maine,
Maryland, Massachusetts, Michigan, Minnesota, Msppi, Missouri, Montana,
Nevada, New Hampshire, New Jersey, New Mexico, Mevk, Ohio, Oklahoma,
Oregon, Pennsylvania, Rhode Island, Tennessee,dorg¢rWwashington, West

Virginia, Wyoming, and the Territory of the Unit&lates Virgin Islands.



B. Rulings Under Review

The rulings under review include: the JudgmemdweFinal Opinion,
United States v. Philip Morrigc., 449 F. Supp. 2d 1 (D.D.C. 2001), and Order #
1015 (“Final Judgment and Remedial Order”), entédnedudge Kessler in this
action on August 17, 2006, as altered or amendeSemtember 8, 2006 and by the
Memorandum Opinion and Order # 1021, entered madbtion on September 20,
2006, and Memorandum Opinion and Order # 1028 redta this action on
March 16, 2007United States v. Philip Morrjgt77 F. Supp. 2d 191 (D.D.C.
2007); the Memorandum Opinion and Order # 1028;amdand all antecedent
and ancillary orders, including any and all intetlory judgments, decrees,
decisions, rulings, and opinions that merged imi l3ecame part of the Judgment,
that shaped the Judgment, that are related tashgmdent, and upon which the
Judgment is based.

C. Related Cases

The case under review was previously before tloigrCn the following
appeals and/or petitions:

. USA, et al. v. Philip Morris Inc., et al.,
Court of Appeals Docket No. 01-5244

. USA v. Philip Morris Inc., et al.,
Court of Appeals Docket No. 02-5201



USA v. British American Tobacco, et al.,
Court of Appeals Docket No. 04-5207

USA v. British American Tobacco, et al.,
Court of Appeals Docket No. 04-5208

USA v. Philip Morris USA, et al.,
Court of Appeals Docket No. 04-5252

USA v. Philip Morris USA, et al.,
Court of Appeals Docket No. 04-5358

USA v. Philip Morris USA, et al.,
Court of Appeals Docket No. 05-5129
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CORPORATE DISCLOSURE STATEMENTS

Pursuant to Fed. R. App. P. 26.1(a), defendantstamps hereby make the
following disclosures:

Philip Morris USA Inc. is a wholly owned subsidianf Altria Group, Inc.
Altria Group, Inc., is the only publicly held compathat owns 10% or more of
Philip Morris USA Inc.’s stock.

Altria Group, Inc. is a publicly held company. Nablicly held company
owns 10% or more of Altria Group, Inc.’s stock.

R.J. Reynolds Tobacco Company, a North Carolinparation, is the
successor by merger to R.J. Reynolds Tobacco Compdsew Jersey
corporation. The existing R.J. Reynolds Tobaccmg@any is a wholly owned,
indirect subsidiary of Reynolds American Inc., dlmly held corporation. Brown
& Williamson Tobacco Corporation (now known as Bro& Williamson
Holdings, Inc.) holds more than 10% of the stocRef/nolds American Inc.

Effective July 30, 2004, a transaction was complethereby R.J. Reynolds
Tobacco Company became the successor in inter8sown & Williamson
Tobacco Corporation’s U.S. tobacco business. Eife@ugust 2, 2004, Brown &
Williamson Tobacco Corporation, a Delaware corpgorgtchanged its name to

Brown & Williamson Holdings, Inc. Brown & Willianen Holdings, Inc. is an

-Vii-



indirect, wholly owned subsidiary of British Ameaie Tobacco, p.l.c., a publicly
traded corporation.

Lorillard Tobacco Company is wholly owned by Laaiidl, Inc., which is
wholly owned by Loews Corporation. Shares of Lo€&wsporation are publicly
traded. Other subsidiaries of Loews Corporatiat #re not wholly owned by
Loews Corporation but have some publicly-held séiesrare CNA Financial
Corporation and Diamond Offshore Drilling, Inc. dddition, Loews Corporation
indirectly owns 100% of the general partner of Rivealk Pipeline Partners, LP,
whose subsidiaries, Boardwalk Pipelines, LP anda$&Xas Transmission, L.L.C.,
have issued publicly-owned bonds. Loews Corpanatias also issued Carolina
Group stock, a publicly traded tracking stock.

BATCo discloses the following parent companies publicly held
companies that have a ten percent or greater ohipargerest in BATCo:

. British American Tobacco p.l.c.,

British American Tobacco (1998) Limited,

B.A.T. Industries p.l.c.,

British-American Tobacco (Holdings) Limited.
The Council for Tobacco Research-U.S.A., Inc. m&for-profit New York

corporation that provided research funding to dsénat universities, hospitals
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and other research institutions. Appellant CTRgéen funding research in 1998.
It was dissolved under New York law in November 898nd since that time has
been winding up its affairs pursuant to a planissadlution that has been approved
by a New York State court.

The Tobacco Institute, Inc. is a dissolved notgarfit corporation under
New York law. During its existence, The Tobaccstitute, Inc. did not issue
stock and had no parent corporation. In additsomge its dissolution, The
Tobacco Institute, Inc. has not issued stock aischiad no parent corporation.

STATEMENT REGARDING ORAL ARGUMENT

Defendants-appellants respectfully request oralraent.
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JURISDICTIONAL STATEMENT

The district court had subject-matter jurisdictiomder 28 U.S.C. 88 1331,
1345, and 2201, over claims against all defendexitept BATCoseeBrief for
Defendant-Appellant-Cross-Appellee British AmeriCBrbacco (Investments)
Limited. This Court has jurisdiction under 28 LLS88 1291 and 1292(a) over
defendants’ timely filed appeals.

PERTINENT STATUTES

Excerpts from RICO, 18 U.S.C. 88 1961, 1962, are¥4i¢the mail and wire
fraud statutes, 18 U.S.C. 88 1341 and 1343; anddbeling Act, 15 U.S.C.
§ 1334, are attached.

STATEMENT OF THE ISSUES

Defendants-appellants present four sets of issuagv¥iew. The first set
raises four overarching legal issues:

1. Whether the district court erred by holding thatder the mail and
wire fraud statutes, a corporate defendant can speeific intent to defraud even
though no agent or employee of the corporationduanth intent.

2. Whether the district court erred by ignoring thain language of
RICO in holding that associated-in-fact corporasiomay constitute an “enterprise”

under 18 U.S.C. § 1961(4).



3. Whether the district court erred by ruling thiere is a reasonable
likelihood that each defendant will commit futur&® violations in light of,
among other things, legal restrictions already isgubby settlements with the
States barring such conduct.

4. Whether the district court erred by imposing eelnes without
specifically identifying which alleged schemes acketeering acts violated RICO.
The second set of issues challenges the spedifenses alleged by the

government:

1.  Whether the district court erred by holding thatendants committed
fraud in using low tar descriptors that were auittext by the FTC and protected by
the First Amendment and in enjoining the use of famndescriptors in foreign
nations.

2.  Whether the district court erred by finding tBttements that were
neither material nor intended to deprive anyonmohey or property could
constitute criminal mail or wire fraud.

3.  Whether the district court erred by finding fdaand imposing
remedies relating to ETS and addiction where defets] statements on those
iIssues were legitimate expressions of opinion.

4.  Whether the district court’s application of tinail and wire fraud

statutes violated the First Amendment where statésngere designed either to
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petition government agencies or legislators faefealr to present the industry’s
views in ongoing public debates about tobacco.

The third set of issues relates to the districtrteapplication of RICO:

1. Whether the district court erred by findingittlklefendants had the
requisite purpose and structure to comprise a Ré@@rprise and that defendants
conducted the affairs of an enterprise throughattegyed predicate acts.

2. Whether the district court erred by finding tdafendants violated 18
U.S.C. § 1962(d) where its holding that defendaidkated 8 1962(c) must be
reversed.

The final set of issues relates to the districttteuemedies:

1. Whether the district court’s order that defertdassue “corrective
communications” exceeds the court’s jurisdictionl@&n18 U.S.C. § 1964(a), and
violates the Labeling Act, the First Amendment, dne process and whether
other injunctive decrees violate due process.

2. Whether the district court’s generalized injuoics against “false
statements” and “acts of racketeering” are too eagusatisfy Federal Rule of
Civil Procedure 65, the First Amendment, and dweess.

3. Whether the district court erred in applyingimginctions to non-

party subsidiary corporations contrary to FedenaleRof Civil Procedure 65.



STATEMENT OF THE CASE

A. The Filing Of This Lawsuit And Pre-Trial Proceedings

This action is the culmination of the federal gaweent’'s decade-long
efforts to impose sweeping regulation on the tobacdustry. The fundamental
issue raised by this suit is whether, after regatiiling to achieve its goals
through the regulatory and legislative procesdesgbvernment may exploit
RICO’s civil injunction provision, 18 U.S.C. § 19@4, to achieve through
litigation what it failed to achieve politically.

This lawsuit was filed the very day that the goveemt closed a criminal
RICO investigation of the cigarette manufactureith@ut bringing charges and
only after (1) the FDA sought unsuccessfully in 1996 to dsggulatory authority
over cigarettesDA v. Brown & Williamson Tobacco Corfp29 U.S. 120 (2000),
and (2) Congress considered and rejected in 19@8etklegislation that would
have imposed many of the regulations and restnistgmught by the FDA (and by
the government here).

Unable to achieve its regulatory goals through praghannels, the
government filed this lawsuit, urging an unpreceaddrexpansion of § 1964(a) to
convert RICO into a blunt instrument to impose sweg regulatory requirements
upon a lawful industry. The government alleges tieiendants -- virtually the
entire domestic cigarette industry -- engagedfiuexdecades-long RICO
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“association-in-fact enterprise” both to deceive gublic about (1) the health risks
of smoking, and (2) the nature of defendants’ ovamketing practices. JA795.
The government further alleges that much of defetgdladvertising, marketing,
lobbying, and public relations activities over st fifty years were “predicate
acts” of mail and wire fraud. JA875-82. Under thase of “preventing and
restraining” RICO violations pursuant to 8 1964¢ag government sought
extensive remedies, designed both to fill perceyaoss in legislation and
regulation and to obtain disgorgement of “profits'the amount of $28Billion.
JA885; JA1746.

In United States v. Philip Morris Inc396 F.3d 1190, 1198 (D.C. Cir. 2005),
this Court held that § 1964(a) does not permitaiggment and confers only
limited jurisdiction on the district court to orderward-looking remedies
designed to “prevent and restrain” RICO violatiofi$his Court’s decision thus
precluded any remedies in the absence of findingis(il) defendants violated
RICO, (2) defendants would likely violate RICO hetfuture, and (3) the remedy

would prevent or restrain those likely future RI@MOlations. Id.

> The government also originally sought damages utideMedical Care
Recovery Act, 42 U.S.C. § 2651(a), and the Medi&aeondary Payer Act, 42
U.S.C. § 1395y(b)(2). JA842-66. The district ¢alismissed those claim&ee
United States v. Philip Morris Inc156 F. Supp. 2d 1, 7-8 (D.D.C. 200Wpited
States v. Philip Morris In¢116 F. Supp. 2d 131, 144-46 (D.D.C. 2000).



B. The Trial

While defendants’ appeal on disgorgement was pegntlire district court
proceeded to trial. Although 8§ 1964(a) allows diolgwvard-looking remedies to
address likely future violations, the governmeetsdence focused
overwhelmingly on conduct that occurred decades-agaich of which concerned
people no longer employed by the companies (or aliea), trade organizations
that no longer exist, and scientific issues th&migants have not disputed for
years.

We do not attempt to summarize the entire massiakerécord here, most of
which is irrelevant to the issues raised in thisesd. Specific facts are discussed
as needed throughout the brief. We briefly revimlow the government’s
primary allegations.

The government argued that defendants constiuRICO “association-in-
fact” enterprise, existing over the course of nehdlf a century to operate
criminal racketeering schemes. The governmengedléhat defendants through
this enterprise engaged in seven schemes of frihd.government elaborated on
each scheme in its opening statement:

. The Health Risks of Smoking and ETYD]efendants have

fraudulently denied that smoking and exposure tokentauses cancer
and other serious diseases in smokers and nonssnakérhave

fraudulently maintained that whether smoking orasyre to
secondhand smoke causes disease is an open qLie3A9044.
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. Independent ResearctDefendants falsely stated that they would
sponsor independent disinterested research intodakh effects of
smoking and communicate these results to the puihlig9044.

. Addiction. “[D]efendants have fraudulently denied that smgkis
addictive and that nicotine is the addictive dnugigarettes primarily
responsible for that addiction.” JA9044.

. Nicotine Manipulation.“Defendants have fraudulently ... denied that
they manipulate nicotine.” JA9044.

. Low Tar Cigarettes."Defendants have fraudulently marketed filtered
and light or low tar cigarettes as less hazardbas full flavored
cigarettes, despite having substantial evidendghleae light
cigarettes are unlikely to be any less hazardod$9044.

. Youth Marketing. “Defendants have marketed cigarettes to young
people, while fraudulently denying that they ddA9044.

. Suppression of Information’[D]efendants have suppressed evidence
of their misconduct to avoid disclosure of inforioatthat could
jeopardize their public relations positions anjéition defenses.”
JA9045.

The government claimed that defendants conductedrkerprise over the
course of five decades and identified 148 disciiRteketeering
Acts” -- individual mailings or wirings alleged taolate the fraud statutes.
JA3410-42; JA939; JA940-41. On the eve of triag government sought to add

650 Racketeering Acts, but the district court regddhe addition as untimely.



JA940-50. The government’s claim of “racketeemmuagjvity,” therefore, was
limited to the original 148 alleged acts.

After this Court issued its disgorgement decisianr the trial, the district
court criticized this Court’s opiniohbut noted that this Court had delivered a
“body blow” to the government’s case. JA1145. Thart bifurcated the
presentation of evidence relating to liability aededies to provide the
government with roughly two additional months ie tiiddle of trial to conform
its remedies scheme with the disgorgement decisié{1148-49 The court also
permitted the government to amend its expert repmitremedies. JA1157-60.

After both sides presented their liability-relataddence, the remedies
phase of the trial commenced on May 2, 2005. iYetas onlyafter the trial
ended (including the remedies phase) that the gawvent produced the “final” list
of remedies that it was requesting. Defendantsatégl to the government’s

proposed remedies on a variety of grounds, inclythe lack of a hearing, and

® Attached as Exhibit 1, entitled “Disposition ofiflence Regarding Alleged
RICO Predicate Acts of Mail and Wire Fraud,” ishead that lists the 148 alleged
RICO predicate acts.

* The court stated that it found itself “in the pkmuand extremely uncomfortable
position of interpreting the scope of an appelt&eision which, in the words of
Judge Tatel's dissent, ‘ignores controlling Suprefoairt precedent, disregards
Congress’s plain language, and creates a Circliit-spll in deciding an issue not
properly before [the appellate court].” JA1147.



submitted an offer of proof outlining the evideribey would have offered if the
government had disclosed those remedies beforddke of evidence. JA1471-
86. However, the district court held no furtheahieg on the propriety or
feasibility of the government’s belatedly requesteahedies.

C. The District Court’s Judgment

Fifteen months after the trial ended, the distrairt issued a 1,653-page
opinion ruling that defendants had violated 18 8. 1962(c) and (d). The great
majority of the opinion addressed conduct from desaago, and the decision
reproduced large sections of the government’s megdindings verbatim,
complete with the government’s typographical erfotadeed, over 80% of the
court’s findings were simply copied from the govaent’s proposed findings; in
the “enterprise” section, 90% of the court’s fingrwere taken verbatim from the
government’s proposafs.

The district court’s word-for-word reproduction thie government’s

proposed findings led to serious deficiencies thatcourt itself acknowledged.

5 Compare, e.g.JA3034(T 3542)ith JA1387(Y 732): JA3037(T 3558)ith
JA1388(] 747).

® To analyze the district court’s opinion in compsan to the proposed findings of
fact submitted by the government, defendants atilia computer program known
as “WCopyfind,” which is described and can be dmaded at
http://plagiarism.phy.virginia.edu/Wsoftware.htihis program is designed to
“find documents that share large amounts of tekigon request, defendants will
provide the back-up data applying this software



For example, the court warned that, on “occasisas)e individual factual
findings may appear unclear or inconsistent witlkeofactual findings. In those
instances, the Conclusion to that section will aomthe Court’s final Findings,
and its reasons for reaching them.” JA1739. R&aidy, the court also warned in
its Findings of Fact that its use of the word “eptise” “d[id] not imply that
Defendants’ activities meet the statutory defimtamntained in 18 U.S.C.
§1961(4).” JA1748 n.9. Yet, in its Conclusiorid.aw, the court supported its
holding with respect to the “enterprise” requiremenly by citing broad sections
of those very findings of fact. JA3263-609.

The district court found that defendants had endag@early all of the
schemes alleged by the governmerdtA3234-35. However, though the court
stated that unspecified statements by defendants‘fase” or “fraudulent,” it did
not address whethany of the 148 specific predicate racketeering adegat by
the government violated the fraud statutes. Ndrtlde court find that any
particular scheme alleged by the government vidI&KCO. Rather, the court
merely held that the individual schemes “must l@wad in the context of the

entire scheme to defraud” and that the court nedgdfond “that the defendant

" The court found that the government had failegrtive its claim relating to the
alleged failure to research and develop less hamargroducts -- a subset of the
alleged scheme concerning independent research388A473.
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devised a scheme intended to defraud which inclodedor more of the individual
component schemes alleged.” JA3235. In other sydihe court suggested that it
had found that at least one of the alleged “schépwsstituted “racketeering
activity,” but did not anywhere identifiyhichso qualified omwhichof the 148
alleged racketeering acts were the basis for ltgbild. The court also did not
iIdentify even a single employee of defendants wdub the specific intent to
defraud required for mail and wire fraud, insteafiéiring specific intent based on
“the company’s collective knowledge.” JA3313.

The district court accepted the government’s atiegaof an enterprise,
“comprised of a group of business entities andvididials associated-in-fact,
including Defendants to this action.” JA3261. Toart found that the enterprise
has operated continuously since 1953, when its reesrdgreed to issue an
advertisement acknowledging scientific studiesihgksmoking to lung cancer and
promising to fund additional research on the issi®1757-59, JA3267-68. The
court found that “the Enterprise created and useadl and informal entities,
many with overlapping participants and purposeseiwve [its] central mission.”
JA3265. The court did not identify a “core of ctarg personnel” that formed the
enterprise and instead referred to the “organinadiothe Enterprise” as an

“amoeba” that “changed its shape to fit its curmeegds.” JA3265.
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The district court also concluded that it coulcemirom defendants’ “past
conduct alone” that they were likely to violate R1Gh the future. JA3335.
Notwithstanding the government’s burden of prootlas issue, the court
disregarded consent judgments already imposingsixte injunctions and other
prohibitions on defendants on the ground that thdyhot make it “absolutely
clear that the allegedly wrongful behavior contat reasonably be expected to
recur.” JA3342 n.46 (emphasis added). The cantleided that the mere
possibility that defendants might have “temptatiams‘opportunities” to resurrect
the enterprise or “take similar unlawful actionsomler to maximize their
revenues,” JA3335, sufficed to impose injunctivieefeeven though the court
failed to findanyjoint activity (let alone any RICO enterprise) toe past eight
years.

The district court then imposed broad remediese ddurt ordered
defendants to remove “light” and “low tar” descap (that are used to refer to
cigarettes that measure lower in tar and nicotow®rling the FTC’s standardized
methodology) from cigarette brand names and packad&d1620-21. The court
ordered “corrective” statements regarding “(a) akdeerse health effects of
smoking; (b) the addictiveness of smoking and megt(c) the lack of any
significant health benefit from smoking [low-tagarettes]; (d) Defendants’

manipulation of cigarette design ... ; and (e)ateerse health effects of exposure
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to secondhand smoke.” JA1621. The court orddratithese statements be
published in newspapers and on television, ancedlan cigarette packages and
point-of-sale advertising in hundreds of thousaonid®tail outlets.JA1622-26.
The district court also permanently enjoined deéarts from:
. “committing any act of racketeering, as defined hU.S.C.
8§ 1961(1), relating in any way to the manufacturimgrketing,

promotion, health consequences or sale of cigarettthe United
States,” JA1619, and

. “making, or causing to be made in any way, any nlttalse,
misleading, or deceptive statement or represemtadioengaging in
any public relations or marketing endeavor thatisseminated to the
United States public and that misrepresents orreggps information
concerning cigarettes.” JA1620.

By separate post-judgment motion, defendants reggdiesarification of the
scope of the general injunctive relief and askeddistrict court to clarify that its
remedies did not apply to conduct (including by 1pamty subsidiaries) occurring
wholly in foreign countries. JA1650-63. Seven mhsiater, the court held that it
did intend to ban defendants from using low tar desors even in foreign
countries, irrespective of those countries’ ownge$ and regulations, but refused
to clarify the specific meaning of its general mgtions. JA3508-15. The court
ruled that it needed to leave those injunctionsegeded because “it would be
Impossible to foresee what the ingenuity and cvdgtof Defendants’ cadres of

sophisticated lawyers could ‘think of next.” JABhR

13



INTRODUCTION & SUMMARY OF ARGUMENT

This appeal asks whether RICO provides a vehicléhi®judiciary to
substitute its policy judgments for those of Colsgrand the FTC by imposing
broad new regulations on the sale and marketirgairettes, masked in the form
of “injunctions” to prevent future RICO violationsSuch an unprecedented and
radically expansive use of RICO is precisely whgt@ving number of courts
have described as “something quite different framm¢onceptions of its enactors,
warranting concerns over an unbridled reading efdtatute.”Scheidler v.
National Organization For Women, In&37 U.S. 393, 421 (20083).

The district court was able to convert RICO iateehicle for judicial
regulation only by, among other things: (1) eliating the requirement of proving
specific intent to defraud under the fraud statu@sdeclaring that the major
corporate competitors in a legal industry coulcabé'enterprise,” (3) inferring a
likelihood of future RICO violations in the face @xisting injunctions and related
prohibitions enforceable by the Attorneys Genefd®States -- prohibitions that

already bar any conduct that could violate RICQ jg#Aoring the FTC’s policy of

® See also Sedima, S.P.R.L. v. Imrex @83 U.S. 479, 500 (1985) (same). At
least one judge in this Court has also recognizediangers from an overly broad
interpretation of RICO.See, e.gSentelle, DavidCivil RICO: The Judges’
Perspective and Some Notes on Practice for Nortol@®a Lawyers 12 Campbell
Law Rev. 145 (Spring 1990).
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requiring manufacturers to use the FTC’s own maehnethod to measure and
report tar and nicotine yields and the FTC’s appt@f the use of the descriptors
“lights” and “low tar” if substantiated by that tasethod, and (5) holding that
defendants’ statements amounted to criminal fraxgsh ¢hough they were not
designed to deprive consumers of money or pro@artywere not material to
consumers’ purchasing decisions. These fundamkegal errors -- and others as
set forth below -- distorted RICO beyond anythiogtemplated by Congress and
require reversal of the judgment.

First, although the alleged “predicate acts” underlyimg government’s
RICO claim were all violations of the mail and wfraud statutes, the district
court did not require any showing of “fraud” at.alfhe crux of any fraud claim is
scienter. To establish that a corporate defengast specific intent to defraud,
the government must prove that some agent or eraplof/the defendant actually
acted with a specific intent to defrau8abav. Compagnie Nationale Air France
78 F.3d 664, 670 n.6 (D.C. Cir. 1996). The couitifred this requirement by
holding defendants liable without finding that exaesingle person made any
statement he or she believed to be false. Instgdde government’'s express
request, the court cobbled together the allegeaihlicting beliefs of different

employees of the same corporation at differentditoecreate a fictional
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“collective corporate intent” to commit fraud -- artent that was not shown to
have existed in any real person.

Secondthe district court converted the leading manufeats in the United
States cigarette industry into a RICO “enterprisg’adopting a type of
“association in fact” never contemplated by CongreRICO defines an
association-in-fact enterprise as “any union owgrofindividualsassociated in
fact although not a legal entity.” 18 U.S.C. 8§ 1@§ (emphasis added). An
industry comprised of corporations cannot congitutunion or group of
individuals associated in fact,” because corpongtiare not “individuals” within
the meaning of RICO. The court was also unabkxpain or establish how these
competing corporations formed a distinct “entemgiiwith a separate, continuous
“organization” and “common purpose” -- as requilgdRICO. The alleged
“‘common purpose” was nothing more than to “maxinpeafits for the tobacco
industry” -- a goal no different from the individuabjective of each defendant (or
any for-profit corporation for that matter). Ifete is to be any limitation at all on
the application of RICO, parallel conduct and tkistence of a profit motive
cannot possibly be sufficient to give rise to a Rlénterprise.

Third, the district court only has limited jurisdictiomder § 1964(a) to
Impose injunctions designed to “prevent and restnaasonably likely future

RICO violations.Seel8 U.S.C. § 1964(a). Thus, even assuming tha¢ tissd to
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bea RICO enterprise -- and there was not -- the youdesl fact is that all of the
lobbying and trade associations cited by the casigvidence of such an enterprise
were disbanded at least eight years ago and ntasionganization can be
reconstituted in light of injunctions and relatadipbitions that are enforceable in
every state under the landmark MSA and other ageeésn Furthermore, the
MSA and related agreements impose a broad arragdifional restrictions
barring fraudulent conduct, and neither the goveminmor the court explained
how it is reasonably likely that defendants coutnlate RICO in the future in light
of those restrictions. Because the governmenhadicven try to satisfy its burden
of proof on this issue, no § 1964(a) remedy is pesible. Seee.g, Comfort Lake
Ass’n v. Dresel Contracting, Incl38 F.3d 351 (8th Cir. 1998). In addition,
defendants long ago abandoned the positions teadhernment contended were
fraudulent, and their public positions simply canbe undone. Indeed, one
defendant -- BWTC -- has since become the passikknig company, BWH.
Accordingly, there is no ongoing fraudulent acinit and no likely RICO
violation -- to enjoin.

Further, even assuming that a future RICO entermild somehow exist
in the face of the MSA injunctions and the governtigefailure to prove a
likelihood of future RICO violations, all the remed entered below are still

facially improper because the court’s 1,653-pagaiop never identifies which of
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the various alleged schemes or racketeering atiialgcamounted to a violation
of the mail and wire fraud statutes or RICO. Withthe identification of any past
or current RICO violation, a court cannot determeéit@er whether there is a
“causal connection between the conduct enjoinedandated and the violation
found,” United States v. Microsof253 F.3d 34, 104-05 (D.C. Cir. 2001), or
whether any ordered relief is properly tailoregptevent and restrain a future
RICO violation.

Fourth, in its disregard of the deference owed to thécgahaking authority
of other branches of government, the district céauhd that defendants’ use of
the descriptors “light” or “low tar” to refer to dain cigarettes’ tar and nicotine
yields under the FTC’s mandated measurement melibgglovas fraudulent even
though the descriptors have been expressly appioyéide FTC and, indeed, even
though the FTC determined that the yield measuréneare so important to
consumers that requiredthis information in all product advertising. By
penalizing FTC-approved conduct, the court, inatioin of well-established law,
used a general statute to trample the specificypalnd scientific judgments of an
expert independent agency.

More generally, pursuant to the “specific intergtjuirements described
above and well-established “materiality” requiretseiCongress carefully limited

the reach of the fraud statutes to instances witeflendants’ alleged fraudulent
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statements were made with the purpose and effatdmiving consumers of
money. Yet, the district court dramatically expaddhese statutes by interpreting
them as prohibiting the industry’s statements madéto induce consumers to
purchase, but in response to various public andlasgry controversies
surrounding the industry. Under the court’s analyan industry’s responses to
private critics or proposed government regulateren on matters of ongoing
scientific debate (such as the health effects @&)Edr matters that would not seem
to affect consumers’ purchasing decisions (suateagls of marketing to youth),
may be subject to criminal sanctions without anglence that the challenged
statements were made to deceive consumers or elexd upon by consumers. It
is clear that Congress did not enact, and thaFitts¢ Amendment would not
permit Congress to enact, a law that so crimindlmee side of an ongoing
legislative and public debate because the indwstiginions differed from the
government or “consensus” view.

Finally, in addition to the flaws described above, théridiscourt’s
remedies were improper for a number of reasons cburt ordered “corrective”
communications that exceed its remedial powersu@d®64(a), conflict with
Microsofts holding that a defendant has a due process toghe heard on
potential remedies before they are imposed, andteithe First Amendment, the

Labeling Act, and due process. The court alsadarreentering vague injunctions
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that provide no guidance other than telling defeslaot to commit racketeering
or engage in misrepresentations. The court thempooinded these errors by
applying its remedial order to non-party subsidiammf defendants, violating Fed.
R. Civ. P. 65(d) and due process.

Reversal is necessary because this case presesnrame example of
judicial overreaching that cannot be squared vithrecord, precedent, or the
plain language of the relevant statutes.

STANDARD OF REVIEW

This Court reviewsle novahe district court’s rulings on questions of law,
Eldred v. Renp239 F.3d 372, 374 (D.C. Cir. 2001), on the likebd of future
violations,SEC v. Bilzerian29 F.3d 68995 (D.C. Cir. 1994), and on its failure
to provide an evidentiary hearing on disputed faeksting to the government’s
requested remedieilicrosoft 253 F.3d at 101-03. To the extent not predicated
legal error, the district court’s imposition of redies is reviewed for abuse of
discretion. Id. at 106.

This Court normally reviews factual findings onby fclear error, but many
of the findings here involve constitutionally proted statements on important
public controversies or proposed regulation thastnlne reviewede novo In
Bose Corp. v. Consumer’s Union of United Stadé&$ U.S. 485 (1984), the

Supreme Court stated: “In cases raising First Asnggnt issues, we have
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repeatedly held that the appellate court has agatin to ‘make an independent
examination of the whole record’ in order to makeesthat ‘the judgment does not
constitute a forbidden intrusion on the field addrexpression.”ld. at 499
(citations omitted). In such cases, the “clearlpreous standard of Rule 52(a) of
the Federal Rules of Civil Procedure does not piles¢he standard of review to
be applied,” and “[a]ppellate judges ... must elserindependent judgmentid.;
see also Lee v. Dep’t of Justigll3 F.3d 53, 59 (D.C. Cir. 200%)nited States v.
Amirault, 173 F.3d 28, 32 (1st Cir. 1999)nited States v. Scarf@63 F.3d 80, 91
(3d Cir. 2001)McCoy v. Steway282 F.3d 626, 629 (9th Cir. 2001).

Moreover, to the extent that Rule 52’s “clearlyom@ous” standard applies,
this Court should review the judicial findings “Wiparticular, even painstaking,
care,” because the district court’s findings weveravhelmingly adopted verbatim

from the government’s proposalS. Pac. Commc’ns v. AT&T40 F.2d 980, 983-

% In FTC v. Brown & Williamson Tobacco Cor78 F.2d 35 (D.C. Cir. 1985),
this Court stated that it was “reluctant ... toeexiBosé to the FTC “false
advertising” claim brought there becaug»Seitself suggests that commercial
speech might not merit the same approach as sétenain for libel cases.1d. at
41. That decision is inapposite here becausedla<ivil fraud case, not a FTC
false advertising case, and tBeseCourt expressly stated that fraud claims have a
direct “kinship” to the type of defamation claimissue inBose 466 U.S. at 502.
See alsiMadigan v. Telemarketing Associaté84 U.S. 600, 621 (2003).
Moreover, the vast majority of the speech at issre is not commercial speech
like advertising, but involves statements on imaottpublic controversies and/or
proposed legislation or regulatiosee infraat IX.
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84 (D.C. Cir. 1984)see also Valentino v. United States Postal Séid F.2d 56,
60-61 & n.2 (D.C. Cir 1982). Finally, the governmenust prove all the elements
of fraud by clear and convincing evidend&mstrong v. Accrediting Council Con.
Educ. & Training, Inc.961 F. Supp. 305, 309 (D.D.C. 19939 also Shepherd v.
ABC, 62 F.3d 1469, 1477 (D.C. Cir. 1995) (“proof ofitfraud in general ...
requires clear and convincing evidence”).

ARGUMENT

PART ONE: OVERARCHING LEGAL ERRORS

To establish a RICO violation, the government veggiired to prove that

(1) defendants were either employed by or assatiaith an “enterprise”;

(2) defendants participated in the “conduct of secterprise’s affairs”; and

(3) defendants each did so through a “pattern a€ateering activity” -i.e.,
through a pattern including at least two acts atketeering” (or two “predicate
acts”), the last of which occurred within ten yeafs prior racketeering act. 18
U.S.C 88 1962(c), 1961(5).

This Court need not delve into the district coule'sgthy fact-finding
because of four straightforward legal errors wekpect to these requirements,
each of which warrants reversal of the judgmédfitst, the district court’s finding
that defendants committed mail and wire fraud edprated on an erroneous
“collective intent” standard that has been rejedipdhis Court as well as every
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appellate court that has addressedsicondthe court erroneously concluded that
a corporation can be held liable as part of a Rt&@€3ociation-in-fact” enterprise
despite the plain language of the statuikird, in concluding that defendants were
likely to commit future RICO violations -- a prerasite to the injunctive relief
here -- the court applied an erroneous legal stanalad disregarded the
intervening injunctions already in placEinally, the court’s remedies are not
tailored to any identified RICO violation.

l. THE DISTRICT COURT ERRED AS A MATTER
OF LAW IN FINDING SPECIFIC INTENT TO DEFRAUD

The only “racketeering activity” alleged by the gorment were violations
of the mail and wire fraud statutes, 18 U.S.C. 8811and 1343JA1390. As the
district court recognized, an act of mail or wiraud requires proof of specific
intent to defraud. JA3303ge alsdJnited States v. Winstead4 F.3d 1313, 1317
(D.C. Cir. 1996)United States v. Lemiy&@20 F.2d 1327, 1334-35 (D.C. Cir.
1983). Specific intent requires the governmergttow that the defendant
“knowingly does an act which the law forbids, inderg with bad purpose, either
to disobey or disregard the lawUnited States v. Rhong64 F.2d 832, 834 (D.C.
Cir. 1989) (quoting District of Columbia Bar AsGriminal Jury Instructions, No.
3.01, at 115 (3d ed. 1978)). Good faith negatgsspacific intent to defraudSee,

e.g, United States v. Youndg70 U.S. 1, 32 (1985) (Brennan, J., joined by3$Wal
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and Blackmun, JJ., concurring in part and dissgntirpart);S. Atl. Ltd. P’ship of
Tenn., LP v. Ries284 F.3d 518, 531 (4th Cir. 2002). Therefore,gbvernment
must prove “a plan to obtain money by making knaghyrfalse, material
statements with the intent to defraudJhited States v. Kin@57 F.3d 1013, 1021
(9th Cir. 2001)see alsdVilliams v. Aztar Ind. Gaming Cor@B51 F.3d 294, 299
(7th Cir. 2003)United States v. Man®84 F.2d 532, 536 (10th Cir. 1988}, Day
v. Avery 548 F.2d 1018, 1025 (D.C. Cir. 1976) (“conscimisrepresentation of a
material fact” required for common law fraud).

The governmendid not even attempod prove that any agent or employee of
defendants had such intent. Instead, the govertoek the tactical position that
the speaker’s intent was “immaterial” because s$pdaitent could be proven
through defendants’ “collective knowledge™:

[O]ur proof will not focus on whether, if we areolking
at a particular statement which we are alleginiggo
falsely and knowingly made, we are not going taifc
on evidence that that particular [corporate] repmstive
knew or believed the statement to be false bedhas's
immaterial. Rather, the government’s proof witren

the collective knowledge of the defendants’ corpore’
officers, employees, agents and representatives.

JA9043.
The district court adopted the government’s apdrpaoncluding that each

defendant acted with specific intent based on tleneous belief that “specific
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intent may be established by the collective knogéedf each defendant and of the
enterprise as a whole.” JA3310. Indeed, at tithesourt used the “knowledge”
of other employees long after the challenged statgmvas mad& The court’s
specific intent conclusion is error, and the goweent’s failure of proof under the
correct standard requires the entry of judgment&fendants.

Where, as here, the defendants are corporatiossCturt and others have
consistently held that the requiregens reanust reside in a specific corporate
employee:

Within either corporation, of course, the negligaats of
employees can be fairly imputed to the corporation.
Individual acts of negligence on the part of
employees -- without more -- cannot, however, be
combined to create a wrongful corporate intent. In
United States v. Bank of New EnglaB81 F.2d 844 (1st
Cir. 1987),cert. denied484 U.S. 943 [] (1987), for
example, corporate knowledge of certain facts was
accumulated from the knowledge of various individua
butthe proscribed intent (willfulness) depended on the
wrongful intent of specific employees.

Saba v. Compagnie Nationale Air Fran@8 F.3d 664, 670 n.6 (D.C. Cir. 1996)

(emphasis added).

9 For example, the only evidence cited by the cthat a 1975 “Quit or smoke
True” advertisement (RA 37) was fraudulent wasagéeshent by an employee 26
years later. JA2526.
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Other circuit courts agree that, to establish @ao@tion’s specific intent, it
IS “appropriate to look to the state of mind of theividual corporate official or
officials who make or issue the [allegedly frauchi]estatement ... rather than
generally to the collective knowledge of all thepmration’s officers and
employees.”Southland Sec. Corp. v. INSpire Ins. Solutions B@5 F.3d 353,
366-67 (5th Cir. 2004)seealso Dana Corp. v. Blue Cross & Blue Shield M800
F.2d 882, 886 n.2 (6th Cir. 199MNprdstrom, Inc. v. Chubb & Son, Iné4 F.3d
1424, 1435-36 (9th Cir. 1995)y¥oodmont, Inc. v. Daniel&74 F.2d 132, 137 (10th
Cir. 1959)!" Sabais also consistent with the common-law rule thatstate of
mind necessary for liability “must actually existthe individual making (or being
a cause of the making of) the misrepresentatioth haay not simply be imputed to
that individual on general principles of agencbuthlang 365 F.3d at 366’

A few cases have suggested that, when corpkrmeledgas at issue, it

can be shown through the cumulative knowledge etthrporation’s employees.

1 See also AIG Global Sec. Lending Corp. v. Banaof $ec. LLC2006 WL
1206333, *3 (S.D.N.Y. May 2, 200d)) re Apple Computer, Inc., Sec. Liti@43
F. Supp. 2d 1012, 1023 (N.D. Cal. 2002yd v. Jones Lang LaSalle Ams. .Inc
135 F. Supp. 2d 616, 622 n.6 (E.D. Pa. 20GLiXter v. E.l. du Pont de Nemours
124 F. Supp. 2d 1291, 1311 (S.D. Fla. 2000yisiana Power & Light Co. v.
United Gas Pipe Line Cp642 F. Supp. 781, 803 (E.D. La. 1986).

12 See alsdn re Alpharma Inc. Sec. Litig372 F.3d 137, 149-53 (3d Cir. 2004);
Kushner v. Beverly Enters., In817 F.3d 820, 827-30 (8th Cir. 2003).
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See, e.gBank of New England@21 F.2d at 856 (cited by the district cosde
JA3308). Even assuming those decisions are coadudulenintentcannot be
“created” or “inferred” where none in fact existgeraly by combining the
knowledge of different employees; at least one eyg# must be shown to have
acted with the specific intent to defraulaba 78 F.3d at 670 n.6. Indedgink of
New Englandtself recognized that corporate intent could denid only if a
specific employebad the requisite intent: “[t]he bank is deemetdve acted
willfully if one of its employees in the scope of his emmayarcted willfully:

821 F.2d at 855 (emphasis add&d).

It is especially inappropriate to relax the “spicifiitent” requirement under
criminal statutes such as mail and wire fraud &€®l “RICO, because it has
criminal as well as civil applications, must possttge degree of certainty required
for criminal laws.” Yellow Bus Lines, Inc. v. Drivers, Chauffeurs & jptek Local
Union 639 913 F.2d 948, 956 (D.C. Cir. 1990) (en baogkrruled on other

grounds Reves v. Ernst & Youn§07 U.S. 170 (1993). The rule of lenity requires

13 SeealsoWoodmont274 F.2d at 137 (“while in some cases, a corfirahay
be held constructively responsible for the comgdsibwledgeof all of its agents
... we are unwilling to apply the rule to fix lidiby where, as herantentis an
essential ingredient of tort liability.”) (emphasedded)First Equity Corp. v.
Standard & Poor’s Corp.690 F. Supp. 256, 260 (S.D.N.Y. 1988) (saraff),
869 F.2d 175 (2d Cir. 1989 nited States v. LBS Bank-N.Y., |57 F. Supp.
496, 501 n.7 (E.D. Pa. 1990) (same).
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that the intent requirement applies “only to cortdtlearly covered.”United
States v. Lanieb20 U.S. 259, 266 (1997).

Here, the district court acknowledged that “thertguncluding our Circuit,
have uniformly rejected the theory of collectivéemnt that the Government
advocates.” JA3312. Nonetheless, it erroneoushgitided that “a company’s
fraudulent intent may be inferred from all of thecamstantial evidencecluding
the company’s collective knowledgelA3313 (emphasis added). The court
expressly held that it could infer corporate “irtteinom collective knowledge
“even if it is impossible to determine the staterohd of the individual agent or
officer at the time.”Id. Indeed, the court went even further and founennbased
on the “collective knowledge” of the entire “entage,” by imputing the
knowledge of an employee of one defendant to th@@mae of another defendant.
JA3310-11. However, there is simply no differebeéween the court’s approach
of “inferring” fraudulent intent from “collective kowledge” and the theory of
collective intent repeatedly rejected by this Cauntl others.

Because the government made the tactical decisibtorpursue proof of
any individual corporate employee’s specific inteéhe district court did not
identify anyagent or employee @iy defendant who acted with specific intent.
Surely a few such specific examples could have beadily established if

defendants truly had embarked on a 50-year-lonigpadf “consciously deceiving
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the American public,” particularly since the alleg@authors of the fraudulent
statements” were “high level” executives who “woudéisonably be expected to
have knowledge of the companies’ internal” contcaaty statements that the
executives allegedly believed. JA3314-15. Laclangh proof, the court instead
pointed to, for example, TI's statements that tiveas an “open question’
regarding whether smoking or nicotine is addictivéA3314. But the only thing
that made defendants’ executives’ approval of tiéstatements fraudulent,
according to the court, was that “theempaniediad [collective] knowledge both
that smoking and nicotine are addictivéd. (emphasis added). This is justa
restatement of the flawed “collective intent” staral

The district court’s rule also conflicts with bagignciples ofrespondeat
superior™ Under that doctrine, if all elements of the criordort are not proven
as to an employee, nothing can be attributed ttimeipal. Jordan v. Medley
711 F.2d 211, 217 (D.C. Cir. 1983) (Scalia, J.Y{i§arious liability of the
principal can hardly be sustained if the agent m&sproperly found to have
committed the tort.”). Here, the court’s appro&elispecific intent” violated the

respondeat superiatoctrine by attributing intent to the corporatioot based on a

It is an open question as to whether the doctfrespondeat supericeven
applies to RICO.Cedric Kushner Promotions, Ltd. v. Kirs83 U.S. 158, 165-66
(2001) (reserving issue of whetlrespondeat supericapplies to RICO).
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single employee’s intent but by (1) aggregatingladl knowledge of all employees
of all the alleged participants in the enterprisd then (2) inferring from this
fictitious collective knowledge a fictitious “inteéf That is, the court imputed the
knowledge or beliefs of one employee to ano#draployee- the public speaker --
to manufacture the proscribed intent. It is grpgsiproper, and a violation of due
process and the First Amendment, to attributegaldic speaker the inconsistent
views of another cherry-picked employee in ordecrgate a fictional proscribed
intent for which the corporation is liabl&ee infraat 112-13.

The district court stated that its “collective inteéstandard was necessary to
prevent a corporate defendant from “avoid[ing] iiép by simply dividing up
duties to ensure that fraudulent statements wdsemoade by ... uninformed
employees.” JA3313. This concern is unfoundedg¢sig intent can be
established by showing that one individual knowyngyl through reckless
disregard caused another to make a misrepresent&eme Southlan®65 F.3d at
366 n.8. Thus, if someone at a corporation marnufad willful blindness in this

way, it would satisfy specific intent.

> The court also found a “reckless disregard fortthth of [defendants’] public
statements,” but that finding was “evidence[diily by defendants’ “statements”
themselves, which the court conclusorily assertecevinconsistent with the
“collective knowledge” of the defendant corporasoibee, e.gJA3315-16. This,
of course, simply assumes the conclusion that defeis’ spokespersons knew of,
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Nor is there any merit to the district court’s felaat following the orthodox
rule “would create an insurmountable burden fotaanpiff in corporate mail and
wire fraud cases.” JA3312-13. Plaintiffs haveddieen required to prove
corporate liability by showing that a specific elyse or agent acted with
fraudulent intent, yet no court has suggestedtthatrequirement created an
“insurmountable burden.” The fact that the goveenialleged the existence of a
five-decade, ongoing criminal enterprise wholly tegedented under RICO
certainly does natelieveit of the evidentiary requirements imposed on ¢éhos
seeking to establish a discrete corporate fraud.

The district court’s rule would, conversely, ewasate the specific intent
requirement for corporate defendants. These dafasdlike many corporations,
have tens of thousands of employees with diffekingwledge and differing
opinions. A plaintiff will almost always be able $plice together statements by
company personnel to create a conflict betweermtieenal statements of one
employee and the public statements of another, fiih a court could infer a
“collective intent” to defraud. But as the Seve@iihcuit recently recognized,

“that one or more subordinates reached one or anatinclusion does not

agreed with, and disregarded the allegedly incomsistatements and is just
another way of stating the legally erroneous “atliee corporate intent” standard.
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demonstrate that ‘[a corporation] thought’ anythingparticular.” R.J. Reynolds
Tobacco Co. v. Cigarettes Cheapet62 F.3d 690, 701 (7th Cir. 2006).
Because there is no finding or proof that any irdial acted with specific
intent to defraud, the district court had no basisnpute any “indictable” acts of
mail or wire fraud to any defendant to satisfy teguirements under 8§ 1962(c).

[I.  DEFENDANTS CANNOT BE PART OF
AN ASSOCIATION-IN-FACT RICO ENTERPRISE

The judgment also should be reversed becausegtreetdcourt erred in
ruling that defendant-corporations could constituté’associated-in-fact
enterprise.” JA3261-63. RICO provides that ae]tfterprise’ includes
[1] any individual, partnership, corporation, agation, or other legal entity, and
[2] any union or group of individuals associatedant although not a legal entity.”
18 U.S.C. § 1961(4). The court concluded thagethterprise requirement was met
here because defendants constituted an associatfant enterprise under the
second clause of § 1961(4). This holding misr¢hdstatute: because defendants
are all corporations, they cannot comprise a “umpgroup ofindividuals
associated in fact.”

This conclusion is compelled by comparing the plamguage of the two
clauses of § 1961(4). The first clause separdigth/“anyindividual, partnership,

corporation or other legal entity.” Because “corporation’lisgted separately from
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“individual,” a corporation cannot be an “individiiander the statute. As a result,
the second clause’s reference to a “groumaividualsassociated in fact” --
without any reference to corporations -- cannotdally encompass
“corporations.*® Indeed, for this reason, in a case recently atdnsfore the
Supreme Court, the governmamincededhat a corporation is not an “individual”
within the meaning of 8§ 1961(45eeBrief for the United States a#smicus Curiae
Supporting Respondents atMohawk Indus., Inc. v. William&47 U.S. 516
(2006). And while the Court in that case ultimgtééclined to address the issue,
at oral argument a majority of justices expressagbscism that a RICO
“enterprise” could include an association-in-fatctorporations, and no justice
expressed a contrary vievaeeTranscript of Oral Argument at 28-5lohawk
Indus., Inc. v. Williams547 U.S. 516 (Apr. 26, 2006) [“Oral Argument
Transcript”].

Instead, the government arguedMohawkthat an association-in-fact of
corporations can be a RICO “enterprise” becausastitetory enumeration in
8 1961(4) begins with the word “includes” and tHiere is not exhaustive. This

too is wrong.

® See also In re Nortl2 F.3d 252, 254 (D.C. Cir. 1994) (“In commongssa
‘individual’ describes a natural person.”) (citidgctionary definitions); Dictionary
Act, 1 U.S.C. 8§ 1 (distinguishing between “indivadsi’ and “corporations”)18
U.S.C. 8§ 1961(3) (distinguishing between “indivitliaand “entities”).
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First, it is clear that here Congress, as it often dogsd the term “includes”
to introduce an exhaustive statutory definitid®®ee, e.gHelvering v. Morgan’s,
Inc., 293 U.S. 121, 125-26 (1934) (the term “includes¢foduced an exhaustive,
not illustrative, statutory definition). That itddso is confirmed by the catch-all
phrase “or other legal entity” in the first clausie§ 1961(4). This phrase captures
all the legal entities that are not “individual[phrtnership[s] [or] corporation[s]”
and therefore makes the list in the first claudeaestive. It would be redundant to
use the word “includes” illustratively to capturdkéentities not specifically
enumerated, when the catch-all “or any other legéity” does just that. And
because the word “includes” is exhaustive with egspo the first clause, it is
obviously exhaustive for the second clause as aglthe same word in one
sentence cannot have different meanings.

Secongidentical words used in different parts of thensastatute are
presumed to have the same meanil8P, Inc. v. Alvarez546 U.S. 21, 29 (2005).
Here, Congress used the words “includes” or “ingigtifive other times in the
RICO statute, and all of these uses confirm thattbrd “includes’is meant to
introduce an exhaustive listing. For example,dhother subsections of 8 1961 use
“‘includes” to introduce a statutory enumerationd ameach one, “it is
unguestionable” that the term “includes” introdueesexhaustive listSeel8

U.S.C. 88 1961(3); Oral Argument Transcript at 884lia, J.) (noting that the
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government “did not refute [this] point”). And ffly, in the one place where the
word “including” is used to introduce a non-exhatestist, it is followed by the
phrase but not limited td’ 18 U.S.C. § 1964(a) (emphasis added).

Third, a contrary understanding of the term “includesd strip
Congress’s careful statutory definition of meanitfyiincludes” encompasses
anythinga court could arguably regard as an “enterprigesh Congress’
definition would be essentially pointless -- sonmggithat Congress cannot be
presumed to have done, particularly in a criminaiide and with respect to an
unfamiliar concept like “enterprise.”

Fourth, any ambiguity in the scope of § 1961(4) mustdsoived in favor of
defendants under the rule of lenisge suprat 27-28, since § 1961(4)’s use of
“‘includes” is “at least ambiguous.” Oral Argumdmranscript at 47 (Scalia, J.).

Finally, Congress’s exclusion of a “group of corporatiofiein the
definition of an association-in-fact “enterpriss”fully consistent with the
purposes of RICO. As Justice Alito has explaiid;O had “two aims”. “to
make it unlawful foindividualsto function as members of organized criminal
groups” and “to stop organized crime’s infiltratiohlegitimate businesseés
Samuel Alito, Jr.Racketeering Made Simple(ih The RICO Racket, 3-4 (G.
McDowell ed., 1989) (emphases added). The plaigdage construction of

section 1961(4) furthers these purposes. Thediastse defines an “enterprise” to
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include any “individual, partnership, corporati@ssociation, or other legal
entity.” It thus prohibits organized crime fronfiltrating these legitimate
businesses or from starting apparently legitimatgresses to mask criminal
activity. And the second recognizes that organade also acts through loose
associations of individuals rather than the corfgfarm. It thus captures a “union
or group of individuals associated in fact” -- altigh not a legal entity.

Nothing in RICO'’s text, legislative history, or pases, however, suggests
that Congress was concerned about confederatiacm pdrationsbanding
together into a RICO “enterprise.” To the contfa@pngress “had no reason
whatsoever [for criminalizing] associations ...cofporations with each other” and
thus “RICO-iz[ing] ... vast amounts of ordinary cawrcial activity.” Oral
Argument Transcript at 44 (Breyer, J.). In otherds, “Congress did not enact
RICO because it was concerned that criminal coaspitaw applied to
corporations ... The whole point is that [Congrdss] something significantly
different in mind.” Id. at 36 (Roberts, C.J.).

The only case cited by the district court for tmegmsition that corporations
could comprise an association-in-fact enterpriss Wrated States v. Perholt842
F.2d 343, 357 (D.C. Cir. 1988), but that case ih lbased on a rationale that has
since been rejected by the Supreme Court and gisthable. IrPerholtz two

individuals-- not corporations -- were convicted of crimiRlICO charges based
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on fraudulent bidding on government contracdee idat 346. The indictment,
however, charged that the enterprise consistethajroup of individuals,
partnerships, and corporations associated in fatd.’at 351 n.12, 352. Because
“none of the appellants objected at trial to thedimy of the indictment, [the
Court] review[ed] [this] claim under the plain-erstandard” and affirmed the
convictions. Id. at 352. In so holding, it stated “that individyaderporations, and
other entities may constitute an association-in-fafd. at 353"
ThePerholtzCourtjustified this interpretation of § 1961(4) becatideared
that a contrary rule “would lead to the bizarreutethat only criminals who failed
to form corporate shells ... could be reached by RICIA. The court was
concerned that a criminal defendant conductingaffaars of an “enterprise” that
was his own closely held corporation, would be Iss@ly tied to the enterprise
that he would escape RICO liabilityd. at 353. But this understanding of RICO --
that criminals could avoid liability by forming quorations -- was recently
repudiated irCedric Kushner Promotions, Ltd. v. Kifg33 U.S. 158, 165-66

(2001). There, the Supreme Court held that theigeat and sole shareholder of

7 Other circuits have reached similar conclusioBse, e.gUnited States v.
London 66 F.3d 1227, 1243 (1st Cir. 1998ited States v. Hubeg603 F.2d 387,
394 (2d Cir. 1979). None of these decisions, h@awrgsontains any extended
analysis of the issue, as the government conceddohawk SeeOral Argument
Transcript at 50-51 (“I would agree with [oppositmunsel] that the analysis [of
these cases] doesn’t tend to be lengthy[.]").
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the alleged corporation-enterprise can be helddiahder RICO because he is
“distinct from the corporation itself, a legallyffdéirent entity with different rights
and responsibilities due to its different legatssa’ Id. at 163. Thus,Cedric
Kushnereliminated the rationale for th&erholtzruling since a criminal acting
through a corporate shellould be sufficiently distinct from the enterprise to be
subject to prosecution. Consequenigrholtzis no longer binding on this Court.
See Tri-State Dev., Ltd. v. Johnst@60 F.3d 528, 532 n.5 (9th Cir. 1998).

At the very least, this Court should liniterholtzto its facts and not extend
it beyond “its actual holding.'United States v. Kemf2 F.3d 1140, 1142 (D.C.
Cir. 1994);see also Gersman v. Group Health Assic., 975 F.2d 886, 897 (D.C.
Cir. 1992). Because the only defendants charg@&rholtzwere natural persons,
Perholtzat most held that natural persons who form ancason-in-fact
enterprise cannot escape liability merely becalieg &dded corporate entities to
their association. Here, howeval, defendants are corporations and are not
covered by this holding.

In short, judgment should be entered for defenda@tause the corporations

here cannot comprise an association-in-fact enserpr
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[ll.  THE DISTRICT COURT APPLIED AN ERRONEOUS
LEGAL STANDARD TO HOLD THAT DEFENDANTS
WERE LIKELY TO COMMIT FUTURE RICO VIOLATIONS

In this civil action for an injunction, the distticourt has jurisdiction only to
“prevent and restrain” future RICO violations. W8.C. § 1964(a).
Consequently, the government was required to ptisaedefendants are likely to
engage in “RICO violations in the future. United States v. Philip Morris USA
Inc., 396 F.3d 1190, 1198 (D.C. Cir. 2005) (emphasiwiginal). Here, the
court’s conclusion that defendants are likely tonaat future RICO violations was
premised on a flawed legal standard, which allowéaldisregard the array of
Injunctions and other prohibitions against futur@ations imposed by the MSA --
a “landmark agreement” entered between defendauitshee States to settle
lawsuits brought against the tobacco industrgrillard Tobacco Co. v. Reilly533
U.S. 525, 533 (2001). At a minimum, as a resuthefMSA, the government was
required to demonstrate exactly how future violagican be likely in the face of
these existing injunctions -- which it plainly didt do.

A. The District Court Applied The Wrong Legal Standard

To obtain injunctive relief, the government musty® that “a reasonable
likelihood of future violations exist[s]."'SEC v. First City Fin. CorpLtd., 890
F.2d 1215, 1229 (D.C. Cir. 198%ge also SEC v. Commonwealth Chem. Sec.,

Inc., 574 F.2d 90, 100 (2d Cir. 1978) (Friendly, JNo single factor is
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determinative; instead, the district court shoudtkedmine the propensity for future
violations based on the totality of the circums&sit First City, 890 F.2cat 1228.
However, “[t]o obtain injunctive relief,” the gowament “needs to go beyond the
mere fact of past violations” and “offer positivepf of the likelihood that the
wrongdoing will recur.” SEC v. Blatt583 F.2d 1325, 1334 (5th Cir. 1978ge
also Commonwealth Chend.74 F.2d at 100 (same&EC v. Kenton Capital.td.,
69 F. Supp. 2d 1, 15 (D.D.C. 1998) (same).

Here, the district court applied an erroneous lsgahdard in holding that
“the requisite ‘reasonable likelihood’ of futureolations may be established by
inferences drawn from past conduct alone.” JA33B3hen held that, once those
past violations are established, the burden staftse “defendant seeking to
escape a permanent injunction” to “demonstrat[a{ ttubsequent events made it
absolutely cleathat the allegedly wrongful behavior could nots@aably be
expected to recur.” JA3342 n.46 (emphasis addé@tie court deemed the MSA
relevant only if defendants could prove that it mad‘absolutely clear” that future
violations were impossible.

This standard is doubly flawedirst, case law makes clear that, where an
existing consent decree already proscribes futiml@tions, a court cannot rely on
“‘inferences drawn from past conduct alone,” JA333dce the existing decree

Imposes a legal barrier to the repetition of sumhdeict in the future. Section
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1964(a) and the law generally presume that aniegisiecree or injunctiowill
alter future behavior -- not, as the district cquésumed, that past misconduct will
be repeated in defiance of an existing and enftiteaajunction. See Philip
Morris, 396 F.3d at 119&ee also idat 1204-05 (Williams, J., concurring)
(injunctions plus contempt penalties “materiallieala defendant’s] readiness to
persist in violations”).
For example, irComfort Lake Ass’n, Inc. v. Dresel Contracting,.Jri8

F.3d 351 (8th Cir. 1998), a citizen’s associatioadsto enjoin alleged lake
pollution. A state government agency subsequetygmenced enforcement
actions against the same defendants, resultingtipalation agreement and the
termination of a permit that resolved the allegéela@ Water Act violations and
prevented future ones. The Eighth Circuit held tha existence of this separate
relief meant that the plaintiff could not rest diegations of past misconduct
alone, but rather had to demonstrate how futurtrans were likely
notwithstanding the intervening relief:

In these circumstances, we agree with the SecomdiCi

that the claim for injunctive relief is moot unleSemfort

Lakes proves “there is a realistic prospect that th

violations alleged in [its] complaint will continue

notwithstanding” the permit termination and Stigida

Agreement.Atl. States Legal Foundnc. v. Eastman
Kodak Co, 933 F.2d 124, 127 (2d Cir. 1991).
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Comfort Lake 138 F.3d at 355ee also United States v. Jonk36 F.3d 342, 348
(4th Cir. 1998)Ellis v. Gallatin Steel C0.390 F.3d 461, 475-76 (6th Cir. 2004);
Duboise v. U.S. Dep’t of Agric20 F. Supp. 2d 263, 269 (D.N.H. 1998). These
cases reflect the common sense “fact ... thatm@naction is as effective as 100,
and, concomitantly, that 100 injunctions are noereffective than one.Hawaii

v. Standard Oil Co. of Californjad05 U.S. 251, 261 (1972).

Secondthe intervening MSA injunctions and other prohdnms also render
erroneous the district court’s decision to shi# thurden to defendants to prove
that RICO violations will not occur in the futureand then to impose on
defendants the requirement that they satisfy thiddn under the “absolutely
clear” test. As the two cases the court citedHat test show, JA3342 n.46, that
test applies only to mootness claims based onendaht’s voluntary and non-
binding cessation of the allegedly illegal condusee United States v.
Concentrated Phosphate Export Ass'n, JI8@3 U.S. 199, 203 (1968)nited

States v. W.T. Grant G&845 U.S. 629, 632 (1953). The obvious purpose of this

B W.T. Grant Coitself establishes that there is a basic diffeeeincthe tests for
determining whether defendant’s voluntary cessawmers the case moot and
whether a plaintiff is entitled to injunctive reflieThe Court held that the case was
not moot because a defendant’s “protestationsp#Etance and reform, especially
when abandonment seems timed to anticipate a doit;iot suffice to make a
case moot.” 345 U.S. at 632-33 & n.5. At the séime, however, the Court
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test is “to prevent defendants from defeating apféis efforts to have its claims
adjudicated simply by stopping their challengedoas, and then resuming their
‘old ways’ once the case [becomes] modBdston Teachers Union v. Edg&87
F.2d 12, 16 (1st Cir. 1986). But, @smfort Lakeexplains, this test has no
application where, as here, a defendant’s futurelaot is already governed by
legally binding relief:

[The plaintiff] argues that [defendants] must pravis

“absolutely cleathat the allegedly wrongful behavior

could not reasonably be expected to recur.” Bat it

the test when a defendant claims that its volurdation

has mooted a controversy ... There was nothing

voluntary about [defendants’] compliance activitiies
this case.

138 F.3d at 355 (emphasis in the origifalBecause defendants’ future conduct is

governed by the MSA, the same is true Hére.

rejected the claim for injunctive relief because ghaintiff had not demonstrated
the likelihood of future violationsSee id.

¥ The cases cited by the court for the contrary kmien, seeJA3334-35 (cross-
referencingUnited States v. Philip Morrj816 F. Supp. 2d 6, 11 n.3), merely
acknowledge that, absent a consent decree likel8¥%, a defendant’s past
violations are relevant to determining the likelaoof future violations under the
totality of the circumstancesSee, e.g.United States v. Local 3871 F.2d 401,
409 (3d Cir. 1989)First City, 890 F.2d at 1228-28EC v. Bilzerian29 F.3d 689,
695 (D.C. Cir. 1994)SEC v. Gruenber®89 F.2d 977, 978 (8th Cir. 1993).

20 Because the “absolutely clear” test only appliéemmootness stems from
voluntary cessation, it would not apply to BWH'aich of mootness, which is
predicated on the fact that BWHireapableof future violations due to its post-
merger status as a passive holding comp&wee infraat 11.B.3.
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More generally, the district court also erred irdmag that “the requisite
‘reasonable likelihood’ of future violations may bstablished solely by inferences
drawn from past conduct alone” without regard forrent conditions. JA3335.
The court’s holding contradicts the established thhat “[tjo obtain injunctive
relief,” even in cases where there is no extantaed¢he government “needs to go
beyond the mere fact of past violations” and “offesitive proof of the likelihood
that the wrongdoing will recur.’Blatt, 583 F.2d at 1334ee also Commonwealth
Chem, 574 F.2d at 100. Likewise, it is “[t]@oving partyjwho] must satisfy the
court that relief is neededW.T. Grant Cq.345 U.S. at 633 (emphasis added), not,
as the district court believed, the defendant (mashk with “absolute clarity”).

As demonstrated immediately below, under the appatgplegal standard,
the government did not establish the requirediliceld of future violations.

B. The Government Failed To
Demonstrate A Likelihood Of Future Violations

1. The Government Failed To Demonstrate How Future
RICO Violations Are Likely Notwithstanding The MSA

In November 1998, defendants RJR, PMUSA, Lorillamnkt BWTC entered

into the MSA with the States to settle numerousslsitg?* Defendants agreed to a

? The MSA was entered into with 46 states, the Ristf Columbia, Puerto Rico,
and four U.S. territories. Defendants had previpastered into separate but
similar agreements with the four other states.
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variety of marketing restrictions and other obligas, and to pay billions of
dollars to the Settling States. JA6955-80, JA6885-The MSA is enforced
through judicially enforceable consent decreesratated agreements entered in
every state.

The government failed to satisfy its burden of simgwhow a reasonable
likelihood of future RICO violations persists iretface of the MSA. Specifically,
the government failed to prove that (1) there wasrgoing or likely future
“enterprise,” or (2) defendants would likely condtlte affairs of that enterprise
through a “pattern of racketeering activity.” Juaent should therefore be entered
for defendants.

a. The MSA Prohibits A RICO “Enterprise”

Defendants cannot be reasonably likely to comnitreuRICO violations
without a future RICCenterprise.In enacting RICO, Congress did not seek “to
outlaw the commission of the predicate acts. uiget rather to outlaw the
commission of predicate aaisly when those acts were the vehicle through which
a defendant ‘conduct[ed] or participat[ed] ... e tonduct of [thegnterprise’s
affairs.” Yellow Bus Lings913 F.2d at 954-55 (emphases added). Furthermore
this enterprise needs to be more than a mere kgs®ciation of individuals who
purportedly committed or agreed to commit “predécatts.” Instead, the
enterprise needs to have a defined “organizatioriStoucture,” an element that
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this Court has emphasized “is the most difficulsbow.” Perholtz 842 F.2d at
362;see alsdJnited States v. Richardsoh67 F.3d 621, 636 (D.C. Cir. 1999).

Here, the MSA'’s wide-ranging bans on joint acti\ty defendants made it
incumbent upon the government to demonstrate gxaot such a requisite future
RICO enterprise -- and hence future RICO violatiensould exist in spite of those
bans. The government and district court compldtalgd to do so.

To the contrary, the district court found that terms of formal
organization,” the purported “enterprise” operatiedugh TIRC, which later
became CTR and TI. JA3265-86The court further ruled that various
committees and subcommittees of these organizabiaveded “structures of
varying degrees of formality” through which thetjgerprise [] respond[ed] as
new threats to the industry arose.” JA3266-67.

But as the district court also recognized, becadfisee MSA, these
organizationso longer exist “TIRC/CTR, which was created in 195kisted
until 1998 and the Tobacco Institute, which was create®bB8lexisted through
2000 JA3268 (emphases added). They were dissolvesupat to the MSA.

JA6967-69. The same is truealf the other entities that the district court pointed

27| was an industry-funded organization engagingtiblic relations and
lobbying. JA1799-800. CTR was an industry-fundeghnization that funded
scientific research. JA1762.
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to as support for its “enterprise” ruling. CIAR svdisbanded in 1999 pursuant to
the MSA. JA6967. The so-called “Committee of Czrlii the College of
Tobacco Knowledge, the Research Liaison Commi#teé the ETS Advisory
Committee were all part of Tl, now dissolved. JRT8JA1884, JA1901-02,
JA3268. Indeed, the College of Tobacco Knowledagerot existed since the
1980s, and the Research Liaison Committee disbande@78. JA1836. The
Industry Technical Committee has not existed stheel970s. JA1887-90. Itis
not surprising, therefore, that neither the govexntmor the district court
identifiedany alleged joint activity by defendants since the M8a&s entered into
in 1998 -- let alone joint activity amounting tdaamal, structured “enterprise.”

The district court stated that these organizatem$the enterprise “can be
readily re-activated.” JA3267, JA3335. But neithienor the government offered
any evidence for thigpse dixitassertion. The express terms of the MSA preclude
defendants from “reconstitut[ing] CTR or its furgctiin any form” and from
participating in any tobacco-related trade assmmatthat “act in any manner
contrary to” the provisions of the MSA, includinget MSA'’s provisions
forbidding any “material misrepresentation of feegarding the health
consequences of using any Tobacco Product.” JA6Ih@ MSA also contains
detailed procedural checks to ensure that anydutlvacco-related trade

association will operate independently of defenslaidtA6968. Finally, the MSA
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expressly enjoins defendants from joint activitgttin any way has the “purpose or
effect” of limiting the production or distributioof information to the public about
the health hazards of smoking or of limiting or grgssing research into smoking
and health. JA6969-70.

The district court nonetheless found that deferslemght have unspecified
“temptations” and “opportunities” to re-form thefdect alleged enterprisg.
JA3267. But nowhere did the court explamwit is reasonably likely that
defendants could re-form the enterprise in the ddbe MSA'’s prohibitions.

b. The MSA Prohibits Defendants
From Committing Predicate Acts

The MSA also imposes scores of injunctions andedlarohibitions that
bar any continuation or repetition of the core wgdoing alleged by the
government and found by the district court. Faaraple, the MSA:

. Enjoins material misrepresentations of fact regaydhe health
consequences of smoking, JA6970;

. Enjoins targeting youth in the advertising, prorantior marketing of
tobacco products, JA6955;

. Bans the use of cartoon characters in the advegtipromotion,
packaging, or labeling of tobacco products, JA6955;

3 The only specific “example” offered by the distriourt of these supposed
“opportunities” is that “Philip Morris currently ssPMERP (Philip Morris
External Research Program).” However, the PMERRsaname conveys, is
administered by PMUSA and no other defendant. &%32A3335.
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Bans billboards and virtually all other outdoor edising of tobacco
products, JA6958-59;

Bans apparel or other merchandise bearing a toldarecw namedq(.g,
caps, jackets or bags with a tobacco brand narAéR6l.; and

Sharply restricts tobacco brand-name sponsorsliipgemts or teams
both in number and in type, with a flat ban on smwship of athletic
events in the major sports, JA6956°38.

As even the district court acknowledged, “the M3 Immade significant strides

towards preventing Defendants’ [allegedly] fraucdhtlactivities.” JA3342.

Yet, the district court offered no explanation ofihthe “fraudulent sub-

schemes” could possibly continue into the futuneststent with the MSA. For

example:

The court found that defendants misrepresentetieaéh effects of
smoking and made false statements about addictiootine
manipulation, and low tar products. JA3233-351t the MSA enjoins
the signatories from making misrepresentationsroBgg the health
consequences of using any tobacco product, industetements with
regard to tobacco additives, filters, paper or pthgredients.
JA6970.

The court found that defendants agreed to suppesssrch into
smoking and health. JA3233-35. But the MSA ergdire signatories
from agreeing to limit or suppress research intolang and health.
JA6969-70.

The court found that defendants marketed to yalAB233-35, and
designed advertisements that “appeal to and tsoyeh,” JA3252.

24 Notably, the MSA did not ban the use of any lond@scriptors, such as
“lights.” As discussed below, because the FTCéwdborized the use of such
descriptors, they cannot form the basis of a RI@{ation. See infraat V.
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But the MSA prohibits the signatories from takimg/action, directly
or indirectly, to target youth in the advertisimpgpmotion, or
marketing of tobacco products, or taking any acttbe primary
purpose of which is to initiate, maintain, or inase the incidence of
youth smoking. JA6955-56.

The district court nonetheless disregarded the Nd8#&ause it doubted the
States’ ability to enforce these injunctions. JA33 But the “facts” relied upon by
the court relating to the States’ ability or withness to enforce the MSA are
nowhere to be found -- either in the opinion otha record. For example, the
district court cited nothing for its repeated atiees that the States have devoted
“limited resources” to MSA enforcement. JA322132R85. This assertion is
belied by the court’s own finding that that thet&sshave instituted numerous
enforcement measures against defendants. JA3342-43

The district court also asserted that “Defendaaisemot fully complied
with the letter or spirit of the MSA.” JA3342. Bleaving aside that the court
failed to cite even a single violation of the M3#at was not dealt with by the
States, failure to comply with all the details loe t'spirit” of the MSA does not
even begin to approachRACO violation. Indeed, the six examples cited by the
court as violations of the “letter or spirit” ofédiMSA confirm beyond doubt that
the Statesre vigorously enforcing it. Of the six:

. One example simply noted that Lorillard had notrajed its

“Pleasure” advertising campaign. JA3342. ButhMteA did not
require it to do so. Nor does this advertisingate RICO.
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. Another noted that PMUSA and Altria’s internatiosabsidiary each
sponsor motor sports teams when the MSA limits eagmatory to
one sports sponsorship. But the court never stagdghis violates the
MSA, because it plainly does not. JA3343. Anddbert does not
even begin to explain how sponsorship of a motortsgeam by an
Altria subsidiary violates RICO.

. One charged that “[e]Jven though the MSA require@dé@ants to shut
down and disband CIAR, Philip Morris has recongitiit at the same
address and with the same director, under the it Philip
Morris External Research Program.” JA3343. Buhmg in the
MSA barred PMUSANdividually from operating a research program
and, indeed, PMUSA would be criticized if it weret undertaking
research. Nor does such individual activity in &gy suggest that
PMUSA will engage in RICO violations.

. A fourth accused defendants of “increas[ing] ppcemotions” --i.e.,
reducing prices -- noting that “youth are particlylaulnerable to”
price reductionsld. But it is absurd to charge that defendants’
competitive price reductions violated RICO (or etlea MSA or its
“spirit”) merely because youth -- like all rationansumers -- prefer
lower prices.

This leaves just two other purported instanceaibdife to “compl[y] with
the letter or spirit of the MSA.” JA3342. As thestrict court itself acknowledges,
in one, the State brought an enforcement acti@ntbthe conductee People ex
rel. v. Lockyer v. R.J. Reynolds Tobacco,@a Cal. Rptr. 3d 317 (Cal. Ct. App.
2004) (alleged youth targeting), and, in the otR&MUSA voluntarily ended the
conduct after a State Attorney General protest#B342-43 (limiting sponsorship
of a single motor sports team to only one autongé@ague per year). In other

words, in the only instances arguably worthy of 8tates’ attention, the States did,
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in fact, successfully protest the conduct at i$3ukdeed, the fact that the court
was able to point to only two such instances inetight years of the MSA'’s
enforcement -- each of which was resolved to thisfaation of the States --
establishes the efficacy of the M3A These instances, moreover, were actions by
individual companies, not any “enterprise” goverhgdRICO.

In short, far from demonstrating that the MSA isffective, the evidence
relied upon by the district court confirms that tf@/ernment failed to discharge
its burden of showing a likelihood of future RIC@hations in the face of the

MSA.

%> The court also asserted that “[t]he states’ AggmGeneral have complained to
Philip Morris that more than forty types of actieg violate the MSA.” JA3222.
But the testimony relied on by the court was nstiteony at all, but a cross-
examinatiomguestion The actual testimony simply points out infornmegjuiries
made by the Attorneys General -- each of which rgaslved to the States’
satisfaction.SeeJA7334-36.

?® The court also held that the MSA could not prevehire violations, because
defendants Altria (a holding company that owns PMA8d other companies)
and BATCo were not subject to the provisions of MeA. JA3345.

However, Altria does not manufacture, sell, marketadvertise cigarettesee,
e.g, JA9145-46; JA1201; and BATCo does not manufactek, market, or
advertise cigarettes in the United States, e.gJA9120; JA8445; JA3346 n.47.
Moreover, the MSA'’s elimination of any potentiahterprise” structure makes
RICO violations byany defendant unlikely, regardless of whether thaeddént is
a party to the MSA.
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2. Defendants’ Current Public
Positions Preclude Future RICO Violations

Apart from the MSA, defendants years ago radidalipsformed their
business practices and public positions on isslating to smoking and health.
Defendants’ revised public positions with respeatdusation, addiction, and low
tar simply cannot be undoné.

a. Defendants Have Admitted For
Years That Smoking Causes Lung Cancer

The principal fraud found by the district court wdefendants’ denial of a
causal link between smoking and disease. JA32®Avever, as the government’s
experts conceded, defendants have publicly adnfitegears that smoking causes
disease.See, e.gJA9073 (by 1999, defendants had made “directexmpdicit
admission[s] that cigarette[] smoking caused ds§asPMUSA states on its
website that it “agrees with the overwhelming matland scientific consensus
that cigarette smoking causes lung cancer, hesaade, emphysema and other
serious diseases in smokers.” JA7940. RJR dtaeSsmoking, in combination
with other factors, causes diseases in some ingisd’ JA9254. Lorillard has

likewise “stated publicly that we agree with andegat the Surgeon General’s and

2T With respect to the remaining alleged schemes (Bi®tine manipulation,
youth marketing, and suppression), the districticetred in finding any RICO
violation, as discusseadfra at VI, VII, and VIII.
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other public health authorities’ views, which ingks any disease,” JA9070, and
its website encourages the public to rely on puidialth authorities for
information about the hazards of smoking. JA1031-2

The district court nonetheless concluded that dkdats were likely to revert
to past denials of adverse health effects becaefemdants’ concessions were
“half-hearted,” faulting RJR for stating that smadsicauses disease “in
combination with other factors,” and Lorillard feimilarly stating that smoking is
a “risk factor” for disease. JA3337-38. Of coungeth statements are accurate.
Moreover, this semantic quibbling does not evenatelhy demonstrate that
defendants are likely to deny in the future thabkimg causes disease. In any
event, it is impossible to understand how deferglaotild reverse positions on this
Issue in a way that would be fraudulent, becausetenal consumer would
believe them (particularly after four decades ohaated health warningskee
infra at VI (statement must be material to be fraudlent

b. Defendants Have Admitted For
Years That Smoking Is Addictive

The same is true of the district court’s findingttklefendants are reasonably
likely to deny that smoking is “addictive.” Althgh defendants dispute the court’s
conclusion that defendants’ past statements watslélentsee infraat VIII, all

defendants now agree that smoking is addictive.
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PMUSA, for example, has publicly admitted the atidaness of smoking
for years:
Philip Morris USA agrees with the overwhelming
medical and scientific consensus that cigaretteksmads
addictive. It can be very difficult to quit smokinbut

this should not deter smokers who want to quit from
trying to do so.

JA7940. Other defendants have done the same. 88A29 (RJR acknowledged
that “[m]any people believe that smoking is adiiet and as that term is
commonly used today, it is™); JA2193-94 (BWTC pesdta document on its
website that stated, “by some definitions, inchglthat of the Surgeon General in
1988, cigarette smoking would be classified as@n&™). And, although the
court criticized the content of a 2003 press radgagarding a litigation verdict
that Lorillard posted on its website, JA3338 (stgtihat “willpower is the only
smoking cessation aid that always works”), the tdd¢he matter is that, since May
2000, Lorillard has also agreed that cigarette sngpis addictive. JA1027.

The district court acknowledged these statemenitsgitticized defendants
for not “publicly inform[ing] consumers thaicotineis addictive, much less that

smoking is anicotine-drivenaddiction.” JA3340 (emphases added). But the
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important thing for smokers to know is tlsamhokingis addictive. Certainly, this
“omission” does not constitufeaud, much less a RICO violation. JA33%1.

c. Defendants Have Disclosed To Consumers
That Low Tar Cigarettes May Not Be Safer

The district court also found that defendants’estagnts about low tar
cigarettes were fraudulent because defendantsadichform low tar cigarette
smokers that they may “compensaterl’.e-, change the way that they smoke in
order to obtain more nicotine -- and thus may getdame amount of tar and
nicotine from low tar cigarettes as they would frarhigher tar cigarette. JA2597-
610, JA3247-49. Again, defendants vigorously digghat they have ever misled
consumers on this issugeg infraat V), but, in any event, the record is clear that
defendants today provide consumers with precis@yirtformation that the court
found previously lackingSeelA2648-49, JA2662-63.

For example, in a November 2002 package “onseititgahure enclosed in
the cellophane wrapping) that PMUSA included wipipr@ximately 130 million
packages of non-full flavor (light, ultralight, lotar, and medium tar) cigarettes,

PMUSA told consumers that “the tar and nicotindd/rmumbers are not meant to

%8 Denise Keane, the General Counsel of PMUSAndidestify -- as the court
reported -- that “it is material for people to kntiwat Philip Morris agrees that the
nicotine delivered in cigarette smoke is addictiv&éA334Q Instead, she testified
only that “the fact thadmokingis addictive” is material to consumers. JA9132
(emphasis added).
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communicate the amount of tar or nicotine actualhaled by any smoker, as
individuals do not smoke like the machine usededovernment test method.”
JA7848. PMUSA further advised:

The amount of tar and nicotine you inhale will bghter

than the stated tar and nicotine yield numbeifif,

example, you block ventilation holes, inhale more

deeply, take more puffs or smoke more cigarettes.

Similarly, if you smoke brands with descriptors lsuas

“Ultra Light,” “Light,” “Medium,” or “Mild,” you may

not inhale less tar and nicotine than you wouldnfro
other brands. It depends on how you smoke.

Id. In the fourth quarters of 2003 and 2004, PMUS$AIa enclosed similar
onserts in more than 100 million packages of cigese JA1205; JA1100-01;
JA7848; JA7909; JA7941-42. PMUSA also has disddke onsert and
additional information about low tar cigarettes aadnpensation on its publicly
accessible website since October 1999. JA7940202:04.

Other defendants have provided similar informatmeonsumers. RJR has
informed consumers that “there is no such thing aafe cigarette” and that the
use of descriptors does not mean that a cigasetiafer. JA1196; JA9259. RJR
also has publicly described compensation and conuatad the findings of the
National Cancer Institute’s Monograph 13, to whiatlirected consumers via a
link on its website.SeeRJ Reynolds Tobacco Company, Smoking and Health,

Guiding Principles and Beliefs, http://www.rjrt.césmoking/summaryCover.asp.
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Likewise, Lorillard has advised consumers thedt €igarettes are dangerous” and

has stated that low tar cigarettes do not preselgaa reduction in risk. JA1024-

26. In short, there simply is no basis for findthgt defendants are engaged in

current, or likely to commit future, RICO violatiemelating to low tar cigarettes.
3. BWH'’s Reconstituted Status And TI/CTR’s

Dissolution Preclude Future RICO Violations
And Render This Case Moot As To These Entities

The district court also erred in finding that BW&likely to commit future
RICO violations because, after the amended contphas filed, BWTC was
reconstituted as a passive holding company. On3Iul2004, the entirety of
BWTC’s domestic tobacco operations, assets, abdifies were merged with
Reynolds TobaccoSeelJA9325-27; JA8311-74; JA8445. BWH owns no
facilities, manufactures no tobacco or tobacco petel and engages in no
advertising or selling of tobacco products at &eeJA8588-662. Further, it has
withdrawn from all domestic and international tramganizations and no longer
maintains a websiteSee, e.g.JA9129; JA1056; JA9142-43; JA1194-95; JA9106.
As a result of the merger, “the challenged condluas] cease[d] such that ‘there is
no reasonable expectation that the wrong will Ipeaged,’ [and thus] it becomes
impossible for the court to grant ‘any effectudieewhatever’ to [the] prevailing

party.” City of Erie v. Pap’s A.M529 U.S. 277, 287 (2000).
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In reaching the conclusion that the prescribed tkesewere necessary to
prevent and restrain future RICO violations, th&trist court failed to make any
findings, nor was any evidence presented, thapdis¢-merger BWH, as
reconstituted, manufactures, sells, or marketsaobaroducts. Such a finding,
supported by evidence, is a prerequisite to estaibly a reasonable likelihood of
future RICO violations. Accordingly, BWH’s fundamtal reconstitution and
corresponding complete withdrawal from any tobagperations -- combined with
the court’s failure to makany findingsto the contrary -- compels the conclusion
that there is no reasonable likelihood that BWH woimmit any future violations
of RICO.

This reconstituted status also renders the goveartismease against BWH
moot -- depriving the district court of Article ljurisdiction. See Lewis v.
Continental Bank Corp494 U.S. 472, 477-7@990);Friends of the Earth, Inc. v.
Laidlaw Envtl. Servs., Inc528 U.S. 167, 189-91 (200@geakens v. Monaghan
484 U.S. 193, 199 (1988)yyoming Outdoor Council v. United States Forest
Serv, 165 F.3d 43, 47 (D.C. Cir. 1999). Where, as he@efendant is a
reconstituted entity that has completely withdrdwam, and shows absolutely no
propensity to return to, the challenged conduchuat lacks subject-matter
jurisdiction to enjoin that defendanCounty of Los Angeles Bavis, 440 U.S.

625, 632-34 (1979).
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These principles also require reversal as to CTdRTdn The district court
recognized that no relief could be awarded agédireste entities because there was
no likelihood that they would violate RICO in thegdre. JA3347-52. More
fundamentally, however, because CTR and Tl no Ioegist, the entire case
against these entities should be dismissed as moot.

IV. BECAUSE THE DISTRICT COURT FAILED TO IDENTIFY THE

RICO VIOLATIONS, ITS REMEDIES WERE NOT PROPERLY
TAILORED TO PREVENT AND RESTRAIN FUTURE VIOLATIONS

Nowhere in its 1,653-page opinion did the distcatirt ever identify which
alleged racketeering acts -- or even which fraudulechemes”-- supposedly
formed the “pattern of racketeering.” Rather, toert stated only that
“defendant[s] devised a scheme intended to defndudh includedone or moreof
the individual component schemes alleged,” JA3238phasis added), without
identifyingwhichscheme or schemes so qualified. The legal reaeint that the
court identify which alleged racketeering acts attyuconstituted RICO
racketeering is not a mere technicality. Withdwt tdentification of any past or
current RICO violations, this Court obviously cahdetermine whether any
defendant’s conduct constituted a “pattern of réexeng activity” or whether the
ordered relief is properly tailored to “prevent aiedtrain” a future RICO violation,
See United States v. Philip Morris US#Ac., 396 F.3d 1190, 1198 (D.C. Cir.
2005). If, for example, the only “scheme” foundvtolate RICO related to long-
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ceased denials that smoking causes disease, thid wat support @rospective
injunction against such ancient denials, muchilgssctions relating to the other
alleged frauds.

This omission is dispositive because, as this CGexptained irMicrosoft a
remedial order may stand only where there is asahoonnection between the
conduct enjoined or mandated and ¥i@ation found” 253 F.3d at 105 (emphasis
added)see also Dayton Bd. of Educ. v. BrinkmdB3 U.S. 406, 420 (1977) (“the
scope of the remedy” must be “tailored” to the taimn found”); Milliken v.

Bradley, 418 U.S. 717, 738 (1974).

The need for a clear articulationwhichalleged schemes and predicate acts
were found to violate RICO is underscored by sdwgficiencies in the district
court’s findings and conclusiongirst, every one of the five alleged predicate acts
relating to nicotine manipulation (RA 109-113), aafrom testimony before
CongressseeJA3246 n.15; JA3434, which, as the court expreaind, is
protected speech under tNeerr-Penningtordoctrine, JA3297see also infraat
IX(A). (As noted, the 148 alleged predicate acesthe only potential grounds for
RICO liability here. See suprat 7.)

Secondthe government alleged just one ETS-related pateiact,

(RA 42) -- a1977statement that “[tjobacco smoke does not harmmoksrs.”

JA3419. The district court did not (and could rfot)l that statement to be an act
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of racketeering because, as explained below, the teelf ruled that statements
denying ETS’s health effects only became frauduldmgn a scientific consensus
emerged in 1986, nine years lat&ee infraat 101-02see alsaJA2965, JA31309.
Third, only four of the nineteealleged predicate acts under the “addiction”
scheme took place after December of 1988, theatatehich -- according to the
district court -- denials of “addiction” becameudulent because the Surgeon
General determined then for the first time that kimg was “addictive.” See
JA2074-78, JA3241 n.13ge also infraat 105. Two of these statements were
made during testimony before Congress (RA 109,141l one was a letter from
one of the defendants regarding the same congregdastimony (RA 114),
JA3434; these three statements, thus, are protaotbetNoerr-Pennington The
fourth statement (RA 116), which appeared on oriendiant’s website,
acknowledges that smoking is addictive, but furtty@nes that the key issue is
whether “consumers are aware that smoking mayffieudi to quit (which they
are) and whether there is anything in cigarettekarbat impairs smokers from
reaching and implementing a decision to quit (wme&hbelievehere is not).”
JA3435 (emphasis added). That opinion is neitheenal nor a RICO violation.
Fourth, of defendants’ eight allegedly fraudulent stateteeegarding the

relative health benefits of low tar cigarettes (B&\ 37, 39, 47, 48, 53, 119, 124),

the most recent was made 25 years ago. JA3248J3AB418-22, JA3436-37. A
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statement must be fraudulent when made; yet, dlirtiesall of these statements
were made -- indeed, until the publication of tregibhal Cancer Institute’s
Monograph 13 ir2001-- the public health community was generally a thew
that low tar cigarettes were less hazardous thgulae cigarettes See infraat 65-
71; JA9153 (prior to the publication of Monograghthe consensus was that
smokers of low tar and nicotine cigarettes faceeklorisk of disease); JA7639
(“Prior reviews (U.S. DHHS, 1981; NCI, 1996) of dggs in disease risk with
switching from unfiltered or higher yield to filted or lower yield cigarettes
concluded that switching probably reduced lung eansk somewhat ....")There
Is no factual or legal basis for concluding thasth statements were fraudulent.
Ultimately, the district court justified its failarto specify which acts or
schemes constituted fraud by citing cases upholciimgnal sentences if at least
one of the alleged schemes satisfied the elemémsgibor wire fraud. See
JA3235. But those criminal cases are inappositalse the remedy --
imprisonment -- would have been the same regardiese number of schemés.
In a civil case, by contrast, any remedy must ileeld to the violation. Where, as

here, the court failed to identify the conductsstie that actually violated RICO --

29 In criminal cases where the length of the senterméd differ depending on
which particular RICO violation occurred, courtsidsist on “specific findings”
identifying which “underlying offense” supports teentence See United States v.
Toccq 200 F.3d 401, 428-31 (6th Cir. 2000).
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or would do so in the future -- the remedies cameotipheld because there is no
basis for concluding that they would prevent otrees aRICO violation
Microsoft 253 F.3d at 104-05.

PART TWO: ERRORS WITH RESPECT TO SPECIFIC SCHEMES

The district court committed numerous errors wekpect to its conclusion
that defendants engaged in fraudulent actividyst, any conclusion that
defendants committed fraud by marketing and sellgig and low tar cigarettes
cannot stand because, among other reasons, tlyatoriuct was approved by the
FTC. Secongdwith respect to the remaining schemes, thereneasvidence that
defendants’ statements were material or intendekpoive persons of money or
property, as the mail and wire fraud statutes mequihird, with respect to the
alleged ETS scheme, the court erred in finding goatd faith and scientifically
supported statements about the health effects 8fdfounted to criminal fraud.
Fourth, with respect to the alleged addiction schemecthet likewise erred in
converting a semantic debate over whether cigarette better described as
“addictive” or “dependence-producing” into crimirfeéhud. Finally, even if the
fraud statutes themselves did not foreclose the'sazonclusions, the First

Amendment would.
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V. THE DISTRICT COURT ERRED AS A MATTER OF LAW IN
FINDING FRAUD RELATING TO LOW TAR CIGARETTES

The district court committed legal error with respt the specific alleged
“scheme” of fraud relating to defendants’ use datigtors such as “low tar,”
“light,” or “ultra light” to refer to reduced-yiela@igarettes (as measured by the
FTC Method) compared to full-flavor cigarettes. tAs Fifth Circuit recently
held, “the use of FTC-approved descriptors canoaostitute fraud” because
“[cligarettes labeled as ‘light’ and ‘low-tar’ daetiver less tar and nicotine as
measured by the only government-sanctioned metbggidor their
measurement.’Brown v. Brown & Williamson Tobacco Coyg79 F.3d 383, 392
(5th Cir. 2007). The district court’s judgment respect to low tar cigarettes is
thus legally erroneous because it (1) impropersus general statutory standard
to override the FTC's specific authorization of thescriptors as part of an
integrated regulatory program, (2) ignores the vesthblished principle that
government-approved conduct cannot be the targgbwérnment prosecution,
(3) improperly finds the descriptors fraudulent), y#blates the First Amendment,
and (5) applies to the sale of cigarettes wholligiole of the United States.

A. The FTC’s Regulatory Policies
1. The FTC's Three-Pronged Regulatory Program
The FTC has the authority to protect consumers fiomfiair or deceptive

practices,’seePub. L. No. 75-447, 52 Stat. 111 (1938), and kascesed this
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power with respect to cigarette advertising sitee1940s. Congress confirmed
this regulatory power in the Labeling Act. The@mngress mandated specific
health warnings on all cigarette advertising anckpging. 15 U.S.C. § 1332. As
the Supreme Court has recognized, “to the extett@ongress contemplated
additional targeted regulation of cigarette adgarg” beyond these warningst “
vested that authority in the FTCREeilly, 533 U.S. at 548 (emphasis added).

As the district court found, the FTC has focusedimattention on low tar
cigarettes over the last half century. JA2475-lfBresponse to pressure from the
public health community, the FTC adopted two pofiggals” in this
area: (1) to “provide consumers with an incentvemoke the lower tar/nicotine
cigarettes rather than the higher tar/conventicig@rettes;” and (2) to “give
manufacturers a competitive incentive to produgarttes with low levels of tar
and nicotine.” JA2481. Consistent with these tggdhe FTC developed a three-
pronged regulatory program concerning the measungrdesclosure, and
marketing of tar and nicotine yields.

First, the FTC developed a standardized test methoddtogypeasuring tar
and nicotine yields, now known as the “FTC Method&A2479-80. In 1966, the
FTC notified defendants that “they would be pereditto advertise tar and nicotine

yields” based on FTC Method measuremed&2480. In 1967, the FTC began
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testing cigarettes under the FTC Method in its ¢afroratories and periodically
published the results. JA248&2.

The FTC concluded that the FTC Method providedeasonable
standardized method” that was “capable of beinggmted to the public in a
manner that is readily understandable.” JA4265-Blee FTC also concluded that
the “public interest requires that all test respltssented to the public be based on
a uniform method” because “[u]se of more than @s¢irng method ... would only
serve to confuse or mislead the public.” JA42B5.a result, the FTC advised that
“statements or representations” of tar and nicogieéds “based on non-
standardized tests having no official or governraksdénction would tend to
confuse and mislead the public.” JA4295. Inde®d978, the FTC rejected a
request to use a method other than the FTC Metha if the method would
producehigheryields:

In the Commission’s view, it would be deceptive to
advertise a tar figure which is higher than thedat
applicable FTC tar figure. If the headlined tarde
differs from the tar figure disclosed in accordametn
the cigarette industry’s voluntary disclosure agreat,
consumer confusion might be generated. ... Thexeio
the Commission’s opinion, tar values which arefegh

in cigarette advertisements must be consistent tivéh
latest applicable FTC tar number.

%¥'1n 1987, the FTC delegated testing responsilititthe Tobacco Industry Testing
Lab, which has since conducted the testing undé& stipervision. JA6806.
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In re Lorillard, 92 F.T.C. 1035, 1035 (1978).

Secongin 1970, to encourage “greater interest in olaa low tar and
nicotine cigarette” and to facilitate “competitiamong the cigarette companies to
meet that interest,” the FTC compelled the tobaedastry to include FTC
Method results in all advertising. JA4511. TheHhitially sought to implement
this requirement through a Trade Regulation Rul¢ aiowed the manufacturers
to submit instead a proposal that was publishedar-ederal Register and subject
to notice and comment. JA2482. The FTC rejedtechtanufacturers’ initial
proposal, but adopted a revised version of thegsal‘as a substitufer its
proposed trade regulation.” JA2482-83.

Third, the FTC mandated that any statement regardirgnnicotine
yields -- including descriptors -- must be substdat by FTC Method results. In
1967, the FTC announced its “enforcement policythwespect to “representations
relating to tar, and nicotine content of cigarettexlicating that it would “not
challenge” representations substantiated by the M&@od results. JA4295.

The FTC repeated this statement in its Annual Repdfongress. JA4458.

Consistent with this policy, the FTC entered intwoasent decree in 1971
with American Brands, in which the FTC announceat thwould permit the use
of shorthand descriptors such as “low,” “lower,etiuced” or “like qualifying

terms,” so long as the statement was substantigt€d C Method results.
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JA4544-45. The FTC reaffirmed this position in arenrecent consent decree that
explicitly provided that statements in advertisetsaommunicating FTC Method
results “with or without an express or implied repentation that [the] brand is
‘low,” ‘lower,’” or ‘lowest,’ in tar and/or nicotinéwould be permissibleln re Am.
Tobacco Cq.119 F.T.C. 3, 11 (1995).

2. The FTC’s Awareness Of The
Limitations Of The FTC Method

From the beginning of its program, the FTC knewt ttsastandardized test
method could not accurately predict how much tak @icotine any particular
smoker would intake. JA2483-85. As the distrmtit found, defendants
repeatedly told the FTC that its testing methoddldanot measure the tar or
nicotine that a human being would ingest from smglany particular cigarette”

because “[n]o two human smokers smoke in the same™ JA2484. As the
court acknowledged, “[tlhe FTC's press release anoimg its decisiomlearly
described the limitations of the standardized testhod it was adopting
JA2484-85 (emphasis added).

Furthermore, the FTC repeatedly investigated clsatigat its method was
misleading because it could not account for “conspéion,” the tendency of some

smokers to change the way that they smoke to obtane nicotine from low tar

cigarettes -- for example, “by taking more frequputfs, inhaling smoke more
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deeply, holding smoke in their lungs longer, covgrtigarette ventilation holes
with fingers or lips, and/or smoking more cigarstteJA2474, JA2519-51. On
each occasion, however, the FTC decided to retamethod. In 1977, for
example, the FTC investigated claims that its mesamsants were misleading
because some smokers might cover ventilation hiblgsare used on many low tar
cigarettes.Seed42 Fed. Reg. 21,155 (April 25, 1977); 43 Fed. Rdg856 (March
22,1978). The FTC recognized that smokers magnfmnsate” by covering
ventilation holes and thereby increase the amoti@ranhaled, but nonetheless
decided to retain its methodd.; see alsddA6802-03.

In 1981, the FTC began investigating whether aumitter design used in
BWTC'’s Barclay cigarettes was producing misleadirigiv numbers in the FTC
Method’s machine. JA6804. Throughout the invediamn and in subsequent
litigation, BWTC argued that, because of compensathe FTC Method was
flawed and deceptive. JA6803-06; 48 Fed. Reg.535(8pril 13, 1983); 49 Fed.
Reg. 23,121 (June 4, 1984). In response, the Fib@rtook a broad-based study
of low tar cigarettes and compensation, consultgd experts in smoking and
health -- including experts that testified for t@/ernment here -- and considered
other testing methods. In the end, it decidedmchange its method. JA6803-06.

In declining to change its program, the FTC reb@adepidemiological

studies showing that people who smoked cigardtegsmeasured lower in tar
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under the FTC Method were less likely to get carsanoking-related diseases than
people who smoked higher yielding cigarettes. D¥4352; JA7656 (collecting
and summarizing studies); JA9060; JA6806. As theegiment’'s own witnesses
have acknowledged, because these studies comparesdks incurred by actual
smokers, grouped according to FTC Method yieldsy thherently accounted for

any tendency to compensate by smoking individggdreittes more intensively.
JA9061-62.

The public health view that low tar cigarettes weséer continued at least
until 2001, when the National Cancer Institute mi#d Monograph 13. JA7655-
56. After a new review of the available epidemgptal literature, Monograph 13
concluded that there was “no convincing evideneg¢ thanges in cigarette design
between 1950 and the mid-1980s have resulted important decrease in the
disease burden caused by cigarette use eithemiokess as a group or for the
whole population.” JA7720. Nonetheless, evenghtlof Monograph 13, the
FTC has adhered to its low tar cigarette policy bhas not revoked its

authorization of defendants’ marketing of low tayasettes. SeeJA1151-53*

¥ The district court acknowledged that many studi@#tinue to suggest that low
tar cigarettes are safer and the government’s €4dperBurns, conceded that his
personal beliefs about “low tar” cigarettesru represent the scientific
consensus, even toda$ee, e.gJA2494-95, JA2497; JA9154.
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B. The Judgment Conflicts With The FTC’s
Specific Regulatory Policies And Must Be Reversed

The district court’s conclusion that low tar deptors are fraudulent, its ban
on those descriptors, and its required correctoramaunications, are
impermissible because they inescapably conflidghwhe FTC’s policies described
above. See Brown479 F.3d at 392. As a matter of law, defendacdsduct could
not violate RICO because it was subject to andaizéd by the FTC’s regulatory
regime.

It is axiomatic that, where an agency has takeniBp@ction pursuant to its
statutory authority, a court should not upset thg@me by applying a general
statute. Rather, any conflict between a geneatitt and specific regulatory
action must be resolved in favor of the regulataetion, unless Congress has
demonstrated a contrary interee, e.gHughes Tool Co. v. Trans World
Airlines, Inc, 409 U.S. 363, 387 (1973)liddlesex County Sewage Auth. v. Nat’l
Sea Clammers Ass'd53 U.S. 1, 20 (1981). This doctrine also fokofinom
separation of powers and administrative law prilegpwhich require the district
court to defer to the agency’s expertisee Chevron U.S.A., Inc. v. Natural Res.
Defense Council, Inc467 U.S. 837, 844 (1984rawley v. BethEnergy Mines,
Inc., 501 U.S. 680, 696 (199I)roy Corp. v. Brownerl20 F.3d 277, 283 (D.C.

Cir. 1997).
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For instance, ifPan American World Airways, Inc. v. United Sta®&l
U.S. 296 (1963), the Supreme Court rejected thegmmuent’s Sherman Act
challenge to conduct that was already governedregalatory scheme
administered by the Civil Aeronautics Board. Thau@ reasoned that “[i]t would
be strange, indeed, if [conduct] that met the nesents of the [specific Civil
Aeronautics Act] would be held to be antitrust atodns.” I1d. at 309;see also id.
at 305. That being so, “if the courts were toud# independently with their
conception of the antitrust laws, two regimes miggtitide.” Id. at 310.

Similarly, in Credit Suisse Securities (USA) LLC v. Billidg@7 S. Ct. 2383
(2007), the Supreme Court recently held that thgrast laws could not be used to
challenge certain underwriting practices subje@EL regulation where there was
(1) “the existence of regulatory authority,” (2)x&rcise [of] that authority,” and
(3) “a resulting risk” of “conflicting guidance, gairements, duties, privileges, or
standards of conduct.ld. at 2392. This was true even though the “SEC has
disapproved.. the conduct that the antitrust complaints &ttdeecause there was
“a serious line-drawing problem” differentiatingetipermitted or precluded
conduct and it would thus “prove difficult for many different courts to reach
consistent results.1d. at 2394-95 (emphasis in original\ fortiori, as the United
States itself acknowledgeapprovalof conduct by the specific regulatory agency

Immunizes it from attack under a general stat@eeBr. of United States as
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Amicus CuriaeCredit Suisse Securities (USA) LLC v. Billi@g§07 WL 173649,
at *12-13 (Jan. 22, 20073ge also Haddad v. Crosby Carp33 F.2d 1247, 1249
(D.C. Cir. 1976).

Consistent with these principles, this Court artteat have held that RICO
does not apply where the challenged conduct wasfajadly regulated by a
federal agency acting within its authority. Danielsen v. Burnside-Ott Aviation
Training Center, Ing.941 F.2d 1220 (D.C. Cir. 1991), this Court h&ldttRICO
could not be used to challenge conduct specificaliyplated under the Service
Contract Act (“SCA”). The Court therefore dismidse RICO action challenging
allegedly fraudulent wage classifications by goweent contractors because the
SCA vested the Secretary of Labor with the autiidatmake decisions regarding
applicable wage rates and these specific regulgiayisions supplied the relevant
standards and enforcement mechanisBee idat 1228-29. Since the SCA’s
comprehensive scheme foreclosed an implied cauaetioh under the SCA itself,
it also foreclosed a RICO action because “fram[tihg] action ... in terms of RICO
adds nothing.”ld. at 1228.

Tamburello v. Comm-Tract Cor®7 F.3d 973 (1st Cir. 1995), is to like
effect. There, the First Circuit held that an eoyele could not maintain a RICO
action to challenge conduct specifically governgdhz National Labor Relations

Act (“NLRA”). Despite the fact that the “[p]lairffis allegations arguably
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establish[ed] violations of both RICO and the NLR#ke court held that RICO
could not be applied in a manner that would intertgith the enforcement
mechanisms established under the NLRé.at 978;see alsdBrennan v.
Chestnut973 F.2d 644, 647 (8th Cir. 1992) (rejectingmapéto use RICO in a
claim “involv[ing] conduct protected and prohibitbg the NLRA”); Bridges v.
Blue Cross & Blue Shield Ass'835 F. Supp. 37, 41 (D.D.C. 1996) (applying
Danielsento hold that the Federal Employees Health Benéfits‘leaves no room
for a remedy under RICQO").

Finally, in Sun City Taxpayers’ Association v. Citizens UgstCo, 45 F.3d
58, 61-62 (2d Cir. 1995), the Second Circuit helat the filed-rate doctrine, which
recognizes the authority of regulatory commissiansonsider and set utility rates,
required dismissal of a RICO action alleging fraluging the rate-setting process.
As the court explained, any rate that is “approbedhe governing regulatory
agency” is “per se reasonable” and cannot fornbtms of a RICO actionld. at
62;see also Wegoland, Ltd. v. NYNEX Cp?7. F.3d 17, 22 (2d Cir. 1994)
(same).

In a similar context, numerous courts have disnistate consumer
protection claims challenging the use of low tasafgtors because the FTC has
authorized themSee Price v. Philip Morris848 N.E.2d 1, 50 (lll. 2005) (FTC

“specifically authorized” use of low tar descripgprcert. denied127 S. Ct. 685

75



(2006);Flanagan v. Altria Group, In¢gNo. 05-71697, 2005 WL 2769010, at *2, 7
(E.D. Mich. Oct. 25, 2005) (use of descriptors vissecifically authorized” by the
FTC). And, in recently holding that the Labelingt4oreempts similar state-law
claims of light-cigarette fraud, the Fifth Circeimphasized the FTC’s approval of
low tar descriptors, explaining:

[T]he use of FTC-approved descriptors cannot cauti

fraud. Cigarettes labeled as “light” and “low tar” do

deliver less tar and nicotine as measured by the on

government-sanctioned methodology for their

measurement. In fact, the Manufacturers are aesfignt

forbidden from making any representations as tddhe

and nicotine levels in their marketing about tatthre

not based on the FTC method. The terms “light” and

“lowered tar and nicotine” cannot, therefore, be
inherently deceptive or untrue.

Brown, 479 F.3d at 392 (emphasis addegk alsdVatson v. Philip Morris Cos.
420 F.3d 852, 862 (8th Cir. 2005) (recognizing thatFTC has determined that
the use of a “low tar descriptor in conjunctioniwits cigarettes’ FTC rating” is
“not ... deceptive”) (emphasis in original@v'd on other groundsl27 S. Ct. 2301
(2007);Clinton v. Brown & Williamson Holding€98 F. Supp. 2d 639, 652
(S.D.N.Y. 2007) (“there is no dispute that the H1&3 declined tdisallow[the]
terms [‘light’ or ‘lowered in nicotine and tar’] iresponse to several invitations to

do so0”) (emphasis in original).
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The conflict between the district court’s order ahe FTC’s regulatory
policies goes beyond the mexethorizationof descriptors; it constitutes a full-
scale assault on the FTC’s policies in two fundaadeespects First, the court
held that defendants’ use of descriptors baseti®®TC method was fraudulent.
However, the FTC warned the industry that it wdodddeceptive to publish the
results of any other testing methdah. re Lorillard, 92 F.T.C. 1035. Thus, the
very action that the court held to be deceptivieasing descriptors on the FTC
Method -- was the very action the FTC requireshs the use of descriptors
would not be deceptive. As the Fifth Circuit recognized;tsa claim threatens the
very existence of the FTC’s regulatory program:o ‘iold that the Manufacturers’
use of the FTC-approved terms relating to the Fp@r@aved measurement system
constitutes affirmative misstatement ... wodicectly underminehe entire
purpose of the standardized federal labeling systeBnown 479 F.3d at 392
(emphasis added).

Secongthe district court’s judgment is a direct attackthe FTC’s
requiremento disclose in all cigarette advertisements tihgitld information that
Is being characterized by the descriptors. Thanarnicotine figures serve
precisely the same purpose as the descriptoses,-to facilitate “mak][ing]
comparative assessments” based on the tar andn@iga¢lds produced by the

FTC Method. Brown & Williamson 778 F.2d at 39, 41. The accurate descriptors

77



can be false or misleading only if the tar yieldsduced by the FTC Method are
themselves false or misleading. Yet the courtnditiprohibit the disclosure of the
tar yields that the FTC requires, presumably bez@#ugcognized the absurdity of
deeming a governmerbmpelleddisclosure “fraudulent.” Since the disclosure of
FTC Method results is not and cannot be fraudddseription of those results
likewise cannot be fraud.

The district court summarily brushed these cordleside by stating, in a
footnote, that the “the FTC does not impose, reégular require” low tar
descriptors. JA3364 n.52. As a threshold matierquestion is not whether the
FTC “require[d]” descriptors. As discussed abavggeneral statute such as RICO
may not be used to impose liability for conduct thhasapprovedoy an expert
federal agencySee suprat 72-74.

Beyond that, the district court’s assertion that BT C never “regulate[d]”
descriptors is wrong. The statement appears twabed on the fact that the FTC

never issued a formal Trade Regulation Rule adohgsse use of descriptors.

%> The FTC itself indicated that lawsuits like thiseowould disrupt its low tar
policies when, in 1988, it opposed proposed letisiahat would have repealed
the Labeling Act’'s preemption provision and expos#zhcco companies to
liability for advertising and promoting low tar @gettes. JA5690; JA5829-33.
The FTC warned that it could generate “significairticonsistent” obligations on
the cigarette companies and subject cigarette asees to an “irreconcilable
conflict.” SeeJA5690; JA5829-33.
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But the critical issue is the substance -- notftihe -- of agency action. Like all
agencies, the FTC often acts and sets regulatdigigmthrough a variety of
regulatory tools other than formal rulemakitigindeed, numerous courts have
held that agency actions other than rulemakinges@mpreemptclaims®*

In short, the district court’s ruling that accuraiescriptions of tar and
nicotine yields produced by the FTC Method constitmisleading health
information is irreconcilable with the FTC’s consréd judgment that the FTC
Method produces meaningful health information gtaduld be provided to
consumers. The court’s ban on descriptors wousyaidably frustrate the FTC'’s
regulatory objectives and create precisely thelitjahg]” regulatory “regimes”

thatPan Americarand similar cases sought to avollan Am, 371 U.S. at 310.

% See, e.gHolloway v. Bristol-Myers Corp485 F.2d 986, 997-99 (D.C. Cir.
1973) (explaining FTC’s long history of using infieal means to secure adherence
to its policies)see alsdPrice v. Philip Morris, Inc.848 N.E.2d 1, 49-50 (llI.

2005); Testimony of FTC Chairman Oliver in HearBgfore the Subcomm. on
Transportation, Tourism, and Hazardous MaterialhefH. Comm. on Energy and
Commerce, 100th Cong. at 17-19 (1987); JA904 (raleng is “only one means

by which the FTC can obtain industry-wide complighc

¥ See, e.gGen. Motors Corp. v. Abram897 F.2d 34, 39 (2d Cir. 1990)
(rejecting the argument that an FTC consent dezaraot preempt state law as
“an exaltation of form over substance”) (citatimmitted and emphasis added,
Price, 848 N.E.2d at 46 (concluding that FTC may auttedonduct through
informal regulatory means).
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C. The FTC’s Authorization of
Descriptors Defeats Specific Intent To Defraud

The FTC’s authorization of descriptors also defaats matter of law any
showing that defendants acted with “specific intémtdefraud. Courts have
consistently rejected prosecutions targeting condpproved by the government
because to do otherwise would “sanction an ind@bénsort of entrapment by the
State -- convicting a citizen for exercising a page which the State clearly had
told him was available to him.Raley v. Ohip360 U.S. 423, 439 (195%ee also
Cox v. Louisiana379 U.S. 559, 571-72 (1965).

For example, irUnited States v. Levi®73 F.2d 463 (6th Cir. 1992), the
Sixth Circuit refused to allow a mail fraud clairadause employees at HHS had
approved the challenged activities. The court tiedd, given such approval, the
government was legally “incapable of proving beyan@asonable doubt the
intent required to convict” and the prosecutionlaied “fundamental notions of
fairness embodied in the Due Process clauke.at 468-69see alspe.g, United
States v. LaulB385 U.S. 475, 487 (1967) (“Ordinatrily, citizengymot be
punished for actions undertaken in good faith releaupon authoritative assurance
that punishment will not attach.”). Applying sieailprinciples, this Court has held
that approval expressed in an advisory opinionedday a Congressional ethics

committee could provide a good faith defense astiamof law to a false
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statements charge pursuant to 18 U.S.C. 8§ 10@te Sgood faith reliance upon
advice of counsel would establish a defense aggith801 ..reliance upon a
specifically authorized pronouncement of one oftébgignated committees would
a fortiori do so” United States v. Hansgi72 F.2d 940, 947 (D.C. Cir. 1985)
(emphasis added).

As this line of authority makes clear, there cambespecific intent here
because the very action challenged as fraudulesiawproved by the FTC.

D. The Descriptors Were Not Fraudulent

The district court’s judgment with respect to thleged low tar scheme
must also be reversed because the descriptorsneef&audulent” as a matter of
law. Under the mail and wire fraud statutes, tbesgnment “bears the burden to
negate any reasonable interpretations that woulceraalefendant’s statement
factually correct.” United States v. Migliaccj®4 F.3d 1517, 1525 (10th Cir.
1994). In other words, the government must afftmedy disprove “any
reasonable interpretation of an ambiguous statém@dier which it would not be
fraudulent. United States v. Rac632 F.2d 1114, 1120 (4th Cir. 19886¢e also
United States v. Diog®20 F.2d 898, 905-07 (2d Cir. 1963) (“it is induent upon
the Government to negative any reasonable interpoetthat would make the
defendant’s statement factually correct”). United States v. DaJ®91 F.2d 819
(D.C. Cir. 1993), this Court cited these cases ffably and found a violation of 18
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U.S.C. § 1001 only “because [defendant’s] statemeseire not literally true under
a reasonable interpretation of the [statementis]."at 832-33 & n.22.

Here, the government did not even attempt to gatis$ standard (nor could
it). Indeed, the descriptors drerally true -- “[t]here is ... no dispute that the
allegedly misleading terms [‘light’ and ‘lowered imcotine and tar’] accurately
describe the results of the FTC testing methddlihton, 498 F. Supp. 2d at 652.
Notably, the government did not, and could notheadege that defendants ever
expressly stated that light cigarettes are safat most, the allegation was that the
use of the descriptorsiplieda health benefit.” JA2611 (emphasis added).

Moreover, under the government’s theory, light ogjees are as unhealthy
as regular cigarettes only when smoked in a maomnier numbers sufficient to
produce “complete compensatiorSee, e.g.JA2488 (Because compensation is
essentially completéow tar cigarette smokers inhale essentially e amount
of nicotine and tar as they would from full flavagarettes, thereby eliminating
any purported health benefit from low tar cigarefte see alsaJA2488-89. This
Is because, as the government acknowledged arttistiniet court found, there is a
“dose-response” relationship between smoking aséadie; the less tar and
nicotine to which smokers are exposed, the lowersociated lung cancer risk.

JA2486; JA9080; JA1143.
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Consequently, the descriptors can be deemed “fals’if one interprets
those literally true statements as implying thgliicigarettes aralwayshealthier,
even for smokers who compensate completely (byinkiance, smoking more
cigarettes). But defendants never said anythingtely like that, and there is not
a scintilla of evidence that consumers understbediescriptors to imply that light
cigarettes would always be safer, regardless of thevcigarettes are smoked or
how many cigarettes are smoked. Far from the Gesonable” interpretation,
such an interpretation would not be “reasonablellait would defy common
sense.

Beverage companies would not be making an implitatise statement -- or
deceiving consumers -- if the companies describent products as “low cal”’ or
“low caffeine” even if consumers generally incregdeeir consumption to
“‘compensate” for lower levels of the sugar and@at they crave. The same is
true here. For example, if an individual compeeasdty smoking more light
cigarettes, such an individual cannot reasonaljgetxto obtain the same benefits
that he or she would have otherwise obtained bysmamking more. In short, the
government has ascribed to a literally true statéraegmeaning that is completely
counter-intuitive and unsupported by the eviden@néd thus has not come close

to negating “any reasonable interpretation thatld/otake the defendant’s
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statement factually correct” Indeed, the descriptors can hardly be deemed
unequivocally false when the Fifth Circuit recerdigclared that they “cannot
constitute fraud.”"Brown, 479 F.3d at 392.

E. The District Court’s Liability Findings And Injunct ion With
Respect To “Low Tar” Descriptors Violate The First Amendment

The district court’s judgment with respect to laav descriptors also violates
the First Amendment. Und&entral Hudson Gas & Electric Corp. v. Public Serv.
Comm’n 447 U.S. 557 (1980), the “entire regulatory sceégoverning a
commercial speech restriction must be evaluatekk:termine
(1) “whether the State’s interests in proscribitige[speech] are substantial,”

(2) “whether the challenged regulation advanceseheterests in a direct and
material way,” and (3) “whether the extent of tkstriction on protected speech is
in reasonable proportion to the interests servédiénfield v. Fanes07 U.S. 761,
767 (1993) (setting fort@entral Hudsortest);see alsdsreater New Orleans

Broadcasting Ass'n, Inc. v. U,%$27 U.S. 173, 183 (1999). The government bears

% Even under the less onerous provisions of thé EIVC Act, where, as here, the
challenged statements are “literally true,” thengstrbe “evidence of substance,”
usually consumer survey evidence, about what “dregn to whom the
advertisement is addressed find[s] to be the mess&rown & Williamson 778
F.2d at 40 (internal quotation marks omitted). é{¢inere is no evidence that
anyone interpreted descriptors to convey the messay light cigarettes will
always be safer even if they are smoked in a watygloduces the same amount of
tar and nicotine as full flavor cigarettes.
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the burden both of identifying a substantial ins¢@nd justifying the challenged
restriction. 1d.*®

1. The government cannot demonstrate a “substantakst” in
banning descriptors because there has been nomgoertal policy decision that
the descriptors are misleading or otherwise harnfigde suprat 69-71. Indeed,
as noted, the FTC approved the descriptors ashysddfendants because they are
based on the FTC’s own test methodolo§ge suprat 65-69.

Nor can the district court or Department of Justitz@m authority or
expertise to determine whether descriptors shoelddamned. The judiciary has no
authority to impose its own speech restrictionhi@ tace of a policy judgment by
the expert agency authorizing use of the challerspegch.See Turner Broad.
Sys., Inc. v. FC(520 U.S. 180, 195-96 (1997) (it is “beyond thenpetence of
the Court of Appeals itself to assess the relaisles and benefits” of the speech-
restricting policy). The same is true of the Depent of Justice, particularly
because the FTC -- the agency vested by Congrelse irabeling Act with

tobacco-consumer regulatory authority -- is an pe@lent agency, not subject to

% Although “inherently misleading” commercial speésmot entitled to
protection, the descriptors obviously cannot b&éirently misleading.” As noted,
the descriptors are true under a reasonable iefpon of them and the FTC
determined that such statements are not deceptise¢he Fifth Circuit held, “the
terms ‘light’ and ‘lower tar and nicotine’ cannotbe inherently deceptive or
untrue.” Brown, 479 F.3d at 392.
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the policy supervision of the Presidetumphrey’s Executor v. United States
295 U.S. 602, 625 (1935). Thus, allowing the Depant of Justice to establish
governmental policy on descriptors would undern@uagress’ decision to vest
such important public interest determinations iragency free from executive
influence.

No court has ever upheld a restriction on comméspaech where the
legislature or regulatory agency has authorizeda{lene encouraged) such speech
as in the public interest. Indeed, with respecdmmercial speech that
encourages harmful activity such as gambling arkaing, the Supreme Court has
frequently held that a regulatory or legislativeideonpartially to permit the
allegedly “harmful” speech bsomespeakers or igertainmedia directly
undermines any assertion that the government’sastevas “substantial”’ or that it
was “directly advanced” by the challenged resiictiGreater New Orleans
Broad. Ass'n527 U.S. at 193-94ARubin v. Coors Brewing Cb14 U.S. 476, 488
(1995). Similarly, this Court partially struck davan otherwise constitutional ban
on indecent speech before midnight because théateguischeme permitted such
speech osomepublic stations after 10 p.nSee Action for Children’s Television
v. FCC 58 F.3d 654 (D.C. Cir. 1995) (en banc). If tisithe effect opartial
permission to use the challenged speech, it inékpfallows that a legislative and

regulatory decisiomompletelyto permit the use of descriptors totally undermine
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any assertion that the district court’s prohibitesivances a substantial
governmental interest, much less does so matenalharrowly.

2. The government also cannot prove that the distaurt’s ban on
descriptors would “directly and materially” elimitgathe alleged “harm” because
defendants still would be required to discloseRM€ tar ratings in
advertisements. IRubin the Supreme Court found that a ban on disclogiag
alcohol content on beéabelscould not “materially advance” the substantial
interest in preventing consumers from buying beethe basis of alcohol content
precisely because the federal governnsametimepermitted such information in
advertising See514 U.S. at 488A fortiori, the court’s limited ban on
“descriptors” cannot materially advance its goatlefiying consumers information
about low tar cigarettes when the basis for therasrs -- the FTC Method
results -- must be included &l cigarette advertisements.

3. The district court’s ban is also plainly “morgensive than is
necessary” to serve any interest in avoiding comguwuonfusion. In addition to the
fact that any restriction beyond that imposed byp@ess or the FTC is overbroad
as a matter of law, there is a less restrictiveraditive that advances any
conceivable governmental interest: requiring deéms to make additional
disclaimers in their advertising. This very isssieurrently pending before the

FTC. SeeJA7871-907. Indeed, the court’s speech ban ischaseothing more

87



than its facially impermissible assumption “thag fublic is better kept in
ignorance than trusted with correct but incompietermation.” Pearson v.
Shalalg 164 F.3d 650, 657 (D.C. Cir. 1999) (quotidgtes v. State Bar of Arjz.
433 U.S. 350, 374-75 (1977pee also Bate4t33 U.S. at 375 (“we view as
dubious any justification that is based on the benef public ignorance”)44
Liquormart, Inc. v. Rhode Islan&17 U.S. 484, 503 (1996) (plurality) (“The First
Amendment directs us to be especially skepticatégtilations that seek to keep
people in the dark for what the government percetedoe their own good.”). In
Pearson this Court rejected as “almost frivolous” the gavment’s “paternalistic”
contention that explicit “health claims lackingdsificant scientific agreement’ are
inherently misleading because they have such as@we impact on

consumers ..” 164 F.3d at 655.

In light of the strong presumption in favor of aaeting, rather than banning,
potentially “misleading” speech, the Supreme Cbas “repeatedly point[ed] to
disclaimers as constitutionally preferable to alttisuppression.’Pearson 164
F.3d at 657 (internal quotation marks and citatiomstted);see also Bate<33
U.S. at 375 (“the preferred remedy is more disalestather than less”Peel v.
Attorney Registration And Disciplinary Com#96 U.S. 91, 109 (1990)
(discussing “presumption favoring disclosure ovanaealment”). Here, any

perceived consumer confusion would necessarily biertinan eliminated by
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disclaimers disavowing any health benefits (likesth communicated by
defendants after Monograph 13earson 164 F.3d at 657.

For these reasons, the district court’s judgmetth vaspect to descriptors
cannot surviveCentral Hudson

F.  The District Court Erred In Enjoining Defendants From
Using “Low Tar” And Other Descriptors In Foreign N ations

The district court’s ban on using low tar deschpts not limited to sales in
the United States. Rather, in section IlI(A)(4)tefOrder, the court extended the
ban to cigarettes sold anywhere in the world. JI&3%4. Thus, the court
purported to determine how cigarettes could be ptakin Germany, Argentina,
China, and scores of other countries around thédwiorespective of each
country’s own domestic policies. The court attesdpto justify this breathtaking
assertion of global judicial power by invoking thedfects” test. JA3513-1%.

The district court’s reasoning does not withstacritsny. Under § 1964(a),
the use of descriptors in foreign countries cartm@oénjoined unless such an
injunction would “prevent and restrain” a future@® violation. However, the
sale of cigarettes wholly outside the United Statemot violate RICO. Federal

statutes are presumed not to apply extraterritgnailless Congress expresses a

" This is the only provision of the final judgmehtt purports to have
extraterritorial application with respect to defants other than BATCo.
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contrary intentsee, e.g.EEOC v. Arabian Am. Oil Co499 U.S. 244, 248 (1991),
and Congress has expressed no such intent BeleNorth South Fin. Corp. v. Al-
Turki, 100 F.3d 1046, 1051 (2d Cir. 1996) (“The RICQudris silent as to any
extraterritorial application.”).

To be sure, some courts have applied the “effests to RICO, under
which a statue can apply extraterritorially to coatdabroad provided that conduct
has a “substantial effect” in the United Stat8ge, e.gAlfadda v. Fenn935 F.2d
475, 479 (2d Cir. 1991). However, nothing in RIGAts legislative history
reflects a congressional intent to reach condwattdhcurs outside of the United
States.See Jose v. M/V Fir Groy801 F. Supp. 349, 357 (D. Or. 1991) (rejecting
effects test as contrary to congressional inteHwever, even assuming -- which
this Court has never held -- that the “effectst tsgsplies, the worldwide ban on
descriptors would fail that test. The “effectsStteequires a showing of
“substantial effects within the United States” adfrect and foreseeable result of
the conduct outside the territory of the Unitedi&d Consol. Gold Fields PLC v.
Minorco, S.A.871 F.2d 252, 261-62 (2d Cir. 1989). The “effé¢est is not
satisfied by transactions that “have only remote iadirect effects in the United
States.”Id. at 262. Here, the government offered absolutelgwidence that the

use of descriptors in other countries would haweiampact on the United States --
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much less the direct, foreseeable, and substaftesdt required by the “effects”
test -- and the district court failed to make aungtsfinding.

Furthermore, the ban on the use of descriptorengign markets would also
impermissibly intrude on the sovereignty of foreiggttions. The district court
declared that there was “no justification, eitreggdl or ethical,” for permitting
anywhere in the world the use of descriptors th&tdoad prohibited in the United
States. JA3515. The court, however, should natllogved to arrogate to itself the
power to decide the domestic policies of foreigat&t, especially when the court
itself acknowledged that studies continue to suiias low tar cigarettes are
safer. See, e.¢g.JA2494-95, JA2497. The court’s legal and moaaivictions do
not empower it to legislate for the rest of the MoiSee, e.gMicrosoft Corp. v.
AT&T Corp, 127 S. Ct. 1746, 1758 (2007) (“Foreign condsggenerally] the
domain of foreign law [which] may embody differgydlicy judgments ....")
(citation and internal quotations omitte#);Hoffman-La Roche Ltd. v. Empagran
S.A, 542 U.S. 155, 165 (2004) (“Why should American Bupplant, for example,
Canada’s or Great Britain’s or Japan’s own deteatnom about how best to
protect Canadian or British or Japanese customens anticompetitive conduct
engaged in significant part by Canadian or Bribsldapanese or other foreign

companies?”)North South Fin. Corp100 F.3d at 1052.
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VI. THE DISTRICT COURT ERRED BECAUSE THE ALLEGED
FRAUDULENT STATEMENTS WERE NEITHER MATERIAL NOR
INTENDED TO DEPRIVE ANYONE OF MONEY OR PROPERTY

The district court also committed reversible emath respect to the alleged
schemes other than low tar (which fails for thesoges stated in Section V)
because it failed to apply two essential preretpssio any violation of the fraud
statutes: that the defendant must have intendddgove someone of “money or
property” and that the alleged fraudulent statemneundt have been “material.”

To show a violation of the mail and wire fraud atas, the government had
to prove that defendants’ statements were desiffaadulently to deprive tobacco
consumers of their moneysee McNally v. United Statet33 U.S. 350, 360
(1987). Even knowingly false statements (and the=e not) designed to mislead
the government or to deceive the public to secuppart for forestalling anti-
tobacco regulation are not actionable under theé ama wire fraud statutesSee
Cleveland v. United StateS31 U.S. 12, 19 (20003ee alsdReynolds v. East Dyer
Dev. Co, 882 F.2d 1249 (7th Cir. 1989).

Moreover, a fraudulent statement not only must beenwith the intent to
deceive, but must be “material”’i-e., “of importance to a reasonable person in
making a decision about a particular matter ordagtion.” United States v.
Winstead 74 F.3d 1313, 1320 (D.C. Cir. 1996ge alsd\Neder v. United States
527 U.S. 1, 25. The reasonable person for theqmpes is presumed to be a
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person of “ordinary prudence and comprehensiddatley v. Rosewood Care
Center, Inc. of Peorig388 F.3d 990, 1009 (7th Cir. 2004).

The district court did not address materiality annection with any specific
scheme (other than low tar cigarettes, discussedaat V ), or with respect to any
of the alleged predicate acts, but made two gewdsdrvations about if-irst, the
court said that the question of materiality “anssvéself” because defendants
annually spent “millions upon millions of dollars advertising.” JA3318. But,
theproductadvertising that defendants spent millions oroisthe source of the
alleged misrepresentations. Rather, the allegbtigpialsehoods were largely
contained in representations to government agewocitdee general public that
focused on issues such as ETS or addiction. Mereadarge majority (about
79%) of the statements cited in the district cauopinion werenternal
communications, which were never made availabtbeégublic and thus could not
have been intended or likely to defraud consum8ee infraat 110 n.43°

Secondthe district court assumed materiality basednenunsupported and
counter-intuitive contention that, “for much of tperiod,” defendants, rather than

the “public health community,” were “the primarywsoe of information regarding

3 Approximately 751 of the 822 documents the distburt cited on addiction
(91%) were internal communications, JA2065-24Avare 522 of the 610 (86%)
ETS documents, JA2943-3140.
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cigarette smoking and tobacco addiction” and it @sefore “reasonable ... for
consumers to believe that the Defendants’ statesveadurately reflected the
current knowledge about the dangers of smokind3317. The court’s only
support for this assertion is the part of its opindescribing the public health
community’s struggle to determine the essentiaiyantic issue of whether
smoking should be described as an “addiction” fpat988. SeeJA2069-79,
JA3317. But if consumers relied on tobacco comgeiniiew of addiction during
the “period”prior to 1988, there would be no fraudulent misrepresent
because, according to the court, those pre-198&nséamts comported with the
views of the public health community and only beedrmaudulent in that yeaiSee
infra at 105. And, after 1988, when the Surgeon Gemeralpublic health
community repeatedly told the public that smokisg@adictive, there is no
evidence or finding to support the implausible antthat consumers would look to
the financially motivated views of defendants, eatthan the “consensus” of the
public health community.

Finally, the complete absence of evidence thatcamgumer anywhere
actually took defendants’ statements into accaudeciding whether to purchase
cigarettes wholly belies the notion that a “reasd@aerson” would think these
statements important. Even though the governmead mot prove actual reliance

to establish a violation of the fraud statutes sithey reachschemeso defraud,”
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not just completed frauds, the absence of evidehaetual consumers’ views here
Is virtually dispositive, particularly given thdte alleged fraud occurred over
decades during which millions of cigarette purcihaseceived mandated health
warnings.

A more detailed review of the specific fraudulentiSrepresentations”
further reveals the deficiencies in the districtitts analysis.

A.  Youth Marketing

The government alleged -- and the district couwnfib-- that defendants
committed fraudhot by targeting youth with cigarette advertising (Whis not a
RICO violation), but rather bglenyingthat they targeted youth with their
advertising. But defendants’ statements denyinglymarketing cannot constitute
indictable mail or wire fraud crimes because th&yewneither material nor
intended to deprive smokers of money or property.

First, the district court never found that defendantastesnents denying
youth marketing werenaterial This omission is hardly surprising. Neitheriog
nor evidence supports the bizarre notion that arggn, young or old, would have
stopped or refrained from smoking if defendantafigted” that they marketed to
youth. Seeln re Tobacco Cases, |20 Cal. Rptr. 3d 693, 714 n.21 (Cal. Ct. App.

2004) (dismissing similar claims of fraud in deryiyouth marketing on
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materiality grounds; it was “implausible that” sustatements “factored into
[plaintiffs’] decision to smoke”)aff'd, 41 Cal. 4th 1257 (Cal. 2007).
Secondthere is no evidence or finding that defendaadsiials were
intended to deprive consumers of money or propdrigeed, the district court
found, and the government’s own witness conceded defendants’ statements
were motivated by a desire to “avoid regulatiorthy FTC.” JA2907; JA9118-109.

B. Nicotine Manipulation

Defendants’ denials concerning nicotine maniputatie@re not “material” to
a reasonable consumer’s purchasing decisions éasithple reason that there is no
evidence that tobacco consumption would be diffefesdrefendants (contrary to
the evidence and their own beliefs) admitted thay teliberately increased or
manipulated the levels of nicotine.

In any event, the denials were true. Defendantemwdenying nicotine
manipulation, were denying allegations that tepiked or increasedicotine
levels. JA2372, JA2379-80, JA2382-85. The distaurt, however, found

defendants’ denials false only by defining “nicetimanipulation” so broadly as to
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include design changes thratlucednicotine levels. JA2300-02. But defendants
never deniededucingnicotine levels, and the court never found todbeetrary>°

C. The Health Effects Of Smoking

The “adverse health consequences of tobacco [@&kknown.” Brown &
Williamson Tobacco Corp529 U.S. at 138. Indeed, Congress’ explicit wags
concerning these negative health effects have pemninently displayed on every
cigarette package since January 1, 1966. Thulg jlmy could find that a
reasonable [person] would be misled by [a] statemenrvhen the truth was under
his nose in black and white (many times oveAssocs. in Adolescent Psychiatry,
S.C. v. Home Life Ins. C®41 F.2d 561, 570 (7th Cir. 199%ge alspe.g, Blount
Fin. Servs., Inc. v. Walter E. Heller & C&19 F.2d 151, 153 (6th Cir. 1987);
United States v. Browr79 F.3d 1550, 1559 (11th Cir. 1996).

Here, the district court found only that, “in tharly days,” smokers “did not
want to believe ... that smoking was disastrousHeir health.” JA3317-19. Of

course, many courts have dated common knowledgeedfealth risks and

3 Moreover, defendants were correct in denying thatuse of ammonia during
their manufacturing processes raises the pH leivaiicotine or its rate of
absorption into the blood. The government’s exgeniformly testified that there
was insufficient evidence to conclude that defetglarse of ammonia caused an
increase in the pH level of nicotine or had angefon the rate of nicotine
absorption into the bloodstream or brain. JA9153JA9085; JA9116; JA9086-
88; JA9067.
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addictiveness of smoking to the 1950s or evenezaifiee, e.glnsolia v. Philip
Morris Inc., 128 F. Supp. 2d 1220, 1221 (W.D. Wis. 20@3}tate of White v. R.J.
Reynolds Tobacco Gdl09 F. Supp. 2d 424, 433 (D. Md. 2000). Cenaiby the
mid-1970s, the public was aware of smoking’s advéesalth consequences and
thus any inconsistent assertion by defendants amatlthe material to a reasonable
person. JA6332 At a minimum, smoking’s adverse health consegeshave
been universally recognized for at least the kastyears, and defendants have not
denied those consequences during that same tinoglpérhere is, therefore, no
basis for prospective reliefSee suprat 53-54.

D. ETS, Addiction, And Suppression

Finally, the government did not establish, nortthel district court find, that
defendants’ statements about the health effed& 8fand addiction, or their
alleged suppression of research, were materiaitended to deprive consumers of
money. As to ETS, only one act was charged (RA 423419. It concerns a
1977 statement and is not even mentioned in theatisourt’s findings or
conclusions regarding ETS. The evidence concerstizigments not charged as
predicate acts suggests at most that defendaatshs¢nts were designed to ward

off government regulation, such as prohibiting smgkn restaurants, not to

1 See alsdA9055; JA4759; JA5385; JA6316-17; JA4092-93.
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induce individuals to purchase cigarettes. Thees@nrue regarding the alleged
suppression of documentSeelJA3140-41 (suppression to “protect their public
positions ... avoid or limit liability ... in litigtion, and prevent regulatory
limitations”). As to addiction, there is simply basis to conclude that the
semantic debate over whether cigarette smokingesdiasidiction” or
“‘dependence,5ee infraat 105, would be material to a reasonable perswesi
both clearly convey the same important informatmionsumers -- that smoking
can be difficult to quit.

VIl. THE DISTRICT COURT ERRED IN FINDING FRAUD
RELATING TO ENVIRONMENTAL TOBACCO SMOKE

The district court concluded that, when defendasterted that the available
scientific evidence has not established that EXSeadisease, they violated
criminal fraud statutes because this view was eoytio a scientific “consensus”
that developed in 19865ee, e.g.JA3258-59.

However, good faith is a complete defense to allega of mail fraud.
United States v. Yound70 U.S. at 31-32. Relatedly, a “statement ahiop
cannot constitute fraud, except in unusual circamsts.” de Magno v. United

States636 F.2d 714, 720 n.9 (D.C. Cir. 19888e also United States v. Amlani

111 F.3d 705, 717-18 (9th Cir. 1997) (misrepredentaannot be based on
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expression of opinionMigliaccio, 34 F.3d at 1524 (“inaccurate, incorrect or
wrong” opinions not actionable).

These principles apply with particular force wigspect to an ongoing
scientific debate about the health effects of potglu Courts have repeatedly ruled
that “taking one side of a medical or scientifisglite is [not] ‘fraud.” Luckey v.
Baxter Healthcare Corp183 F.3d 730, 733 (7th Cir. 199%inger v. Am.
Psychological Ass’n1993 WL 307782, at *11 (S.D.N.Y. Aug. 9, 1993 hemn
parties are “engaged in heated debate as to thetidic validity of [a] theory ...
[expressing] their views to others over the telemhand through the mails ... does
not transform those acts into fraud constitutifgl@O conspiracy”)Senart v.
Mobay Chem. Corp597 F. Supp. 502, 506 (D. Minn. 1984) (“takingaaticular
view in a scientific debate” is protected by thesEAmendment).

Thus, a defendant’s views on a complex scientidisade about its products
will rarely, if ever, be deemed “false,” at leasiess it is clear that the defendant
did not subjectively believe the assertion or tha entirely devoid of legitimate
support. See Ollman v. Evang50 F.2d 970, 975-76 (D.C. Cir. 1984) (en banc)
(“There is no such thing as a ‘false’ opinion.Any other rule would severely
restrict valuable contributions to the marketplaté&eas by criminalizing any
input from commercial entities that runs countethi® majority or “consensus”

view. Such a result is foreclosed by both the aflkenity, supraat 27-28, and,
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given the obvious First Amendment implications, doetrine of constitutional
doubt. See Pennsylvania Dep’t of Corr. v. Yesk4 U.S. 206, 212 (1998).

Here, there was a legitimate basis for defendamesys that the link
between ETS and disease had not been definitigthpkshed.

1. As an initial matter, it is undisputed that, dref 1986, defendants’
statements were not contrary to any “consensugfi ender the district court’s
view of the facts. Before 1986, the Surgeon Gdnetzgose reports the court
found to “represent the scientific consensus onksmgoand health topics,”
JA2965, had not concluded that ETS exposure calisease. JA2948-63,
JA3139. Indeed, in late 1984, one of the governm&TS experts found that
there was a “paucity of data” linking ETS to lurancer in non-smokers that
“contrast[ed] sharply with the literature citedtive 1964 Surgeon General’'s Report
which characterized active cigarette smoking aguse of lung cancer.” JA5585.
In January 1986, Surgeon General Koop wrote tlingt 1. statement that the
‘currently available data do not support a condngdhat exposure to [ETS]
represents a health hazard’ is supportable, giverexisting evidence.” JA5650.
Thus, according to the court’s own findings, defamg’ pre-1986 statements
accurately reflected the state of the scientificlence at the time.

Nor was there any basis for concluding that angri@int uniquely

possessed relevant scientific evidence that wagailable to the scientific

101



community. Although the district court referreddefendants’ supposed “internal
acknowledgment of the hazards of secondhand smak&256, the only type of
“acknowledgment” identified was that ETS containbstances that could be
carcinogenic or toxic and that a few published istsithad found a weak statistical
correlation between spousal smoking and lung cant&2972-91. The Surgeon
General and public health scientists were well avedithese factsee, e.g.
JA2948-63, but also had not concluded that ETS sxgocauses disease. JA3139.

2. The district court also had no grounds to cotelthat defendants’
post-1986 ETS statements either lacked a legitilmasés or did not reflect the true
beliefs of the persons who made the statementeelh inl998 a federal district
court found that the EPA, using methodologies sinib that employed by the
Surgeon General and government experts here, didave “sufficient evidence to
conclude ETS causes cancer in humans” becausevtasra “significant number
of studies and data which demonstrated no associagtween ETS and cancer”
and because the “EPA did not demonstrate a statilytisignificant association
between ETS and lung canceFlue-Cured Tobacco Coop. Stabilization Corp. v.
EPA 4 F. Supp. 2d 435, 438, 463 (M.D.N.C. 199@)ated on other ground813
F.3d 852 (4th Cir. 2002). Standing alone, this8L.88ding by a federal court

demonstrates that defendants’ expression of sirmpgarons was not fraud.

102



Moreover, notwithstanding the alleged “consensugl&pendent scientists
shared defendants’ judgment about ETS and diseasaton after 1986. JA9057,
JA9059. For example, scientists continued to gueshe Surgeon General’s
conclusion because of the “limits of its methodgldgsubstantial gaps in the
available data,” and “substantial differences imagn on how to interpret the
data.” SeeJA6807-18; JA7405-53; JA7242 (recognizing thateHare still
uncertainties associated with the assessment of)ET&ewise, in 2003, the
editor of theBritish Medical Journaktated that “[w]e must be interested in
whether passive smoking kills, and the questionnoadeen definitively
answered. It's a hard question, and our methaglshadequate.” JA7931. The
district court provided no explanation of how defants’ opinions could have
lacked a legitimate scientific basis in light ahdar post-1986 statements by non-
industry scientists.

3. Nor was there any evidence that defendaelievedthat ETS had
been shown to cause serious disease in otheragiyadult non-smokers. All
of defendants’ current and former employees andultents consistently testified
that they believed that ETS had not been showaudse chronic disease in healthy
adult non-smokersSeelJA9077; JA9075; JA1155-56; JA9149-51. The existen
of two industry-sponsored studies by outside s@enfinding a correlation

between ETS exposure and disease, JA2990-91, dbesmstitute evidence of
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defendantsbeliefs. At most, these studies are consistetit the conclusion that
by the 1990s many outside scientists thought th& éausation had been
established -- a point no one denies. They deuggest that the minority view is
“false,” much less that it was not believed by aefents or devoid of a legitimate
basis.

VIIl. THE DISTRICT COURT ERRED IN
FINDING FRAUD RELATING TO ADDICTION

The district court’s ruling regarding “addictionansforms a semantic
debate into a criminal fraud case. Unquestionatsyoking is difficult to quit.

The question here, however, is which label to affixhis difficulty -- “addiction”
or “dependence.” Defendants did not commit a Ri@ation by arguing against
the use of the word “addiction.”

Fraud requires a misstatement of fact. A “factsasnething that is
“objectively capable of proof or disproofOllman, 750 F.2d at 982. A statement
Is factually “false,” therefore, only if it avers olearly implies an event or
characteristic that is disproved through objecevalence.ld. at 981. Thus,
statements concerning or using “indefinite ternmg,,’almost inherently cannot be
“false” because, by definition, they are vague mmgrecise. See idat 979-80.
More specifically, as noted, a “facial[ly] ambigulg” term cannot be fraudulent

unless the government affirmatively disprovagsy reasonable interpretaticof
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[the] ambiguous statement” under which it would betfraudulent.United States
v. Anderson879 F.2d 369, 376 (8th Cir. 1989) (emphasis ajjdegraat V(D).

Here, as the district court acknowledged, “[tjheestfic and medical
community has struggled with the choice of the prappmenclature to describe
the human affinity for nicotine and has moved fritwabituation’ to ‘dependence’
to ‘addiction.” JA2082-83. In 1964, the SurgeGrneral, applying accepted
scientific definitions, determined that smoking vsa$ addictive, but was a habit.
JA2071. It was not until 1988 that the Surgeonésainsaid that smoking was
“addictive” -- indeed, that smoking met “the samiéecia for addiction that apply
to heroin, morphine, and cocaine” -- and, even thenwas able to do so only by
significantlyredefiningthe criteria for determining addiction. JA2074{new
criteria used in 1988); JA2076-77 (intoxicationflwdrawal, tolerance eliminated);
see alsaJA9083 (describing same). Government expertslvebin the decision
to change the definition conceded that the labadlitive” was “pejorative,” a
“loaded term,” and had “antisocial connotation§A9082; JA5775.

More importantly, an ambiguous term cannot causesumexdeception
unless it is actually contrary tmnsumersunderstanding of that term -- regardless
of the technical definition given by the scientiiommunity. As the government’s
expert wrote in connection with the 1988 Surgeonésal’s report, “highly

technical terms” are not always accurately commateid to, or interpreted by, the
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“public.” JA5760. And here there is no evidenieattthepublic’'s understanding
of the term “addiction” would be the same as theg8an General or would
encompass cigarette smoking.e., that the public would call a dependent smoker
a “drug addict.” Indeed, that the Surgeon Genatalredthe definition of
addiction in 1988 to encompass tobacco productBromthat the term is
inherently ambiguous and its application to cigasetvas novel and controversial.
SeelJA9110; JA9112.

Thus, the government did not prove through clear@mnvincing evidence
that defendants committed criminal fraud at theetthrey took issue with the
characterization of cigarettes as “addictive.”

IX.  THE DISTRICT COURT'S APPLICATION OF THE
FRAUD STATUTES VIOLATES THE FIRST AMENDMENT

A substantial majority of defendants’ allegedlyudalent statements were
either designed to persuade government agenciegistators to reject more
severe regulation of tobacco products or to presenindustry’s views in the
ongoing public debates about tobacco. (Aftersgleéech directed at consumers to
induce a commercial transaction would not focusfonexample, denying that the
adverse health effects of ETS have been firmlylbdisteed or debating whether
tobacco produces “dependence” or “addiction” -sthare plainly statements

designed for the regulatory or public policy corttexStatements to reject more
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severe regulation enjoy immunity from statutory giies undeNoerr-Pennington
even if they are deemed false or misleading. Aatéments presenting views in
ongoing public debates may not, as the United Sitdelf has recognized, be
penalized unless it is demonstrated that the sp&alesv, or must have known,
that the speech constituted a false statementbtérfa that the statement was
actually material to consumerSeeBrief for the United States asnicus Curia
Supporting Petitioners at 17-19ike, Inc v. Kasky 539 U.S. 654 (2003) (“U.S.
Nike Brief”). Because the judgment rests on statemamtiected by the First
Amendment, it must be reversed in its entiféty.

A. Many Of The Alleged 148 Racketeering Acts
Are Protected By TheNoerr-Pennington Doctrine

Since “the whole concept of representation depepds the ability of the
people to make their wishes known to their repregarms,” theNoerr-Pennington
doctrine immunizes speech that “attempt[s] to paisithe legislature or the
executive to take particular actionZastern R.R. Presidents Conference v. Noerr
Motor Freight, Inc, 365 U.S. 127, 136 (1961), or otherwise “genuirsggks to

achieve [a] governmental result&llied Tube & Conduit Corp. v. Indian Head,

*1 This section addresses the First Amendment witheet to all of the alleged
schemes except for low tar, which is discussgalaat V(F).
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Inc., 486 U.S. 492, 507 n.10 (1988ge alsdJnited Mine Workers of America v.
Pennington381 U.S. 657, 669 (1965).

The doctrine protects not only speech made diréatthe government, but
also speech that is “incidental to a valid efforirtfluence governmental action,”
including, for example, a “publicity campaign dited at the general public,
seeking legislation or executive actiomillied Tube 486 U.S. at 49%ee id.at
503;Sosa v. DIRECTV, Inc437 F.3d 923, 934 (9th Cir. 2006). Accordinghe
Noerr-Penningtordoctrine protects speech that “advocate[s] ..sea@nd points
of view respecting [the] resolution of ... businassl economic interests.”
California Motor Transp. Co. v. Trucking Unlimited04 U.S. 508, 511 (1979).

The Supreme Court has also made clearNio&tr-Penningtonmmunizes
even false statements from statutory sancti®eee.g, Allied Tube 486 U.S. at
499-500;Boone v. Redevelopment Agency of San 84deF.2d 886, 896 (9th Cir.
1988);Davric Maine Corp. v. Rancoyr216 F.3d 143, 147 (1st Cir. 2000). In
Noerritself, the defendant allegedly engaged in aetigithat fell “far short of the

ethical standards generally approved in this cquihitncluding planting

*2 Noerr-Penningtonmmunity extends to a variety of statutory and omon law
actions in addition to the antitrust laws, incl@liRICO, which was modeled after
the antitrust lawsSee International Brotherhood of Teamsters v. PiNlorris,
Inc., 196 F.3d 818, 826 (7th Cir. 199%psa 437 F.3d at 931Sedima, S.P.R.L. v.
Imrex Co, 473 U.S. 479, 489 (1985).
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misleading newspaper and magazine articles, gengtatised research results
that falsely appeared to emanate from indepenaemcass, and grossly distorting
empirical data in order to slant the conclusionairor of the railroads. 365 U.S.
at 139;see alsdastern R.R. Presidents Conf. v. Noerr Motor Freigic., 155 F.
Supp. 768, 774-816 (E.D. Pa. 1957) (exhaustivelgilieg the alleged activities),
rev’'d on other grounds365 U.S. 127 (1961).

The district court paid lip service tdoerr-Penningtorbut decreed, without
explanation or citation, that the doctrine apploedly to six communications “made
directly to legislative bodies” i-e., the “testimony” of five of defendants’ CEOs
“before the Waxman Subcommittee” in the House afidteer from Philip Morris
to Rep. Waxman” concerning that testimony. JA32%95-Limiting Noerr-
Penningtonmmunity to only direct statements before Congregsainly wrong.
As noted, the Supreme Court has made clear thalatkeine extends to speech
that is “incidental to a valid effort to influengevernmental action,” including a
“publicity campaign directed at the general puldieeking legislation or executive
action,” andNoerr itself involved precisely such a publicity campaidillied
Tube 486 U.S. at 499.

Here, defendants’ statements concerning ETS, adel&ss, nicotine
manipulation, and youth marketing were designeespond to potential

regulatory and legislative initiatives by legisletothe Clinton Administration, the
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FDA and similar agencies, as well as the torremegtilatory and litigation
Initiatives by state and municipal governmentsr és@ample, under a proper
interpretation oNoerr-Penningtonalmost 60% of the public communications
cited by the district court in its findings of fagtgarding the addiction and
manipulation sub-schemes were petitioning or intidkto a petitioning campaign.
JA2065-388. Regarding ETS, it was just over 3QP42943-31403 If Noerr-
Penningtorstands for anything, it is that an industry carm®tenied its right to
participate in this type of “political arena” debah order to influence legislation
or regulation “in the very instances in which thght may be of most importance
to them.” Noerr, 365 U.S. at 139.

The district court’s judgment appears predicatedtatements that are

protected undeNoerr-Penningtorfit is impossible to know for sure because the

3 These statements include testimony concernindipgror anticipated
legislation, regulation, governmental reports, oblc commentary regarding the
same. The district court cited a total of appraatiety 3,511 statements by
defendants in the discussion of the alleged RIO®ssnemes. The vast majority
-- roughly 2,777 -- were purely internal communicas and hence not made to the
public at all. Of the remaining 734, approximatéh6 were protected kyoerr-
Penningtonapproximately 26 were public opinion advertisetsgapproximately
373 were commentaries on public issueg (a statement made by a defendant to
a public audience in a press release, letter tmawmer, annual report, newsletter,
website, or quoted in a publication); and only &ldod® were brand
advertisements. JA1952-3211.
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court failed to identify which schemes or racketggiacts formed the basis of
liability, see supraat IV). This error requires that the judgmentéeersed.

B. The District Court’s Judgment
Impermissibly Infringes Free Speech

It is a bedrock free speech principle that the govent “may [not] impair
the effective exercise of the right to discussliréedustrial relations which are
matters of public concern.Thornhill v. Alabama310 U.S. 88, 104 (1940). As
the Supreme Court has frequently noted, “erronstatements of fact” are
“‘inevitable in free debate.Gertz v. Robert Welch, In&118 U.S. 323, 340 (1973);
see also Time, Inc. v. HilB85 U.S. 374, 389-90 (1967) (same). Consequently
“punishment of error runs the risk of inducing aiwaus and restrictive exercise of
the constitutionally guaranteed freedom of spee€eitz 418 U.S. at 340.
Therefore, in light of the “profound national contment to the principle that
debate on public issues should be uninhibited,sband wide-open,” the Supreme
Court, in the libel context and elsewhere, hasumexjd] that we protect some
falsehoods” to ensure the “breathing space” dentbgléhe First Amendment.
New York Times Ce. Sullivan 376 U.S. 254, 270 (1964%ertz 418 U.S. at 341-
42.

The district court’s judgment violated these neagsspeech protections

both through (1) its substitution of its fictiorfabllective company intent”
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doctrine for the “specific intent” requirement aff) its unsupported presumption
that the speech at issue was material to consuri&sse errors applied to all of
the alleged schemes other than low tar (addresga@at V) and therefore require
reversal of the judgment.

First, with respect to defendants’ non-commercial speeeén if the district
court’s “collective intent” holdings somehow congaiwith statutory
requirements, those holdings would still run afolulthe First Amendment, which
does not permit eliminating tiseienterrequirement. For example, although the
New York TimeandTimemagazine were ultimately responsible for their
reporters’ falsehoods undeyspondeat superigorinciples, a court could not find
that a libelous or “false light” statement was detately or recklessly false unless
the personsactually involvedn preparing the challenged article knew the facts
were false or recklessly disregarded their falsige New York Times C876
U.S. at 287 (“The mere presence of stories inithe floes not, of course, establish
that theTimes'knew’ the advertisement was false, since theesthimind required
for actual malice would have to be brought homthé&persons in th€&imes
organization having responsibility for the publioatof the advertisement.”)But
the district court’s “collective corporate intertdctrine does worse than that by
attributing to the defendants’ speakers not onéylibliefs of other employees at

their corporation, but also the beliefs of thoseahpetingcorporations.See, e.g.
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Bose Corp v. Consumers Unjet66 U.S. 485, 505 (1984) (comparing libel to
fraud cases for purposes of scienter requiremes¢uRirst Amendment)n re
Grand Jury Mattey 764 F.2d 983, 987-88 (3d Cir. 1985) (explainingttin both
libel and fraud, ban is permitted because of seremquirement).

Secondand equally important, the district court’'s exgae definition of
what is “material” greatly chills protected speeshmatters of public interest. As
noted, the court essentially presumed materialitgleed, the court expressly held
that defendants’ representations were “materiaénew a “reasonable person”
would notregard them as important in determining whethgnihase tobacco.
JA3316-20.

Based on this reasoning, defendants’ views on adigsatters such as
youth marketing and nicotine manipulation were de@o influence consumers’
purchasing decisions, even though there was ne@egalthat any consumer was
actually influenced by those statements or thaptirpose of those statements was
to induce purchases, as opposed to respondingitteded attacks in the political
or regulatory arena. Under this dangerous doctang time an industry speaks in
the political arena about the effects of its pradwmn health or the environment, it
can be charged under RICO or the fraud statutes tneigh there is no showing
either that the challenged speech was intendettitace a commercial transaction

or that anyone took such speech into account inngakeir purchasing decisions.
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For example, executives from transportation or gmeompanies could be
imprisoned if they opined in good faith that theklbetween carbon dioxide and
global warming has not been established, becausevsews would purportedly

be “material” under the fraud statutes and wouldhigensistent with the
“consensus” position articulated by 2,500 interoradil scientists in a recent United
Nations report.SeeElisabeth Rosenthal & Andrew C. Revk®gience Panel Calls
Global Warming “Unequivocal N.Y. TIMES, Feb. 3, 2007, at Al.

The United States itself has correctly acknowleddpadl a far less draconian
California consumer protection law prohibiting ‘$aland misleading” statements
by a company “about its own products or its ownrapens” violated the First
Amendmentregardlessof whether those statements constituted “commiér@ia
“non-commercial” speech. U.8likeBrief at 28-29. The government argued that
the consumer fraud statute impermissibly chilledesih about commercial
products because liability could be imposed witreahowing of actual and
detrimental consumer reliance on the false staté&sndghe “traditional principles
that govern judicial actions for commercial miseggntations havaways
required a substantial link between the challersjattments and thresulting
injury ... [to] eliminate the prospect that ... a mises@ntation respecting a
commercial product or transactions might chill paied speech.” U.8like Brief

at 9-10 (emphases added).
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The government correctly observed that a “traddiauit for
misrepresentation is directed at what is esseyalhduct -- the inducement and
execution of a purchase or sale -- rather thardinéent of the speech itself,” thus
posing a “diminished risk of chilling protected egpsion.” Id. In contrast,
general statutes allowing actions against misremtasion “based on no more than
a threshold showing of materiality ... unacceptaibijl[] speech, particularly
unpopular speech that is likely to become the tavfsuch lawsuits.”ld. at 23,;
see also Gertz18 U.S. at 349 (since recovery was allowed “authevidence of
actual loss” a higher showing of scienter was nexg)i Madigan 538 U.S. at 620
(upholding a fraud prosecution against First Ameadtichallenge in part because
liability attached only if a “knowingly false” repsentation was made “with the
intent to mislead the listeneand succeeded in doing”$¢emphasis added)).

To be sure, the Solicitor General arguedNikethat, while the First
Amendment prohibited statutes allowing suit9biyate litigants absent reliance
and actual injury, such statutes would be permissilhere thegovernmenhas the
“exclusiveauthority to prosecute” because “institutional gtoaints” insure that

public enforcement will be neutral and not chilpapular speech. U.S8like Brief
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at 22-23 (emphasis added). Putting this errondmtimction asidé; it is true that
the focus of government-filed suits often ipteventdeceptive and fraudulent
practices and therefore a strict showing of releawould be impractical,
nonetheless, as the Solicitor General pointedesdn in such cases, the
government must demonstrate that the challengem<lare “important to
consumers and, hence, likely to affect their choic®r conduct regarding, a
product.” Id. at 16 (quotations omitted). Where, as hereatleged fraud was
ongoing for decades, and tobacco’s dangers hagdakn a matter of mandated
warnings and overwhelming public awareness for desathe complete absence
of any evidence of consumer reliance defeats atgnpial showing that the
statements here were material. This is particukade because the FTC -- the
agency charged with protecting tobacco consumamsipdeceptive

practices -- never found or alleged that any ofsfaéements condemned by the
district court misled consumers. Thus, under tieghment’'s own analysis in
Nike the judgment violates the First Amendment bec#@ysenalizes and

prospectively prohibits speech about a commere@dyct without any showing

* There is nothing to the government’s contenttwat the First Amendment is
somehow more threatened pyvaterights of action thagovernment
prosecutions. To the contrary, the “governmenitea enforcement of its own
laws” was the most basic concern “of the First Adraent, which by its terms
applies only to governmental actionPhiladelphia Newspapers Inc. v. Hepg35
U.S. 767, 777 (1986).
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that the speech made any difference, or even wely lio make a difference, to
consumer choice.

As the government explained ke these First Amendment protections
apply to both “commercial” and “non-commercial” sgé. Id. at 14. In any
event, the vast majority of statements found téakse here are more than mere
“commercial” speech, the test for which is whetther statement “does no more
than propose a commercial transactioBdlger v. Young Drug Products Corp.
463 U.S. 60, 66 (19833ee alsdBoard of Trustees v. FoR92 U.S. 469, 473-74
(1989) (reaffirming that the test is “whether ibposes a commercial
transaction”)Kansas v. United State$6 F.3d 436, 442 (D.C. Cir. 1994)
(commercial speech is “speech which does no mam pnopose a commercial
transaction”) (quotations omitted). Here, the vagjority of the speech at
Issue -- for example, the press releases relied bgdhe district court -- did not
propose a commercial transaction or even focugenific cigarette brandsSee
supraat 55. Rather, most of the speech was directdtegiublic and lawmakers,
and did not request consumers to purchase cigswrélentral Hudson447 U.S. at

561%

% At a minimum, the noncommercial speech here isxiricably intertwined”
with commercial speech and, as the United Statently acknowledged, the
Supreme Court has held “that the exacting First Adneent standards applicable
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PART THREE: ERRORS RELATING TO THE APPLICATION OF RICO

The district court erred in applying the specificcdures of RICO.
Specifically, the district court failed to make thedings necessary to support the
existence of a structured RICO “enterprise” or tefiendants conducted the
affairs of any enterprise through the alleged reedeng acts. The court also erred
in holding that defendants conspired to violate ®ithder 18 U.S.C. § 1962(d),
and thus the portion of the judgment relating tat $ection also should be
reversed.

X.  THE DISTRICT COURT ERRED IN FINDING A RICO

‘ENTERPRISE” AND THAT DEFENDANTS CONDUCTED ITS
AFFAIRS THROUGH THE ALLEGED RACKETEERING ACTS

To impose liability under § 1962(c), a person masgociate with an
“enterprise” and operate or manage its affairsuploa pattern of racketeering
activity. See Reve$07 U.S. at 185. “[T]he enterprise is establishg (1) a
common purpose among the participants, (2) orgéaizaand (3) continuity.”
United States v. Richardsph67 F.3d 621, 625 (D.C. Cir. 1999). The
“enterprise’s” “central role ... under RICO cannotdeerstated.”United v.

DeFries 129 F.3d 1293, 1310 (D.C. Cir. 1997). “[W]hes [eere] the prosecution

to noncommercial speech apply as well to ... littotes on commercial speech”
when the two forms of speech are so “intertwineBrief of United States as
Amicus CuriaeSupporting Vacatur at 1&redit Suisse Secs. v. Billing27 S.Ct.
2383 (quotingRiley v. Nat'l Fed'n of Blind487 U.S. 781, 796 (1988)).
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Is based on an illegitimate association in fast,gloof must establish [it]. United
States v. Neapolitarr91 F.2d 489, 499 (7th Cir. 1986). This elemardreover,
Is the “most difficult to show” because of the “par attention [that must be] given
to the organization and continuity requirementBérholtz 842 F.2d at 362-63.
Here, the district court never identified the RIGEterprise.” Although the
district court used the term “enterprise” fifty-&®& times in its findings of fact, it
expressly stated that “these Findings [do] not yntpat Defendants’ activities
meet the statutory definition” of that term. JA87/.9. And in its conclusions of
law, the district court’s constantly shifting deafian of the “enterprise”
encompassed no less than the entirety of the tobadastry and thus the actions
of every one of the tens of thousands of employe#sat industry. The court, for
example, at times characterized the enterprisends/fdual Defendants working
together ... through TIRC/CTR, the Tobacco Institate] an array of other
overlapping entities.” JA3269. At other timesw®aver, the court called it “a
group of business entities and individuals assediat-fact, including Defendants
to this action, their agents and employees, aneratiganizations and
individuals.” JA3261. But the court’s most teflicharacterization of the
“enterprise” is that it is “[lJike an amoeba” thadnstantly “changed its shape to fit
its current needs.” JA3265. This amorphous coheefenterprise” essentially

eliminates the requirement of a separate “entexgri8ecause no distinction was
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made between defendants and the “enterprise,’dte erroneously treateahy
purported act by any defendant as furthering thierprise’s affairs. This approach
cannot be squared with the requirements for progifRjCO “enterprise®

Indeed, here, the district court defined the emiggpentirely in terms of an
asserted “overarching scheme to defraud existinigoatential smokers.” JA3234.
By doing so, it effectively eliminated the requiremh that the government prove
the existence of arehtity separate and apart from the pattern of [racketggri
activity in which it engages.United States v. Turke{té52 U.S. 576, 583 (1981)
(emphasis added). By collapsing the concept aEfpnise” with the concept of
the alleged joint “scheme” to engage in variousidis the district court effectively
reduced RICO to a civil enforcement mechanism foakkeged mail and wire
fraud conspiracgimpliciter. But an enterprise requires “some structure, to

distinguish [it] from a mere conspiracyRichardson167 F.3d 621 at 625.

*® To the extent the “enterprise” here is deemecetdlband CTR, they no longer
exist, so there is no basis for the court’s injurectelief. See suprat 60.

*" The district court erroneously believed tRarholtzsupports this amorphous
conception of “enterprise.” JA3262-68erholtzmerely holds that thevidence
used to prove the “enterprise” requirement may kagetwith the proof of the
pattern.” 842 F.2d at 362-63. To the extent Berholtzwere to be read as
supporting the district court’s extraordinarilyxible concept of “enterprise,”
defendants respectfully submit that the Eighth @it stricter definition of
“enterprise” is the correct oné&See Asa-Brandt, Inc. v. ADM Investor Servs., Inc.
344 F.3d 738, 752 (8th Cir. 2008f; Odom v. Microsoft Corp486 F.3d 541,
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A review of the basic elements of a RICO “enteggridemonstrates the
serious flaws in the district court’s analysis.

First, the district court defined the enterprise’s “coaompurpose” at such a
level of generality as to render it meaninglesReduiring that members of an
enterprise have a ‘common purpose’ limits the pixdéiy boundless scope of the
word ‘enterprise’; it distinguishes culpable, fraron-culpable, associations.”
Ryan v. Clement®01 F.2d 177, 180 (1st Cir. 1990) (Breyer, see also First
Capital Asset Mgmt. Inc. v. Satinwood |85 F.3d 159, 174 (2d Cir. 2004)
(RICO “requires that a nexus exist between therpnge and the racketeering
activity .... [T]he individuals must share a commomgmse to engage in a
particular fraudulent course of conduct and woretber to achieve such
purposes.”). The Supreme Court has thus repeatsdlig that [RICO] liability
‘depends on showing that the defendants conductpdrtcipated in the conduct
of the enterprise’s affairs, not just thewnaffairs.” Cedric Kushner533 U.S. at
163 (quotingReves507 U.S. at 185) (emphasis in origina@e also Yellow Bus
Lines 913 F.2d at 954 (RICO sought “to outlaw the cossian of the predicate
actsonly whernthose acts were the vehicle through which a defiendonduct[ed]

or participat[ed] in the conduct of [the] enterpisaffairs.”) (emphasis added).

549-51 (9th Cir. 2007) (en banc) (noting that therat least a 4-4 circuit split on
this issue).
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Here, however, the district court found a “commamgose” in defendants’
overarching goal to “maximize the profits of thganette company Defendants”
and the fact that defendants engaged in similadwcing.g, all sold “light”
cigarettes). JA3263-64. But because “[a]ll fooffircorporations ... have a
motive to ... increase profits,” this fact cannot pblss‘exclude independent
behavior.” In re Managed Care Litig430 F. Supp. 2d 1336, 1354-55 (S.D. Fla.
2006). Similarly, mere parallel conduct cannoabBsh an “enterprise” where, as
here, such conduct is “in line with a wide swathraifonal and competitive
business strategy unilaterally prompted by comnmenegptions of the market.”
See Bell Atlantic Corp. v. Twombf27 S. Ct. 1955, 1959 (2008ge also, e.g
Begala v. PNC Bank, Ohio, N,&£14 F.3d 776, 781-82 (6th Cir. 2000jhertad v.
Welch 53 F.3d 428, 443 (1st Cir. 199%)nited States v. Bledso&74 F.2d 647,
666-67 (8th Cir. 1982)n re Managed Care Litig430 F. Supp. 2d at 1345. No
one, for example, contends that Coke and Pepsignaitilar diet colas through a
joint “enterprise.” In other words, since eacheatdefant corporation seeks to
maximize itsown profits, behavior designed to “maximize profits fbe tobacco
industry” is not a reasonable ground for distinging between actions done on
behalf of the “enterprise’s affairs” and those enting their ‘bwnaffairs.” Cedric
Kushner533 U.S. at 163 (emphasis in original). Indeedleurthe court’s

rationale, any industry could be found to be a RI€fterprise” since the

122



participants in every industry aim to maximize th@ofits and engage in parallel
business conduct.

Secondto show the requisite “continuity” and “organiat,” “there [must]

1113

be a certain core of constant personnel” demomsgy#hat the “associates are
bound together ... [in] a continuing unit.United States v. Hoyld 22 F.3d 48, 51
(D.C. Cir. 1997) (quotingPerholtz 842 F.2d at 362). This is necessary to
determine whether “a nexus exist[s] between therprise and the racketeering
activity.” First Capital Asset Mgmt385 F.3d at 174ee also Bachman v. Bear,
Stearns, & Cq.178 F.3d 930, 932 (7th Cir. 1999) (Posner, CA.rorporation is
an inanimate object that cannot itself decide tormod crimes, divide
responsibilities, or establish a chain of commancan do such things only
through its agents and employe&ee United States v. Whifdl 6 F.3d 903, 925
(D.C. Cir. 1997)United States v. Vio]85 F.3d 37, 43 (2d Cir. 1994). A
corporation’s employees, however, obviously undertaany activities that are for
the sole benefit of the corporation, not some jtemterprise” comprised of the
corporation and its competitors. Thus, absenttifieation of the individuals who
either committed the predicate acts or managetetiterprise,” it is, again,
impossible to discern whether the alleged fraudewadertaken in “the conduct

of the ‘enterprise’s affairs, not just [each cogierdefendant’spwn affairs.”

Cedric Kushner533 U.S. at 163 (emphasis in original). Hereyénwer, the
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district court never identifiedny specific individuals whose acts were purportedly
attributable to the enterprise.

The absence of any “continuity” or “organization”“common purpose” is
also demonstrated by the lack of findings on thterpnise’s goals or structure after
December 1953. The district court claimed thag December 1953 meeting,
“executives of five defendants” purportedly “agréedaunch their long-term
campaign to deceive and mislead.” JA3267-68. den if true (it is not), the
district court never hints how theriterprisé decided to commit the fraudulent
“schemes” that could not have been contemplatd®%8. Nicotine manipulation
claims were not even lodged against defendants18994. SeeJA2370-79. The
first denial of marketing to youth was 1962 (RA ) lle first alleged assertion
that nicotine was not addictive was 1983 (RA 5@, anly alleged denial that ETS
caused adverse health effects was 1977 (RA 42)thanfirst of the alleged acts
relating to low tar cigarettes did not occur ua®67 (RA 119). JA3419, JA3422,
JA3435, JA3436. The court cited no evidence ofessabsequent agreement
among defendants to engage in joint criminal agtinggarding those issues.

Indeed, in its nearly 200 pages of factual findinglating to the alleged

enterprise, the district court never once suggetstatithe affairs of the enterprise
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related in any way to low tar cigaretteS8eeJA1748-946° To the contrary,
defendants have always vigorously competed ageadt other in the
development, advertising, and marketing of redugetl} cigarettes. Likewise,
although each manufacturing defendant’s execuéstfied before Congress that,
contrary to the accusations of then-FDA Commissidreavid Kessler, they did not
spike their cigarettes to increase nicotine leadg, suprat VI(B), there is no
evidence that these statements reflected jointigcis opposed each defendant’s
independent, individual interest in responding toKessler's accusations. Nor
did the district court find that defendants actelllectively in the suppression of
research or destruction of documents. JA3141 (‘Ghidence of Defendants’
suppression of research and destruction of docismeamtsists of events which
often seem to be unrelated and to lack any unifilingad.”). There is, therefore,
absolutely no basis upon which the district coodld have found a “nexus”

between any “enterprise” and these so-called sch@fneaud.

8 The only arguable joint conduct concerning lowdigarettes involved the
manufacturing defendants’ and TI's participatiorthie political process:

testimony by defendants’ executives while sittimgtioe same congressional panel,
seeJA2605-08; statements by defendants to the FTG-8#& JA2616, JA2601-
03, JA2607-08, and JA2617-18; and defendants’ gibimissions to a
government agency regarding the FTC Method, JAZBDQIA2606, JA26109.
There is no finding or evidence that these statésneare false and, in any event,
they are constitutionally protected petitioninghaties. See suprat IX(A).
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In short, the district court failed to make thediimgs necessary to establish
that defendants banded together in a structuredRé&dterprise” or that there was
a “nexus” between that “enterprise” and the allegestlicate acts.

Xl.  THE DISTRICT COURT ERRED IN RULING
THAT DEFENDANTS VIOLATED 18 U.S.C. § 1962(d)

For all of the reasons stated above, the distaatteerred in ruling that
defendants violated 18 U.S.C. § 1962(d). That@ectf RICO makes it “unlawful
for any person to conspire to violate any of thevmions of subsection (a), (b), or
(c) of this section.”ld. Because the district court’s ruling that defemtdaviolated
8 1962(c) was predicated on the legal errors desdrabove, its ruling that
defendants violated § 1962(d) must also be reverSed Nolen v. Nucentrix
Broadband Networks Inc293 F.3d 926, 930 (5th Cir. 2002) (the “failuoeplead
the requisite elements of either a Section 196&(a)Section 1962(c) violation
implicitly means that [plaintiff] cannot plead angpiracy to violate either
section”);Simon v. Value Behavioral Health, In208 F.3d 1073, 1084 (9th Cir.

2000) (same)see also Beck v. Prupis29 U.S. 494, 503-05 (200%).

9 Moreover, the district court erred in holding dedants liable under section
1962(d) simply on a showing that “each Defendadividually agreed to commit

at least two Racketeering Acts,” JA3324, insteafinofing, as required, “an
agreement to conduct or participate in the affafran enterprise and an agreement
to the commission of at least two predicate act#iited States v. Neapolitad91l
F.2d 489, 499 (7th Cir. 198@&brogated in part on other grounddat’l Org. for
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PART FOUR: REMEDIAL ISSUES

The district court also made numerous errors inasipg relief.

Xll.  THE DISTRICT COURT ERRED BY REQUIRING THAT
DEFENDANTS ISSUE “CORRECTIVE COMMUNICATIONS”

The district court’s remedial order requires thenpanies to make a series
of “corrective” communications, ranging from thealté effects of smoking to the
companies’ alleged improper manipulation of cigaretesign. JA1621-26. This
coerced speech exceeds the district court’s rerhpoveers under § 1964(a),
conflicts withMicrosoft and violates the First Amendment, the Labeling, And
due process.

A.  Section 1964(a) AnaMicrosoft
Under 18 U.S.C. § 1964(a), the district court’s egines must be shown to

prevent and restrain RICO violationBhilip Morris, 396 F.3d at 1190. Thisis
also mandated by this Court’s rulinglimited States v. Microsoft Cor®253 F.3d
34 (D.C. Cir. 2001), which requires the districudato “base its relief on some

clear indication of a significant causal connecti@tween the conduct enjoined or

Women, Inc. v. Scheidles10 U.S. 249 (1994). Indeed, the district céaifed
even to identify any individual who understood stepe of the alleged enterprise
and agreed to participate in its operation or manant. See Hernandez v.
Balakian 480 F. Supp. 2d 1198, 1214 (E.D. Cal. 2007).
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mandated and the violation found directed towaedrémedial goal intendedId.
at 105.

The “corrective” communications ordered by theriistcourt do not meet
this standard because they are not intended teépteand restrainfuture
conduct. Instead, by definition, a “correctivedt&ment is designed to correct the
effects ofpastconduct. Indeed, the court itself acknowledgedithckward-
looking character of the remedy, by contending tha&s “required to correct”
defendantsprior “campaign of deceptive or misleading marketingA3366.

And the court confirmed the backward-looking ch&gaof the remedy by relying
on two of this Court’s decisions, which upheld eative advertising under the
First Amendment if, and only if, it was necessarghange an existing “false and
material belief” among the public causeddast“deceptive advertisement[s].”
Warner-Lambert Co. v. FTG62 F.2d 749, 762 (D.C. Cir. 1978ge also
Novartis Corp. v. FTC223 F.3d 783, 787-88 (D.C. Cir. 2000) (affirmiingding
“that the challenged [past] advertising playedub&antial role’ in creating or
reinforcing a false belief”).

The government argued below that such correctatestents would serve
to “prevent and restrain” future RICO violations inpculating the public against
potential future fraudsSee, e.g JA1136.But this too is wrong, because the

government never explained how -- let alone prawedl -- “corrective
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communications” would deter future false statemgpasticularly in light of the
prohibitions of the MSA and the ubiquitous informatalready available to the
public on the risks of smoking.

B. First Amendment

Even if the district court’s order is intended twrrect lingering consumer
confusion, it still violates the First Amendmentdeed, the corrective
advertisements remedy fails even @entral Hudsortest for commercial speech.
There was no finding that the government’s interasé substantial or that the
remedy truly advances these interests in a dirttnaaterial way, particularly
given that the corrective advertisements add ngttorthe health warnings already
on every package of cigarettes and the massivecpedhlication campaigns already
being conducted by the government, defendantsptieds. See Warner-Lambert
562 F.2d at 76 \ovartis Corp, 223 F.3d at 787.

In any event, the relatively lenient commercialesgestandard is not
applicable here. That standard applies to coespedch only if the coerced
speech is a commercial “advertisement” and, thely, to “a requirement that [a
party] include in his advertising purely factuabdamcontroversial information.”
Zaudererv. Office of Disciplinary Counsel of Supreme Cair©Ohiq 471 U.S.

626, 651 (1985). ThudYarner-Lambert CoandNovartis Corp, permitted FTC
corrective advertising orders only because, inrtabsence, theatlvertisements
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themselvefwvould be] part of a continuing deception of théfic.” Warner-
Lambert 562 F.2d at 769 (emphasis added). Here, howthesdistrict court’s
corrective advertising goes well beyond mandatingomtroversial disclosures
relating to commercial speech in existing adventisets. It requires publication of
freestanding statements, some of which defendagdsously dispute, published
In newspapers, television, and internet sites, iyhoiconnected to any
commercial advertisements. Accordingly, the ordirfarst Amendment standard
for coerced speech applies -- a standard thatveot #ne district court contended
can be satisfied heré&ee, e.gRiley, 487 U.S. at 800-01)nited States v. Nat'l
Soc'’y of Prof'l Eng’rs 555 F.2d 978, 984 (D.C. Cir. 197@jf'd, 435 U.S. 679
(1978);Nat’'l Comm’n on Egg Nutrition v. FT,G70 F.2d 157, 164-65 (7th Cir.
1977).

C. Countertop And Header Displays

The district court also erred in requiring thatelefants force retailers to
maintain large and obtrusive counter-top and heddptays containing warning
information. The order requires the counter-togptlys to be “free-standing
display[s] with a minimum height of 30 inches anchi@mimum width of 18 inches
that [are] placed on the counter at retail shogkiwihe line-of-sight of any
customer who is standing in line for the registetA3387. And header displays
are “banner[s] that [are] displayed by a retailetha top of a cigarette display
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case, which may show a cigarette brand name, ¢tgdyend imagery, prices for
cigarettes, or promotional offers to consumersx3388.

The district court’s order appears to require #geth enjoined defendant
separately require theameretail stores to display substantively identitait
separate, counter-top and header signs. JA16B8.cdurt made no pretense of
justifying such anultiple display requirement, and this duplication of wags on
large signs on the same retail countertops is lfgedundant and excessive, and
cannot possibly be justified under the last twangoofCentral Hudson See, e.g.
Zauderer 471 U.S. at 651Cent. Hudson447 U.S. at 566.

The retail display order also would improperly inspasevere burdens upon
innocent third-party retailersSee Cook Inc. v. Boston Scientific Cpg83 F.3d
737, 744 (7th Cir. 2003) (“[I]n determining the appriate scope of an injunction
the judge must give due weight to the injunctigrossible effect on innocent third
parties.”);accord, e.g.Nat'l Wildlife Fed’'n v. Burforg 835 F.2d 305, 326 (D.C.
Cir. 1987);Population Inst. v. McPhersoid97 F.2d 1062, 1067 (D.C. Cir. 1986).
Defendants have contractual relationships with heasl of thousands of retailers.
SeeJA1673. Compliance with the display requiremewtsich would typically
require signs exceeding the height of most Amesaahen placed atop store
counters, would severely impede store clerks’ Bhib view their stores, a

significant concern of retailers. JA1674-75, JAAB5.
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Moreover, many retailers consider “[clountertop@pa particularly the
most visible space at the point of sale -- [tothe]most valuable retail space in
[their] retail outlets.” JA1648; JA1644. Thusspliaying three or more separate,
substantively identical signs meeting the largeimirm dimensional requirements
of the district court’s order would force retailergher to “forgo the revenue from
sales of items that are currently displayed oniftflteuntertops in favor of the
displays required by the Order or to forgo the reefrom the merchandising
agreements that [they] have with cigarette manufacs.” JA1648; JA1644.

D. Labeling Act

The district court’s requirement that correctivercounications be placed on
cigarette packs through package onserts, JA168@ rahs afoul of the Labeling
Act. The Labeling Act expressly provides that “[n]atsiment relating to smoking
and health, other than the statement required ¢yose4 of this Act, shall be
required on any cigarette package.” 15 U.8@334. The Supreme Court has
made clear that, by enacting the Labeling Act, “@ress unequivocally
preclude[d] the requirement of any additional staats on cigarette packages
beyond those provided” by the AdReilly, 533 U.S. at 542.

E. Lack Of Fair Notice

The district court’s remedies should be reversezhbse they were imposed

without adequate notice and opportunity to respmscequired by due process and,
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consequently, the record is devoid of evidencettiede remedies would be
effective in preventing and restraining future RI€iOlations. See Microsoft253
F.3d at 101-03 (noting the “cardinal principle ofraystem of justice that factual
disputes must be heard in open court and resolvedgh trial-like evidentiary
proceedings”)see also United States v. Armour & G402 U.S. 673, 682 (1971)
(due process guarantees parties the right to natidean opportunity to litigate the
Issues presented)indsey v. Norme#d05 U.S. 56, 66 (1972).

Although the government raised the prospect ofemive communications
before trial, it repeatedly refused to identifyheit their content or the manner in
which they would be made. Indeed, during the freatedies phase of the trial,
the only mention of corrective communications cdroen a government witness
who endorsed the general idea of such a remedsefuged to discuss it in detail.
JA1292; JA9346 After trial and closing argument, the government preskat
proposed remedial order thettll failed to identify the precise nature of the
corrective communications, but finally set fortiafigeneral categories of
corrective communications and recommended an axtepsblication and
distribution campaign. JA1306-13. No evidence @aaer introduced at trial on
any of these points. Defendants objected to themonent’s late disclosure on
the ground, among others, that they were deprivedh@aring and submitted an

offer of proof that outlined the evidence they wibbhve offered if the proposed
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remedies had been disclosed during trial. JA14T¥9¥he district court adopted
the government’s proposal.

This violatesMicrosoft. The extensive program of publication and
distribution required by the remedial order -- imtihg publication in more than
three dozen newspapers and magazines, prime tiewesien advertising, onserts
on packages of cigarettes, and signs in retaibéskaments throughout the United
States -- wageverthe subject of any testimony or evidence at trials simply
adopted wholesale from the government’s post-$ti@mission. As detailed in
defendants’ Emergency Motion to Stay, the resul simply to ignore the tens of
millions of dollars of costs imposed upon defenddiyt the campaign and the vast
burdens imposed upon third party retailers.

Moreover, because the district court failed to heldearing on this issue, the
record is devoid of evidence that these “correatimmunications” remedies
would be effective in preventing and restrainingufa RICO violations. Indeed,
the government submitted a post-trial baemittingthat the record was
insufficient to support any particular wording favrrective communications,
requesting instead that the district court deletfadetask of devising the
“corrective statements” to a third party. JA345D{&e final remedial order fails

to indicate precisely what defendants must statkarcorrective communications).
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Likewise, there was no hearing with respect to mathyer remedies
iImposed by the district court -- remedies thatgbeernment requested after trial --
involving such matters as asset transfer restriciiod document disclosure.
Consequently, there was no evidence or findingsthiese remedies would prevent
and restrain future RICO violations, and defendaetger had the chance to
challenge the remedies as duplicative of existisgldsure obligations,
unnecessary to prevent future RICO violations, inbdurdensome, and in some
cases, impossible to folloW. See also Califano v. Yamasaki2 U.S. 682, 702
(1979) (“injunctive relief should be no more burdeme to the defendant than
necessary to provide complete relief”).

Xlll.  THE DISTRICT COURT'S GENERAL
INJUNCTIONS ARE IMPERMISSIBLY VAGUE

Under the district court’s order, defendants arertipanently enjoined from
committing any act of racketeering, as defined8riJ1S.C. § 1961(1), relating in
any way to the manufacturing, marketing, promotiogglth consequences or sale
of cigarettes in the United States.” JA1619. Ddbnts are also “permanently
enjoined from making, or causing to be made inway, any material false,
misleading, or deceptive statement or represemadioengaging in any public

relations or marketing endeavor that is dissemah&iaehe United States public

*% JA1636-40, JA1686-98, JA1699-703.
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and that misrepresents or suppresses informatiooecning cigarettes.” JA1620
These amorphous proscriptions come nowhere clospdcifying the precise acts
enjoined and, thus, leave defendants to guesse gteril of criminal contempt,
whether their conduct conforms with the requirersaftthe Order! In addition,
these proscriptions unconstitutionally threateohi defendants’ exercise of First
Amendment rights.

Federal Rule of Civil Procedure 65(d) expressly daes that “[e]very
order granting an injunction ... shall be speadifiterms; shall describe in
reasonable detail, and not by reference to the mpor other document, the act
or acts sought to be restrained.” Fed. R. i65(d). The Supreme Court has
emphasized that “the specificity provisions of Ré#€d) are not mere technical
requirements”. “Since an injunctive order prohsbtonduct under threat of
judicial punishment, basic fairness requires thasé enjoined receive explicit

notice of precisely what conduct is outlawe&thmidt v. Lessard14 U.S. 473,

*1 In denying defendants’ post-judgment motion farification,see suprat 13,
the district court relied on three cases that mapposite. JA3510. Two did not
involve either RICO or an “obey the law” injunctioee S.C. Johnson & Son,
Inc. v. Clorox Ca.241 F.3d 232 (2d Cir. 20015yof’'l Ass’n of Coll. Educators v.
El Paso County Cmty. Coll. Dis#Z30 F.2d 258 (5th Cir. 1984). Indeed{lorox,
the Second Circuit acknowledged that “an injunctinst be more specific than a
simple command that the defendant obey the la@idrox, 241 F.3d at 240. And
the third caselnited States v. Carspb2 F.3d 1173 (2d Cir. 1995), did not
address whether the injunction at issue was anith\@ey-the-law” injunction.
Seeidat 1183-85.
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476 (1974). The district court’s vague order phamins afoul of these
requirements.See SEC v. Savoy Indus., Ji&65 F.2d 1310, 1318-19 (D.C. Cir.
1981) (reversing injunction ordering defendant ‘hotengage in any act, practice
or course of business which operates or would ¢pesa fraud or deceit upon
any person”)Gulf Oil Corp. v. Brock778 F.2d 834, 843 (D.C. Cir. 1985);
Common Cause v. Nuclear Regulatory Comaf F.2d 921, 926-27 (D.C. Cir.
1982).

The generalized injunction to obey the law in theef of more than 1,600
pages of findings also violates the First Amendnaerat due process. Although
some of these findings are express prohibitionstreionply reflect the district
court’s disapproval of various aspects of defergldnisiness practices -- for
example, using white filter paper for cigaretted arlling cigarettes at price
discounts -- that are not expressly found to bedutent. Thus, the court’s
decision provides no way for defendants to knoveigedy what conduct is barred
-- making it impossible for defendants to confohmit speech to the court’s
prohibitions without simply refraining from speagimat all. See Gentile v. State
Bar of Nev, 501 U.S. 1030, 1048 (199Ngb. Press Ass’'n v. Stupd27 U.S. 539,

559 (1976).
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XIV. THE INJUNCTION IMPERMISSIBLY
APPLIES TO DEFENDANTS’ SUBSIDIARIES

The injunction purports to bind every single sulzsigof each defendant:
“This Final Judgment and Remedial Order appliesach of the Defendants ... and
to each of their current and future directors,adfs, agents, servants, employees,
subsidiaries attorneys, assigns and successors.” JA1619 @sigpadded). This
sweeping injunction, which attempts to include witits ambit both domestic and
foreign non-party subsidiaries, violates Fed. R.. €. 65(d) and due process and
so should be vacated.

Under Rule 65(d), “[e]very order granting an injtina ... is bindingonly
upon the parties to the action, their officexgents servants, employees, and
attorneys, and upon those personactive concert or participatiowith them who
receive actual notice of the order by personaliseror otherwise.” Fed. R. Civ.

P. 65(d) (emphases added). Rule 65(d) expresstg sabsidiaries, thereby
prohibiting both the application of injunctive reflito non-party subsidiaries based
merely on their corporate affiliation with a paggd attributing the conduct of
non-party subsidiaries to a corporate parent.

There are only two exceptions where an injuncticterds to reach a non-
party subsidiary: where the subsidiary (1) is agent” of an enjoined party or

(2) is violating the injunction while “in active noert or participation” with an
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enjoined party.See, e.g Additive Controls & Measurement Sys., Inc. v. Flatad
Inc., 154 F.3d 1345, 1351 (Fed. Cir. 1998) (quotidgmite Mfg. Corp. v. Staii2
F.2d 832, 833 (2d Cir. 1930)). Neither the govesntmor the district court has
cited to any evidence sufficient to satisfy eitbeéthese exceptions.

First, the district court did not find that any of themparty subsidiaries are
acting as “agents” of a named defendant. Corpaféitetes are presumed to
operate separately and to exist as independeritdaghes. Dole Food Co. v.
Patrickson 538 U.S. 468, 475 (2003). Absent any evidendandimgs sufficient
to overcome this presumption, the court lacked @itthto disregard corporate
formalities, enjoin non-party subsidiaries, oriatite the conduct of non-party
subsidiaries to their corporate parents.

Secondit is long-settled that an injunction cannot teamon-party
subsidiary under the “active concert or participatilanguage of Rule 65(d)
unless there is a showing that its named paratiglly violating the injunction
in the first instanceSee, e.gNBA Properties, Inc. v. Gal&95 F.2d 30, 32-33
(1st Cir. 1990) (Breyer, J.Herrlein v. Kanakis526 F.2d 252, 253-54 (7th Cir.
1975);United Pharmacal Corp. v. United Stat806 F.2d 515, 517-18 (1st Cir.
1962) (quotingAlemite Mfg. Corp 42 F.2d at 833 (L. Hand, J.). There exists no
authority for the proposition that, notwithstandith@t a named parent company is

not violating the injunction, its non-party subsides may still be properly
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enjoined. Similarly, absent any evidence overcgniime presumption of corporate
autonomy, a court may not hold a corporate parethiat is not violating the
injunction -- responsible for the conduct of itswrarty subsidiaries. To allow
such an injunction would improperly permit courts bootstrap” the conduct of
non-party subsidiaries “into a violation by thefmad parent].”Gold, 895 F.2d at
33.

Rule 65(d)’s scope is so limited precisely to prewghat the district court
attempted to do, for example, to BWH'’s foreign sdiasies, which are completely
separate and independent corporate entities opgradiely in their respective
foreign markets.SeeJA8588-95, JA8619There was no showing that the post-
merger BWH, which no longer manufactures, markatsells tobacco, is violating
the injunction. As a result, BWH’s non-party sutigries simply cannot act in
“concert or participation” with BWH to violate thejunction. Similarly, where
BWH is not violating the injunction, it cannot belti accountable for conduct by
its non-party subsidiaries.

The district court’s attempt to enjoin non-partypsidiaries also violates due
process. IrZenith Radio Corp. v. Hazeltine Research,,I885 U.S. 100, 108-12
(1969), the Supreme Court held that it was a vimtabf due process to enter a
judgment against the parent corporation of a defefjdvhen the parent was not

served with process and did not appear at the tdalder this same reasoning, the
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district court’s attempt to enjoin all of defendsinmon-party subsidiaries likewise
violates due process. This violation is particiylacute as to defendants’ non-
party foreign subsidiaries, entities that were mesegved with process, never had a
chance to litigate personal jurisdiction, and owerch the district court lacked
personal jurisdiction. JA3514 (acknowledging ttieg injunction only
encompassed those entities “over whom the Courpéesonal jurisdiction”).

By attempting to extend its injunction to defendgastibsidiaries, whether
domestic or foreign, the district court violatedtb&®ule 65(d) and the due process

clause. Accordingly, the injunction must be vadate
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CONCLUSION

For the reasons stated above, defendants respectfgliest that this Court
reverse the judgment in its entirety and remand#se with instructions to enter

judgment for defendants.
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