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The Civil Asset Forfeiture Reform Act of 2000

Legislative History

The Civil Asset Forfeiture Reform Act (CAFRA) of 2000, Pub. L. No. 106-185, 114 Stat. 202 (2000), was signed by

the President on April 25, 2000, and w ill apply to all civil forfeiture proceedings co mmenced on or after August 23 , 2000.  

The Act represents a comprehensive redrafting of civil asset forfeiture procedure, ensuring due process for property owners

and expanding in important respects the Government’s ability to use asset forfeiture as a weapon against crime.

The legislative history of CAFRA stretches over five years, from hearings in 1996 and 1997 to the floor statements of

its sponsors on the day it passed the House of Representatives in April, 2000.  This book constitutes a compilation of the

most significant portions of the legislative history of the provisions that were ultimately enacted.  It includes an index that

will direct the  reader to the  portions of th e hearings , Committee Reports, and statem ents of mem bers of Congress that re late

to each of the statutes enacted  or amended.  

In many cases, provisions ultimately included in CAFRA can be traced directly back to provisions introduced by    

Representative Henry J. Hyde or offered by the A dministration in 1996 .  The legisla tive history o f those 1996 proposa ls

therefore applies to the provisions that became law.  Many of the pro-law enforcement provisions drafted by the

Department of Justice, including the uniform innocent owner defense now codified as 18 U.S.C. § 983(d), fall into that

category.  In other cases, the provision enacted in 2000 is derived from a provision that appears in the legislative history for

the first time in 1996 or 1997, but was changed substan tially before fin al passage  of the bill.  In those cases, the  early

legislative history must be used advisedly, taking into account significant changes in the language of the statutory provision

in question.  Provisions relating to administrative forfeiture now codified in 18 U.S.C. § 983(a) fall into that category.

In still other cases, a provisio n ultimately  included in  CAFR A was not develop ed until late in 1 999 when the bill

moved to  the Senate , or not until the  final weeks before fina l passage.  In  those instances, the legis lative history  consists

only of statements made by the Senate sponsors of the two bills that were ultimately combined to produce CAFRA, or of

members when the bills went to a final vote in the Senate and House, respectively.  The provision relating to attorneys’ fees

now codified as 28 U.S.C. § 2465(b) falls into that category.

This compilation only  directs the reader to the relevant section s of the legisla tive history.  It is up to the reader to

compare the legislative language in the bill that was being considered at the time a given statement was made to the

provision that ultimately became law.  The following is a brief recitation of the legislative history.



May 2000  CAFRA Legislative History

ii

Hearings on CAFRA in 1996 and 1997

In 1996, Representative Hyde he ld hearings on H.R . 1916, 104th Co ngress, his original civil asset forfeiture reform

bill, and on a  counter proposal dra fted by the D epartmen t of Justice.  To the exten t that the prov isions in those two bills

survived and made it into CAFRA—and  many of them d id—that hearing record constitutes the first legislative history.  

The hearing record is available only in hardco py and is reproduced in Part 1 of this book.  

The 1996 hearing record includes the full text of the Administration’s proposal and a section-by-section analysis.  As

mentioned, provisions of CAFRA re lating to the innocent ow ner defense and numerous p ro-law enforcemen t enhancements

to civil forfeiture procedure are found here.  See Civil Asset Forfeiture Reform Act, Hearing Before the Committee on the

Judiciary, No. 94, 10 4th Congress, 2nd Session (July 22, 19 96).

In 1997, Rep. Hyde reintroduced his bill as H.R. 1835, 105th Congress and the Administration’s bill was introduced by

then-Rep. Charles E. Schumer as H.R. 1745, 105th Congress.  A  second hearing w as held in the House  Judiciary

Committee on these two bills.  Excerpts of that hearing record are found in Part 2 of this book.  Of particular interest is the

testimony of the Department of Justice witness in support of H.R . 1745 and in opposition to S. 1835.  See Civil Asset

Forfeiture Reform Act, Hearing Before the Committee on the Judiciary, 1997 WL 311709.

Ultimately, in late 1997, a compromise was reached between the supporters of the Hyde bill and the Department of

Justice.  That compromise bill, H.R.1965 , 105th Co ngress, is sim ilar in most respects to what was u ltimately ena cted in

CAFRA , and the House R eport on the 1997 b ill is probably the most comprehensive legislative history o f the new law.  See

Civil Asset Forfeiture Reform Act, H. Rep. No. 105-358, 105th Cong., 1st Sess. (1997), 1997 WL 677201.  The Committee

Report appears in Part 3 of this book, and contains an analysis of many of the provisions were ultimately enacted into law.

House passes H.R. 1658 in 1999

The 1997 compromise failed, however, and no legislation was enacted in the 105th Congress.  In 1999, Mr. Hyde

started over by reintroducing a modified ver sion of his o riginal bill as H .R. 1658 , 106th Co ngress.  No hearings  were held

on that bill, but the 1999 Committee Report refers to, and incorporates, the testimony presented to the Committee at the

1996 and 199 7 hearings. See Civil Asset Forfeiture Reform Act, H. R ep. No. 106-19 2, 106th Congress, 1st Sess. (1999),

1999 WL 406892.  The Committee Report appears in Part 4 of this book.  It should be noted that many of the pro-law

enforcement provisions that were ultimately enacted as part of CAFRA were deleted from the 1999 Hyde bill and were not

restored until the bill reached the Senate.  Therefore, the 1999 House Report does not contain the discussion of all of the

proposals  that appeared in the 1997 Repo rt.

In June 1999, the House passed H.R. 1658 after a lengthy Floor debate, and after rejecting a substitute amendment

offered by Repre sentative Asa Hu tchinson and others.  T he Floor debate appears in Part 5 of this book .  See Floor Debate,

145 Cong. Rec. H4854 et seq. (June 24, 1999), 1999 WL 419756, 419758.
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Following the House’s passage of the Hyde bill in June 1999, the Senate conducted a hearing.  Among those who

testified was Deputy Attorney General Eric Holder who inserted into the hearing record an analysis of the Department of

Justice’s counter proposal.  That analysis is inclu ded in the hearing reco rd that appears in Part 6 o f this book, and is

particularly relevant because it constitutes the legislative history of the prov isions supported by the  Department that w ere

ultimately included in the bill introduced by Senators Je ff Sessions and Charles Schumer later in 1999.  See Oversight of

Federal Asset Forfeiture:  Its Role in Fighting Crime, Hearing Before the Senate Subcommittee on Criminal Justice

Oversight, 106th Cong. 1st Sess., including 1999 WL 20010421 (July 21, 1999) (statement of Deputy Attorney General

Holder).

Two Senate bills introduced

In late 1999, Senators Sessions, Schumer, and others introduced a compromise Senate bill, S.1701, that consisted

primarily of provisions taken from the Administration bill to which Mr. Holder referred at the July Senate hearing.  The

text of S.1701 and  Senator Sessions’ statem ent at the time the bill was introduced appear in Part 7 o f this book.  See 145

Cong. Rec. S 12101-03, S12108-S1210 9 (1999) (Sessions’ C ivil Asset Forfeiture Reform  Bill), 1999 WL 7 94990.  A

number of important provisions of CAFRA, including the provision on payment of attorneys’ fees now codified at 28

U.S.C. §  2465(b), appeared for the first time  in this bill.

Also in late 1999, Senators Orrin Hatch and Patrick Leahy introduced another bill, S.1931, that contained most of the

“reform” provisions that were enacted as part of CAFRA.  The text of S.1931 and the statements of Senators Hatch and

Leahy at the time the b ill was introduced are included in Part 8 of this book .  See 145 Cong. Rec. S14612-05, S14628-

S14635 (199 9) (Hatch Civil Asset Forfeiture Reform B ill), 1999 WL 103 7430.  

In the end, what became law was a concatenation of the “reform” provisions from the Hatch-Leahy bill and the “law

enforcement improvements” from the Sessions-Schumer bill.  That bill passed by the Senate in March 2000, after Rep.

Hyde agreed to accept it in place of the bill passed by the House.  In other words, while the bill passed by the Senate was

denoted H .R. 1658 , the Senate  did not act on the Hou se bill, but instead substituted the language taken  from the tw o Senate

bills, and the House passed the bill as passed by  the Senate withou t further amendment.  The only legislative history

directly linked to the bill as enacted consists of statements by Senators Hatch, Leahy and Sessions on March 27, 2000, on

the Senate Floor, and  statements by Rep . Hyde, on the H ouse Floor on April 11, 2000.  See Senate passage of H.R. 1658 as

amended, 2000 WL 309749, 146 Cong. Rec. S1753 et seq. (Mar. 27, 2000); House passage of H.R. 1658, as amended, 146

Cong. Rec. H2040 et seq., 2000 W L 36896 9 (Apr. 11 , 2000).  Those statem ents are reproduced  in Parts 9 and 10 of this

book.

Washington, D.C.

June 20, 2000
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I . MONDAY, JULY 22, 1996 

w 

. . 

CML&~ETFORFEITURE REFORMACT 

HOUSE OF REPRESENTATIVES, 
COMMRTEE ON THE JUDICIARY, 

Washington, DC. 
The committee met, pursuant to notice, at 9:40 a.m., in room 

2141, Rayburn House Office Building, Hon. Henry J. Hyde (chair- 
man of the committee) presiding. 

Present: Representatives Henry J. Hyde, George W: Gekas, Cat- 
10s J. Moorhead, Bob Barr, and Barney Frank. 

Also resent: Alan F. Coffey, Jr., general counsel/staff director; 
Diana g chacht, deputy *general counsel; Kenneth Prater, . clerk; 
!33$!i;ie Peters, minority counsel; and Melanie Sloan, minority 

OPENING STATEMENT OF CHAIRMAN HYDE 
Mr. HYDE. The committee will come to order. 
Under our rules, it is 

ceed with less than a fu 1 complement, an ‘; 
ermissible for pur 

tP 
oses of hearings to pro- 
while today is Monday 

morning and the House doesn’t go into session until sometime later 
and votes later this afternoon, it is understandable that a lot of 
Members aren’t present. But frankly, this subject is an im ortant 
one, and because of the press of other calendar matters, we R aven’t 

5 otten to it this year until this morning. And I am loath to forgo 
t e opportunity to advance this legislation. So we are going to pro- 
ceed with it, but I apologize for the paucity of Members, and I con- 
gratulate my friend George Gekas for his being here. 

Mr. GEKAS. Thank you, Mr. Chairman. 
Mr. HYDE. The gentleman from Pennsylvania. 
Mr. GEKAS. Yes. I am eager to listen to the witnesses and to er- 

haps engage in a colloquy with one or more of them on this, P ike 
you say, important subject. 

I just wanted to lay a little back ound on the basis that this 
committee in the early 1980’s, in urtherance of then President $ 
Reagan and then President Bush, and even more recently under 
President Clinton, we were considering this subject matter in one 
form or another. As a matter of fact, all the comprehensive crime 
plans which we have either contemplated or adopted in one way or 
another touched upon this subject, and I must say that you cannot 
have a comprehensive crime program unless you include forfeiture 
as one of the matters which you must consider thoroughly. 

I am eager to see where we have failed, where we can improve, 
what it really means to law enforcement, and, therefore, I join with 

(1) 



3 

P 

2 

the chairman in moving ahead to make a record on this very im- 
portant subject. 

Thank you, Mr. Chairman. 
Mr. HYDE. I thank the gentleman. Those people in the room who 

are in the Navy will recognize the phrase, “now hear this.” 
Well, now hear this: Federal and State officials have the power 

to seize your home, your car., your business and your bank account, 
all without indictment, heanng or trial. Regardless of sex, age, race 
or economic status, we are all potential victims of civil asset forfeit- 
ure procedures. 

Just ask Willie Jones, owner of a Nashville landscaping business. 
In 1991, he made the mistake of paying for an airplane ticket in 
cash-behavior that was deemed to fit a dru courier profile. Mr. 
Jones was detained. His luggage was searc ed. a No drugs were 
found, but his wallet contained $9,600 in cash. The money was 
seized, but Mr. Jones was not charged with any crime. After 2 
years of legal wrangling, his money was finally returned. 

In 1989, during a fruitless 7-hour search for drugs aboard Craig 
Kline’s $24,000 new sailboat, Federal agents wieldmg axes, power 
drills and crowbars nearly destroyed the boat. No evidence of con- 
traband was found. The boat was sold for scrap, and only after 
Congress intervened did Mr. Kline receive a reimbursement of 
$9,100, a third of the boat’s value. 

Over the course of several years, Florida police routinely con- 
fiscated cash, an estimated $8 million total, from hundreds of mo- 
torists who supposedly fit profiles of drug couriers. Criminal 
char es were rarely filed in these cases, and only in three instances 
did t e individuals successfully have funds returned. f 

According to one estimate, in more than 80 percent of civil asset 
forfeiture cases, the property owner is not charged with a crime. 
Nevertheless, Government officials usually keep the seized prop- 
erty. Furthermore, to ‘ustify its seizure, the Government need only 
present evidence of w il at its agents see as “probable cause.” That 
is the same standard required to obtain a search warrant, but in 
that situation, police are permitted to seek evidence of a crime, not 
to permanently take somebody’s property. Even worse, under 
present law., the burden of proof is on the property owner, who 
must estabhsh by a preponderance of the evidence that his or her 
property has not been used in a criminal act or not otherwise for- 
feitable. The uncharged victim must prove the negative. 

The basic presumption in American law, you are innocent until 

P 
roven guilty, has been turned on its head. Property owners who 
ease their apartments, cars or boats risk losing their property be- 

cause of renters’ conduct, conduct over which the actual owner has 
no control. 

To contest Government forfeiture, owners are allowed only a few 
days within which to file a claim and post a lo-percent cash bond 
based on the value of the property. Even if the owrier is successful 
in getting the property returned, the government is not liable for 
any damage to the property which occurs while in the Govem- 
ment’s possession. 

In 1992, former New York City Police Commissioner Patrick 
Murphy observed that the large monetary value of forfeitures has 

created a great temptation for State and local police departments 
to target assets rather than criminal activity. 

Now, let me stress, I view criminal asset forfeiture following a 
criminal conviction as an appropriate punishment. There, the 

f;” 
‘lty part 

orfeiture a I T 
has been accorded due process of law. But civil asset 
too often punishes innocent persons. These procedures 

may have made sense in the 18th century, when ships containing 
contraband or smuggled goods were seized, but in today’s modern 
world, the targets of noncriminal forfeiture are residences, busi- 
nesses and bank accounts. We need to reform these procedures so 
as to ensure fundamental fairness and due process rights. 

For these reasons, I have introduced the Civil Asset Forfeiture 
Reform Act, H.R. 1916. First and foremost, this legislation revives 
the notion that property, like individuals charged with crimes, is 
innocent until proven guilty. It allows property owners to recover 
for the damage done to property while in the custody of law en- 
forcement agencies and protects innocent property owners, such as 
landlords, who are unaware of ille al 
would ehminate the regressive cash % 

activity. Further, the bill 
ond now required of property 

owners who file an appeal in a seizure case and would extend the 
period of time for appeal of a seizure from the current 10 or 20 
days to a more reasonable 30 da s. 

The fifth amendmentto our cr onstitution reads: “No person shall 
be deprived of life, liberty, or property, without due process of law; 
nor shall private property be taken for public use without just com- 
pensation.” 

Today this committee embarks on a path of reform that hopefully 
will comport Federal civil asset forfeiture law with the true spirit 
of the fifth amendment. 

[The bill, H.R. 1916, follows;1 
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A BILL 
To wforn~ (W.tilill StilttltW regarding ci\il iISSet forfeiture. 

I He it c~tccwted by the S&ate aud House of Representa- 

2 tiws of’ the I r,lifed States of.4metira in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 Tllis Act tray be cited as the “Civil Asset Forfeiture 

5 Rctiwm .\lft 9) . 

6 SEC. 2. LIMITATION OF CUSTOMS AND TAX -ON 

7 UNDER THE TORT CLAIMS PROCRDURES. 

8 Swtioll ?&!W(c) of title 28, United States Code, is 

9 il~ll~~lllll~tl- 1 

. 

2 

I (1) hy striking “li~\\.-~llf~)r~CIIIC’llt)( autl inswtiug 

2 “liI\V etlfori~cmei&.“; ;IlVl 

3 (2) by illscrting I~‘forc’ the period tlw follwiug: 

4 “, cSWl)t tllilt tllc lwovisious Of this clli\l)tt!Y i\llCl SW- 

5 tiorl lS-l(i(l)) of this title Sllilll ikl)J)l?’ t0 iltry rlilinl 

6 IXlSL‘d 011 the ucpligwlt ilestt~rwtiou. iujw?‘, Or IOSS Of 

7 pwtls or I~Wldlill~lliSC (itwliditip will property) while 

8 iri tlw lwssc&on of ilIly offiiw Of customs or es&e 

9 01’ ilIly 0t.h JilW WlflWWl\Wllt officer”. 

10 SEC. 3. LONGER PERIOD FOR FtLLNC CIdMS IN CERTAIN 

II IN REM PROCEEDINGS. 

I2 I’ilrilgrill)ll (6) of Rule (: of tlw Supplemeutnl Rdes 

I3 for Cbtaitl .\Omiralty nud Rlaritime Claims to the Federal 

14 Rules of Civil Prowdure (28 U.S.C. Appendix) is amended 

I5 1)~ striking “IO ch~s” aud iusertiug “30 days”. 

16 SEC. 4. BURDEN OF PROOF IN FORFEITURE PROCEEDINGS. 

I7 Se&w (il.‘, of the Tariff Act of 1930 (19 U.S.C. 

18 Ills) is amet~tlcd to read as follows: 

19 %EC. 615. BURDEN OF PROOF IN FORFEITURE PROCEED- ’ 
I 

20 

21 

22 

23 

24 
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7 

s&cd u~ai~~l* t1w provisions of WY ii~\v reiatilrg to tire 

coiicctiorl of dlitics 011 iliipol-ts 01’ tOllllIi~!u; itlit 

“(2) in ii11 sllits Or wtiolls i~lWugi~t for the rc- 

covcry of the vaine of any vessel, vehicle, ihXdt, 

nicix+;wiisc, or ba~~lge, becnuse of \ioii~tiolr of ally 

SllCil IilW; 

tlic bwdc~~ of pr00Y is 011 the United States Government 

to cstnblish, by clear BIKI convincing evidence, that the 

~nI~pert;v \VilS subjwt to forfeiture.“. 

SEC. 5. CLAlM AFTER SEIZURE. 

Section 608 of the Tariff Act of 1930 (19 U.S.C. 

l(iOH) is ;~lllWlded to IISd i3S fOiiO~W: 

-SEC. 6~. SEIZURE; CLAIMS; REPRRSENTATION. 

“(a) Ix GEsEku.-Any person claiming such vessel, 

vehicic, aircraft, merchandise, or baggage may at any time 

within 30 da.ys from the’date of the first publication of 

the notice of seizure file with the appropriate customs ofi? 

ccr a claim stating his interest therein. Upon the filing 

of such claim, the customs offker shall transmit such 

<*inilll, with n duplicate list and description of the articles 

scizctl. to tile United States attorney for the district in 

\vhic*lr scizrwc wns llulde, w110 si~aii proceed to a condemna- 

tioil of the nicrc1ninciisc or other property in the manner 
I 

4 

1 “(b) (!oI:II~‘-AI~I’oIs~‘&I, REI’i{EsEslr,\,rlos.-If the 

2 IW~SOII filing n minim under snbscction (a), or a &in1 re- 

3 giirding sciacti property under any other provision of Iw 

4 tilat incorporntcs 1)~ refcrencc the seizure, forfcitnre, nnd 

5 colltica~lli~tiolI p~occtiu~w of the customs iiws, is ~~II~III- 

6 &A~ ~~l~nhic to obt;Gn rcprcscntation of counsel, the COII~~ 

7 mi1.v appoilit appropriate connsei to represent that pcelson 

8 with respect to the claim. The court silnii set the com- 

9 I~c’llSi~tiOll for tliiit rrprcsentation, which shali- 

IO “( 1) Ik ccpivalent tb that provided for court-ap 

Ii pointed representation under section 3006A of title 

12 18, United States Code, and 

I3 “(2) be paid from the Justice Assets Forfeiture 

14 FIIINI established under section 324 of title ‘28, Unit- 

15 cd St,ilt(?S Cde.“. 

i6 SEC. 6. RELEASE OF SEIZED PROPERTY FOR SUBSTANTIAL 

I7 RARDSRIP. 

I8 Section 614 of the Tariff Act of 1930 (19 IJ.S.C. 

19 1614) is amended- 

20 (1) by inserting before the first word in the set- I 

21 
I 

tion the foilowving: “(a) hmuSE Ulws PAY- 

22 NEST.-“; iill(l 

23 (2) Iy ilddillg at the end the following: 

24 “(1,) ItIXE.\SE OF SEIZEI) PHOI’EHTT IJOH SURST.\S- 

25 Tl.\l, II.\IWSIIII~.- 

.lIa 1916 III 
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1 
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9 

10 

ii 

I2 

13 
.I 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

8 

*i 

“( 1) Iteyrxsr I*‘OIt l~El~l~.\Sl~~.--~I ~liIillliillt is 

cwt~iticti to iliinwiiiit~~ r&;isc~ of wizrti plwpcq~ty if 

cwntinntrl posswsion l)y tiic Unitc~i StiltA% (h)v(~li- 

Ill~~llt W~Nliti CiillS(’ tli(! ~~iiiillliillt SlliKtillltiiii Il;ll*t1Sili~), 

snc*h iis lnu\rwting t.hc functioning of a businrss, 

lwwwting ml indivitiuai from working, or icn\illg ml 

indi\id~nd IIOIII~CSS. A &Cnlant seeking rciriisc of 

propwty under this snbsection must reqnest posscs- 

sioii Of tile prolwrt~ from the iil~l~roln+itc customs 

officer, mti the request mnst set forth the basis 

thcrcfor. If within 10 days after the date of the re- 

qrwst the property ilns not been reieascd, the ciaim- 

ant miy file a complaint in any district court that 

would hnve jurisdiction of forfeiture proceedings re- 

iiltillg to the property settilig forth- 

“(A) the natul; of the.claim to the seized 

p0pW-Q; 

“(B) the reason why the continued posses- 

sion by the United States Government pending 

the tinal disposition of forfeiture proceedings 

will cause substantial hardship to the claimant; 

illld 

‘*(c) the steps the claimant has taken to 

swure retease of the property from the appro- 

priiltf? cl~stOiliS officer. 

*Ifa 1916 ni 

, . 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

I2 

13 

I4 

I5 

16 

17 

18 

19 

20 

21 

22 

23 

9 

ii 

“(2) ItE’I’I’IlS OY lW)IWIWI’.-If ii ~Olll1~lilillt is 

fil$Yi llllti~~l* IKll’ii~TiIl~ll ( 1 ), tlic tiistric*t Wlll’t Slliiii 
I 

WtiW tliilt till? pl’Ol~~‘lt\ hC lvturlirtl t0 tllc diiilllillit, 

lwiitiiri~ winl~lctioii of pirwcctiirigs i)y the I’nitcti 

StiittVi Govcrnnicrit to 0iltiiill forfciturc of tiic prol)- 

(!I*@, if tliV ~~iilillliIllt SilO\VS tililt- 

“(A) tiic chiimant is likely to tienwllstr;;te 

ii l~ossrsso~~ interest in the seized property; illlti 

“( 13) continued possession by the IJnited 

States C3overlllllellt of the seized property is 

iikcly to cause substantial hardship to the 

&iilllilllt. 

The court may place such conditions on release of 

the property as it finds are appropriate to preserve 

the avaiiabiiit~ of the property or its equivalent for 

forfeiture. 

“(3) TIME FOR 1)ECISI(jS.-Thc district court 

s111di render a decision on a complaint filed under 

paragraph (2) 110 later than 30 days after the date 

of the filing, unless such 30-day limitation is ex- 

ttwitd by consent of the parties or by the court for 

good C’illlSe SilO~~li.“. 

SEC. 7. JUSTICE ASSETS FORFEITUFtE FUND. 

24 Section X&(c) of title 28, United Statw (:ode, is 

25 i&lll~lld~Yl- 

l HR IV16 IH 
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1 

2 

3 

4 

5 

[ fi 
7 

8 

9 

10 

II 

12 

I3 cc 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

7 

(1) I,) strikily out, “Iii\V ~~lifOl*~~~lll~~llt ()ll1'- 

I'"S"S--" in t.il(' Illiltt('l' piwwliiig Slll~~~iil~~l~~i~~~)l (.\) 

iii ~~ill'iI~l'il~~Il (1) illl(1 iiiswtiiy “purlwsrs--“; 

(2) i)y rwiwi~initiii~ tilcb fillill :i Slil~~~ill'il~~il~~llS 

in l~ari~~ri~l~ll (1) iis sl~i~~~;~l~il~~i~~‘IIs (I), (d), i111t1 (Ii), 

rvspwt.i~c+v~ 

(3) I,> iirscrting iIftC+ Slll~~Xll'il~*il~~il ((:) Of 

~~ill3~'ii~~il ( 1 ) tllc foliowi~~g IIC\V Slli~~~ill'il~*il~,II: 

"(I I) ~Sl~lllCllt of COlll+t-il\VildCd c*onilwnsation 

for ~~l)rc’sclltlitioil of riiliiii;ults plll~llillit to section 

(iOH of tllc Tnritr i\ct of 1930;“; RIKI 

(4) 1)~ striking out “(II)” in sIIbl~iIra~al)h (A) 

Of ~)iil'il~,'l'il~il (9) illlti inserting “(I)“. 

SEC. 9. CLARIFICATION REGARDING FORFEITURES UNDER 

THE CONTROLL$D SUBSTANCES ACT. 

(a) IS (:~sElt\l,.-Sect.iorl 31 I(a) of the Ci’ontrolled 

Slll)stilll(~(~s .\vt (31 U.S.C. 881 (a)) id amended- 

(1) in paragrapll (d)(C), by striking “without 

thr knowicdge, consent, or wilifu1 blindness of the 

OWIW.” ;IIICI iiisertillg “either without tile kno\vledge 

of tllilt ovic’r or \\itiiout the consent of that owner.” 

(2) ill cilc*il of I)ara~*iIplIs (6) iuld (7), by strik- 

ing “withont the knonirtlp or consent of that 

OUIIW.” illl(l inserting “tither without the knowledge 

8 
1 Of ht ()\w’r 01’ with0\lt the c~olis,~llt ()f that 

2 owwr ” . . 

3 II)) SI'E:~'Ihl. lll~l,l~.- 

4 (1) (:lfSISI~.\I.IS.-~~~ti(~ll 311 of tllr (loll- 

5 tl’Oll(Vi SlliKitiIllCl% ;\('t (21 U.S.(!. 881) is i&l]&Cl&~iL~i 

6 Iby il~itiill~ ilt tllV Wti tile follo\yillg: 

7 “(I) IhI* tiic l~lil’lws~~s of this sertion, property shall 

8 Ilot 1~ wnsitkwti to iln~c IWWI IIS~VI for a proscribed use 

9 withont t.hc knowlctl~v or withont the consent of the owner 

IO of illl iiitcrcst in tiiilt property, if that owier was wilfuliy 

I 1 hlintl to, or 1~1s fnilcd to take reasollabie steps to prevent, 

12 tlic lwoscril~~i uw.“. 

13 (2) c’OSYOl~3llS~: ‘TE(‘IISI(‘Alr h>lESD1IEST.- 

I4 Tile subsection (1) of section 511 that relates to an 

15 ;preenlellt between tile Attorney General and the 

I6 Postal Service is redesignated as subsection (k). 

i 7 SEC. 9. APPLICARJLITY. 

18 The amendments made by this Act apply with respect 

19 to c~iaims, suits, and actions filed on or after the date of 

20 tilt eliiictiiieiit of this Act. 

0 
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STATRMJZNT OF STEFAN D. CASSELLA, DEPUTY CHHXFS ASSET 
FORFRITURJ3 AND MONEY LAUNDERING SECTION, CRIMI- 
NAL DMSION, DEPARTMENT OF JUSTICE 

Mr. CASSELLA. Good mornin 
Five minutes will be tine. f 

, Mr. Chairman. 
understand that our formal state- 

ment will be included in the record. 
I would ask that the transmittal of the forfeiture bill that we 

sent Con 
r 

ess 
the recor 

last week and the analysis of it also be included in 
. 

Mr. HYDE. Without objection, so ordered. 
[The information follows:] 

., 

U. S. Department of Justice 

Office of Legislative Affairs 

The Honorable Newt Gingrich 
Speaker 
United States House of Representatives 
Washington, D.C. 20515 

Dear Mr. Speaker: 

Enclosed is a draft bill, the “Forfeiture Act of 1996,” 
which contains comprehensive legislative propoeals to improve the 
asset forfeiture program. The proposals are designed to 
strengthen and enhance asset forfeiture, improve procedures to 
ensure fairness and due process to innoeemt property owners, and 
resolve inconsistencies and ambiguities that have developed in 
forfeiture law. 

This proposal is the result of a thorough review of the 
federal statutes relating to asset forfeiture that has been 
undertaken by the Department of Justice for the past two years. 
As you know, forfeiture statutes were enacted by the First 
Congress and have been an important part of federal law 
enforcement for over two hundred years. That is no less true 
today. The forfeiture statutes enacted by Congress since 1970 
are an essential aspect of the federal arsenal of law enforcement 
tools that may be deployed in the war on crime. We have found, 
however, that the procedures that may have been appropriate 
historically for the forfeiture of smuggled goods, ships on the 
high seas, and certain types of contraband may need to be 
modified when forfeiture is directed toward assets such aS 
residences, businesses and bank accounts. 

I” formulating our own proposals to revise the forfeiture 
laws, we have sought to convey a sense of balance. Forfeiture is 
an essential law enforcement tool that can be made even more 
effective by enhancing and clarifying the powers of the 
government while improving procedures to ensure that the rights 
of intiocent parties are fully protected. The bill recognizes the 
ixxrtant role that both civil and criminal forfeiture have come 
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to play in federal law enforcement and takes into account the 
procedural and substantive needs of the law enforcement 
community. Yet it acknowledges the need for procedural reform 
and adopts many of the changes suggested recently by Members of 
Congress and the organized bar. In short, the bill would ensure 
that the enforcement of the forfeiture laws will be tough-but 
fair. 

The most significant provisions of the bill include the 
following: The bill expands, the categories of crimes for which 
forfeiture may be imposed. Most important, the proceeds of all 
crimes in Title 18 of the United States Code would be subject to 
forfeiture so that forfeiture would be available as a sanction in 

&white collar crimes such as fraud and public corruption. In 
iaddition, the bill includes provisions expanding the category of 
'property forfeitable in connection with alien smuggling and 
'terrorism, and authorizing forfeiture for additional money 
laundering violations. 

The bill also includes several provisions designed to 
enhance the investigative tools available to law enforcement in 
forfeiture cases. These provisions are intended to assist the 
government in meeting the heightened burden of proof requirements 
set forth elsewhere in the bill by improving the government's 
ability to gather the evidence needed to build a competent case. 
Thus, the bill authorizes the use of grand jury material by 
government attorneys in civil forfeituretnvestigations, 
authorizes the issuance of civil investigative demands to gather 
evidence leading to the filing of a forfeiture complaint, gives 
government attorneys access to tax and credit report information 
in the course of forfeiture investigations, and permits the 
dismissal of claims where the claimant refuses to waive bank 
secrecy protections in foreign jurisdictions that limit the 
government's access to relevant documents. 

Finally, the bill includes a number of provisions that 
resolve ambiguities in the present forfeiture statutes. For 
example, the bill preserves the availability of property for 
criminal forfeiture by allowing aourts <d order defendants to 
repatriate forfeitable property from a fpreign jurisdiction, and 
by authorizing the pretrial restraint of substitute assets in 
criminal cases. 

In addition to strengthening asset forfeiture as a law 
enforcement tool, the package contains proposals designed to 
ensure that the rights of innocent property owners are protected 
and to avoid unduly harsh application of the forfeiture laws. 
The most important of these provisions involve the burden of 
proof and the cost bond requirement in the area of civil 
forfeiture. The bill shifts the burden of proof from the 
pr-operty owner to the government and provides for waiver of the 

. 

cost bond in certain situations. It alao extends the deadline for the filing of claims by property owners. 

Presently, -----... -.. some civil forfeiture statutes co ..__ -_-".---- 
allowing even an innocent property owner to ';;",;'st provision 

the forfeiture 

Finally, the bill contains a uniform 4 “nocent 0w-r AnFanm~ 
mcr4, no 

of his or her property if it was used by another person for sn 
illegal purpose. othe: statutes contain conflicting 
inconsistent,and sometrmes inadequate innocent ovmer’proviaions. 
The uniform Innocent Owner PrOviSiOn iS intended to ensure that 
property will not be forfeited if the owner establishes that he 
or she did not know of the illegal use of the property or that 
the owner did what any reasonable person would have done to stop 
the illegal use of the property once he or she found out about 
it. 

The purpose of this bill is to strengthen and improve the 
structure and operation of the Nation's asset forfeiture laws. 
It is not intended to be a revenue raising measure. The Omnibus 
Budget Reconciliation Act (OBRAI requires that all revenue and 
direct spending legislation meet a pay-as-you-go requirement. 
That is, no bill should result in an increase in the deficit; and 
if it does, 
offset. 

it will trigger a sequester if it is not fully 
The Forfeiture Act of 1996 wbuld increase receipts and 

direct spending. Considered alone, 
requirement of OBRA. 

it meets the pay-as-you-go 

-. 
Our estimate of the impact of this proposed.bill on the 

deficit is: 

Fiscal Years 
(in millions of dollar81 

1996- 
lz!z Lmi 

Receipts 33.250 33.250 33.250 99.750 
Outlays 30.495 30.495 30.495 91.485 
Net deficit 
effect -2.155 -2.755 -2.755 -9.265 

With respect to potential impacts on the criminal justice 
system, all of the criminal sanctions addressed by this 
legislation are economic in nature. It doe8 not impose any new 
penalties involving incarceration, nor does it create any new 
offenses for which incarceration may be imposed. 

It would be appreciated if you would lay this bill before 
the House of Representatives. An identical proposal has been 
transmitted to the President of the Senate. 
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The Office of Management and Budget has advised that there 
is no objection to the presentation of this proposal to the 
Congress from the standpoint of the Administration's program. 

&gig - 

Assistant Attorney General 

- . 

FORFEITURE ACT OF 1996 

SECTION-BY-SECTION ANALYSIS 

Title I 

Section 101 Tir)e for Filing Claim; Waiver of Cost Bond 

Under current law, a claimant may file a claim and bond to 
convert an administrative forfeiture to a judicial one at any 
time after the property is seized. -States . S52.800 b 
U.S. Currency 33 F.3d 1337 (11th Cir. 1994). But"the claim must 
be filed not iater than 20 days from the date of firat 
publication of notice of forfeiture. This requirement, which is 
applicable to all civil forfeitures based on the custome laws, 
w 19 U.S.C. 5 1608, is much more restrictive than its 
counterpart in the criminal forfeiture statutes, and has been 
criticized for giving property owners too narrow an opportunity 
to exercise their right to a "day in court." 

The criminal forfeiture statutes give claimants 30 days from 
the m date of publication of the notice of forfeiture to file 
a claim. See e.a. 18 U.S.C. 5 1963(l) (2). This procedure- 
represents a reasonable compromise between the property ow~r's 
interest in having a fair opportunity to file a claim in a 
forfeiture proceeding and the government's interest in expediting 
the forfeiture process and avoiding unnecessary storage and 
maintenance costs in the vast majority of forfeiture cases in 
which no claim is ever filed. Accordini;-section 1600 is 
amended to replace the 20-day rule with the 30-day rule that 
governs the filing of claims in criminal forfeiture cases. 

In filing the claim, the claimant will have to describe the 
nature of his or her ownership interest in the property, and how 
and when it was acquired. This minimal requirement is necessary 
to discourage the filing of spurious or baseless claims; but it 
is not intended to place on the seizing agency any duty to 
evaluate the merits of the claim. To the contrary, the seizing 
agency will simply transfer the claim to the United States 
Attorney to take whatever action is appropriate under the law. 

The amendment also amends the cost bond requirement prcsent- 
ly set forth in 19 U.S.C. 5 1608 to make it clear that no bond iS 
required in for a oauoeris cases as long as the petition iS 
properly filed Eith all supporting information. In addition, the 
amendment authorizes the Attorney General and the Secretary of 
the Treasury to waive or reduce the cost bond requirement with 
respect to matters within their respective jurisdiction in 
categories of cases other than those involving indfgency or 
substantial hardship. This provision will give the Attorney 
General and the Secretary the opportunity to review the policy 
reasons for requiring a cost bond and to waive or reduce the bond 
if those reasons do not apply in a given category of cases. 
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The amendment also amends current law by allowing the 
seizing agency to turn the case over to the U.S. Attorney in any 
district where venue for the judicial forfeiture action would 
lie, thus reflecting the enactment of the broadened venue and 
jurisdiction provision in 1992 which no longer limits venue to 
the district in which the property is located. United States v. 
$633.021.67 in U.S. CurrenCV, 642 F. Supp. 528 (N.D. Ga. 1993); 
29 U.S.C. I 1355(b). 

Other changes in the wording of § 1606 are merely for the 
purpose of clarity. Except as explicitly described above, the 
amendments are not intended to alter the ways in which seizing 
agencies process administrative forfeitures or turn them over to 
the U.S. Attorney when a claim and cost bond are filed. 
1 

Section 102 Jurisdiction and Venue 

Historically, courts had in rem jurisdiction only over 
property located within the judicial district. Since 1966, 
however, Congress has enacted a number of jurisdictional and 
venue statutes permitting the courts to exercise authority over 
property located in other districts under certain circumstances. 
m 26 U.S.C. 5 1355(b) (authorizing forfeiture over property in 
other districts where act giving rise to the forfeiture occurred 
in district where the court is located); 18 U.S.C. 5 981th) 
(creating expanded venue and jurisdiction over property located 
elsewhere that is related to a criminal prosecution pending in 
the district); 26 U.S.C. 5 1355(d) (authorizing nationwide 
service of process in forfeiture cases\-- 

Many older statutes and rules, however, still contain 

2 
language reflecting the old within-the-district requirements. 
These technical amendments bring those provisions up to date in 
accordance with the new venue and jurisdictional statutes. 
Indeed, several courts have already held that nationwide service 
of process provisicns necessarily override Rule E(3) (a). &2 
United States v. Parcel I. Beainnina at a Stake, 731 F. Supp. 
1346, 1352 (S.D. Ill. 1990); United States . Pre ises Kno 

661 F. Supp. 309, 313 (E.D.N.:. I9'3:) 
wn as 

Lots 50 & 51 The amend- 
ment is therhfore intended merely to remove any ambiguity result- 
ing from Congress's previous omission in conforming Rule E and 
the other amended provisions to 5 1355(d) as they apply to 
forfeiture cases. 

Section 103 Judicial Review of Administrative Forfeitures 

Administrative forfeitures are generally not subject to 
judicial review. m 19 U.S.C. 5 1609(b) ("a declaration of 
forfeiture under this section shall have the same force and 
effect as a final decree and order of forfeiture in a judicial 
forfeiture proceeding in a district court"). Thus, if a claimant 
fails to file a claim opposing an administrative forfeiture 
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action. he may not subsequently ask a court to review the decla- 
ration of forfeiture on the merits. ' 
Justice, 2 F.3d 206, 213 (7th Cir. Lrnarez V 

1993) ("A forfeiture cannot be 
challenged in district court under any legal theory if the claima 
could have been raised in an administrative proceeding, 
not.") . but were 

Fundamental' fairness, however, requires that a claimant 
the opportunity to attack an administrative forfeiture on 

have 

ground that the he did not file a timely claim because the 
the 

government failed to provide him with notice of the administra- 
tive action. In such cases, it is appropriate for a court to 
determine if the government complied with the statutory notice 
provisions set forth in 5 1607, and if not, to allow the claimant 

. 
to file a claim in accordance with S 1606 notwithstanding the 
expiration of the claims period. 
12 F.3d 791, 793 (9th Cir. 1993). 

m wted States v. Woodall , 

Under current law, however, it is unclear what statute gives 
the district courts jurisdiction to review due process challenges 
to administrative forfeiture; indeed, plaintiffs have attempted 
to base claims on a variety of provisions including the Tucker 
Act, 28 U.S.C. 5 1346(a) (2); the Federal Tort Claims Act 29 
U.S.C. 5 1346(b); the Administrative Procedures Act, 5 UIS.C. 
§ 702; Rule 41(e) of the Federal Rules of Criminal Procedure; 26 
U.S.C. § 1356; and the Fourth and Fifth Amendments to the 
Constitution. w WriahL v. United Stam 
1995 WL 649560 (S.D.N.Y. NOV. 3, 1995). 

F. Supp. 
Titifias led to -' 

widespread confusion as different proccdtnea are applied in 
different cases, including different statutes of limitations 
depending on the statute employed. &2 w v. @&& 51 F.3d 
732 (7th Cir. 1995) (applying two-year statute of limi&tions but 
noting that the contours of the exercise of the court's equitable 
jurisdiction are "largely undefined"); Demma v. 
1995 WL 642831 (N.D. Ill. Oct. 

United , 
31, 1995) (applying six-year 

statute of limitations to Tucker Act theory). 

This amendment establishes a uniform procedure for 
litigating due process issues in accordance with the leading 
cases. w Tnvre v. Unit- 24 F.3d 444 (2d Cir. 1994); 
WoodaLL, m. Under this proced&e, which is intended to be 
the exclusive procedure for challenging administrative forfeiture 
declarations, a claimant who establishes that the government 
failed to comply with the statutory notice requirements would be 
entitled to have the administrative forfeiture set aside BO that 
he may file a claim and cost bond and force the government to 
initiate a judicial forfeiture action. 
has already been disposed of, 

If the property itself 
. the claim would be made against a 

sum of money of equivalent value. & &p&lic National Bank 
United States, 113 S. Ct. 554 (1992). To invoke the jurisdiction 
of the district court under this provision, an action to set 
aside a declaration of forfeiture would have to be filed within 

. 
3 
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two years of the last date of publication of notice of the 
forfeiture of the property. 

As the appellate courts have held, the review of an 
administrative forfeiture under this section is limited to 
whether notice was adequate. a, 24F.3dat . The 
claimant would not be entitled to use this sectionto seek review 
of the administrative forfeiture decree on the merits; nor could 
the claimant seek relief under this section if, notwithstanding 
the defect in the government's compliance with the notice 
provision, the claimant had actual notice of the seizure from 
some other source, or was actually present when the property was 
seized and knew that it would be forfeited. 
aovanelli, 

* United States v. 
607 F. Supp. 351 (S.D.N.Y. 19921 (claimant who had 

actual knowledge of the forfeiture cannot sit on his claim and 
the government's efforts to provide notice were 

rev'd 998 F.2d 116 (2d Cir. 1993); United States v. 
967 Jeer Wranaler, 972 F.2d 472 (2d Cir. 1992) (lack of 

pl:lication did not amount to violation of due process where 
claimant had actual knowledge of the seizure); Lopes v. "1 'ted 
SC&@, 862 F. Supp. 1176, 1189 (S.D.N.Y. 1994) (where there is 
actual notice of an impending forfeiture, there is no violation 
of due process); U-Series International Service v. United States, 
1995 WL 649932 (S.D.N.Y. Nov. 6, 1995) (same). 

The limitations in this section are applicable only to 
actions to set aside forfeiture decrees, and do not apply to 
actions against agencies for damages relating to the loss or 
destruction of seized property. -. 

Section 104 Judicial Forfeiture of Real Property 

k 
This amendment makes all real property "not subject to 

section 1607," see 19 U.S.C. 5 1610, and thereby requires its 
judicial forfei=e rather than permitting the forfeiture to 
proceed administratively. The amendment provides added assurance 
that the requirements of due process that attend forfeitures of 
residences and business real estate will be observed. 

., 
Section 105 Preservation of Arrested Real Property 

, 
Rule E(4)(b) of the Supplemental Rules for Certain Admiralty 

and Maritime Claims governs the service of arrest warrants $17 rem 
in most civil forfeiture cases. 
tangible property, 

The Rule provides that certain 

without seizing the 
including real property, may be arrested 

property and displacing the owners or occu- 
pants. Commonly in such cases, the marsha; or other person 
executing the warrant posts the warrant in a conspicuous place 
and leaves a copy of the forfeiture complaint with the person in 
possession or his agent. The government may also file a Lia 
uendens to apprise all interested persons of the pendency of the 
forfeiture action. &.R United States v. James Daniel Good Real 

4 

Prooertv, 114 S. Ct. 492 (1993); United States v. Twn. 17 R 4, 
970 F.2d 994 (1st Cir. 1992). 

This procedure is preferable in many cases to the actual 
seizure of the property because it permits the owners or occu- 
pants of the property to remain in possession of the property 
during the pende cy of the forfeiture action. 

P 
Government agents. 

are sometimes re uctant to follow this procedure, however, 
because of legitimate concerns about the destruction or removal 

L of the property or its contents by the persons in possession. 
The amendment is intended to address these concerns and thereby 
to encourage the use of the least intrusive means of arresting 
property by explicitly authorizing and directing the courts to 
issue any order necessary to prevent such diminution in the value 

. of the property, including the value of the contents of the 
premises and any income, such as rents, generated by the 
property. 

Section 106 Amendment to Federal Tort Claims Act Exception8 

The Federal Tort Claims Act currently bars claims arising 
from the detention of "goods and merchandise* by law enforcement 
officers in certain circumstances. See 28 U.S.C. S 2690(c). In 
Kurinskv v. mited States 33 F.3d 594 (6th Cir. 19941, the court 
limited this provision to'casee involving the enforcement of the 
customs and excise laws, thus exposing,law enforcement agencies 
to liability when property is detained in other circumstances. 

, This is of particular concern to the United States Marshals 
Service which is responsible for the da&nation of property in a 
variety of circumstances not connected to the customs and excise 
laws. 

The amendment corrects the problem identified in B.D&&.~ by 
expanding 9 2690(c) to cover holy property detained by any law 
enforcement officer performing any official law enforcement 
function. In addition, however, this section exempts from the 
6 2660(c) exception (and thereby allows) those tort claims that 
are based on damages to property while the property is in law 
enforcement custody for the purpose of forfeiture. 

This proposal addresses a legitimate concern that the law 
provide a remedy for citizens whose property is seized and ia 
damaged or lost while it is in the possession of a government 
agency. This concern only applies, however, if the property is 
seized for the purpose of forfeiture but is not ultimately found 
to be subject to forfeiture. A pending forfeiture proceeding 
against seized property has the potential to make the related 
property damage claim moot. Therefore, the proposal makes clear 
that the claims would be permitted only if no forfeiture action 
is filed, or after forfeiture litigation is complete. The 
amendment also makes clear that this provision is limited to 
instances where property was seized for the purpose of 

5 



52 ‘53 

forfeiture. It does not apply in the types of routine customs 
cases that are exempted from the Tort Claims Act under current 
law. 

Section 107 Pre-Judgment Interest 

This amendment clarifies the law regarding the government's 
liability for pre-judgment interest in a forfeiture case that 
results in the entry of judgment for the claimant. Because the 
United States has not waived sovereign immunity, it is generally 
not liable for pre-judgment interest in forfeiture cases. e 
Librarv of Conaress v. Shaw, 476 U.S. 310, 311 (1966) (the 
government is not liable for interest on seized currency "in the 
absence of an express waiver of sovereign immunity from the award 

I of interest"). Some courts have held, however, that sovereign 
\ immunity is not implicated when a court orders the government to 
, disgorge benefits actually received as a result of the seizure of 

the claimant's property. m United States v. S277.000 U.s, 
Currency, F.3d 1995 WL 675631 (9th Cir. Nov. 15, 1995); 
Countv of Oakland v%STA Disuosal. Inc., - F. Supp. 
Mich. Sept. 26. 19951. 

_ (E.D. 

The amendment adopts the reasoning of these courts and 
provides that notwithstanding the absence of a waiver of 
sovereign immunity, the United States will disgorge any money 
actually received as a result of investing seized property in an 
interest-bearing account or monetary instrument. The amendment 
makes clear, however, that the government is liable only for 
funds actually received; it is not liable for the interest that 
could have been realized had the seized funds been invested at a 
higher rate or for a longer period of time. Nor is the 
government required to disgorge any intangible benefits. In 
particular, one court suggested that the government had to 
disgorge an amount of money equal to any savings the government 
enjoyed by virtue of not having to borrow money to finance the 
national debt as long as it held the seized property. $277.OOQ, 
Su13fa. 
benefits 

Under the amendment, lfability for such intangible 
is precluded. 

Subtitle B -- Civil Forfeiture Investigations 

Section 121 Trial Procedure for Civil Forfeiture 

This section enacts a comprehensive set of procedures 
governing civil forfeiture cases under most federal statutes to 
be codified at 18 U.S.C. 5 967. Modeled to a large extent on 
model civil forfeiture statute produced by the President's 
Commission on Model State Drug Laws, s Commission Forfeiture 
Reform Act ("CFFA") it replaces the references to the customs 
laws that presently'govern judicial proceedings in civil 
forfeiture cases. See 19 U.S.C. 5 1615. 

Subsection (a) provides that the Attorney General may file a 
civil forfeiture action in a district court under any statute for 
which civil forfeiture is authorized. In most cases, the filing 
of the complaint will follow the initiation of an administrative 
forfeiture under the customs laws, and the referral of the case 
to the U.S. Attorney when someone files a claim and cost bond 
pursuant to 19 0.S.C 5 1608. This is the same procedure as 
exists under current law, and would continue to be the normal 
procedure. 

. The complaint would be filed in the manner set forth in 
Rules C and E of the Federal Rules of Civil Procedure, 
Supplemental Rules for Certain Admiralty and Maritime Claims. 
m 28 U.S.C. 8 2461(b). Because the provisions of the customs 
laws will no longer apply to the iudicial forfeiture proceedings, . the requirement that the Attorney General have probable cause for 
the initiation of a forfeiture action would not apply. a 
United States v. 5191.910,OO in U.S. Currem, 16 F.3d 1051 (9th 
Cir. 19941. Instead, the Attorney General could file the 
forfeiture action under the same criteria that apply to the 
initiation of any other civil enforcement action under federal 
law. The government would, of course, have to have probably 
cause and in most cases a warrant before it could m any 
property. &g seizure warrant provisions, u. 

Where Congress has authorized both criminal and civil 
forfeiture for the same offense, the Attorney General would have 
the discretion to determine whether to institute a civil 
forfeiture action by filing a complainr,ur-a criminal action by 
including a forfeiture count in an indictment, information or 
criminal complaint. Where Congress has enacted a criminal 
forfeiture statute and a criminal prosecution is pending, it is 
usually more efficient to combine the forfeiture action with the 
criminal prosecution. But the civil forfeiture laws permit the 
government to bring forfeiture actions separate from and in 
addition to criminal prosecutions where the Attorney General 
determines that it is appropriate to do so. This is frequently 
the case where the criminal defendant is a fugitive, where the 
government's investigation regarding the forfeiture is not 
complete at the time the criminal indictment is filed, or where 
third party interests in the property must be adjudicated. 
Moreover, where Congress has w enacted a criminal forfeiture 
provision for a given offense, parallel civil and criminal cases 
are unavoidable. Thus, the statute authorizes the Attorney 
General to file a civil forfeiture action && a Criminal 
indictment with respect to the same offense. 

Subsection (bl deals with situations in which a law 
enforcement agency has previously seized property for forfeiture 
but the forfeiture must be handled judicially instead Of 
administratively either because the claimant has filed a claim 
and cost bond under the customs laws, s 19 U.S.C. § 1609. or 

7 
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because the customs laws do not permit an administrative 
forfeiture of the particular property, see 19 U.S.C. g 1607 
(limiting administrative forfeitures generally to personal 
property valued at less than $500,000). The statute provides 
that in such cases, the Attorney General must determine whether 
to file a forfeiture action as soon as practicable. 

The statute avoids setting a definite time limit because 
there will be cases where the premature filing of a forfeiture 
action could adversely affect an ongoing criminal investigation. 
In particular, it is appropriate for the Attorney General to take 
into account the impact the filing of the civil case might have 
on on-going undercover operations and the disclosure of evidence 
being presented to a grand jury. 

1 Subsection (c) provides for the filing of a claim and answer 
by the claimant in the manner prescribed in Rule C of the 
Admiralty Rules. In addition, the statute sets forth certain 
requirements regarding the description of the claimant's 
ownership interest in the property that must be included in the 
claim. These are the same criteria currently required of a 
claimant in a criminal forfeiture case. m 18 U.S.C. 
§ 1963(l) (3); CFRA, § 16(d). 

Subsection (d) provides that the claimant has the threshold 
burden of establishing his or her standing to contest the 
forfeiture action. The standing provision parallels the standing 
provision for third parties challenging criminal forfeitures. 
m 19 U.S.C. § 1963(l) (2); United Stam BCCI Holdinas 
(Luxemboura) S.A,, 833 F. supp. 9 (D.D.C. :49x) aff'd 46 F.3d 
1185 (D.C. Cir. 1995). Under that rule, the cl;imant must 
establish that he has an ownership interest in the property, 

dncluding a lien, mortgage, recorded security device or valid 
assignment of an ownership interest. In other words, for stand- 

ing purposes a claimant must establish the same ownership inter- 
est he or she must establish to assert an innocent ownership 
defense under the uniform innocent owner statute, 18 U.S.C. 
§ 983. General creditors of the profferty owner do not have 
standing, a BCCI Holdinos, m, ,nor do nominees who exercise 
no dominion and control over the property,- mted States v. 
Gne 1990 Chevrolet Corvette 37 F.3d 421 (9th Cir. 1994). To the 
extent that some courts havh found standing,based on mere 
possession, those cases are overruled by the new statute. %!E. 
u, United States v. SI91.9IO.00 in U.S Currenz% I6 F-3d I"51 
(9th Cir. 1994) (holding that it is sufficient for standing 
purposes for claimant to assert that he is holding money for a 
friend). 

The statutes also creates a mechanism for litigating 
standing issues pre-trial. In the pre-trial standing hearing, 
the government has the burden of challenging the claimant's 
standing in the first instance, and the claimant has the Ultimate 

8 

burden to establish standing once the issue has been raised. 
pre-trial hearing is intended only to resolve the standing The 

issues, and is not intended to be a mini-trial in which the 
government's case-in-chief and the claimant's affirmative 
defenses are litigated. 

Subsection ,(e) follows the model state rule in placing the 
burden on the government to prove by a preponderance of the 
evidence that the property is subject to forfeiture, and in 

A placing the burden on the claimant, by the same standard, to 
prove an affirmative defense. &e CFRA. 5 16(g). This is a 
major change from current law which places the burden of proof on 
the claimant on both issues. m 19 U.S.C. 0 1615. 

. Under current law, a law enforcement officer may seize 
property based on probable cause to believe that the property is 
subject to forfeiture. If, upon publication of the intent to 
forfeit the property and the sending of notice to persons with an 
interest therein, no one files a claim to the property, it may be 
forfeited based on the same showing of probable cause that 
supported the initial seizure. 

If a claim is filed, 
in the district court. 

the U.S. Attorney must file a complaint 

property is forfeited if 
At a trial on the forfeiture issues, the 

the judge or jury finds, by a 
preponderance of the evidence, that the property is subject to 
forfeiture under the applicable statute. The burden of 
establishing that the property is & subject to forfeiture is on 
the person filing the claim. 19 U.S.C.~SlS. 

Many courts have criticized this latter aspect of forfeiture 
procedure, and have insisted on a presentation of evidence by the 
government at trial that effectively places the burden on the 
;zr;;rz:t to establish the forfeitability of the property. &g 

e ates v. S30.6OQ. 39 F.3d 1039 (9th Cir. 1994); w 
States v. 531.990 in U.S. Currency 
Accordingly, 

982 F.2d 951 (2d Cir. 1993). 
subsection (e) change; current law to provide that 

the government, not the claimant, bears the burden of proof 
regarding the forfeitability of the property, while the claimant 
retains the burden of proof regarding any affirmative defenses. 
& Ynitd States . One Parcel . . . 194 wr Farms m 
F.3d , 1996 WL 192036 (2d Cir. Jun. 4 1996) (claimants 

'- 
asserting affirmative innocent owner defknses have "unique access 
to evidence regarding such claims;" they know what facts were 
brought to their attention and "why facts of which owners are 
generally aware were unknown to them;" accordingly, placing the 
burden of proof on the claimant regarding the affirmative defense 
is appropriate). While the allocation of the burden of proof 
would change, the standard of proof -- i.e., 
evidence, 

preponderance of the 
would remain the same as it is under current law. 

9 
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Moreover I the change in the burden of proof would apply only 
to judicial forfeitures; it would have no effect on the seizure 
of property based on probable cause, or the administrative or 
civil forfeiture of the property based solely on the showing of 
probable cause if no one files a timely claim to the property. 

Subsection (e) also specifies that when the government's 
theory of forfeiture is that the property facilitated the 
commission of a criminal offense, w, w 21 U.S.C. 
§§ 991(a) (4) and (7). the government must establish that there 
was a substantial connection between the property and the 
offense. This codifies the majority rule as expressed in United 
States v. One 1996 Ford Pickuo, 56 F.3d 1181 (9th Cir. 1995); 
United States v. 1966 Beechcraft Aircraft, 777 F.2d 947, 953 (4th 
Cir. 1985); United States v. One 1976 Ford F 15 - 0 P ick-Uo, 769 
Fi2d 525, 527 (6th Cir. 1965); n' U ited tates v. 1972 Che olet S vr 
Corvette, 625 F.2d 1026, 1029 (1st Cir. 1960); and United States 
v: 100 Chadwick Drive, F. Suee. -, 1995 WL 766591 (W.D.N.C. 
NOV. 20, 1995). The Second, Fifth and Seventh Circuits currently 
require a lesser degree of connection between the property and 
the criminal activity underlying the forfeiture. &R United 
States v. Daccarett, 6 F.3d 37 (2d Cir. 1993) (gov't must 
demonstrate only a "nexus," not a "substantial connection"); 
United States v. 1990 Tovota 4Runw, 9 F.3d 651, 653-54 (7th 
Cir. 1993); United States V. 4 Beechcraft Baron Aircraft, 691 
F.2d 725, 727 (5th Cir. 1992). 

Subsection (f) requires claimants to set forth all 
affirmative defenses in the initial pleadings. This is 
consistent with Rule 9(c) and other provisions of the Fed. R. 
Civ. P. which require a party to assert his or her affirmative 
defenses in the initial pleadings and to submit to discovery on 
those matters pre-trial. The balance of the subsection is 

w ~ intended only to make clear that once trial has commenced, a 
claimant will not be required to assume either the burden of 
proof regarding an affirmative defense or the burden of 
production of evidence until the government has establish a prima 
facie case in its case-in-chief. 

Subsection (g) establishes r;;es regarding motions to 
suppress seized evidence. It recognizes that a claimant must be 
afforded some remedy if the government's initial seizure of the 
property was illegal for lack of probablercause and the claimant 
has standing to object to the 4th Amendment violation. &R 
Rawlinss v. Kentucky 446 U.S. 98 (1980). The statute codifies 
the general rule tha; the remedy in such cases is the suppression 
of the illegally seized evidence. In such cases, civil 
forfeiture law is analogous to the criminal law which provides 
for the suppression of illegally seized evidence while permitting 
the government to go forward with its case based on other 
admissible evidence. &S United States v. 97.650.00 in U.S. 
Currencv, 7 F.3d 1355 (6th Cir. 1993); United States V. arcel 
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of Land (92 Buena Vista), 937 F.2d 98 (3rd Cir. 1991). aff'd on 
separate issue 113 S. Ct. -- 
and Real Prooertv at 4492 S. Livonia.. 

1126 (1993): Unirpd States . Pw 
889 F.2d 12&, 1268 (2d 

Cir.1989); Mted States v. S67.220.00 in United Staterr 
w, 957 F.2d 280 -- 
Bemis Road, 760 F. 

, 284 (6th Cir. 1992); UniL~tee v. m 
Supp. 245, 251 (D.N.H. 1991); 1 !LnUed states v.. 

Cert 'n Real Prooertv Located on HaneQILBEPPk 770 F. Supp. 722, 
730 Th. Me. 1991); United States v. $633.021.;7 in U.S. a, 

3). 042 F. Supp. 526 (N.D. Ga. 199 

. 

Outside of the context of a motion to suppress, the claimant 
has no right to any preliminary hearing on the status of the 
government's evidence, nor any right to move to dismise a case 
for lack of evidence pre-trial. Pre-trial diepositive motions 
are limited to those based on defects in the pleadings, as set 
forth in Rule 12 of the Federal Rules of Civil Procedure. A 
claimant may, of course, move for the entry of summary judgment 
pursuant to Rule 56, Fed. R. Civ. P., once discovery is complete. 

Subsection (h) authorizes the use of hearsay at pre-trial 
hearings. This is consistent with the present rule regarding 
criminal forfeitures. &.R 18 U.S.C. 5 1963(d) (3) permitting 
hearsay to be considered in pre-trial hearings in criminal 
forfeiture cases. The statute also codifiee wav v. IlW 
396 U.S. 300 (1967) (in pre-trial motion to suppress, informer'; 
identity need not be revealed in a pre-trial hearing if the 
government can establish, through another person's teetimony, 
that the informer is reliable and the information credible), and 
makes it applicable.to all pre-trial hcsringa in civil forfeiture 
cases. The term "hearing" means either an oral hearing or a 
determination on written papers, as provided in Rule 43(e), 
Federal Rules of Civil Procedure. Hearsay will not be admissible 
at trial except as provided in the Federal Rules of Evidence. 

. 

Subsection (i) gives the government the benefit of certain 
adverse inferences when the claimant invokes the Fifth Amendment 
at trial or during the discovery phase of a forfeiture case. 
This is consistent with current case law regarding adverse 
inferences, B Baxter v. Palmioiaag , 425 U.S. 305, 319 (1976); 
United States v. m, 824 F.2d 203, 208 (2d Cir. 1987); 
United States v. A Sinale Fv, 803 F.Pd 625, 629 n.4 
(11th Cir. 1986); wed States v. 575.040.00 in U.S. m 
785 F. Supp. 1423, 1429 (D. Or. 1991): put se* mtt=d States v: 
Real Prooertv (Box 137-B), 24 F.3d 945 (6th Cir. 1994), and is 
necessary, given the government's burden of proof, to prevent 
claimants from defeating forfeiture by refusing to reveal the 
source of property or its nexu8 to a criminal offense. w 
United Sta es . Certain Real Pronertv , , . 4093-4005 5th 
Avernle, 5StF.3Vd 78 (2d Cir. 1995) ("If it appears that a litigant 
has sought to use the Fifth Amendment to abuse or obstruct the 
discovery process, trial courts, to prevent prejudice to opposing 
Parties, may adopt remedial procedures or impose sanctions.n). 
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Also consistent with current law, the provision precludes 
government from relying solely on the adverse inference to the 
establish its burden of proof. 
Seauban, 

LaSalle Bank Lake View v. 
54 F.3d 387 17th Cir. 1995). 

Subsection Cj), relating to stipulations, ensures that the 
government will have an opportunity to present the facts 
underlying the forfeiture action to the jury so that the jury 
understands the context of the case even if the claimant concedes 
forfeitability and relies exclusively on an affirmative defense. 

Subsection (k) is taken directly from Section 15(b) of CFEA. 
It authorizes the court to take whatever action may be necessary 
to preserve the availability of property for forfeiture 

; Although not limited to such instances, it will apply mainly in 
! cases where the government has not seized the subject property in 
! advance of trial. See United States v. James Daniel Good 
'Property, 114 S. Ct. 492 (1993) (government need not seize real 

property. but may use restraining orders to preserve its 
availability at trial). 

Subsection (1) is also derived from CFRA. &.g 5 15(f). It authorizes the court to make a pre-trial determination of whether 
probable cause exists to continue to hold property for trial in a 
civil forfeiture case where the claimant alleges that the 
property is needed to pay the costs of his or her defense in a 
criminal case. The court will be called upon to make such a pre- 
trial determination only where the defendant establishes that he 
has no other-funds available to hire cei-minal defense counsel. 
All of this is consistent with existing case law. See United States v. Michelle's Lounae, 39 F.3d 664 (7th Cir. 1994). In 
addition, 
government 

the statute provides that in determining whether the 
has probable cause for the forfeiture, the court may 

not consider any affirmative defenses. Such a rule is necessary to prevent the pre-trial probable cause hearing from turning into 
a rehearsal of the criminal case which is what would happen if 
the defendant were permitted to assert that he was an innocent 
owner of the property and the government was required to rebut 
that assertion. 

If the court determines that probable cause does exist for 
the forfeiture, the property will remain subject to forfeiture 
notwithstanding the claimant's criminal defense costs 
United States v. Monsanto, 491 U.S. 600 (1969). & 

But if the court determines that there is no probable cause for the forfeiture of 
particular assets, 
claimant. 

it is required to release those assets to the 

Subsection lm) provides that Eighth Amendment issues are to 
be resolved by the court alone following return of the verdict of 
forfeiture. 

The appropriate procedure for determining Eighth Amendment 
issues has confused the courts and litigants since the Supreme 
Court decided Austin v. United Stat-8 a- U.S. -, 113 s. ct. 
2801 (1993) and Alexander . United Statea U.S. 113 9. 
ct. 2766 (1993) (holding tiat Excessive Fiieslauae bt;he 
Eighth Amendments may apply to civil and criminal forfeituree 
respectively). Sk, c.g,, d States v. Premises Known as BB 
u, 14 F.3d 864, 876 (3d Cir. 1994) (noting that *neither Ruetin 
nor Alexander addressee the question of whether judge or jury 
decides if a civil forfeiture is exceeeive" and suggesting that 
in view of the "present uncertainty Qf the law," the issue be 
submitted to the jury by special interrogatory and that the 
answer be treated as "non-binding" on the court). 

The subsection provides that the Eighth Amendment detennina- 
tion is to be made &&E return of the verdict of forfeiture. 
This is consistent with cases holding that the Eighth Amendment's 
guarantee against Cruel and Unusual Punishment does not apply 

of qy th r Consequencea 759 F.2d 1375, 1377 n-2 (70th Cir.1, 
until after a verdict of guilt is returned. sef & itt v. Ci& 

wU&, 474 U.S. eir (1985) ("The Eighth Amendment does not 
apply until after an adjudication of guilt"); m m Inqraham 
v. Wriqhf 

n.40 1197;) 
430 U.S. 651, 671-72 n.40, 97 S. Ct. 1401, 1412-13 

It also makes sense because it is premature to make 
excessiveness determination before the court determines if, and 
to what extent, property is forfeitable. 
parcel . . . 13143 S.W. G&h tan.% 872 F. SuPP. 
1994); united States v. S633.021.;7 in 
Supp. 528 (N.D. Ga. 1993) (denying pre-ktas motion Lo dismiss on 
excessiveness grounds). 

The subsection also provides that Eighth Amendment determl- 
nations are to be made by the and not by the jury. 
Again, there has been some confusion in the case law on this 
issue. The Supreme Court has recognized that the right to a jury 
trial 
cence. f 

xtends only to factual determinations of guilt or innO- 
Eighth Ameqdment determinations, by contrast, i;; made 

by the court alone, generally after the jury has been - 
charged. This is consistent with the view that constitutional 

t 

Icabana ,,. B"J&&, 474 U.S. 376, 394 (1996). 

2 &, 474 U.S. at 697 (dete~inations of whether Eighth 
Amendment has been violated "has long been viewed as one that a 
trial judge or an appellate court is fully competent to make" and 
the violation "can be remedied by any court that has the Power to 
find the facts and vacate the sentence"l. tS!Szww 
Services. Inc. v. Exide carp., 847 F.2d 1524, 1530-31 (11th Cir. 
1968) (dictum: "we believe an appropriate test would be whether 
the award is so large as to shock the iudicial con- 
science" (emphasis added). 
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issues3generally present questions of law for resolution by the 
court. 

Finally, the subsection provides that. where an Eighth 
Amendment violation is found, the court should adjust the forfei- 
ture so as to meet constitutional standards. Again, this provi- 
sion is consistent with Eighth Amendment case law. &S United 
States v. Saw , 985 F.2d 716. 718 (3d Cir. 19931 ("We hold 
that the court may reduce the statutory penalty in order to 
conform to the eighth amendment"); llnLfed States V. k 817 
F.2d 1409, 1415 (9th Cir. 19671; wed States v. Biti 2; F.3d 
919 (6th Cir. 19941; United mtes v. Chandler, 
Cir. 

36 F.3d'358 (4th 
1994). 

. 

This subsection is purely prouedural in nature. It is not 
intended to define any standard upon which the excessiveness 
determination under Austin is to be made nor does it expand the 
remedies available to the claimant beyond those required by the 
Eighth Amendment. 

. 

Subsection in) provides that the procedures set forth in the 
new statute will apply to all civil judicial forfeitures under 
title 18, the Controlled Substances Act and the Immigration and 
Naturalization Act. It will not apply to custom5 forfeiture5 or 
other forfeitures undertaken by the U.S. Customs Service except 
those pursuant to offenses codified in titles 6, 18 and 21 of the 
U.S. Code. 

Subsection (01 provides that a ci&l-forfeiture action does 
not abate because of the death of any person. Notwithstanding 
recent decisions of the Supreme Court holding that civil 
forfeitures may be considered punitive for certain constitutional 
purposes, a civil forfeiture is in rem in nature; therefore the 
death of a person who did or could have filed a claim to the 
property is irrelevant to the government's right to forfeit the 
property. This provision clar.ifies any confusion that might 
exist in the law on this point'. &S United States v. 
Twentv Thousand 

On9 
Se V Hundled -Hundreds iS120.751.001 JJI 

United States C rrenry Civ. No. 4:94CV 2235 LOD (E.D. MO. Oct. 
30, 19951 (dismYssing iorfeiture action against drug proceeds 
under 21 U.S.C. 8 SSl(a)(6) on the theory that the forfeiture was 
punitive in nature and accordingly abated when the drug 
trafficker from whom the proceeds were seized was murdered). 

%uick v. Jones, 754 F.2d 1521, 1523 (9th Cir. 19841 (queS- 
tion of what process is due is a question of law); Burris v. . . Willis Indenend n Sch 01 rstrrcr 713 F.2d 1087 1094 (19631 
("The question zftwhetEer ipecific'conduct or spekch is protected 
by the first amendment is ultimately a question of law"). 
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The balance of this section establishes certain rebuttable 
presumptions intended to assist the government in meeting its 
burden of proof in certain drug and money laundering cases. Most 
important, the section establishes rebuttable presumptions 
applicable to money laundering forfeitures for violations of 18 
U.S.C. § 1956 and 1957 which frequently involve sophisticated 
efforts to transfer, by wire or other means, large sums of money 
through shell corporations or bank secrecy jurisdictions in a 
manner calculated to avoid detection. In such cases, a 
rebuttable presumption is particularly necessary to allow the 
government to overcome the efforts made to obscure the true 
nature of the transaction and to force the claimant to come 
forward with evidence regarding the source of the money. The 
definition of "shell corporation* is taken from Financial Action 
Task Force recommendation 13 which defines "domiciliary compa- 
nies," a diplomatic term for shell corporations. 

A presumption will also apply to the forfeiture of the 
proceeds of foreign drug offenses under 19 U.S.C. S 981(a) (1) (8). 

Section 122 Time for Filing Claim and Answer 

This section expands the time limit for filing a claim in a 
judicial proceeding. ,Current law requires the claimant to file 
the claim within 10 days of the.service of the arrest warrant in 
m on the property. ,;Because the claimant frequently has no 
notice of the arrest of the property, starting the 10 day period 
from the date of the arrest can impose an undue hardship. Rule C 
of the Admiralty Rules is therefore amended-to start the time 
period for filing a claim from the date of the receipt of actual 
notice of the arrest, or the last date of publication of the 
arrest pursuant to Rule ~(41, whichever is earlier, and to extend 
the time from 10 days to 20 days. The Admiralty Rule will apply 
in civil forfeiture cases notwithstanding the provisions in the 
1993 amendments to Rule 4.1 of the Federal Rules of Civil 
Procedure. 

Section 123 Uniform Innocent Owner Defense 

The Constitution does not require any protection for 
innocent owner5 in civil forfeiture statutes. . ggn 116 S. Ct. Bennie Be&se 1996 WL 86269 (Mar. 4, 1996). 
civil fokfeitures arexkected against the property and not 
against the property owner, the property may be forfeited whether 
the owner was aware of, or consented to, the illegal use of the 
property or not. Id, 

Congress, however, can afford property owners greater 
protection than the Constitution requires. Since 1984, Congress 
has included innocent owner provisions in the most commonly ubed 
civil forfeiture statutes. & 21 u.s.c. S 691(a) (41,(61 (71;/ 19 
U.S.C. 5 981(a) (21. Moreover, the Department of Justice, as ,? 
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matter of policy, does not seek to forfeiture property 
to innocent owners. &R Policy Directive 92-9 (1992). 

belonging 

Nevertheless, the law in this area remains confused. The 
innocent owner provisions in the drug and money laundering 
statutes are inconsistent with each other, and many forfeiture 
statutes contain no innocent owner provision. For example, 
g eSl(al(4) (forfeiture of vehicles used to transport drugs), 
protects an owner whose property was used without his Nknowledge, 
consent or willful blindness.* Sections 881(a) (6) (drug 
proceeds1 and 881(a) (71 (real property facilitating drug 
offenses), on the other hand, contain no willful blindness 
requirement; they protect those who demonstrate lack of 
gknowledge or consent." And 16 U.S.C.(,S 961(a) (21 (property 
involved in money laundering), 
*knowledge." 

requirea only a showing of lack of 
The forfeiture statute for gambling offenses, 16 

U.S.C. 0 I9SS(dl. contains no innocent owner defense at all. 

The courts also differ as to what these defenses mean. The 
Ninth Circuit interprets "knowledge or consent" to mean that a 
person must prove that he or she did not have knowledge of the 
criminal offense ti did not consent to that offense. &R Unfted 

v. One-Parcel of u 902 F.2d 1443, 1445 (9th Cir. 1990) 
("knowledge" and *consent* a;e conjunctive terms, and claimant 
must prove lack of both). Thus, in the Ninth Circuit, a wife who 
knows that her husband is using her property to commit a criminal 
offense cannot defeat the forfeiture of that property even if she 
did not consent to the illegal use. But the Second, Third and 
Eleventh Circuits hold that a person -5 knowledge that his 
property is being used for an illegal purpose may nevertheless 
avoid forfeiture if he shows that he did not consent to that use 
of his property. &.G wd States v. 14Ist Street corn., 911 
F.2d 670, 077-70 (2nd Cir. 19901 (landlord who knew building was 
being used for drug trafficking had opportunity to show he did 
not consent to such use), cert. denred, 111 S. Ct. 1017 (1991); 
wed S ates . Parcel of Realrtv Kno 
&Q&, 66: F.2dv61S 

wn as 6109 Grubb 
626 (3rd Cir:'1989) (wife who knew of 

husband's use of rhsidence for drug trafficking had opportunity 
to show she did not consent to such use); United States One 

t 1012 Germantown Road, 963 F.2d l496 
(11th Cir. 19921. 

The rule is entirely different for money laundering and bank 
fraud cases. Because S 991(a)(2) lacks a "consent" requirement 
and contains only a "lack of knowledge" requirement, there is no 
burden on the claimant to show that he or she took any steps at 
all to avoid the illegal activity. Lack of knowledge alone is 
sufficient. United States . Real Prooe.tv 874 Gartel Dr . ive, 
F.3d -, 1996 WL 125533 (9:h Cir. Mar. 22, 19961 (Per curiaml- 
(because 5 981(a) 12) does not contain a consent prong, "all 
reasonable steps" test does not apply); JLnited St ates v. 
5705,2 70.00 in U.S. Currencv, 820 F. Supp. 1399, 1402 (S.D. Fla. 
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19931; United States v. Eleven Vehicla, 836 F. Supp. 1147, 1160 
n.16 (E.D. Pa. 19931; but see wed States v. All Menu 754 F. 
SUDD . 1467, 1476 (D. Ha". 19911 (claimant must prove "tha; he did 
not-know of the illegal activity, did not willfblly blind himself 
from the illegal activity, and did all that reasonably could be 
expected to prevent the illegal use" of his property); United 
States v. All F nds Presentlv on Denosit at A merican Exerega 
,E&&, 832 F. Su;p. 542 (E.D.N.Y. 19931 (same). 

The courts are also divided with respect to the application 
m of the innocent owner defense to property acquired $&&K the 

crime giving rise to the forfeiture occurred. In the Eleventh 
Circuit, a person who acquires property knowing that it was used 
to commit an illegal act is not an innocent owner. Y&ited SW 
v. One Parcel of Real Estate Located at 6640 SW 48th Strea, 41 

. F.3d 1446 (11th Cir. 19951 (lawyer who acquires interest in 
forfeitable property as his fee is not an innocent owner). But 
in the Third Circuit, the rule is the opposite: a person who 
knowingly acquires forfeitable property is considered an innocent 
owner because he could not have consented to the illegal use of 
the property before he owned it. a ynlted States v; One 1973 
Rolls ROW& 43 F.3d 794 (3d Cir. 19941. 

In the Rolls Rovcq case, the court said that if its decision 
left the innocent owner 5tatute in “a.mess,” the problem 
"originated in Congress when it failed to draft a statute that 
takes into account the substantial differences between those 
owners who own the property during the improper use and some of 
those who acquire it afterwards." The 'cotlrt concluded, "Congress 
should redraft the statute if it desires a different result." 

In United States v, A Parcel of Land (92 Buena Vista Ave.), 
113 s. Ct. 1126 (19931, the Supreme Court identified another 
loophole in the statute as it applies to persons who acquire the 
property after it is used to commit an illegal act. Because, 
unlike its criminal forfeiture counterpart, 21 U.S.C. 
5 853 (n) (61 (Bl , the civil statute does not limit the innocent 
owner defense to persons who gurchax the property in good faith, 
it applies to innocent donees. Justice Kennedy, in a dissenting 
opinion, noted that this allows drug dealers to shield their 
property from forfeiture through transfers to relatives or other 
innocent persons. The ruling, Justice Kennedy said, "rips out 1 
the most effective enforcement provisions in all of the drug 
forfeiture laws," 113 9. Ct. at 1146, and "leaves the forfeiture 
scheme that is the centerpiece of the Nation'5 drug enforcement 
laws in quite a mess." 113 s. ct. at I145 (Kennedy, J. 
dissenting). Justice Stevens, however, writing for the 
plurality, said that the Court was bound by the statutory 
language enacted by Congress. "That a statutory prOViSiOn 

contains 'puzzling' language, or seems unwise, is not an 
appropriate reason for simply ignoring the text." 113 S. Ct. ati 
1135, n.20. I 
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Finally, there is widespread confusion among the courts with 
respect to the standard that should be used to determine if a 
person had "knowledge" of or "consented" to the illegal use of 
his or her property. Some courts equate *knowledge" with 
"willful blindness" so that a person who willfully blinds himself 
to the illegal use of his property is considered to have had 
knowledge of the illegal act. &g polls Rovce, m. But other 
courts allow a person to show lack of knowledge by showing a lack 
of actual knowledge. &S mted States v. Lots 12. 13. 14 @~.d 
fi, 869 F.2d 942, 946-47 16th Cir. 19691. Most courts focus on 
the "consent" prong of the defense, and hold that the property 
owner must "take every reasonable step, and do all that 
reasonably can be done, to prevent the illegal activity* in order 
to be considered an innocent owner. ,,f&~ 3&.&&d States V. 14w 

mrcel of ~~~~ Estate at 1012 Germa*own Road, 963 F.2d Ii96 
Street Core,, 911 F.2d 870 (2d Cir. i990); Y&t& States . ORE 

(11th Cir. 19921; ynited Spates . One Parcel of- 
Forest Roadl, 965 F.2d 70 (2d Ciz. 19931. United 

7 
v. 5.382 

Acres. 871 F. Supp. 890 (W.D. Va. 1994) inProperty owners are re- 
quired to meet a significant burden in proving lack of consent 
for they must remain accountable for the use of their property: 
Unless an owner with knowledge can prove every action, reasonable 
under the circumstances, was taken to curtail drug-related 
activity, consent is inferred and the property is subject to 
forfeiture."). 

To remedy the inconsistencies in the statutes, and to ensure 
that innocent owners are protected under all forfeiture statutes 
in the federal criminal code, the JustieeDepartment has proposed 

z 
a Unifgrm Innocent Owner Defense to be codified at 18 U.S.C. 
§ 983. It applies to all civil forfeitures in titles 8, 18 and 
21 and it may be incorporated into other forfeiture statutes as 
Congress may see fit. Thus, there will no longer be civil 
forfeiture provisions lacking statutory protection for innocent 
owners. 

Second, the new statute wii.i have two parts dealing 
respectively with property owned at the time of the illegal 
offense, and property acquired afterward. In the first category, 
property owners will be able to defeat forfeiture in two ways: 1) 
by showing that they lacked knowledge of the offense, or 21 that 
upon learning of the illegal use of the property, they "did all 
that reasonably could be expected to terminate such use of the 

4 For a detailed discussion of all of these issues, and a 
legislative proposal similar to the one in this bill, R$S Franzs. 
"Note : Casualties of War?: Drugs, Civil Forfeiture, and the 
Plight of the 'Innocent Owner,'* The Notre Dame Law Review, Vol. 
70. Issue 2 (19941 369-413. See also Cassella, "Forfeiture 
Reform: A View from the Justice Department," Journal Of 
Legislation, Notre Dame Law School, 21:2 (19951. 
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property." Thus, as the majority of Court6 now hold, under the 
second defense a spouse could defeat forfeiture of her property, 
even if she knew that it was being used illegally, by showing 
that she did everything that a reasonable person in her 
circumstances would have done to prevent the illegal use. 

Under the first defense, 
would be a complete defense 

a showing of a lack of knowledge 
to forfeiture. 

knowledge, 
But to show lack of 

the owner would have to show that he was not willfully 
blind to the illegal use of the property. This means that if the 
government establishes the existence of facts and circumstances 
that should have created a reasonable suspicion that the property 
was being or would be used for an illegal purpose, the owner 
would have to show that he did all that reasonably could be 
expected in light of such circumstances to prevent the illegal 

lames of Ponce 751 F. Supp. 1436, 1440 z.3 (D Haw 1990) 
use of the property. &S uted States . Prouertv Titled in t& 

(claimant must'show that he did not consent in'advance to illegal 
use of his property even if he proves that he did not actually 
know whether such illegal use ever occurred). 

The statute employs a different formulation of the innocent 
owner defense in cases involving property acquired w the 
offense giving rise to the forfeiture. 
because in such cases, 

This is necessarily so, 
the critical issue concerns what the 

property owner knew or should have known at the time he acquired 
the property, 
48th Streef, 

not what he knew when the crime occurred. 6640 S W 
am. So, in the case of after-acquired property, 

a person would be considered an innocenmer if he establishes 
that he acquired the property as a bona fide purchaser for value 
who at the time of the purchase did not know and was reasonably 
without cause to believe that the property was subject to 
forfeiture. This means that a purchaser is an innocent owner if 
in light of the circumstances surrounding the purchase he did all 
that a person would be expected to do to ensure that he was not 
acquiring property that was subject to forfeiture. 

This provision will be of particular importance is cases 
involving the acquisition of drug dollars on the black market in 
South America. In such cases, wealthy persons assist in the 
laundering of the drug money by purchasing U.S. dollars 
dollar-denominated instruments and send the money to th; %ted 
States while maintaining ignorance of its source. &S United . 
States V. 

tate 
w, 754 F. Supp. 1467 (D. Haw. 1991); w 

k,sl;95 WL 361659 (D. Mass. Jun. 16, 19951 (unpublished). 
Funds Sew Number 2054940s at Sas 

The new statute would put the burden on such individuals to show,that 
they took all reasonable steps to ensure that they were not 
acquiring drug proceeds. 

Limiting the innocent owner defense to "purchasers" in ihis 
circumstance tracks the language of the criminal innocent owner 
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defense, 21 U.S.C. 5 853(n) (6) (B), and eliminates the problem 
identified by Justice Kennedy in 92 Buena Vista. 

The remainder of the new statute addresses a number of other 
concerns that have arisen in the courts under the current law. 
First, the statute makes clear that under no circumstances may a 
person other than a bona fide purchaser be considered an innocent 
owner of criminal proceeds. This avoids a situation that arises 
in community property states when a spouse claims title to her 
husband's drug proceeds as marital property. 

The statute also defines "owner" to include lienholders and 
others with secured interests in the subject property, but to 
exclude, consistent with the prevailtng view under current law, 
general creditors, bailees. nominees and beneficiaries of 
constructive trusts. &G - United States V. 199p 
Che relet Cor eta 37 F.3d 421 (6th Cir. 1994) (titled owner 
la& standin; to iontest forfeiture of property over which she 
exercised no dominion or control); United States v. SCCI How 
Luxembou=q) s A . <, 46 F.3d 1185 (D.C. Cir. 1995) (seneral 
creditors and beneficiaries of constructive trusts-lack 
sufficient interest in the property to contest forfeiture); 
Yctited Slates v. S3.000 in sad F. Supp. , 1995 WL 707879 
(E.D. Va. NOV. 29, 1995) (perso; who voluntarilytransfers his 
property to another is no longer the "owner" and therefore lacks 
standing to contest the forfeiture). 

The statute also resolves a split in the courts regarding 
the disposition of property jointly owniiby a guilty person and 
an innocent spouse, business partner or co-tenant. The statute 
gives the district court three alternatives: sever the property; 
liquidate the property and order the return a portion of the 
proceeds to the innocent party; or allow the innocent party to 
remain in possession of the property, subject to a lien in favor 
of the government to the extent of the guilty party's interest. 

.4 
Finally, the statute contains a rebuttable presumption 

relating to innocent owner defenses raised by financial institu- 
tions that hold liens, mortgages or other secured interests in 
forfeitable property. The provision, which was suggested by 
representatives of the financial community, creates the 
presumption that the institution acted reasonably in acquiring a 
property interest, or it attempting to curtail the illegal use of 
property in which it already held an interest, if the institution 
establishes that it acted in accordance with rigorous internal 
standards adopted to ensure the exercise of due diligence in 
making loans and acquiring property interests, and did not have 
actual notice that the property was subject to forfeiture before 
acquiring its interest. The government could rebut the 
presumption by establishing the existence of facts and 
circumstances that should have put the institution on notice that 
its ordinary procedures were inadequate. 

Section 124 Stay of Civil Forfeiture Case 

This provision is intended to give both the government and 
the claimant in a civil forfeiture case the right to seek a stay 
of the forfeiture proceeding in order to protect a vital interest 
in a related criminal case. 

Current law provides that the filing of a related criminal 
indictment or information shall stay a civil forfeiture proceed- 
ing upon the motion of the government and a showing of *good 
cause." 18 U.S.C. 5 981(g); 21 U.S.C. S 851(i). Numerous courts 

have held that the possibility that the broader civil discovery 
available to a claimant in a civil case will interfere with the 
criminal prosecution constitutes "good cause." 
V. One Sinale Family Resiw Located at 2820 T 
supp. 1351, 1352 (S.D. Fla. 1969) (stay granted where "Scope of 
civil discovery could interfere with criminal prosecution"); 
United States v. Pronertv a 297 Ha lev Sr, 727 F. Supp. 90, 91 
(W.D.N.Y. 1990) (good causetrequiretent satisfied where stay 
necessary to protect criminal case from "potentially* broad 
discovery demands of claimant/defendant). Other courts have 
required the government to demonstrate some specific harm. !&s 
c, 754 F. ni d 
SUPP. 282, 287 (E.D.Y.Y. 1990) ("mere conclusory allegations of 
PotentiaL abuse or simply the opportunity by the claimant to 
improperly exploit civil discovery . . . will not avail on a 
motion for a stay"). 

Recent cases indicate that courts Fafance multiple factors 
to determine whether "good cause" justifies a stay requested 
either by the government or by the claimant. 
All Funds. Monies. Set r ities. M t al Fund Sh 
F.R.D. 4 ID. Mass. 199:) (contin:ayion of 
proceedings denied because rationale behind 21 U.S.C. 5 881(i) to 
avoid abuse of civil discovery did not apply where local civil 
rules required claimant to make disclosures to government before 
conducting discovery and criminal forfeiture counts in related 
indictment enabled aovernment to readily avoid double ieooardv 
concerns); United Scares v. Section 17 +?ownsl& 40 F.jd j20 - 
(10th Cir. 1994) (no appellate lurisdiction und&r 28 U.S.C. 
§ 1291 or S 1292(a) (l)-io revie; district court's stay based (on 
potential for civil discovery in federal forfeiture action to 
undermine pending state criminal proceedings and interest in 
preservation of claimants' Fifth Amendment privilege against 
self-incrimination); U& ted States v. Four ContiaV6nrs Parc& 
864 F. Supp. 652 (W.D. Ky. 1994) (Government did not meet b&en 
of showing "good cause* where government could have avoided 
prejudice caused by civil discovery by pursuing criminal 
forfeiture and extension of 18 month delay since seizure raised 
serious due process concerns); United States v. Lot 5. Fox Gw. 
23 F.3d 359 (11th Cir. 1994) fclaimant'e mere blanket assertion 
of Fifth Amendment protection against self incrimination in 
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connection with related criminal case insufficient grounds for 
stay); additional factors were claimant's stipulation to probable 
cause, claimant's failure to use the testimony of others to 
defend against forfeiture, and claimant's failure to explain 
prejudice from continuation of forfeiture action; u re Phu 
Beckwith & H& 896 F.Supp. 553 (E.D.Va. 1995) (denying stay 
requested by at;orney/claimant in forfeiture action against drug 
proceeds paid as attorney fees where attorney is also target of 
criminal investigation because stay to accommodate attorney's 
Fifth Amendment rights would prejudice the government's 
forfeiture case). 

The amendment is intended to give greater guidance to the 
courts by providing specifically that a stay shall be entered 
whenever the court determines that civil discovery may adversely 
affect the ability of the government to investigate or prosecute 
a related criminal case. It also removes a limitation in the law 
that currently provides for a stay only after a criminal 
indictment or information is filed. The reference to "a related 
criminal investigation" recognizes that civil discovery is at 
least as likely to interfere with an on-going undercover 
investigation, the use of court-ordered electronic surveillance, 
or the grand jury's performance of its duties as with the 
government's ability to bring a criminal case to trial. The 
definition of "a related criminal case* and "a related criminal 
investigation" also make clear that the neither the parties nor 
the facts in the civil and criminal cases need be identical for 
the two cases to be considered related. Instead, the sum of 
several factors, which are set forth in-&he disjunctive, would 
have to indicate that the two cases were substantially the same. 
This is consistent with recent cases holding that a stay was 
authorized under 5 861(i) or 5 981(g) even if the claimant in the 
civil case was not one of oersons under indictment in the 
criminal case. &S -StateseA of Realtv Commonly 
&JQ n s 46 9 outh Wm, No: 69-C-1312, 1999 WL 107346 
,N.(;I.I?l. O:t%, 19S8); U ' #States . All Mpnies 

-&%256.694.54), No. 89.00$%X (D. Halaii June 6, 1990). 

The amendment also gives the claimant an equal opportunity 
to seek a stay of the civil case in the appropriate circumstanc- 
es. As mentioned, under current law, only the government may 
seek a stay of the forfeiture proceeding. Under the amendment, 
however, a claimant may obtain a stay if the claimant is able to 
establish that he or she is the subject of an actual, ongoing 
criminal investigation or prosecution, and that denial of a stay 
of the civil forfeiture proceeding would infringe upon the 
claimant's Fifth Amendment rights in the criminal proceeding. 
This provision protects defendants and individuals under criminal . 
investigation by a grand jury from having the government use the 
civil forfeiture procedure as a means of forcing the claimant to 
make a "Hobson's Choice" between defending his property in the 
civil case and defending his liberty in the criminal one. %!z 
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Avenue, 55 Fs3: 7: (2d Ci:. 
United State . ertain eal Prooertv . . . 4003-4005 5th 

1995) (claimant in civil forfeiture 
cases faces the dilemma of remaining silent and allowing the 
forfeiture or testifying against the forfeiture and exposing 
himself to incriminating admissions); UnitedStates 
Land, 903 F.2d 36 (1st Cir.), pert. 

V 
deni& 

Ct. 289 (1990) (claimant's insistence on asserting Fif;h 
111 s. 

Amendment rights in civil proceeding could result in dismissal 
claim). The amendment is consistent with recent cases in which 

of 

the courts have stayed civil forfeiture proceedings in order to 
avoid Fifth Amendment conflicts. &R mited States 
o f 

V. All w 
, 971 F.2d 896 (2d Cir. 1992); United 

States v. A Certain Parcel of Land, 791 F. Supp. 830, 633 (D.N.H. 
1992). 

The provision requires the existence of an actual prosecu- 
tion or investigation, however, to ensure that claimants are not 
able to bring civil forfeiture cases to a standstill on the basis 
of speculation about future criminal exposure. 
current law, 

As is true under 
claimants seeking a stay under the revised statute 

could not rely on a blanket assertion of the Fifth Amendment but 
would have to assert with precision how they would be prejudiced 
if the civil action went forward. &S United, 23 V 
F.3d 359 (11th Cir. 1994); ud Suun Real Prw 
-Hendrickson 986 P.2d 990, 997 (6th Cir. 1993). e. 

The provision also requires a claimant to establish that he 
or she has standing to contest the forfeiture before a stay may 
be entered atthe claimant's request. i%err if the court deter- 
mines that the claimant has standing for this purpose, that 
determination will not be binding on the court should the govern- 
ment later object to the claimant's standing pretrial as provided 
elsewhere in the Act. The intended effect of this provision is 
to permit the government to consent to a stay without risk of 
being estopped from objecting to the claimant's standing once the 
stay is lifted. 

Some courts in the past have attempted to ameliorate the 
burden on the claimant who is simultaneously the subject of a 
criminal proceeding by entering a protective order limiting 
discovery. a m. 903 F.2d at 44-45. Under the amerid- 
ment, a court could still take this course. 
recognizes, however, 

The amendment 
the unfairness of limiting one party's right 

to take discovery while allowing the other party free rein. In 
cases where such unfairness would result, it is preferable that 
the court simply stay the civil case. 
Certain Parcel of Prooertv (155 Bpmis &$-+?%%-%?I3 . . - 
(D.N.H. May 9, 1992) (entering stay of civii forfeiture case 
after attempts to protect Fifth Amendment rights with protective 
order proved unworkable as claimant continued to seek discovery 
from the government while government was limited in ability do 
take discovery from claimant). Thus, if the effect of the 
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protective order were, for example, to enable the government to 
obtain little of value from a claimant in discovery while the 
claimant was able to review the government's files and depose its 
witnesses, the statute would require that a stay be imposed 
instead. 

Finally, the amendment provides that the Attorney General 
and the Secretary of the Treasury must promulgate guidelines 
governing the preservation of the property subject to forfeiture 
while the case is stayed. This provision takes into account the 
interest of both the government and the property owner in ensur- 
ing that the property in question is not subject to vandalism, 
lack of maintenance, fire damage, mismanagement, depreciation 
through excessive use or other reduction in value before the 
forfeiture action is concluded. 

The guidelines would necessarily require different measures 
to be taken for different types of real and personal property. 
For example, a vehicle might have to be held in storage to ensure 
that it was available for forfeiture. But where the property in 
question is an on-going business, a lease-back or occupancy 
arrangement between the government and claimant might be suffi- 
cient to guarantee the availability of the business for forfei- 
ture once the stay is removed while allowing the claimant the 
opportunity to preserve the value of his or her property in the 
meantime. In this way, the guidelines would address the concerns 
of those courts that have denied the government's request for a 
stay where it would have an adverse effect on an on-going busi- 
ness and where less drastic means exism to preserve the value 
of the property. $2~ united States v. All Risht. Title and 

% In&r-St In R a ProQertv (228 Blair A e 1 
(s.D.N.Y. 199;): 

v. I 821 F. Supp. 893 

The revised statute would also provide that the Court should 
enter any order necessary to preserve the value of the property 
while the stay was in effect. This would include an order 
requiring that mortgage payments should continue to be made in 
order to protect the rights of third party lienholders, tenants, 
and other innocent persons. & 

Section 125 Application of Forfeiture Procedures 

Chapter 46 of title 18 comprises a number of statutes 
describing the procedures applicable to civil and criminal 
forfeiture cases. For example, Sections 981(b) through (jl 
contain procedures relating to pre-trial seizure, disbursement of 
forfeited property, extended venue and pre-trial stays. Sect ions 
984 and 986 contain procedures relating to fungible property and 
the subpoenas for bank records. Moreover, this Act adds Sections 
903: 985 and 987 relating to a uniform innocent owner defense, 
administrative subpoenas and trial procedure in civil forfeiture 

cases. Finally, Section 982 contains procedures governing 
criminal forfeitures. 

The intent of the Act is to make these procedures applicable 
to all civil and criminal forfeitures authorized by a statute in 
Title IS, United States Code. Some of the procedures, by their 
own terms, would already apply to all Title 19 forfeitures, as 
well as forfeitures brought under other statutes. &S m 
Section 983, applying the uniform innocent owner defense to all 
civil forfeitures in title 18, the Controlled Substances Act and 
the Immigration and Naturalization Act. Other provisions, 
however, either contain no provision regarding the scope of their 
application or presently apply only to forfeitures under P§ 981 
and 992. 

Moreover. there are many older civil forfeiture procedures 
scattered throughout Title 18 that contain no procedural provi- 
sions at all or that incorporate the customs laws but not the 
procedures in Chapter 46. & - 18 U.S.C. §§ 492, 212, 544- 
45, 540. 962-69, 991, 1165, 1762, 1955, 2274 and 2513. The 
same is true for a smaller number of criminal forfeiture stat- . 
utes. See e.a. 19 U.S.C. 5 1082. This section fills in any gaps 
and makes the provisions in Chapter 46 applicable to other civil 
and criminal forfeiture statutes, respectively. Because Section 
991(d) incorporates the customs laws, the application of all 
Chapter 46 procedures to other forfeiture statutes will make the 
customs laws applicable to those statutes as well. 

This provision would not, however,Werride any specific 
forfeiture procedures set forth or incorporated in any forfeiture 
statute that are inconsistent with the provisions of Chapter 46. 
Therefore, for example, the provisions of the pornography stat- 
utes, 18 U.S.C. 55 1467 and 2254-55. that are unique to the 
pornography laws would not be affected by this provision. 
Similarly, the provisions of 31 U.S.C. 5 9703(o) that already 
make the customs laws applicable to Title 18 cases within the 
jurisdiction of the Bureau of Alcohol, Tobacco and Firearms would 
not be affected by this section. 

Subtitle C -- Seizures and Investigation8 

Section 131 Seizure Warrant Requirement 

This section simplifies and clarifies the government's 
authority to seize property for forfeiture. First, 18 U.S.C. 
§ 981(b) (I) is amended to update the authority of the Attorney 
General, and in appropriate cases the Secretary of the Treasury 
and the Postal Service, to seize forfeitable property. This 

s Some of these statutes are amended in this Act to corrfct 
this omission, e.s. 18 U.S.C. 5 492. I 
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section was last amended in 1989 before paragraphs (D), (E) and 
(F) were added to 5 981(a) (11. Absent this amendment, the 
seizure warrant authority for property forfeitable under those 
provisions is unclear. Otherwise, the amendment is not meant to 
alter the investigative authority of the respective agencies. 

Subsection (bl (2) is revised to provide that a seizure 
warrant is obtained *in the same manner" as provided in the Rules 
of Criminal Procedure, not "pursuant to" those Rules which, of 
course, do not apply to civil forfeitures. &S Rule 54(b) (5). 
Subsection lb) (21 also conforms S 981(b) to the current version 
of 21 U.S.C. S SSl(b1 (the parallel seizure statute for drug 
forfeitures) by authorizing warrantless seizures in cases where 
an exception to the Fourth Amendment warrant requirement would 
apply. For example, in S 881 cases, courts have approved 
warrantless seizures in cases where there is probable cause for 
the seizure but exigent circumstances preclude obtaining a 
seizure warrant. &S mted States v. Daccaretr 6 F.3d 37 (2d 
Cir. 19931. See alsq ynited States v. Dixpn, 1 F.3d 1080 (10th 
Cir. 1993) (warrantless seizure under S 881(b) (41 upheld where 
plain view exception applies). The amendment to S 981(b) is 
necessary because such circumstances occur frequently in money 
laundering cases involving electronic funds transfers. 

The remaining subsections are new provisions. The first, to 
be codified as 8 981(b) (31, makes clear that the seizure warrant 
may be issued by a judge or magistrate judge in any district in 
which it would be proper to file civil forfeiture complaint 
against the property to be seized, eve=-the property is 
located, and the seizure is to occur, in another district. 
Previously, there was no ambiguity in the statute, since m 
actions could only be filed in the district in which the property 
was located. In 1992, however, 
to provide for in 

Congress amended 29 U.S.C. S 1355 
jurisdiction in the district in which the 

criminal acts giving rise to the forfeiture took place, and to 
provide for nationwide service of process so that the court in 
which the civil action was filed:'could bring the subject property 
within the control of the court. & 28 U.S.C. S 1355(d). In 
accord with this new statute, thb amendment makes clear that it 
is not necessary for the government to obtain a seizure warrant 
from a judge or magistrate judge in the district where the 
property is located, but rather that it may obtain such process 
from the court that will be responsible for the civil case once 
the property is seized and the complaint is filed. Any motion 
for the return of seized property filed pursuant to Rule 41(e) 
will have to be filed in the district where the seizure warrant 
was issued so that judges and prosecutors in other districts are 
not required to deal with warrants involving property unrelated 
to any case or investigation pending in the district. 

The second new provision, to be codified as S 981(b) (41, 
clarifies the requirement that the government promptly institute 
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forfeiture proceedings once property is seized. , . either civil or crimm It provides that 

the amendment, 
proceedings may be instituted. Without 

the statute appears to require the government to 
initiate an administrative forfeiture even if the same property 
is subject to forfeiture in a criminal indictment. Such 
unnecessary duplication was never the intent of the legislation 
As is true with respect to the filing of a civil complaint unde; 
18 U.S.C. S 987, the statute avoids setting a definite time limit 
for instituting forfeiture proceedings because there will be 
cases where the premature filing of a forfeiture action could 
adversely affect an ongoing criminal investigation. In 
particular, 
into account 

it is appropriate for the Attorney General to take 
the impact the filing of the civil case might have 

on on-going undercover operations and the disclosure of evidence 
being presented to a grand jury. 

The third new provision, set forth as S 981(b) (5) relates to situations where a person has been arrested in a fo;eign 
country and there is a danger that property subject to forfeiture 
in the United States in connection with the foreign offenses will 
disappear if it is not immediately restrained. 
foreign arrests, In the case of 

it is possible for the property of the arrested 
person to be transferred out of the United States before U.S. law 
enforcement officialo have received from the foreign country the 
evidence necessary to.support a .finding a probable cause for the 
seizure of the property in accordance with federal law. This situation is most likely to arise in the case of drug traffickers 
and money launderers whose bank accounts in the United States 
be emptied within hours of an arrest by-fereign authorities in may 

the Latin America or Europe. To ensure that property subject to 
forfeiture in such cases is preserved, the new provision provides 
for the issuance of an ex oarte restraining order upon the 
application of the Attorney General and a statement that the 
order is needed to preserve the property while evidence support- 
ing probable cause for seizure is obtained. A party whose 
property is retrained would have a right to a post-restraint 
hearing in accordance with Rule 65(b), Fed.R.Civ.P. 

Finally, 21 U.S.C. S 988(d), which was enacted as part of 
the Anti-Drug Abuse Act of 1988, provides a mechanism whereby 
owner,of a conveyance seized for forfeiture in a drug case m&y the 

substitute other property for the conveyance so that it is the 
substitute res, not the conveyance, 
forfeiture action. 

that is subject to the 
This allows property owners who require the 

use of their property pending resolution of a forfeiture 
to retain use of the property while the forfeiture action 

action 

proceeds against the substitute m. See 21 CFR 91316.98 
(implementing § SSS(dl in judicial forfeiture cases). 

Paragraph (61 of the redrafted p 981(b) generalizes this! 
provision to all property seized for forfeiture under S 981 
because § 991(b) is incorporated by reference into 21 U.S.C: 

and, 
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§ 861 and 853, to all property seized in drug cases and criminal 
forfeiture cases as well. The opportunity to post a substitute 
w is not, however, available in four categories of cases: where 
the property is contraband, where it is evidence of a crime, 
where it has been specially chosen or equipped to make it 
particularly suited to committing criminal acts, or where it is 
likely to be used to commit future criminal acts if returned to 
the owner. 

The statute authorizes the government to forfeit the 
substitute res in place of the property originally seized, but it 
makes the decision to accept such substitution a matter of 
discretion for the responsible government official. This is 
needed to avoid creating the appearance that wealthy criminals 
could mock the intent of the forfeiture law by recovering their 
tainted property simply by paying a sum of money as a cost of 
doing business while continuing to enjoy the use of the seized 
property. 

A conforming amendment repeals 5 BBB(d1 as no longer 
necessary in light of the enactment of this provision. 

Subsection (b) makes parallel changes to 21 U.S.C. S BBl(b). 
Most important, the amendment repeals § BBl(bl(4) which was 
construed to authorize warrantless seizures based on probable 
cause alone. m wd States v. Law, 978 F.2d 1300 (2d 
Cir. 19921. The amendment makes clear that seizures must be made 
pursuant to a warrant unless an exception to the warrant 
requirement of the Fourth Amendment apms. 

8 Section 132 Civil Investigative Demands 

This provision passed both the Senate and the House in the 
102d Congress in slightly different form. &g § 943 of s.543; 
5 31 of H.R.26 (relating to title 18 and 21 civil forfeitures). 
It gives the Attorney General thelmeans, by way of a civil 
investigative demand, to acquire 'evidence in contemplation of a 
civil forfeiture action. Such authority is necessary because in 
the context of a civil law enforcement action there is no proce- 
dure analogous to the issuance of a grand jury subpoena that 
allows the government to gather evidence before the filing of a 
complaint. 

As Congress has recognized in several other contexts, civil 
proceedings can be an effective adjunct to law enforcement only 
if the statutory tools needed to gather evidence are enacted. 
Thus, civil investigative authority was made a part of the civil 
enforcement provisions of the Financial Institutions Reform, 
Recovery and Enforcement Act of 1989 ("FIRREA') (12 U.S.C. 
1833a1, the civil provisions of RICO, 18 U.S.C. 61968, relating 
to suits brought by the government, and the Anti-Trust Civil 

Process Act, 15 U.S.C. 86 1311-1314.6 The language of the pres- 
ent proposal is derived from section 951 of FIRREA. 

The proposed new section differs from earlier enactments, 
and from the version passed by both houses of Congress in the 
102d Congress, in one important respect. To address the concerns 
of Members of Congress who, in the past, have expressed opposi- 
tion to any new investigative authority that could be delegated 
to a law enforcement agency, the authority to issue a civil 
investigative demand is explicitly limited to attorneys for the 
government such as Trial Attorneys in the Department of Justice 
or Assistant U.S. Attorneys. Also, subsection (dl of the pro- 
posed statute has been revised to make clear that civil investi- 
gative demands relating to the forfeiture of a given piece of 
property may not be used once a civil complaint has been filed 
against that property, but that such demands may be issued 
regarding the forfeiture of other property not named in the 
complaint. This language ensures that investigative demands are 
not used to circumvent the discovery rules in the Federal Rules 
of Civil Procedure. 

Other new provisions include an amendment to 18 U.S.C. 
5 1505 in subsection (cl to add a criminal penalty for obstruc- 
tion of a civil investigative demand, 
to Financial Privacy Act in subsection 

an amendment to the Right 
(dl to extend the same 

non-disclosure rules applicable to grand jury subpoenas served on 
financial institutions to civil investigative demands, and an 
amendment in subsection (el to the Fair Credit Reporting Act to 
authorize disclosure of credit reports pursuant to civil investi- 
gative demands in the same manner as disclosure is authorized in 
response to grand jury subpoenas. 

Section 133 Access to Records in Bank Secrecy Jurisdictions 

This section deals with financial records located in foreign 
jurisdictions that may be material to a claim filed in either a 

civil or criminal forfeiture case. 

It is frequently the case that in order for the government 
to respond to a claim, it must have access to financial records 
abroad. For example, in a drug proceeds case where a claimant, 
asserts that the forfeited funds were derived from a legitimate 
business abroad, the government might need access to foreign bank 
records to demonstrate in rebuttal that the funds actually came 

' a S. Rep. No. 91-617, 91st Cong., 1st Sess. 161 (19691. 
For a list of other statutes that authorize the gathering of , 
evidence by means of an administrative subpoena, &z~ H. Rep. tfo. 
94-1343, 94th Cong., 2nd Sess. 22 n.2 reprinted in 1970 U.S. 

9 
ODE 
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from an account controlled by international drug traffickers or 
money launderers. 

Numerous mutual legal assistance treaties (MLAT~s) and other 
international agreements now in existence provide a mechanism for 
the government to obtain such records through requests made to a 
foreign government. In other cases, the government is able to 
request the records only through letters rogatory. 

This proposal deals with the situation that commonly arises 
where a foreign government declines to make the requested finan- 
cial records available because of the application of secrecy 
laws. In such cases, where the claimant is the person protected 
by the secrecy laws, he or she has it within his or her power to 
waive the protection of the foreign law to allow the records to 
be made available to the United States, or to obtain the records 
him- or herself and turn them over to the government. It would 
be unreasonable to allow a claimant to file a claim to property 
in federal court and yet hide behind foreign secrecy laws to 
prevent the United States from obtaining documents that may be 
material to the claim. Therefore, proposed subsection 996(d) 
provides that the refusal of a claimant to waive secrecy in this 
situation may result in the dismissal of the claim with prejudice 
as to the property to which the financial records pertain. 

Section 134 Access to Other Records 

This amendment allows disclosure of tax returns and return 
P information to federal law enforcement-officials for use in 

investigations leading to civil forfeiture proceedings in the 
same circumstances, and pursuant to the same limitations, as 
currently apply to the use of such information in criminal 
investigations. Current law, 26 U.S.C. § 6103(i) (41, permits the 
use of returns and return information in civil forfeiture pro- 
ceedings, but only in criminal.cases does it authorize the 
disclosure of such information'to law enforcement officials at 
the investigative stage. The amendment thus revises the relevant 
statute to treat civil forfeiture investigations and criminal 
investigations the same. 

Section 135 Currency Forfeitures 

This section creates a rebuttable presumption in Civil 
forfeiture cases brought under the drug forfeiture statute. 21 
U.S.C. § 881, applicable to large quantities of currency. The 
presumption would apply in either of two instances: 11 where the 
currency is found in close proximity to a measurable quantity of 
a controlled substance; or 21 where there is more than $10.000 
dollars being transported in one of the places commonly used by 
drug couriers -- i.e. interstate highways, airports and off-shore 
waters -- and the person possessing the currency either disclaims 

ownership or gives a demonstrably false explanation for the 
source of the currency. 

Because a measurable quantity of a controlled substance must 
be involved, a positive "dog sniff" would not be sufficient to 
trigger the first presumption. Detection of a measurable 
quantity with an ion-scan machine, however, would suffice. 

The second presumption is intended to overrule recent 
decisions holding that the government failed to establish 
probable cause for forfeiture even where a large quantity of 
currency was transported in a manner inconsistent with legitimate 
possession, and the government could show, through admissible 
evidence, that the explanation given for the currency was 
patently false. m w States V. S30.06Q. 39 F.3d 1039 (9th 
Cir. 1994). 

An example of a situation where the second presumption would 
apply is United States v. S2W.,226.00 in Ui&ed Stat es Currm 
I995 WL 357904 (1st Cir. Jun. 13, 19951, where government agent; 
stopped a woman at an airport carrying $200,226 in cash wrapped 
in towels in her luggage, and she stated that the money 
represented a gift from her wealthy Italian boyfriend, whose 
address telephone number and occupation were unknown to her, and 
was delivered to her in a brown paper bag by a stranger. &.s 
&-RQ United States v. 539.873.00, F.3d (Sth Cir. Apr. 9, 
19961 (dog sniff, packaging of currency, anfiroximity to drug 
paraphernalia provided sufficient probable cause for seizure of 
currency during highway stop). -. 

The presumption is intended to place a burden on the 
claimant to produce credible evidence tending to rebut the 
inference that currency seized under the specified circumstances 
is drug money. If the claimant fails to produce such evidence, 
the inferences drawn from the circumstances will be sufficient to 
support a judgment for the government. Thus, in no case will a 
motion for judgment of acquittal be granted dismissing the 
government's complaint if the government has presented sufficient 
evidence to establish the presumption in its case in chief. 
However, the provision makes clear that notwithstanding the 
imposition of a burden of production on the claimant, the burden 
of proof remains at all times on the government. 

Title II -- CRIMINAL FORFEITURE 

Section 201 Standard of Proof for Criminal Forfeiture 

Criminal forfeiture is a Dart of the sentence imposed in a 
criminal case. uretti, v. l&it-d Stam U.S. L, 1995 YL 
649120 (Nov. 7, 19951. Accordinqlv, the ktaard of proof for. 
criminal forfeiture is the same as-it is for all other aspectsiof 
sentencing: preponderance of the evidence. $9.~ mited States 4, 
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Smith, 966 F.2d 1045, 1050-53 (6th Cir. 1992); United States v, 
w, 21 F.3d 819 (8th Cir. 1994); United States v. Mverg, 21 
F.3d 826 (8th Cir. 1994); Y,n&sd States v. Ben-H-, 20 F.3d 313 
(7th Cir. 1994); United States . Herr- 893 F.2d 1512, 1541-42 
(7th Cir.), wt. den&$, 110 SI[ Ct. 2623'(1990)= bited Staw 
v. Hm 886 F.2d 1560, 1576-77 (9th Cir. 19S9), 
Gert. deni '4, 110 S. Ck. 3237 (1990); !&&ted States V. , 
816 F.2d 869, 975-75 (3d Cir. 1987); k&rut see wed States V, 
a, 971 F.2d 690 (11th Cir. 1992) (applying the 
preponderance standard to the forfeiture of proceeds and reserv- 
ing judgment with respect to other property). 

Before the Supreme Court clarified this point in Libretti 
however, some lower courts considered the standard of proof is&e 
an open question, S,BS wd Statrsv. Saccprr+E 823 F. 
994 (D.R.I. 19931, and one appellate court held,'based on 

Supp. 

legislative history, that the reasonable doubt standard aoolied 
to-forfeitures in RICO cases. &S ynited States 

-- 
v. PelullQ, 14 

F.3d 881 (3rd Cir. 1994). 

The amendment removes any remaining ambiguity by codifying 
the preponderance standard for all criminal forfeitures as 
Libretti requires. 

Section 202 Non-Abatement of Criminal Forfeiture When 
Defendant Dies Pending Appeal 

This amendment (which passed the Senate in 1990 as 51905 of 
S S.1970) would overturn the questionaedecision of the Ninth 

R 
Circuit in wted Statea v. Qberlb, 718 F.2d 894 (1983), which 
held that a criminal forfeiture proceeding abated upon the post- 
verdict suicide of the defendant. Compare w Stat= V. 
Dudlev, 739 F.2d 175 (4th Cir. 1984) (order of restitution does 
not abate with defendant's death). See alap United Sta- V. 

s Jewelrv 667 F. Supp. 232, 245 (D. Md. 1987). 
Solicitor General's Office in the Qberlin case, m, 

The 
and in a 

later Ninth Circuit case (w Stat= Mitchell 1 
deeming the issue not to warrant SupremevCourt review, 

while 
has 

written memoranda criticizing the court's rationale for abatement 
in the criminal forfeiture context. 

Section 203 Repatriation of Property Placed Beyond the 
Jurisdiction of the Court 

In all criminal forfeitures under RICO, the Controlled 
Substances Act, and 18 U.S.C. S 982, the sentencing court is 
authorized to order the forfeiture of 'substitute assets” when 
the defendant has placed the property otherwise subject to 
forfeiture "beyond the jurisdiction of the court." Most common- 
ly, this provision is applied when a defendant has transferred 
drug proceeds or other criminally derived property to a foreign 
country. 
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In many cases, however, the defendant has no other assets in 
the United States of a value commensurate with the forfeitable 
property overseas. In such cases, ordering the forfeiture of 
substitute assets is a hollow sanction. 

Other countries, 
problem by 

such as the United Kingdom, address this 
authorizing the court to order the defendant to 

repatriate the property that he has sent abroad. 
sentencing court has in 

Because the 
jurisdiction over the defendant, 

. it can use this authority to reach assets that are otherwise 
beyond the jurisdiction of the court, as long as the defendant 
retains control of the property. 

This section amends the substitute assets provisions of RICO 
* and the drug forfeiture statute (which are also incorporated by 

reference into Section 982) to authorize the sentencing court to 
issue a repatriation order. That order may be issued post-trial 
as part of the criminal sentence and judgment, or pre-trial 
pursuant to the court's authority under 18 U.S.C. 5 1963(d) and 
21 U.S.C. 5 853(e) to restrain property, including substitute 
assets, so that they will be available for forfeiture. w 
ani&~tates 040 F. Supp. 
trial repatriation order;. 

73 (E.D. La. 1994) (pre- 
Failure to comply with such an order 

would be punishable as a tontempt of court, or it could result in 
a sentencing enhancement, such as a longer prison term, under the 
U.S. Sentencing Guideline&, or both. The government has the 
authority to grant use immunity to a defendant for the act of 
repatriating property to the United States pre-trial or while an 
appeal was pending if such act would tend-to implicate the 
defendant in a criminal act in violation of the Fifth Amendment. 
& (no 5th Amendment violation if government does not use 
evidence of the repatriation in its case in chief). 

Subsection (bl directs the U.S. Sentencing Commission to 
promulgate a guideline defining the appropriate sentencing 
enhancement in these circumstances. 

Section 204 Notion and Discovery Procedures for Ancillary 
Proceedings 

This section codifies certain procedures governing the 
litigation of post-trial petitions filed by third parties in 
criminal forfeiture cases. When the ancillary hearing provisions 
were added to 19 U.S.C. S 1963 and 21 U.S.C. S 953 in 1984, 
Congress apparently assumed that the proceedings under the new 
provisions would involve simple questions of ownership that 
could, in the ordinary case, be resolved in 30 days. &g 18 

L U.S.C. S 1963(l) (4). Presumably for that reason, the statute 
contains no procedures governing motions practice or discovery 

, 

such as would be available in an ordinary civil case. 
i 
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Experience has shown, however, that ancillary hearings can 
involve issues of enormous complexity that require years to 
resolve. .&R wted States v. BCCI Holdinas &uxembourol S.R, 
833 F. Supp. 9 (D.D.C. 1993) (ancillary proceeding involving o;er 
100 claimants and $451 million); United States . Porcu 
85-00756 (CPS), 1992 U.S. Dist. LEXIS 17928 (t3.g.N.Y Nov. 6, 

CR- 

1992) (litigation over third party claim continuing 6 years after 
RICO conviction). In such cases, procedures akin to those 
available under the Federal Rules of Civil Procedure should be 
available to the court and the parties to aid in the efficient 
resolution of the claims. 

Because an ancillary hearing is part of a criminal case, it 
would not be appropriate to make the civil Rules applicable in 
all respects. The amendment, however, describes several funda- 
mental areas in which procedures analogous to those in the civil 
Rules may be followed. These include the filing of a motion to 
dismiss a claim, the conduct of discovery, the disposition of a 
claim on a motion for summary judgment, and the taking of an 
appeal from final disposition of a claim. Where applicable, the 
amendment follows the prevailing case law on the issue. &R, 
m, United tates , L &( 942 F.2d 177 (3rd Cir. 1991) 
(ancillary przceedini tr:Xted as civil case for purposes of 
applyl;ng Rules of Appellate Procedure); -ted S ates . 
(Hold nasl Luxemboura S.A, , 1993 WL 760232 (D.D.:. 199;) 

Bu 

(applying court's inherent powers to permit third party to obtain 
discovery from defendant in accordance with civil rules). The 
provision governing appeals in cases where there are multiple 
claims is derived from Fed.R.Civ.P. 54m 

tz 
The last provision of subsection (al provides that a dis- 

trict court is not divested of jurisdiction over an ancillary 
proceeding even if the defendant appeals his or her conviction. 
This allows the court to proceed with the resolution of third 
party claims even as the appeal is considered by the appellate 
court. Otherwise, third parties would have to await the conclu- 
sion of the appellate process even to m to have their claims 
heard. 

Subsection (b), however: provides a method to allow a 
defendant, who has filed an appeal from his conviction and the 
order of forfeiture, to intervene in the ancillary proceeding for 
the limited purpose of contesting a third party petitioner's 
assertion of a legal right, title or interest in the forfeited 
property. This provision resolves a problem that could otherwise 
arise if the court were to adjudicate a petitioner's claim and 
find in favor of the petitioner while an appeal is pending, only 
to have the defendant prevail on the appeal and seek to reclaim 
the forfeited property. Under the amendment, if the defendant 
does not contest the third party's alleged interest by interven- 
ing in the ancillary proceeding, he will be considered to have 
waived any claim to the property even if prevails on appeal. On 

34 

the other hand, 
determine, 

if the defendant does intervene, the court may 
with finality, either that the third party does have 

an interest in the property superior to the defendant's (and the 
government's), or that the defendant has the superior interest 0 
which is forfeitable to the government if the conviction is 
affirmed, and which is returnable to the defendant if the convic- 
tion is reversed. 

This amendment does not alter the general rule, set forth in 
Sections 1963(l) (2) and 853(n) (21, that a defendant has no 
standing to file a claim of his own. Nor does it alter the rule 
that the only issue involved in the ancillary hearing is the 
third party's ownership interest. All issues relating to the 
forfeitability of the property were resolved at trial; they are 
of no interest to the third party and may not be re-litigated by 
an intervening defendant. 

It 
Subsection (cl clarifies an ambiguity in the present law. 

is well-established that in a criminal forfeiture case, the 
court, in lieu of ordering the forfeiture of specific assets, can 
enter a personal money judgment against the defendant for an 
amount of money equal to the amount otherwise subject to 
forfeiture. Unitedi 773 F.2d 790, 801 (7th 
Cir. 1985) (en bane), & , 

4:4 D.S‘: 821 (19&l* wed States 

47; U.S. 1011 (1986); United 
S ates . Cm 752 ?.2d 566, 576. (11th Cir.), Cert. denied, 

(E.D. Pa. 19951, afi'd-. 
v. Sokm 199s WL 113079 

F.3d , 1996 WL iB3816 (3rd Cir 
Apr. 16, 1996). In suchases, ZGiously, no interests of any 
third parties-can be implicated. Thereme; there is no need for 
any ancillary hearing. The amendment makes this clear. 

Section 205 Pre-Trial Restraint of Substitute Assets 

This amendment is necessary to resolve a split in the 
circuits regarding the proper interpretation of the pre-trial 
restraining order provisions of the criminal forfeiture statutes. 
Under 18 U.S.C. § 1963(d) (1) and 21 U.S.C. 5 853(e) (I), a court 
may enter a pre-trial restraining order to preserve the avail- 
ability of forfeitable property pending trial. Until recently, 
the courts were unanimous in their view that the restraining 
order provisions applied both to property directly traceable to 
the offense and to property forfeitable as substitute assets. 1 
i&s Assets of Tom J. Billman 915 F.2d 916 (4th Cir. 1990); 
United States v. Reagn 856 ;.2d 115 (2d Cir. 1988); y&& 
States v. O'Brieq, 836'F. Supp. 438 (S.D. Ohio 1993); U 
States 
Third, zift: and Ninth Circuits have now held 

S ank Corw, 797 F. Supp. 497 (E.D. Va. 1992). The 

because Congress did not specifically referenie 
however, that 

the substitute 
assets provisions in the restraining order statutes, pre-trial 
restraint of substitute assets is not permitted. ynited Statea 
v. ~lovd, 992 F.2d 498 (5th Cir. 1993); InI 1 
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F.3d 1351 (3rd Cir. 1993); United States v. Rininsky, 20 F.3d 359 
(9th Cir. 1994). 

At least one of the recent cases was based on an erroneous 
reading of the legislative history. Vartin relies on a footnote 
in a 1962 Senate Report that states that the restraining order 
provision in Section 1963 would not apply to substitute assets. 
Slip op. at 17, citing S. Rep. 97-520, 97th Cong., 2d Sess. 
(1982) at 10 n.16. The appellate court was apparently unaware 
that before the restraining order provision was finally enacted 
in 1984, the footnote in question was dropped from the Senate 
Report, thus negating any suggestion that Congress did not intend 
for the new statute to apply to substitute assets. &R S. Rep. 
98-225, 98th Cong., 1st Sess. (1963!. at 201-05. 

The amendment cures this problem of statutory interpretation 
by including specific cross-references to 18 U.S.C. § 1963(m) and 
21 U.S.C. 5 853(p) at the appropriate places. 

Section 206 Defenses Applicable to Ancillary Proceedings in 
Criminal Cases 

This provision conforms the statutes governing the rights of 
third parties who assert interests in property subject to forfei- 
ture in a criminal case to the uniform innocent owner defense 
applicable to civil forfeitures. The intent is to make it 
possible to adjudicate fully the interests of all third parties 
in property subject to criminal forfeiture so that it is no 
longer necessary to file a parallel ci*forfeiture action to 

% resolve such matters. 

Most civil forfeiture statutes require a party asserting an 
interest in the property to prove that he or she was at all times 
an uinnocent owner" of the property. a, e.g., 21 U.S.C. 
5991(a) (4) (requiring proof by-third party claimant that he or 
she was without knowledge of, did not consent to, and was not 
wilfully blind to the illegal acts giving rise to the forfei- 
ture). Presently, the criminal forfeiture statutes contain 
essentially the same provision for third parties asserting an 
interest in the property acquired m the commission of the 
offense. u 21 U.S.C. 5953(n) (6) (B); 18 U.S.C. §1963(1) (6) (8) 
(requiring proof by third party claimant that he was a bona fide 
purchaser for value without reason to know that the property was 
subject to forfeiture). 

The cri .minal statutes, however, contain no innocent owner 
requirement for persons claiming to have been the owners of the 
property at the time the offense giving rise to forfeiture was 
committed. This allows a claimant to recover the property even 
if he was aware of or consented to the illegal acts committed by 
the defendant. This loophole exists because under current law, a 
criminal forfeiture proceeding is limited to adjudicating the 

interests of the defendant; interests of third parties have to be 
litigated in parallel civil proceedings. The amendment closes 
this loophole by requiring would-be claimants to the subject 
property in a criminal forfeiture case to meet the same standards 
that they would be required to meet if the forfeiture were 
prosecuted as a civil in rem action. 

Making the civil definition of "innocent owner" applicable 
to criminal cases also resolves a conflict in the circuits 
regarding the type of legal interest that Congress intended to 
allow a third party to assert in a forfeiture proceeding under 21 
U.S.C. § 653(n) (6) or 18 U.S.C. 5 1963(l) (6). The issue is 
whether only persons with an ownership interest in the specific 
property subject to forfeiture -- such as a mortgage lender with 

. an interest in forfeitable real property -- are covered by the 
statute, or whether the procedure is open to any person with a 
general unsecured claim against the property or estate of the 
criminal defendant. To date, four circuits have denied standing 
to general creditors while one has granted it. Co Dare United 
States v. BCCI oldina ( uxemboural S.A, 46 F.3dm11S5 (D.C. 
Cir. 1995). 2 denizd,l115 S. Ct. 2613'(1995); wed Statea 
v. Schwimmer 968 F.2d 1570, 1561 (2d Cir. 1992) (general 
creditors ma; not file claims); ynited States v. CamnoR, 659 F.2d 
1233 (6th Cir. 1966) (same)'; and e 942 F.2d 
177 (3rd Cir. 1991) (tort victims may not file claims) & 
United States v. Reckmevey" 836 F.2d 200 (4th Cir. 1987) (general 
creditors have a legal in&rest in forfeited property). 

The ancillary hearing procedure seerth in §§ 1963(l) and 
.953(n) was designed to ensure a speedy judicial resolution of 
specific claims to the property being forfeited, not to resolve 
the claims of general unsecured creditors and other persons with 
claims arising in contract or in tort against the criminal 
defendant. To allow every victim of a tort or breach of contract 
committed by the defendant to intervene in the criminal forfei- 
ture proceeding to attempt to assert a claim to the forfeited 
property would pervert the criminal process beyond its intended 
scope. 

By cross-referencing the uniform innocent owner statute and 
the definition of "owner" at 16 U.S.C. § 983(c) (1). the amendment I 
preserves the original intent of Congress and codifies the 
leading court decisions on this issue such as United States v, 
BCCI Holdinas (Luxemboural S.A, 633 F. Supp. 9 (D.D.C. 19931, by 
providing that only persons with the equivalent of a secured 
interest in the specific property subject to forfeiture may 
petition for disposition of that property under 56 1963(l) and 
853(n). victims of the crimes giving rise to the forfeiture will 
be protected by the restitution provisions of the criminal 
forfeiture statutes that permit the use of forfeited funds to I 
restore property to victims. ! 
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Section 207 Uniform Procedures for Criminal Forfeiture 

Section 982 does not contain its own set of definitions and 
procedures. Rather, all such matters are incorporated by refer- 
ence to the definitions and procedures set forth in 21 U.S.C. 
0 853. This has been true since 5 962 was enacted in 1986. 

The cross-reference to 5 653, however, has become ver{ 
complicated as 5 982 has been amended and expanded in every 
Congress since 1966. Currently, different subsections of 0 853 
are incorporated into S 962 depending upon the nature of the 
offense giving rise to the forfeiture. The differences, however, 
are not very great. With respect to forfeitures under 
SS 962(a) (1) and 12), the only substantive differences are 1) the 
definition of "property" in 0 653(b) is incorporated for FIRRSA, 
counterfeiting, explosives and other forfeitures under 
5 992(a)(2) but not for money laundering under § 962(a) (11; 
21 the reverse is true for the seizure warrant authority in 
5 653(f), which is incorporated for 5 982(a) (1) forfeitures but 
not for those brought under 9 962(a) (21; and 31 the provision in 
5 653(a) giving federal forfeiture law precedence over State law 
is omitted from 6 992 entirely. More important, Congress failed 
to incorporate any procedures for forfeitures pursuant to 
I 982(a) (31, (41 and (51, the provisions added in 1990 and 1992, 
leaving it unclear what procedures should apply in those cases. 

This convoluted cross-referencing system no longer makes any 
sense and should be abandoned in favor of a simplified statute 

e that incorporates all provisions of 8 BSffor all 6 962 forfei- 
tures. The section dealing with rebuttable presumptions in drug 
cases (subsection (d)) is the only provision omitted because it 
has no application outside of the context of narcotics violations 
and because rebuttable presumptions applicable to § 962 offenses 
are enacted by other provisi.ons of this Act. 

The amended version of S 982(b) (21 is drafted in such a way 
that it need not be amended 'again each time Congress adds a new 
forfeiture provision to subsection (al. 

Section 208 Seizure Warrant Authority 

This amendment is intended to encourage greater use of the 
criminal forfeiture statutes. In all civil forfeiture cases 
governed by 18 U.S.C. 9 961 and 21 U.S.C. § 891, the government 
may seek the issuance of a warrant from a judge or magistrate to 
seize property subject to forfeiture. 18 u.s.c. 5 981(b); 21 
U.S.C. § aSI(bl. Under the amendments made by this Act, property 
seized under those statutes may be forfeited either civilly 01: 
criminally. m 18 U.S.C. 5 987. This amendment underscores 
that point by amending the criminal forfeiture statues-themselves 
to provide that property may be seized for criminal forfeiture 
pursuant to 5 981(b). 
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Section 209 Forfeitable Property Transferred to Third Parties 

This section closes a possible loophole in the criminal 
forfeiture statutes that may permit third parties who acquire 
property from a defendant in a sham transaction to frustrate a 
forfeiture order by dissipating the property or converting it to 
another form. &R In re Moffitt. Zwerlina & Kemler. P.C, 864 F. 
SUPP. 527 (E.D. Va. 19941 (forfeitable property transferkd to 
third party could not be recovered where third party dissipated 
the property). 

16 U.S.C. 5 1963(c) and 21 U.S.C. 5 653(c) each provide that 
property transferred by a criminal defendant to a third party, if 
otherwise subject to forfeiture, is forfeitable from the third 
party unless such party acquired the property as a bona fide 
purchaser for value without cause to know that the property was 
forfeitable. In this way, the statute prevents criminal defen- 
dants from protecting their property from forfeiture by transfer- 
ring it to friends, relatives, heirs or associates who do not pay 
value for the property in an arms length transaction or who 
acquire it knowing that it is subject to forfeiture. Moffit, 
m. As Moffitt explained, however, the current statute 
contains no provision to'address a situation that can arise 
should a third party conceal or dissipate the forfeitable 
property. In such situations, the criminal forfeiture statute 
"is a weak tool for divesting third parties of property received 
from criminal defendants." & The court explicitly called on 
Congress to "remedy" this situation. & 

--. 
Under the amendment, a third party who is not a bona fide 

purchaser of the forfeitable property, would become personally 
liable for an amount equal to the value of property in the event 
the property cannot be turned over to the government due to the 
third party's act or omission. For example, if the defendant 
gave his forfeitable property to his defense attorney who then 
dissipated the property instead of turning it over to the 
government, the defense attorney would be personally liable for 
the amount of the dissipated property. 

Section 210 Right of Third Parties to Contest Forfeiture of 
Substitute Assets 

Current law is unclear with respect to when the government's 
interest in substitute assets vests. & Jlnited States 
Rio insky, No. 

v, 
CR 93-409(A) WJR (C.D. Cal. Mar. 24, 19951. Some 

have argued that because the relation-back provisions of 
68 853(c) and 1963(c) do not expressly apply to substitute 
assets, the government's interest in substitute assets does not: 
vest until the jury returns a special verdict of forfeiture or ' 
the court enters a preliminary order of forfeiture. Others have! 
argued that because the substitute asset is forfeited in place of 
property in which the government's interest vested at the time of 
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the act giving rise to forfeiture, the government's interest in 
the substitute asset vests on the date on which the crimes were 
committed. Still another interpretation is that the government's 
interest in substitute assets vests at the time the grand jury 
returns an indictment including a substitute assets provision, 
because at that time the defendant and any potential claimants 
(including potential bona fide purchasers) are placed on notice 
that the defendant's estate is subject to forfeiture up to the 
amount of the proceeds of his criminal activity. 

The amendment ends this uncertainty by adopting the third 
interpretation as a reasonable compromise between the other two 
more extreme positions. Under this provision, a defendant would 
be free to transfer his untainted property to a third person at 
any time prior the filing of an indictment, information or bill 
of particulars identifying the property as subject to forfeiture 
(unless, of course, the property was subject to a pre-indictment 
restraining order). After that time, however, the defendant and 
potential transferees would be on notice that the government was 
seeking to forfeit the property as substitute assets in a crimi- 
nal case, and that the property would belong to the government 
upon the conviction of the defendant and the entry of an order of 
forfeiture. Accordinalv. anv transfer bv the defendant to a 
third party after the property was identified in an indictment, 
information or bill of particulars would be void, unless the 
transferee establishes, pursuant to the provisions of the Uniform 
Innocent Owner Defense applicable to after-the-fact transferees, 
19 U.S.C. § 993(b) (21, that he or she wasa bona fide purchaser 
for value of the property who was reasonably without cause to 
believe that the property was subject to forfeiture. 

Section 211 Hearings on Pre-trial Restraining Orders; Assets 
Needed to Pay Attorneys Fees 

The criminal forfeiture statutes provide that in order to 
preserve assets for forfeiture at trial, the government may seek, 
and the court may issue, an cx carte pre-trial restraining order. 
5e.c 18 U.S.C. 5 1963(d); 21 U.S.C. 9 953(e). This procedure 
supplements, and does not preclude, seizure of the property 
pursuant to a seizure warrant. 

If a restraining order is to be issued before any indictment 
is returned, 
property" 

"persons appearing to have an inteljest in the 
are entitled to an immediate hearing. 19 U.S.C. 

5 1963(d) (1) (B) & (2); 21 U.S.C. 5 853(e) (1) (B) & (2). The 

' Restraining orders apply to both the criminal defendant 
and to any third party who miqht otherwise have access to the 
subject property.- United States v. Jenu 974 F.2d .32 (5th 
Cir. 1992); I n re Assets of Tom ,I. Bi,,'915 F.2d 916 (4th 
Cir. 1990); United States v. Reqan, 959 F.2d 115 (2d Cir. 1988). 
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statute, however, makes no provision for any hearing -- either 
pre- or post-restraint -- where the property is not restrained 
until after an indictment is filed. 

The legislative history of these provisicns makes clear that 
Congress considered a hearing unnecessary in the post-indictment 
context because the grand jury's finding of probable cause to 
believe that the restrained property was subject to forfeiture 
was sufficient to satisfy the due process rights guaranteed by 
the Fifth Amendment. 

:'r:;;mt:;;;b:; cause established in the-indictment or 
, in itself, to be a sufficient basis for 

issuance of a restraining order. While the court may 
consider factors bearing on the reasonableness of the 
order sought, it is not to "look behind" the indictment 
or require the government to produce additional evi- 
dence regarding the merits of the case as a prerequi- 
site to issuing a post-indictment restraining order. 

S. Rep. 255, 99th Cong., 1st Sess. (19931 at 202-03. 

The Senate Report went on to explain that the statute was 
not intended to preclude the court from holding a post-restraint 
hearing in appropriate circumstances to determine if a restrain- 
ing order should be continued, but it stressed that in that 
context as well, the court was not to reexamine the validity of 
the indictment or the grand jury's finding of probable cause for 
the forfeiture. -. 

This provision does not exclude, however, the authority 
to hold a hearing subsequent to the initial entry of 
the order and the court may at that time modify the 
order or vacate an order that was clearly improper 
(m where information presented at the hearing shows 
that the property restrained was not among the property 
named in the indictment. However, J$ is stressed 
at such a hearina the court is not to entsr+sln .zlmL . . . . lenses to the aliditv of the lndlct For the 
purposes of is:uing a restraining orier 'the probable 
cause established in the indictment or information is 

I 

to be determinative of any issue regarding the merits 
of the government's case on which the forfeiture is to 
be based. 

& at 203 (emphasis supplied). 

Congress' principal concern in precluding any re-examination 
by the court of the validity of the indictment was that such an i 
examination might force the government to make a "damaging prem? 
ture disclosure of the government's case and trial strategy.' 
Id. at 196. 
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Since the restraining order provision6 were enacted in 1964, 
several appellate courts have had occasion to determine whether 
the statutory structure comports with due process under the 5th 
Amendment. The courts unanimously hold that due process does not 
require an pre-restrah adversary hearing where the restraining 
order is not issued until after the return of an indictment. m 

924 F.2d 1186, 1192 (2d Cir. 
866 F.Zd 1343, 1352 (11th Cir. 

In such circumstances, ;he property owner's right to a 
hearing is outweighed by the government's need for "some means of 
promptly heading off any attempted disposal of assets that might 
be made in anticipation of a criminal forfeiture." &DBRI&Q, 924 
F.2d at 1192. 

The courts differ, however, .' as to whether a post-indictment 
restraining order may be m up to and through trial with- 
out granting the defendant an opportunity for a m-restraint 
hearing. Those courts that would require such a hearing also 
differ among themselves as to whether the scope the hearing 
should include a re-examination by the court of the validity of 
the indictment and the grand jury's finding of probable cause for 
forfeiture. 

On the one extreme, the Eleventh Circuit has held that there 
is no constitutional right to a post-restraint hearing on the 
validity of a restraining order because the Speedy Trial Act 
ensures that a defendant will have a prompt opportunity to chal- 
lenge the validity of the order at trial. u, 866 F.2d at 
1354. sn?: In Re Protective Order 79OrSuPP. 1140 (S.D. Fla. 
1992). The Eleventh Circuit hold; this view even where the 

3 defendant alleges that the restraining order infringes upon his 
Sixth Amendment right to hire counsel of his choice. Bissell. 
m. The Tenth Circuit is in accord, at least where the right- 
to-counsel issue is not implicated. &B mad States v. MUSSQD 
802 F.2d 384. 387 (10th Cir. 1996) (no hearing required); but 
United States v. Ni&Q&, 84paF.Zd 1485, 1491-n.4 (10th Cir. 
1989) (leavino open question 'whether hearing is required if Sixth 
Amendment is&e is raised). r 

On the other extreme, the Second Circuit, in a 7-6 m 
opinion, has held not only that a post-restraint, pre-trial 
hearing is required whenever Sixth Amendment right to counsel 
issues are raised, but that at such hearing the court is required 
"to reexamine the probable cause determinations" embodied in the 
grand jury indictment. Monsanto, 924 F.2d at 1195-97. In 50 
holding, the Second Circuit expressly declined to follow 
Congress' admonition that the courts should not "entertain chal- 
lenges to the validity of the indictment." 924 F.2d at 1197, 
quoting S. Rep. 225, m, at 196. See alsQ ynLted States v, 
Crozier, 777 F.2d 1376, 1363-84 (9th Cir. 1985). 

. 

In between these two extremes, several courts have held that 
a defendant's Sixth Amendment right to counsel is an interest of 
such importance that due process requires that the defendant be 
granted a hearing pre-trial to determine the validity of an order 
that restrains the assets the defendant would uee to r---l- 

~~ ~-- _- 
counsel of his choice. m ewe 

-CLdl” 

tee v. Mov m F.2d 706, 729 (7th Cir. 1988); 
1463, 1469 (5th Cir. 1986). 

!&$%%%a v. Thiez~-%1??2?0 
As the Seventh Circuit noted in 

Mova-Gomez cases implicating the Sixth Amendment are unique 
because a :defendant needs the attorney [pre-trial1 if the attor- 
ney is to do him any good." 860 F.Zd at 726. Thus, where the 
defendant asserts that the assets he would use to hire counsel 
have been improperly restrained, forcing the defendant to wait 
until the time of trial to contest the restraining order would 
constitute an unconstitutional 
ty without a hearing. & 

"permanent deprivation" of proper- 

These courts, however, have declined to go as far as the 
Second Circuit in Monsanto in sanctioning a full-blown reexamina- 
tion of the validity of the indictment. 
the Fifth Circuit noted Congress' 

For example, in m, 

forbid a court to 
"clear intent to specifically 

indictment' 
'entertain challenges to the validity of the 

at a hearing on a motion to modify or vacate a re- 
straining order," 801 F.2d at 1469-70'. and held that the grand 
jury's finding of probable cause that the defendant's property 
was subject to forfeiture should be regarded as a strong, though 
not irrebuttable, 
801 F.2d at 1470. 

showing in support of the restraining order. 
The court continued: -. 

The court is not free to question whether the grand 
jury should have acted as it did, but it is free, and 
indeed required, to exercise its discretion as to 
whether and to what extent to enjoin based on all 
matters developed at the hearing. 

Id. 

Similarly, the Seventh Circuit in Mova-Gomet held that where 
Sixth Amendment issues are implicated, the defendant is entitled 
to a hearing at which the government is "required to prove the 
likelihood that the restrained assets are subject to forfeiture." 
860 F.2d at 731. But at the same time the court held that the 
"careful and deliberate judgment of Congress" was entitled to 
"respect," 860 F.2d at 729, and that therefore "[wlhatever may be 
the precise limits on the authority of the district judge at a 
[post-restraint] hearing . . . , fi is cw that the cm 
not inquire as to the validitv of the - 
that 'the orobable cause eatawed in the indictmat or infor- 
mation is , . . detwive of any issue reoardinq the 
Qf the mu 

oovernment's case on whj& the forfdturr is to be 
based,"' 960 F.2d at 728 (emphasis suppiied), quoting S. Rep. 
225, w. 
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The Seventh Circuit continued as follows: 

It is therefore not open to the defendant to attempt to 
persuade the court that the government's claim to the 
property is any less strong than suggested by the 
government in the indictment . . . . 

& & m (Cardamone, J. dissenting), 924 F.2d at 1206 
("The prosecution's ability to prepare its case without being 
forced to 'tip its hand' prematurely was of paramount importance 
to the drafters and provides a persuasive reason for delaying a 
full adversarial hearing on the merits of the government's case 
during the post-restraint, pre-trial period."); United States v. 
O'Brien, 936 F. Supp. 438 (S.D. Ohio 1993) (following Mova-Go- 
mz) . 

The proposed legislation attempts to end the uncertainty and 
ambiguity in the law by codifying the majority view, consistent 
with the original intent of Congress, on the issues raised. 
Proposed paragraph (4) codifies the rule that permits the 
district court, in its discretion, to grant a request for a 
hearing for modification of the restraining order. 

Paragraph (4) also sets forth two grounds, other than the 
Sixth Amendment grounds, upon which a court may be asked to 
modify a restraining order. As the Second Circuit held in M6l~z 
m, an order may be modified upon a showing that even if all 
of the facts set forth in the indictment are established at 
trial, the restrained property would nmi subject to forfei- 
ture. 924 F.2d at 1199, quoting S. Rep. 225 at 203. The court 
would also have the discretion to revise an order, in light of 
evidence produced at a hearing, to employ less restrictive means 
of restraint if such means are available to protect the 
government's interests without infringing on the defendant's 
property rights unnecessarily. Id. at 1207 (Cardamone, J. dis- 
senting). Under the statute,, the court would have the discretion 
to grant a hearing for such purposes at any time before trial. 

< 
With respect to the use of restrained property to retain 

criminal defense counsel, the restraining order would be modified 
if the defendant establishes that he or she has no other asset5 
available with which to retain counsel, demonstrates that there 
is no probable cause to believe that the restrained property 1s 
likely to be forfeited if the defendant is convicted. The issue 
before the court, however, would be solely the likelihood of 
forfeiture assuming a conviction. As Congress stated in the 1994 
legislative history, and as the majority of courts have held 
since that time, the indictment itself conclusively establishes 
probable cause regarding the criminal offense upon which the 
forfeiture would be based. Thus, in a money laundering case, for 
example, the court would require the government to establish 
probable cause to believe that the restrained assets were 
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minvolved in* the money laundering offense(s) set forth in the 
indictment, m 18 U.S.C. 5 982(a) (1). but it would not look 
behind the indictment to determine independently whether there 
was probable cause to believe that the money laundering offense 
itself had been committed. 

This provision explicitly codifies the 1984 legislative 
history and recent case law regarding challenges to the suffi- 
ciency of the indictment. It would prohibit the defendant from 

l challenging the validity of the indictment itself, and would bar 
the court from reexamining the factual basis for the grand jury's 
finding of probable cause. In this way, the statute would pro- 
tect the defendant from the unlawful restraint of his property 
when there is no legal basis for the restraint, but it would 

l preclude the use of the pretrial hearing as pretext for forcing 
the government to 'tip its hand' prematurely as to its evidence 
and trial strategy. 

New paragraph (4) also contains a provision permitting, for 
the first time, third parties to contest pre-trial restraining 
orders in certain circumstances. Generally, third parties may 
not intervene in a criminal case until after the preliminary 
order of forfeiture is entered post-verdict. & 19 U.S.C. 
5 1963(i); 21 U.S.C. S 853(k). The amendment does not alter that 
general rule. However, if the restraining order causes a serious 
hardship to a third party, the court could modify the restraining 
order to impose a less-burdensome, but equally effective, 
alternative means of preserving the property for forfeiture. I. 

The third party, however, could not assert his "innocent 
owner" defense in such a pre-trial hearing as a reason for 
modifying the restraining order. Such defenses are clearly 
limited by 99 1963(i) and 853(k) to the ancillary hearing. 

Subparagraph (E) of new paragraph (4) provides that when the 
pre-trial restraining order pertains to "substitute assets," the 
order shall exempt money needed to pay attorneys fees, cost of 
living expenses, and other costs without the necessity of any 
showing by the defendant other than a showing that the property 
is in fact needed for the designated purposes. The reason the / 
restraint of substitute assets is treated differently from the 
restraint of property directly subject to forfeiture is that 
property in the latter category is "tainted" property that, under 
the relation back doctrine, belongs to the United States. A 
criminal defendant has no right to use such property for any 
purpose as long as there is a prima facie showing that the 

. property is subject to forfeiture. In contrast, substitute 
assets are, by definition, untainted assets which may be exempted 
from forfeiture for certain limited purposes. 

The amendment to paragraph (3) is intended to make clear 
i 

1 that the court should take whatever steps are necessary to avoid 
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use to of a restraining order hearing to expose on-going law 
enforcement operations, to examine law enforcement agenta 
concerning the subject matter of their testimony at an upcoming 
criminal trial, or to learn the names and addresses of witnesses 
who might be susceptible to intimidation. 

Finally, the amendment also revises paragraph (3) to remove 
an ambiguity in the law, reflected in cases in the Fifth Circuit, 
regarding the applicability of Rule 65 Of the Federal Rules of 
Civil Procedure to restraining orders under 21 U.S.C. § 853(e) 
and 18 U.S.C. 5 1963(d). w ynited States v. m, BYBE~, 
applying the standards of temporary restraining orders under Rule 
65 to 5 853(e) (1) restraints. The amendment makes clear that 
Rule 65 does not apply to restraints imposed under any of the 
provisions of 5 853(e) and 5 1963idl because, in light of the 
amendments made by this section, those provisions will contain 
their own procedural requirements. 

Section 212 Availability of Criminal Forfeiture 

Under current law, 28 U.S.C. 5 2461(a), a statute that 
provides for forfeiture without prescribing whether the 
forfeiture is civil or criminal is assumed to authorize only 
civil forfeiture. Thus, in such cases the government is required 
to file parallel civil and criminal cases in order to prosecute 
an individual and forfeit the proceeds Of the offense. &R && 
18 U.S.C. 5 1955 (gambling). 

The amendment resolves this proble%%y‘ authorizing criminal 
forfeiture whenever any form of forfeiture is otherwise 
authorized by statute. 

Section 213 Appeals in Criminal Forfeiture Cases 

The amendments in this section clarify the government's 
authority to appeal an advers,e pre-trial or post-trial decision 
in a criminal forfeiture case. 

, 
In United States v. Horak, 833 F.2d 1235, 1244 (7th Cir. 

19971, the Court of Appeals for the Seventh Circuit held that it 
did not have jurisdiction under 19 U.S.C. 0 3731 to hear an 
appeal by the government from a district court's denial of 
forfeiture pursuant to 18 U.S.C. 5 1963(a). As noted by the 
Court of Appeals, absent express Congressional authorization, the 
government has no authority to appeal in a criminal case. s. at 
1244. The Court concluded that there is no statutory basis for a 
government appeal under 5 3731 when a district court refuses t0 
enter an order of forfeiture because that statute provides only 
that the government can appeal upon the dismissal of an indict- 
ment or information or a count thereof, or upon the granting Of a 
new trial as to one or more counts after verdict or judgment. 

. 

. 

The Court reasoned that the denial of a forfeiture is not 
analogous to the dismissal of an indictment and held that section 
3731 did not authorize a government appeal from the district 
court's decision denying the forfeiture. u. at 1249. The Court held that the forfeiture order was part of Horak's sentence and 
that section 3731 does not provide a basis for a government 
appeal from a sentence. u. at 1246-48. 

The government has been allowed to appeal forfeiture deci- 
sions in other cases. In wted Stat-8 . 
e . Inc, 
f& the 

10 F.3d 263, 264 (5th Cir. 199~) 
Investmv 

the Court of Appeale 
i&fth Circuit held that the denial'of a motion for order 

of forfeiture was appealable by the government under 18 U.S.C. 
§ 3742(b) which permits the government to appeal a sentence. But 
that statute does not presently make clear whether the government 
may appeal when the district court orders the forfeiture of some 
but not all of the subject property, or when the district court 
mitigates a forfeiture in order to address a perceived violation 
of the Excessive Fines Clause. (Avoidance of a constitutional 
violation is the only basis on which a court may mitigate a 
forfeiture in a criminal case.) 

Accordingly, 5 373; is amended to permit the government to 
appeal from orders dismissing a forfeiture count in an indictment 
or dismissing individual assets named in a forfeiture count. In 
addition, § 3742 is amended to make explicit the statutory basis 
for a government appeal from a denial or mitigation of forfei- 
ture, in whole or in part. 

-. 
Section 214 Discovery Procedure For Locating Forfeited Assets 

This section amends 18 U.S.C. 0 1963(k) and 21 U.S.C. 
5 853(m) to give the court the discretion to exclude a convicted 
defendant from a post-trial deposition conducted for the purpose 
of locating the defendant's forfeited assets if the defendant's 
presence could frustrate the purpose of the inquiry. The 
provision is necessary because otherwise, under Rule 15 of the 
Federal Rules of Criminal Procedure, the defendant would have t 
right to be present at a deposition conducted for the purpose o 2 

e 

locating assets that have been declared forfeited. ynited Staw 
v. s ccla, _ F. Supp. 
1996). If, for example, 

1996 WL 29968 (D.R.I. Jan. 19, 
th&sets include funds in bank 

accounts that the defendant had hoped to conceal from the 
government and the court, 
deposition could frustrate 

the defendant's presence at the 
its purpose because upon learning that 

the government had discovered the location of his secret 
accounts, the defendant could quickly take steps to remove the 
assets before government agents could recover them. 

i 
Section 215 Scope of Criminal Forfeiture 
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This section makes a significant change in the scope of 
criminal forfeiture. Under current law, only the property of the 
defendant is forfeitable in a criminal case. That is, if a court 
or a jury pursuant to Rule 31(e) of the Federal Rules of Criminal 
Procedure, finds that property is subject to forfeiture a that 
the defendant hae an interest in the property, the property 
forfeited to the extent of the defendant's interest 

is 

property in which the defendant has no interest is not 
But 

forfeitable in a criminal case. &R uted S&&es v. Ham, SE 
F.3d 78 (4th Cir. 1995) (district court cannot enter order of 
forfeiture unless jury has entered a special verdict regarding 4 . 
the extent of the defendant's interest in the property). 

Thus, in a drug case, 
property used to facilitate 

the defendant's interest in real 

forfeiture, 
the drug violation is subject to 

but the interest of his spouse is not, even if the 
spouse was complicit in the crime. 
interest, the government has to 

To forfeit the spouse's 
file a parallel civil forfeiture 

c . 

action. See United States v. Jimew, 5 F.3d 1453 (11th Cir. 
1993). 

The ancillary proceeding provisions in 21 U.S.C. 0 853(n) 
and 18 U.S.C. 
opportunity 

S 1963(l) exist to give third parties the 
to dispute the court or jury's finding that the 

defendant was the owner of the property. They do not, however, 
currently provide a vehicle to allow the government to forfeit a 
third party's interest in the criminal case where there hae been 
no finding that the property belonged exclueively to the 
defendant. In other words, unlike a ci&-&-u provision, the 
ancillary hearing provision does not allow the government to 
forfeit the interest of a spouse, lienholder or other co-owner of 
property who knowingly allowed the defendant to use the property 
for an illegal purpose; 
ownership, 

if a third party establishes superior 
he or she will prevail in the ancillary proceeding 

even if he or she is not an "innocent owner.* 
., 

This situation leads to wdsteful and duplicative litigation 
as the government must file parallel civil proceedings every time 
it seeks to divest a non-innocent third party of his or her 
interest in property. The amendment resolves this problem by 
explicitly authorizing the government to forfeit in a criminal 
case any property in which the defendant has an interest 
notwithstanding the interest of a spouse, lienholder or Lther 
third party. It also allows the ancillary proceeding to be used 
as an in rem proceeding to forfeit the third party interests so 
that it is no longer necessary to file a parallel civil 
proceeding. 

In a case where the government invokes this provision to 
forfeit a third party's interest in the criminal case, the third 
party would, of course, 
by the court or jury, 

have the right to challenge the finding, 
that the property was subject to 

1 
. 

. . 

forfeiture. This does not alter the general rule that where only 
the defendant's property is being forfeited, a third party may 
attempt to show a superior interest in the property, but may not 
contest the finding that a crime occurred and that the property 
involved in or derived from that criminal offense. 

TITLE III -- PROPERTY SUBJECT TO FORFEITURE 

Section 301 Forfeiture of Proceeds of Federal Crimes 

This amendment makes the proceeds of any crime in title 18, 
United States code, subject to civil and criminal forfeiture. It 

does not override more specific provisions authorizing forfeiture 
of facilitating property and instrumentalities of crime under 
existing forfeiture statutes. m - 18 U.S.C. § 1955(d) 
(relating to gambling); § 981(a) (1) (A) and 5 992(a) (1) (relating 
to money laundering). 

BY providing for forfeiture of the proceeds of all federal 
title 16 offenses, the amendment ensures that the government will 
have a means of depriving criminals of the fruits of their crim- 
inal acts without having to resort to the RICO and money launder- 
ing statutes -- provisions which currently permit forfeitur;nof 
criminal proceeds but which also carry higher penalties 
cases where it is unnecessary to do so or where the defendant is 
willing to enter a guilt9 plea to the offense that generated the 
forfeitable proceeds but not to the RICO or money laundering 
offense. - 

The section includes a set of congressional findings 
intended to make it clear that Congress regards the forfeiture.of 
criminal proceeds to be remedial, not punitive, in n;',~i",.inT~;~ 
conforms with the majority of cases to address this 
context Of the 6th Amendment's Excessive Fines Clause and the 5th 
Amendment's Double Jeopardy Clause. S&R United States 

V. ev. 

19 F.3d 295 (5th Cir. 1994) (forfeiture of proceeds does not 
implicate double jeopardy because it is not punitive); &L&P 
States v. Alexander, 32 F.3d 1231 (9th Cir. 1994) (fOffeltUre Of 
proceeds cannot constitute an excessive fine because lt iS not 
punitive). 

Section 302 Uniform Definition of Proceeds 

Sections 981 and 982 were amended and expanded in 1988. 
1999, 1990 and 1992 to add new offenses to the list of crimes for 
which forfeiture is authorized. In each instance, Congress chose 
a different term to describe the property that could be forfeit- 
ed, leading to great confusion as to the difference, if any, 
between "proceeds" and "gross proceeds" and between "gross pro- 
ceeds" and ngross receipts." The amendment eliminates this ' 

problem by using the term Wproceeds" throughout the statuteziay 
by defining that term to mean all of the property derived, 
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rectly or indirectly, from an offense or scheme, not just the net 
profit. 

A recent example of the confusion inherent in current law 
is the decision in -States . l-es of CommQn 
w, 847 F. Supp. 105 1N.D. Ill: 1994). In that case, a court 
found that stock in a financial institution had been obtained 
through fraud and that the stock was forfeitable under 
0 981(a) (11 (Cl. The court held, however, that in the absence of 
a definition of nproceeds,” it had to interpret “proceeds* to 
mean only net profits. Therefore, the court ordered the 
government to return to the wrongdoer the money he had fraud- 
ulently invested to obtain the stock. 

This makes no sense. A person committing a fraud on a 
financial institution has no greater right to recover the money 
he invested in the fraud scheme than a drug dealer has to recover 
his overhead expenses when ordered to forfeit the proceeds of 
drug trafficking. 

The definition of “proceeds” is intended to be interpreted 
broadly. It applies to any kind of property, real or personal, 
obtained at any time as a result of the commission of a criminal 
offense, and any property traceable to it. Thus, for example, 
the money received as a result of a false loan application would 
be the proceeds of the bank fraud offense. If the loan proceeds 
were used to buy a car, the car would be considered traceable to 
the proceeds of the bank fraud offense and would be forfeitable 
even if the loan were subsequently repmbecause the offender 

s 
would have had the use of the fraudulently obtained loan to 
purchase the property, and the statute makes all property ob- 
tained as a result of the offense forfeitable, not just the net 
profit. 

The last two sections of the amendment extend the same 
uniform definition of proceeds to:‘the drug forfeiture statutes 
and RICO. 

Section 303 Forfeiture of Firearms Used in Federal Crimes 

The amendment adds the authority to forfeit firearms used to 
commit crimes of violence and all felonies to 18 U.S.C. SO 961 

S The amendments to the criminal forfeiture StatUteS refer 
to the proceeds of the entire scheme or course of conduct because 
otherwise the forfeiture might be construed as limited to the 
property derived directly from the offense of conviction. There 
is no need for a similar provision in the civil forfeiture 
statutes, because property is subject to forfeiture in if it 
was derived from criminal activity generally. i%~ United 
v. Parcels of Land, 903 F.2d 36, 42 (1st Cir. 1990). 

so 

. 

. 

and 982. This authority would be in addition to the authority 
already available to Treasury agencies under 18 U.S.C. 9 924(d). 

The purpose of the amendment is 11 to provide for criminal 
as well as civil forfeiture of firearms; and 21 to permit 
forfeiture actions to be undertaken by Department of Justice law 
enforcement agencies who have authority to enforce the statutes 
governing crimes of violence but who do not have authority to 
pursue forfeitures of firearms under the existing statutes. 

Section 924(d) of title 19 already provides for the civil 
forfeiture of any firearm used or involved in the commission of 
any “criminal law of the United States.” The statute, however, 
is enforced only by the Treasury Department and its agencies; it 
provides no authority for the FBI, for example, to forfeit 
used in the commission of an offense over which it has sole 

a gun 

jurisdiction. 
only. 

Moveover, 5 924(d) provides for civil forfeiture 

Subsection (dl adds a provision to 18 U.S.C. 6 924(d) in- 
tended to permit the Bureau of Alcohol, Tobacco and Firearms to 
forfeit property that otherwise would have to be forfeited by 
another agency. 
forfeit a 

Under 0 924(d), ATF is presently authorized to 
firearm used’or carried in a drug trafficking crime. 

Property involved in the drug offense itself, such as drug pro- 
ceeds, may also be forfeitable under the Controlled Substances 
Act, 21 U.S.C. 6 881, but ATF does not presently have authority 
to forfeit property under that statute and has to turn the for- 
feitable property over to another agencr The amendment does not 
expand the scope of what is forfeitable in any way, but does 
allow the forfeiture to be pursued by ATF when the agency is 
already involved in the forfeiture of a firearm in the same case. 

Section 304 Forfeiture of Proceeds Traceable to Facilitating 
Property in Drug Cases 

Currently 21 U.S.C. S 861(a) (4) permits the forfeiture of 
conveyances used to facilitate a controlled substance violation. 
Similarly, 5 681(a) (71 permits the forfeiture of real property 
used to facilitate such a violation. Neither statute, however, 
explicitly extends to the forfeiture to the proceeds traceable to 
the sale of such conveyances or real property. Not infrequently, 
for investigative reasons, facilitating property is not immedi- 
ately seized. Thus, the owners are able to sell the property and 
the proceeds of that sale are outside the purview of the statute. 
Similarly, if property is destroyed before it is seized, the 
government is unable to forfeit the insurance proceeds. 

The amendment revises 95 861(a) (4) and (7) to permit fort+- 
ture of proceeds traceable to forfeitable property, including 1 
proceeds of a sale or exchange as well as insurance proceeds in 
the event the property is destroyed. The amendment also insures 
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that the "innocent owner” . _ . __ 

98 

exceptions apply to the forfeiture of . r ._.. 
traceable property in all cases Wnere tne racllltatlng property 
itself would not be forfeitable. (This latter provision is 
necessary, of course, only if the uniform innocent owner provi- 
sions of 16 U.S.C. 5 983 are not enacted. If b 993 is enacted, 
these innocent owner provisions will be stricken by conforming 
amendments.1 

The portion of this amendment relating to 8 691(a) (4) passed 
the Senate in 1990 as S 1907 of S. 1970. 

Section 305 Forfeiture for Alien Smuggling 

These amendments to the Immigration and Nationality Act (the 
INA) would enhance the ability of the Immigration and Naturaliza- 
tion Service (the Service) to address the problem of alien smug- 
gling by broadening the authority to obtain forfeiture of proper- 
ty used in or derived from smuggling operations. 

Under current law, the Service may obtain forfeiture of 
conveyances (vehicles, boats, aircraft) used to smuggle, trans- 
port, or harbor aliens. This section would amend section 274(b) 
of the INA, S U.S.C. 1324(b), to broaden this forfeiture authori- 
ty. The amendment makes subject to civil and criminal forfeiture 
all property, both real and personal, used or intended to be used 
to smuggle aliens. Also subject to forfeiture would be any 
property, real or personal, which constitutes, is derived from, 
or is traceable directly or indirectly to the proceeds of the 
smuggling, transportation, or harboring--aliens. 

N" Innocent owners of property are protected by the proposed 
uniform innocent owner statute, to be codified at 16 U.S.C. 
s 963. 

Section 306 Forfeiture of Proceeds of Certain Foreign Crimes 

Inspired by the government': experience in the BCCI case and 
certain terrorism cases, this provision expands the scope of the 
forfeiture statutes to permit forfeiture of the proceeds of 
certain foreign crimes, including bank fraud, murder, robbery, 
kidnapping and extortion, if found in the United States. 

In 1992, the same foreign crimes were added to the defini- 
tion of "specified unlawful activity" in the money laundering 
statute, 16 U.S.C. S 1956(c) (7) (B). Thus, it is presently a 
crime to launder the proceeds of some of these offenses in the 
United States, and such proceeds are forfeitable if they are 
laundered under S 981(a) (1) (A). The amendment, which passed the 
Senate in another form as S 955 of s.543 in 1991, would amend 
S 981(a) (1) (B) so that the same proceeds and the proceeds of 
additional offenses are forfeitable directly without the 
government's having the additional and unnecessary burden of 
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showing that a money laundering violation took place. This would 
be consistent with the treatment of foreign drug proceeds which 
are forfeitable if found in the United States whether they are 
laundered here or not. 

The purpose of the amendment is two-fold: to make it more 
difficult for terrorists and perpetrators of international bank 
fraud schemes to use the United States as a haven for the profits 
from their crimes, and to permit the United States to assist 
foreign governments in recovering the proceeds of crimes commit- 
ted abroad. Foreign organized crime groups frequently invest the 
proceeds of the illegal activities in real property. 
pie, 

For exam- 
this is a particularly serious problem in Hawaii where real 

property has been purchased by the Japanese Yakura. 
rent law, 

Under cur- 
those properties may be forfeited only if and when they 

are involved in a future money laundering offense. 
amendment, 

Under the 
they would become forfeitable immediately, and any 

foreign government that assisted the United States in the forfei- 
ture action would be eligible to receive a portion of the for- 
feited property under 5 961(i). Because the federal courts are 
not currently authorized to enforce foreign forfeiture orders 
the property cannot be returned to the foreign government if 
is not forfeitable under our law. 

it 

As is the case f?r the existing provision relating to for- 
eign drug crimes, the forfeiture provision in S 981 would only 
apply where the foreign offense was punishable by at least one 
year in prison in the foreign country, and would be recognized 
a felony under federal law if committetithin the jurisdiction 

as 

of the United States. 

Section 307 Forfeiture of Property Used to Facilitate Foreign 
Drug Crimes 

In accordance with the United Nations Convention Against the 
Illicit Traffic in Narcotic Drugs and Psychotropic Substances 
(the "Vienna Convention"), 

November 11, 
which the United States ratified on 

1990, the United States is obligated to enact pro- 
cedures for the forfeiture of both the proceeds and the in- 
strumentalities of foreign crimes involving drug trafficking., 16 
U.S.C. 8 981(a) (11 (Bl already provides for the forfeiture of 
foreign drug proceeds, but it does not provide for the forfeiture 
of facilitating property. The amendment rectifies this omission. 

Section 308 Forfeiture for Violations of Section 60501 

Sections 961 and 982 are the civil and criminal forfeiture 
statutes pertaining to money laundering. Presently, they provide 
for forfeiture for money laundering violations under the Bank 
Secrecy Act (31 U.S.C. S 5311 et sea.) and the Money Launderi 
Control Act (18 U.S.C. IS 1956-57). 

g 
The amendment would add 
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Section 60501 of the Internal Revenue Code to this list in both 
statutes. 

Section 60501 is the statute that requires any trade or 
business receiving more than SlO,OOO in cash to report the trans- 
action to the IRS on Form 8300. Subsection (fl makes it an 
offense to structure a transaction with the intent to avoid the 
filing of such form. Thus, Section 60501 is the counterpart to 
31 U.S.C. S§ 5313 and 5324 which require the filing of CTR and 
CMIR forms by financial institutions whenever a SlO.000 cash 
transaction takes place, and by other persons whenever they send 
more than $10,000 in currency into or out of the United States. 
Including a reference to Section 60501 in Sections 981 and 962 
thus means that violations of the Form 8300 requirement will be 
treated the same as CTR and CMIR violations for forfeiture pur- 
poses. 

Section 309 Criminal Forfeiture for Money Laundering 
Conspiracies 

Current law provides for the forfeiture of property involved 
in the substantive money laundering offenses set forth in titles 
18 and 31. It also provides for the forfeiture of property 
involved in conspiracies to commit violations of 18 U.S.C. 
95 1956 and 1957 because such conspiracies are charged as viola- 
tions of S 1956th). There is no provision, however, for the 
forfeiture of property involved in conspiracies to violate the 
title 31 money laundering offenses because-such conspiracies are 
charged as violations of 18 U.S.C. S 37ra statute for which 
forfeiture is not presently authorized. The amendment plugs this 

z 
loophole by providing for forfeiture of the property involved in 
a conspiracy to commit any of the offenses listed in S 982(a) (1) 
following a criminal conviction on the conspiracy count. 

.< 
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Section 310 Seizure of Vehicles with Concealed Compartments 
Used for Smuggling 

This section amends the seizure and forfeiture provisions of 
the Anti-Smuggling Act of 1935, 19 U.S.C. S 1703, to subject 
trucks and private automobiles to seizure if there is a concealed 
compartment used for smuggling, whether or not there is 
contraband or narcotics residue. 

Under current law, vessels and aircraft having a hidden 
compartment can be seized and forfeited under 19 U.S.C. 50 1590 
and 1703. These provisions, however, do not permit the seizure 
and forfeiture of automobiles, trucks, or other vehicles that are 
similarly equipped with hidden compartments designed to smuggle 
contraband. This provision would cover compartments that are 
specifically built or fitted for smuggling; it would not reach 
other compartments (e.g., glove boxes or car trunks) that are 
part of the normal vehicle configuration. 

Section 311 Forfeiture of Instrumentalities of Terrorism, 
Telemarketing Fraud and Other Offenses 

This section adds new civil and criminal forfeiture provi- 
sions to sections 9El arid 982, respectively, to cover the instru- 
mentalities used to commit certain fraud offenses and violations 
of the Explosives Control Act. These provisions are necessary 
because in many such cases forfeiture of the proceeds of the 
offense alone is an inadequate sanction. For example, in a 
computer crime case in which the defendam-has penetrated the 
security of a computer network, there may not be any proceeds of 
the offense to forfeit, but the perpetrator should be made to 
forfeit the computer or other access device used to commit the 
offense. The descriotion of the articles subiect to forfeiture 
in such cases is derived from 18 U.S.C. 492, ihe forfeiture 
provision for instrumentalities used to commit counterfeiting 
crimes. The reference to specific items such as computers in the 
statutory language is not intended to limit the generic descrip- 
tion of the articles subject to forfeiture to those particular 
items. 

The provision relating to fraud offenses states that only ' 
property used on a "continuing basis" is subject to forfeiture. 
This is intended to make clear, as many courts have already held, 
that there must be a substantial temporal connection between the 
forfeited property and the act giving rise to forfeiture. Under 
the statute, property otherwise used for lawful purposes will be 
subject to forfeiture if it is used to commit two or more 
offenses, or if it used to commit a single offense that involved 
the use of the property on a number of occasions. On the other 

I hand, property otherwise used for lawful purposes would not be , 
subject to forfeiture if used only in an isolated instance t0 
commit or facilitate the commission of an offense. 
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Section 312 Forfeiture of Vehicles Used in Gun Running 

This section provides for the forfeiture, under 19 U.S.C. 
65 981 and 982, of vehicles used to commit gun running crimes 
such as transporting stolen firearms. The provision is limit&d 
to instances in which S or more firearms are involved, thus 
making it clear that it is not intended to be used in instances 
where an individual commits a violation involving a small number 
of firearms in his personal possession. 

Section 313 Forfeiture of Criminal Proceeds Transported in 
Interstate Comerce 

Section 1952(a) (1) of title 18 makes it a crime to 
distribute the proceeds of an "unlawful activity" 
commerce. 

in interstate 
*Unlawful activity* includes gambling, drug 

trafficking, prostitution, extortion, bribery and arson. 16 
U.S.C. I 1952(b). There is, however, no statute authorizing 
forfeiture of the criminal proceeds distributed in violation of 
S 1952 (a) (1) . 

Prosecutors have attempted to work around this problem by 
charging interstate transportation of drug proceeds as a money 
laundering offense under 18 U.S.C. S 1956(a) (1) (El (1) an offense 
for which forfeiture of all property involved is authkrised 
18 U.S.C. SS 981(a) (1) (A) and 982(a) (1). The courts, howe&, m 

have not endorsed this theory either on the ground that mere 
transportation of drug money is not a aancial transaction," 
see !+!ni&=d States . Purs ~nfante * - 
(transporting drug"proceeds from ;'la 

19 F.3d 929 (5th Cir. 1994) 
to Tex of& a "transaction* absent evidence of disposition once cash arrived at destination), 

or because transporting cash does not, by itself, evidence an 
intent to "conceal or disguise" drug proceeds, w United Su 
e , 14 F.3d 1469 (10th Cir. 19941 fsimnla viva ..--- transfer of proceeds to Colombia evidences no inten;..&-conceal 
or disguise): Ynited Stat-s v. Dir&=& 24 F.3d 1239 (10th Cir. 
1994) (covert nature of transportatiofl of funds from one state to 
another not sufficient to imply intent to conceal or disguise). 

civil 
The amendment to S 1952 cures this problem by authorizing 

and criminal forfeiture of the proceeds of unlawful 
activity distributed in violation of subsection (a) (1). 
instance, In each 

applicable 
the applicable procedures would be the same as those 

to money laundering forfeitures. 

Section 314 Forfeiture of Proceeds of Federal Food, Drug, and 
Cosmetic Act Violations 

This section creates civil and criminal forfeiture 
provisions for proceeds traceable to Federal Food Drug and 
Cosmetic Act (FFDCA) violations codified in chaptir 9 of title 21 
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(21 U.S.C. § 301 et seq.). The new forfeiture provisions would 
be additions to chapter 9 (new 21 U.S.C. 66 - (civil 
forfeiture) and - (criminal forfeiture)). 

FFDCA violations are investigated by the Food and Drug 
Administration's Office of Criminal Investigations (FDAOCI). The 
FFDCA presently provides for forfeiture of Q&! the specific 
articles of food, drugs, or cosmetics that are in violation of 
the FFDCA. &g 21 U.S.C. S 334 (seizure, judicial condemnation, 
and court-ordered destruction or sale of adulterated or 
misbranded foods, drugs, or cosmetics, with net proceeds of any 
sale going to the Treasury of the United States). In order to 
achieve forfeitures of the proceeds of FFDCA violations, FDAOCI 
has to expand FFDCA cases to include additional offenses (e:g., 
mail or wire fraud and the laundering of fraud proceeds) which 
serve as predicate offenses for adoptive forfeitures undertaken 
by other federal law enforcement agencies under statutes outside 
the FFDCA (e.g., 19 U.S.C. SS 961 and 962). FDAOCI forfeiture 
cases under the FFDCA forfeiture statutes will simplify the 
process by which FDAOCI investigations lead to proceeds 
forfeitures. 

FDAOCI does not seek forfeiture of facilitating property; 
nor does FDAOCI seek'administrative forfeiture authority, FDAOCI 
does not want to establish organizational infrastructures for 
managing property seyzed for facilitating FFDCA violations (e.g. 
factories and warehouses) or for executing administrative 
forfeitures. ~11 forfeitures of articles that are in violation 
of the FFDcA under the existing FFDCA forfeiture statute (21 
U.S.C. s 334) are judicial. 

Section 315 Summary Destruction of Explosives Subject to 
Forfeiture 

This section provides legal authority for the Secretary of 
the Treasury to destroy summarily explosives that are subject to 
forfeiture and that are too dangerous to store pending the 
completion of forfeiture proceedings. The statute provides for 
compensation, up to the value of the destroyed property, to any 
owner or person with an interest in the property who, within a 
period of 90 days, files an application with the Secretary ahd 
establishes that he or she was an innocent owner of the property. 

Section 316 Archeological Resources Protection Act 

This section expands the forfeiture provisions of the 
Archeological Resources Protection Act of 1979 (16 U.S.C. 
9 470gg(b)) to include proceeds of a violation of the Act an,d to 
provide that the procedures governing criminal and civil 
forfeiture in title 19, as amended by the Forfeiture Act, a lY 
to such forfeitures. 
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TITLE IV -- MISCELLANEOUS AND MINOR ANU TECRRICAL AMENDMENTS 

Section 401 Use of Forfeited Funds to Pay Restitution to Crime 
Victims and Regulatory Agencies 

This section amends the civil and criminal forfeiture sta- 
tutes to make it clear that the forfeited property may be used to 
restore property to victims of the offense giving rise to the 
forfeiture. 

The civil statute, 19 U.S.C. S 961, explicitly authorizes 
the use of forfeited funds to restore property only in cases 
based on the offenses set forth in SS 981(a) (4) (C) and (D), most 
of which involve financial institution fraud. 
time, 

At the same 
the criminal statute, 9 982, permits forfeited funds to be 

restored to victims in virtually all instances. 
9 953(i) incorporated by reference in S 992(b). 

m 21 U.S.C. 
Taken together, 

these statutes imply that the Attorney General may ~6& use 
forfeited funds to restore property to victims in other civil 
cases -- such as consumer fraud and money laundering. These 
amendments negate that implication by making it clear that the 
Attorney General make use the forfeiture laws to restore property 
to victims in all cases. 

First, subsection (e) (61, which presently authorizes the 
payment of restitution to victims of any crime listed in 
0 981 (a) (1) (C) , is expanded to cover all offenses for which 
forfeiture is authorized under S 991. 
laundering offenses, 

In Ihe case of money 

the underlying 
this includes thexfense that constituted 

"specified unlawful activity." 

Second, subsections (e)(3), (41 and (51, which authorize 
restitution to financial institutions in cases governed by 
S 961(a) (11 (Cl. is revised to take into account the fact that not 
all financial institution offenses are covered by subsection 
(a) (11 (Cl. @2 subsection (al (l],(A) relating to money laundering 
offenses in which the underlyingtunlawful activity may be a 
financial institution offense. 
subsection, 

"@St the introduction to each 
respectively, is amended to refer to *property 

forfeited in connection with an offense resulting in pecuniary 
loss to a financial institution or regulatory agency” regardless 
of what statutory provision is employed to accomplish the forfei- 
ture. 

Third, a similar amendment is made to subsection (e) (71 to 
reflect that not all crimes relating to the sale of assets by 
receivers of failed financial institutions are covered by subsec- 

' The restitution provisions were enacted as part of the 
Financial Institutions Reform and Recovery Act (FIRREA) Of 1999, 
which explains their limitation to these particular offenses. 
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tion (a) (11 CD), e subsections (al (1) (Al and (El, and to elimi- 
nate the need to revise the cross references in -his section in 
the future each time the various subparagraphs of subsection 
(al (11 are amended or redesignated. 

Finally, the criminal forfeiture provision, which as 
mentioned, is contained in a cross-reference to 21 U.S.C. 
§ 853(i) (I), is revised to clarify its application in money 
laundering cases and cases where there are persons who were 
victimized by a the same scheme but not by the particular 
offenses that were the subject of the criminal prosecution. 
Thus, in money laundering cases, property could be restored to 
victims of the offense that constituted the underlying "specified 
unlawful activity," and in all cases, property could be restored 
to the victim of any offense that was part of the same scheme, 
conspiracy, or pattern of criminal activity, a formulation 
derived from the restitution provision of the Victim and Witness 
Protection Act, 18 U.S.C. § 3663. 
reference to a "scheme" or 

(It is not necessary to make 
"pattern" in the civil forfeiture 

statute because civil forfeiture, 
need not be tied to the 

unlike criminal forfeiture, 
commission of a specific offense.) 

Section 402 Compli,ance with Vienna Convention Regarding 
Enforcement of Foreign Drug Forfeiture Orders 

The United State's was the eighth country to ratify the 
United Nations Convention Aaainst the Illicit Traffic in Narcotic 
Drugs and Psychotropic Substances (hereinafter the Vienna Conven- 
tion). and has been under an obligatiorrto-meet the Convention's 
requirements since the treaty went into effect on November 11, 
1990. 

Article V of the Vienna Convention requires the member 
nations (the Parties) to enact legislation providing for the 
forfeiture of proceeds and instrumentalities of drug trafficking 
and drug-related money laundering offenses. Specifically, para- 
graph l(a) of Article V says that each Party shall adopt measures 
authorizing the forfeiture of "proceeds derived from offenses 
established in accordance with article 3, paragraph 1, [which 
defines the predicate drug and drug-related money laundering 
offenses], or property the value of which corresponds to that of 
such proceeds." 

The United States is in full compliance with these require- 
ments insofar as they relate to domestic forfeitures. The~drug 
and money laundering forfeiture statutes enacted by Congress 
since 1978 authorize the forfeiture of both drug proceeds and 
property involved in money laundering offenses where the und' rly- 
ing crime is committed in the United States. The substitute I? 
assets provisions of these statutes permit the forfeiture of1 
property of "equivalent value" when the property traceable tb the 
criminal offense is unavailable. & 21 U.S.C. 6 953(p). In- 
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deed, these st'tutes frequently serve as models for other Parties 
seeking to comply with the Vienna Convention's requirements. 
Additional legislation, however, will support our compliance with 
the Convention's B forfeiture obligations. 

Under Article V, a Party must provide for the forfeiture of 
drug proceeds derived from an offense occurring in another coun- 
try by providing forfeiture assistance to a Party in whose juris- 
diction the underlying drug or money laundering offense occurred. 
This obligation applies both to the drug proceeds themselves and 
to property of. Under 19 U.S.C. 5 961(a)(l) (B), 
the United States can initiate a civil action against foreign 
drug proceeds that would result in the seizure and confiscation 
of such property. But because that statute is a civil in rem 
statute, it does not authorize the forfeiture of substitute 
assets of equivalent value. 

The proposed statute is intended reinforce our compliance 
with the Vienna Convention in this regard by giving our treaty 
partners access to our courts for enforcement of their forfeiture 
judgments. Under the proposal, once a defendant is convicted of 
a drug trafficking or money laundering offense in a foreign 
country and an order of forfeiture is entered against him, the 
foreign country, as the Party requesting assistance under the 
Vienna Convention, would file a civil action as a plaintiff in 
federal court seeking enforcement of the judgment against assets 
that may be found in the United States. The Requesting Party, 
however, would not be allowed to file for enforcement without 
approval from the United States DepartRlBRtof Justice, thereby 
permitting the United States to screen out requests that are 
factually deficient or based on unacceptable foreign proceedings. 

The concept of placing the Requesting Party in the posture 
of a plaintiff seeking enforcement of a judgment is drawn from 
Canada's Mutual Legal Assistance in Criminal Matters Act. Sec- 
tion 9 of the Act provides, in pdrtinent part: 

Where the Minister [of 'Justice] approves a request 
of a foreign state to enforce the payment of a fine 
imposed in respect of an offense by a court of criminal 
jurisdiction of the foreign state, a court in Canada 
has jurisdiction to enforce the payment of the fine and 
the fine is recoverable in civil proceedings instituted 
by the foreign state, as if the fine had been imposed 
by a court in Canada. 

The Justice Department has been informed by Canadian Justice 
Ministry authorities that, although this provision has not yet 
been applied, it is expected to cover foreign criminal forfeiture 
orders. Canada views Section 9 as part of its response to the 
Vienna Convention. 

. 

. 

l 
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Enactment of this proposal wocld bring the United States 
into line with an important trend in international law enforce- 
ment while preserving our u m/in personam distinctions and 
without requiring the government to become a party to the en- 
forcement of a foreign order. Laws providing for the enforcement 
of foreign confiscation orders have been enacted by a number of 
jurisdictions, including Australia, Denmark, Hong Kong, Japan, 
the Netherlands, Singapore, and the United Kingdom. We can 
anticipate that more countries will enact laws to give full faith 
and credit to their treaty partners' "equivalent value" forfei- 
ture orders. If we expect such countries to enforce our forfei- 
ture orders against substitute assets located abroad, we must be 
prepared to render reciprocal assistance. 

Section 403 Minor and Technical Amendments Relating to 1992 
Forfeiture Amendments 

These are minor and technical corrections to statutes amend- 
ed by the Anti-Money Laundering Act of 1992, the Anti-Car Theft 
Act, and the 1993 Treasury Appropriations bill. 

Subsection (a) amends section 962(b) (2) to clarify, in light 
of additions made to section 982(a) in 1990 and 1992, that the 
substitute asset limitation in that section applies only to money 
laundering cases. . 

Subsection (b) makes several clarifying changes to the 
statute authorizing forfeiture of fungible property in civil 
cases when no property traceable to thexderlying offense is 
available. It also makes the statute applicable to all civil 
forfeitures. &9 United States v. All Funds Presentlv on Deuosit 
at American Exoress Bank, 632 F. Supp. 542 (E.D.N.Y. 1993) (ques- 
tioning failure to make § 984 applicable to drug offenses). 

The clarifying changes are necessary to make sure that the 
provisions of 5 984, including the limitations set forth in the 
statute, only apply to instances where the government seeks to 
invoke the fungible property provisions of the statute because 
neither the property actually involved in the offense giving rise 
to forfeiture nor any property traceable to it is available for 
forfeiture. If such property is available, there is no need to 
invoke § 994 and none of its provision; wozldaapply. This an- 
swers the question raised in Marine Ml lan B nk. N.A. v. w 
States, 11 F.3d 1119 (2d Cir. 1993), where the appellate court 
remanded a case to determine if the limitations relating to 
interbank accounts in § 904 applied when property traceable to a 
money laundering offense was forfeited under 9 991. 

The amendments also make clear that 5 994 does not abro ate 
any other applicable theory of forfeiture. &? American Ex&ieSS 
&& which suggested, in w, that 9 984 was intended to abro- 
gate the case law authorizing the forfeiture of facilitating 
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property under 5 961(a) (1) (A). Under 6 904, a court may forfeit 
fungible property in place of ~(1y property forfeitable under any 
civil forfeiture statute, including facilitating property if the 
forfeiture of such property is authorized by another statute. 
&B United States v. w. 754 F. Supp. 1467, 3473 (D. Raw. 
1991) (facilitating property is forfeitabie in money laundering 

795 F. Supp. 391, 396 (S.D. Fla. 1992) (sazel. 

*- cases under 5 SBl(alil)iA);-United States . C-r-tarn A ccoum, - 

The amendment also extends the period within which the 
forfeiture action must be commenced for the provisions of 0 904 
to apply from one year to two years, which is consistent with the 
Senate-passed version of the statute when it was enacted in 1992. 
&B Ame;ican Exoress Bank m (seized property returned to 
Ecuadorian monev exchanse; despite ey*idence of drus traffickins 
because seizure-occurred 16 mohths after money laundering and - 
outside of § 964's one-year limitations period). The amendment 
makes clear that for the purposes of the limitations period, a 
forfeiture action is "commenced" either when the property is 
seized or when an arrest in rem is served. 

Finally, the amendment provides that d "financial institu- 
tion" includes a foreign bank so that interbank accounts main- 
tained by foreign banks are covered by the provision exempting 
interbank accounts from the application of the rule permitting 
the forfeiture of fungible property. 

Subsection (c) makes similar stylistic changes to section 
986, making it applicable to all I 981Trfeitures including the 
provisions added in 1992, and eliminating the erroneous reference 

3 
to 5 1960. The amendment also strikes a meaningless cross-refer- 
ence to a non-existent statute, 18 V.S.C. 5 985. 

Subsection (d) amends 18 V.S.C. I 3554, the statute enacted 
as part of the Sentencing Reform Act of 1984 to provide for the 
entry of an order of forfeiture.$n criminal cases, to reflect the 
enactment of various criminal forfeiture statutes that were not 
in existence at the time of the J964 legislation. The amendment 
also inserts a reference to Rule 32, Fed.R.Crim.P., to make clear 
that nothing in 5 3554 is intended to be inconsistent with the 
Rule as it may be amended from time to time. 

Subsection (e) adds an attempt provision to the statute 
making it an offense to fail to file a CMIR form, or to file a 
false or incomplete form. This makes it clear that a pereon who 
boards a domestic flight in the United States with the intention 
of transferring to an international flight at another airport in 
the United States, and who does so with the intent to evade the 
CMIR reporting requirement, is guilty of the offense at the point 
where he boards or prepares to board the first flight. 
Otherwise, the statute could be read to make it impossible to 
take any law enforcement action under the CMIR statutes until 
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such time as the trlveller changed planes en route to his 
international destination. For example, under the amendment, a 
traveller carrying a large quantity of cash who boards a plane in 
Ohio to fly to New York where he will change planes for a flight 
to South America, will be in violation of 31 V.S.C. S 5324(b) at 
the point when he is about to board the plane in Ohio with the 
intent to evade the CMIR reporting requirement. 

Subsection (fl amends the civil penalty provision of 18 
U.S.C. § 1956. The first new provision is a long arm statute 
that gives the district court jurisdiction over a foreign bank 
that violates the money laundering statute, provided that the 
bank maintains an account in the United States and that the bank 
receives service of process pursuant to the applicable statutes 
or rules of procedure. The purpose of the provision is to ensure 
that a bank that violates the money laundering laws of the United 
States and that conducts banking business through an account in 
the United States does not escape liability under Section 1956(b) 
by asserting that its contacts with the United States are not 
sufficient to satisfy the "minimum contacts" requirements for Jo 
personam jurisdiction. The second provision, modeled on 16 
V.S.C. 8 1345(b), gives the district court the power to restrain 
property or take other action necessary to ensure that a 
defendant in a 8 1956 action does not dissipate the assets that 
would be needed to satisfy a judgment under that section. 

Section 404 Civil Forfeiture of Coins and Currency in 
Confiscated Gambling Devices 

-.. 
This section makes a change in the civil forfeiture provi- 

sions in the Gambling Devices Act, 15 V.S.C. 1171 et seq. The 
Gambling Devices Act, set out as chapter 24 of title 15, United 
States Code, is a scheme for regulating devices like slot ma- 
chines and other machines used for gambling. In general, the 
chapter makes it illegal to ship such devices into states where 
they are illegal and to use or possess them in areas of special 
federal responsibility such as in the special maritime and ter- 
ritorial jurisdiction and in Indian country. 15 V.S.C. 1175 
provides for the seizure and civil forfeiture of gambling ma- 
chines involved in a violation of the chapter. Occasionally a 
slot machine or video game involved in a violation will contain 
money. This section clarifies that money in such a machine at 
the time it is seized is also subject to seizure and forfeiture. 
Such a forfeiture is justified and the section eliminates any 
need for a complicated procedure under which such a machine would 
have to be opened and the money counted and removed before it can 
be seized. 

Section 405 Drug Paraphernalia Technical Amendments 

Section 511(a) (101 of the Controlled Substances Act (21 
U.S.C. 681(a) (10)) provides for the civil forfeiture of "lalny 

i 

63 



110 111 

drug paraphernalia (as defined in section 657 of this title)." 
Section 2401 of the Crime Control Act of 195), Pub.L. 101-647, 
104 Stat. 4858, November 29, 1990, transferred 21 V.S.C. as7 
(drug paraphernalia violations) to a new 21 V.S.C. 663 and made 
it part of the Controlled Substances Act. 
is defined at 863(d). 

"Drug paraphernalia" 
Paragraph (a) above amends 21 V.S.C. 

SSl(a)(lO) to correct the misreference to the repealed section 
857. 

Prior to enactment of 21 V.S.C. 5 863, reference5 in 21 
V.S.C. 681 and 853 to violations of "this subchapter" as bases 
for forfeiture did not include drug paraphernalia violation5 
because 21 V.S.C. 657 was part of the Anti-Drug Abuse Act of 
1986. The references to "this subchapter" in 21 V.S.C. 853 and 
861 are actually references to the original legislation (Title II 
of Pub.L. 91-513, October 27, 1970, 64 Stat. 1242) popularly 
known as the "Controlled Substances Act".' 
entitled "References in Text" 

See editorial note 
after 21 V.S.C. 801 in West's 

Federal Criminal Code and Rules (1991 Revised Edition) at 962. 
Consequently, the reference to "this titlem in 21 V.S.C. 
881(a) (10) should be corrected to "this subchapter" when the 
proposed amendment is codified. 

Section 663 penalizes sale, use of any facility of inter- 
state commerce to transport, and import or export of drug para- 
phernalia with imprisonment for up to three years. Additionally, 
21 V.S.C. 663(c) provides for criminal forfeiture of drug para- 
phernalia involved in a violation of 21 V.S.C. 663 "upon the 
conviction of a person for such violat*--and directs forfeited 
drug paraphernalia to be delivered to the Administrator of Gen- 
eral Services, who may order its destruction or authorize its use 
by federal, state, or local authorities for law enforcement or 
educational purposes. Paragraph (b) above deletes section 863(c) 
as unnecessary because 21 V.S.C. 853(a) (2) provides for criminal 
forfeiture of any property us.ed to commit *a violation of this 
subchapter" that is punishable by imprisonment for more than one 
year. Section 863 is such a violation. Deletion of section 
663(c) also removes section B63(c)'s contradiction of section 
B53(h)'s provision for disposition of criminally forfeited drug 
paraphernalia by the Attorney General. Disposition of drug 
paraphernalia forfeited civilly under section 861 is also by the 
Attorney General pursuant to 21 V.S.C. 881(e). 

Section 406 Authorization to Share Forfeited Property with 
Cooperating Foreign Governments. 

Section 981(i) authorizes the sharing of forfeited property 
with foreign governments in certain circumstances. It currently 
applies to all civil and criminal forfeitures under 16 V.S.C. 
55 981-82, which are the forfeiture statutes for most federal 
offenses in Title 16. Older parallel provisions applicable only 
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to d.-ug cases and customs cases appear in 21 V.S.C. 
g BSi(e)(1)(E) and 19 V.S.C. 5 1616a(c) (2), respectively. 

The amendment simply extends the existing sharing authority 
to all other criminal and civil forfeitures, including those 
undertaken pursuant to RICO, the Immigration and Naturalization 
Act, the anti-pornography and gambling laws, and other statutes 
throughout the United States code. Because the amendment makes 
the parallel provisions in the drug and customs statutes unneces- 
sary, Section eel(e) is amended to remove the redundancy. 

Section 407 Forfeiture of Counterfeit Paraphernalia 

16 V.S.C. g 492 has provided for the civil forfeiture of 
counterfeiting paraphernalia since 1909. It was last amended in 
1936. The amendments are intended to bring the statute up to 
date and in conformance with modern civil forfeiture statutes by 
cross-referencing procedures pertaining to administrative forfei- 
tures in the customs laws, 19 V.S.C. 5 1602 ea, and the 
civil forfeiture procedures in 16 V.S.C. § 961-87. The amendment 
also adds a criminal forfeiture provision that cross-references 
the procedures in D 982. 

Section 408 Closing Loophole to Defeat Criminal Forfeiture 
Through Bankruptcy 

These provisions passed the Senate in 1990 as Section 1904 
of s.1970. They would prevent the circumvention of criminal 
forfeiture through the use of forfeitamoperty to satisfy 
debts owed to unsecured general creditors. The limitation to 
those bankruptcy proceedings commenced after or in contemplation 
of criminal proceedings safeguards against interference with 
legitimate bankruptcy filings. 

Section 409 Statute of Limitations for Civil Forfeiture 

The first part of this amendment makes a minor change to the 
wording of the statute of limitations for civil forfeitures. 
Presently, forfeiture actions must be filed within 5 years of the 
discovery of the a giving rise to the forfeiture. In 
customs cases, in which the property is the offender, this 
presents no problem. In such cases, the discovery of the offense 
and the discovery of the involvement of the property i.1 the 
offense, occur simultaneously. 

This provision of the customs laws, however, is incorporated 
into other forfeiture statutes. In those cases, the government 
may be aware of an offense long before it learns that particular, 
property is the proceeds of that offense. For example, the 
government may know that a defendant robbed a bank in 1990 but 1 
not discover that the proceeds of the robbery were used to buy al 
motorboat until 1993. Under current law the forfeiture of the 
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motorboat would be barred by the statute of limitations. The 
amendment rectifies this sitration by allowing the government 5 
years from the discovery of the involvement of the property in 
the offense to file the forfeiture action. 

The second part of the amendment extends the statute of 
limitations for civil forfeiture proceedings involving banking 
law violations, as enumerated in 18 V.S.C. § 961(a) (1) (Cl, to ten 
years. This conforms to the extension, accomplished by section 
2533 of the Crime Control Act of 1990, of the statute of 
limitations for bringing civil actions under section 951 of the 
Financial Institutions Reform, Recovery and Enforcement Act of 
1989 (FIRRSA) to ten years. There is no reason to distinguish in 
terms of the applicable period o. f limitations between civil 
actions for a monetary penalty under section 951 and civil for- 
feiture actions under 18 V.S.C. 961(a) (1) (Cl. (The same prin- 
ciple applies to the offenses enumerated in the current law in 
sub-paragraph (D). Another provision of this Act, however, would 
strike sub-paragraph (D) and combine it with sub-paragraph (C). 
Thus, the amendment does not cross-reference sub-paragraph (D).) 

The extended limitations period would apply to acts giving 
rise to forfeiture that are not time barred when the amendment 
becomes law. 

Section 410 Assets Forfeiture Fund and Property Disposition 

This section makes a variety of minor and technical 
amendments to the statute governing th-se of the Justice 
Department Assets Forfeiture Fund. Subsection (a) makes 
technical amendments to ensure correct cross-references within 
the statute. This subsection includes a number of conforming 
amendments required by the redesignation of paragraphs in 
§ 524(c) (11 and other statutes, 
legislation. 

in this Act and in previous 
Subsection (a) 

to conform with the intent -1 
6) is a technical amendment intended 

o the Federal Reports Elimination and 
Sunset Act of 1995 (Public Law 104-66). That Act repealed 
5 524(c) (7) (dealing with reports and audits) but failed to 
repeal 5 524(c) (6) which concerns the filing of another annual 
report. The amendment corrects this oversight. 

Subsection (b) amends 26 V.S.C. 5 524(c) (6). as redesignated 
in the Section, to provide a set of disposal authorities of the 
Attorney General for forfeited property. These amendments will 
be neutral in their effect on the federal budget. For the most 
part, they merely restate in one place authorities that currently 
exist in several places. This is intended to clarify the 
interplay between the substantive forfeiture statutes, which 
specify the uses that may be made of the forfeited property, and 
§ 524(c) which authorizes uses to be made of property deposited 
in the Assets Forfeiture Fund. 

The Attorney General's current authority to warrant clear 
title to forfeited property pursuant to 28 V.S.C. § 524(c) (91 
does not provide for the expenditure of funds to indemnify title 
insurers who rely upon the Attorney General's action but are 
nevertheless found liable if a defect in the title is estab- 
lished. The last sentence of subsection (b) is intended to 
correct this possible defect by authorizing the use of 
appropriated funds for such purposes. 

Subsection (cl makes clear the requirement that any monetary 
amount obtained from settlement in lieu of forfeiture be deposit- 
ed into the Department of Justice Assets Forfeiture Fund. Essen- 
tially, all amounts accepted in lieu of forfeiture would be 
treated in the same manner as the proceeds of sale of a forfeited 
item. 

Subsection (d) is intended only to make clear that the Fund 
may accept deposits of amounts representing reimbursement of 
costs paid by the Fund. 

Subsection (e) amends 5 524(c) (1) to add authority to indem- 
nify foreign governments held liable in connection with assis- 
tance rendered to the United States in a forfeiture action. 
Under current U.S. law, there is no provision allowing the return 
of forfeited property to a foreign country or other entity, such 
as a foreign bank, that: suffers foreign legal liability as the 
result of assisting a United States forfeiture action. This 
amendment authorizes the Attorney General to return the forfeited 
property plus-zany earned interest in such-circumstances. Without 
assurances that the property plus interest can be returned, a 
number of foreign jurisdictions have been unwilling to seize or 
repatriate property on behalf of the United States. 

Moreover, the international sharing statutes C&&, 16 
v.S.C. § 961(i) and 21 V.S.C. 5 681(e) (1) (E)) do not furnish the 
means to address this problem since these statutes provide simply 
for the distribution of forfeited assets among the United States 
and other countries in proportion to the effort each has expended 
in bringing about a forfeiture of property under United States 
law. 

As a result of this vacuum, foreign jurisdictions have 
declined to provide the United States with forfeiture-related 
assistance unless the United States first promises to return the 
property plus interest in the event the seizure or repatriation 
by the foreign authorities results in an adverse judgment against 
the foreign government and those acting at its instructions 
(m, banking officials that wire funds to the United States for 
forfeiture at the behest of the foreign authorities). Withouq 
such an agreement, some foreign countries have been unwillingit 
take any risk on the United States' behalf, with the conseque&ce 
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that criminal proceeds have been insulated from our forfeiture 
laws. 

This proposal is meant primarily to satisfy foreign govern- 
ments whose international forfeiture assistance laws have not yet 
been tested in court. Such foreign countries have expressed 
concern that if they repatriate assets (usually drug proceeds on 
deposit in local bank accounts) for forfeiture in the United 
States, 
court, 

and their assistance is later successfully challenged in 

be left 
the foreign jurisdiction or other entity in question will 

to pay damages while the United States confiscates the 
property in question. 

It should be emphasized that this amendment to Section 
524(c) (1) does not create an obligation to pay, but simply vests 
the Attorney General with the discretion to commit the Fund to 
return property to a cooperating foreign jurisdiction in the 
event of an adverse foreign judgment. 
is not unfettered. 

This discretion, however, 
The United States is limited in the amount it 

can transfer to the forfeited property or proceeds plus interest 
earned on the funds, to the extent that the property and interest 
have not already been disbursed to the government in sharing or 
awards. The statute does not authorize other types of payments 
such as damages and attorneys fees. Furthermore, there is a 
window of liability to make clear that the foreign government or 
entity must vigorously defend any action brought against it if it 
wants the return of the monies. In addition, because the time 
the Fund is at risk is limited to five years from the time that a 
final United States forfeiture judgmentis entered against the 
property. exposure is not open-ended. 

Subsection (f) amends redesignated section 524(c) (7) (E) to 
provide guidance regarding excess surplus funds remaining in the 
Fund at the end of this and future fiscal years. 

Subsection (g) amends section 594(c) (1) (E) to apply not only 
to remission and mitigation but also to any other authority given 
to the Attorney General by statute. This provision, in addition 
to the amendment to 29 U.S.C. 5 524(c) (9) in subsection (b) 
clarifies the statutory authority to restore forfeited property 
to qualified victims from the Department of Justice Assets 
Forfeiture Fund. That provision applies, of course, only to 
property forfeited in a given case and does not permit 
restitution from the Fund generally. 

Section 411 Clarification of 21 U.S.C. 9 077 

Section 977 of 21 U.S.C. provides that "(a)11 final determi- 
nations, findings, and conclusions of the Attorney General under 
this subchapter shall be final... except that any person ag- 
grieved by a final decision of the Attorney General may obtain 
review of the decision in the United States Court of Appeals for 
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the District of Columbia or the circuit in which his principal 
place of business is located upon patition filed with the 
court... ." 
ous terms" of 

One court has found that the "express and unambigu- 
Section 877 provided the court of appeals with 

jurisdiction to review on direct appeal a denial of a petition 
for remission or mitigation of the forfeiture of property by an 
agency. Scarabin .pEB 925 F.2d 100, 100-01 (5th Cir. 1991). 
This decision was zecentiy upheld in Clubb v. FBI, No. 93-4912 
(5th Cir. Feb. 28, 1994) (unpublished). 

The decision in 
guage and legislative 

&B&& is contrary to the statutory lan- 
history of Section 877 which show that 

Congress intended judicial review only for those decisions of the 
Attorney General affecting the pharmaceutical and research in- 
dustries. The amendment clarifies the meaning of Section 077 by 
excluding the review of decisions of the Attorney General or her 
designees relating to the seizure, forfeiture, and disposition of 
forfeited property, including rulings on petitions for 
remission or mitigation. 

Section 412 Certificate of Reasonable Cause 

This section makes a technical amendment to 29 U.S.C. 5 2465 
to provide that a certificate of reasonable cause shall be issued 
in appropriate circumstances whether the orooertv in auestion was 
seized or merely arrested pursuant to an arrest &arrant-b. 
The amendment ii necessary in light of the Supreme Court's de- 
cision in United States v. James Daniel Good Prooerw, 114 S. ct. 
492 (1993) which explained that the govwent need not seize 
real property for forfeiture but may-instead post the property 
with an arrest warrant issued pursuant to the Admiralty Rules and 
file a JiS DendeIlQ. 

Section 413 Conforming Treasury and Justice Funds 

This section makes several changes to the statute authoriz- 
ing the creation of the Treasury Department's Assets Forfeiture 
Fund to make the administration of the Fund more like the admin- 
istration of the Justice Assets Forfeiture Fund. It makes one 
change to the Justice Fund statute for the same purpose. 

Section 414 Disposition of Property Forfeited Under customs 
Laws 

This section fills a gap in the current law regarding the 
authority of the Secretary of the Treasury to dispose of forfeit- 
ed property in Customs cases by sale or other commercially feasi- 
ble means. The amendment adds the authority currently available 
under other statutes, such as 21 U.S.C. 0 ail(e), to 19 U.S.C. 
5 1616a. This provision is intended to increase the options 
available and not to impose a preference for one method of 

! I 
disposal of property over another. 
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:ection 415 Technical Amendments Relating to Obliterated Motor 
Vehicle Identification Numbers 

This section contains minor conforming amendments to 18 
U.S.C. 5 512, the civil forfeiture statute governing motor vehi- 
cles and parts with obliterated serial numbers. The amendments 
cross-reference the new procedural statutes in sections 981-87 
and, in particular, the innocent owner defense in section 963. 

Section 416 Fugitive Disentitlement 

This provision authorizes the district court to bar a 
fugitive from justice from attempting to hide behind his fugitive 
status while contesting a civil forfeiture action against his 
property. It reinstates what is commonly known as the fugitive 
disentitlement doctrine under which "a person who is a fugitive 
from justice may not use the resources of the civil legal system 
while disregarding its lawful orders in a related criminal 
action. '1 United States , Enq, 951 F.2d 461, 464 (2d Cir. 1991) 
(applying the doctrine tz bar an appellant who was resisting 
extradition from participating in related civil forfeiture 
proceedings). 

,&g and similar cases in other circuits applied a judicially 
created rule intended to protect the integrity of the judicial 
process from abuse by a fugitive in a criminal case. But in 
Desen v. United Stateg s. ct. 1996 WL 305720 (19961, 

the sanction of 
2 

the Supreme Court held't= as a judgelmade rule, 
absolute disentitlement goes too far. ID-the absence of 
legislative authority to bar a fugitive from filing a claim, 
courts must resort to other devices to prevent a fugitive from 
abusing the discovery rules or otherwise taking advantage of his 
fugitive status in litigating a civil forfeiture case, such as 
imposing sanctions for failure to comply with discovery orders. 

These devices, however, are not adequate to address the 
problems that arise when fugitives contest forfeiture actions. 
Moreover, if a forfeiture action involves a business, perishable 
property. or any other asset whose value depreciates with time, 
the government cannot simply stay the civil case until the 
fugitive is apprehended. In such cases, delay is prejudicial to 
the government, "for if its forfeiture claims are good, its right 
to the properties is immediate." m, _ S. Ct. at . 
Finally, as the Supreme Court acknowledged, the law shorn not 
encourage "the spectacle of a criminal defendant reposing in 
Switzerland, beyond the reach of our criminal courts, while at 
the same time mailing papers to the court in a related civil 
action and expecting them to be honored." Id. 

This provision addresses these concerns through legislation, 
thus imposing the straightforward sanction of disentitlement that 
judges by themselves are not able to impose without statutory 
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authorization. Under the proposal, the doctrine would apply in 
all civil forfeiture cases such as m as well as the ancillary 
proceedings in criminal forfeitures in which fugitive third- 
parties might otherwise be able to file claims. For the purposes 
of this provision, a fugitive from justice would be any person 
who, in order to avoid criminal prosecution, purposely leaves the 
jurisdiction or decides not to return to it. &R 951 F.2d at 
464. 

Section 417 Admissibility of Foreign Records 

This section adds a new provision to Title 28 to allow 
foreign-based records of a regularly conducted activity, obtained 
pursuant to an official request, to be authenticated and admitted 
into evidence in a w proceeding, including civil forfeiture 
proceedings, notwithstanding the requirements of F.R.Evid. Rules 
SO3(6) and 901(a) (1). by means of a certificate executed by a 
foreign custodian (or other person familiar with the 
recordkeeping activities of the institution maintaining the 
records). This new provision would be the civil analog to 18 
U.S.C. § 3505. 

To make foreign records of a regularly conducted activity 
admissible in a civil proceeding under current law, F.R.Evid. 
Rules 603(6) and 901(a) (11 currently require that a foreign 
custodian or other qualiYied witness give testimony, either by 
appearing at a proceeding, or in a deposition taken abroad and 
introduced at the proceeding, establishing a record-keeping 
exception to the hearsay rule (under Rul~%SD3(6)) and 
authentication (under 901(a) (1)). 

There is, however, no means by which we can compel the 
attendance of a foreign custodian or other qualified foreign 
witness at a U.S. proceeding to testify. Thus, to adduce the 
requisite testimony we must (11 rely on the prospective witness' 
willingness to voluntarily appear (which is very rare and subject 
to vicissitude) or (2) attempt to obtain a foreign deposition of 
the witness. The latter process is unduly cumbersome (when 
measured in terms of the objective, i.e., to make records 
admissible1 and may not be available in many situations, 
especially under administrative agreements, such as a tax treaty. 

By enacting a civil analog to 16 U.S.C. S 3505, which 
provides for the admissibility of foreign business records in 
criminal cases, this provision would provide for a streamlined 
process for making foreign records of a regularly conducted 
activity admissible without having to either (I) rely on having a 
foreign witness voluntary travel to the U.S. and appear at a 
civil proceeding or (2) get involved in the unduly cumbersome 
process of deposing the witness abroad. 1 

! 
Section 418 Amendment to FIRREA Act of 1989 
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This section extends a provision in the FIRREA Act of 1989 
that authorizes the use of grand jury inform-tion by government 
attorneys in civil forfeiture cases. 

Under current law, a person in lawful possession of grand 
jury information concerning a banking law violation may disclose 
that information to an attorney for the government for use in 
connection with a civil forfeiture action under 18 U.S.C. 
5 981(a) (1) (Cl. This provision makes it possible for the govern- 
ment to use grand jury information to forfeit property involved 
in a bank fraud violation; it does not permit disclosure to 
persons outside of the government, nor does it permit government 
attorneys to use the information for any other purpose. 

The limitation to forfeiture under 5 981(a) (1) (C) for 
"banking law" violations, however, is obsolete. Since 1989, 
subparagraph (Cl has been amended to provide for the forfeiture 
of the proceeds of other financial crimes and thus is no longer 
limited to banking law violations. Accordingly, the amendment 
strikes "concerning a banking law violation" so that disclosure 
under 16 U.S.C. 9 3322(a) will be permitted in regard to any 
forfeiture of proceeds within the scope of 5 961(a) (1) (Cl. The 
restrictions regarding the persons to whom disclosure may be made 
and the use that may be made of the disclosed material will 
remain unchanged. 

Section 419 Prospective Application 

This section provides that the amendments made in this Act 
to the forfeiture laws are intended toapply prospectively. In 
the case of the amendments to the customs laws, Admiralty Rules, 
and other statutes affecting administrative forfeitures and the 
procedure for filing a claim and cost bond to initiate a judicial 
civil forfeiture, the new provisions would apply to seizures 
occurring 60 days after the.,effective date of the Act. The new 
trial procedures governing judicial civil forfeitures would apply 
to cases in which the complaint was filed by the government at 
least 60 days after the effective date of the Act. Changes to 
the procedures governing criminal forfeitures would apply to 
indictments returned on or after the effective date. Finally, 
changes to the substantive forfeiture statutes, such as those 
that expand forfeiture to apply to offenses for which forfeiture 
has not previously been available as a remedy, would apply to 
offenses occurring on or after the effective date. 
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A BILL . 

Be it enacted by the Senate and House of Representatives of 

the United States in Congress assembled, 

SEC. 1. SHORT TITLE. 

This Act may be cited as the Forfeiture Act of 1996. 

SEC. 2. TABLE OF CONTEWTS 

TITLE I -- CIVIL FORFEITURE 

Subtitle A - Administrati~rfeitures 

Sec. 101. Time for Filing Claim; Waiver of Cost Bond 

Sec. 102. Jurisdiction and Venue 

Sec. 103. Judicial Review of Administrative Forfeitures 

Sec. 104. Judicial Forfeiture of Real Property 

Sec. 105. Preservation of Arrested Real Property 

Sec. 106. Amendment to Federal Tort Claims Act Exceptions 

Sec. 107. Pre-Judgment Interest 
. 

Subtitle B - Judicial Forfeitures 

Sec. 121. Judicial Forfeiture Proceedings 

Sec. 122. Time for Filing Claim and Answer 

Sec. 123. Uniform Innocent Owner Defense 
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Sec. 124. Stays 

Sec. 125. Application of Forfeiture Procedures 

Subtitle C - Seizures and Investigations 

Seizure Warrant Requirement 

Civil Investigative Demands 

Access to Records in Bank Secrecy Jurisdictions 

Access to Other Records 

Currency Forfeitures 

TITLE II -- CRIMINAL FORFEITURE 

Standard of Proof for Criminal Forfeiture 

Non-Abatement of Forfeiture When Defendant Dies Pending 
Appeal 

Repatriation of Property Placed Beyond the Jurisdiction 
of the Court 

Sec. 131. 

Sec. 132. 

Sec. 133. 

Sec. 134. 

Sec. 135. 

Sec. 201. 

Sec. 202. 

Sec. 203 

Sec. 204. 

Sec. 205. 

Sec. 206. 

Sec. 207. 

Sec. 206. 

Sec. 209. 

Sec. 210. 

Sec. 211. 

Sec. 212. Availability of Criminal Forfeiture 

Sec. 213. Appeals in Criminal Forfeiture Cases 

Sec. 214. Discovery Procedure For Locating Forfeited Assets 

Motion and Discovery Procedures for Ancillary 
Proceedings 

Pre-Trial Restraint of Substitute Assets 

Defenses Applicable to Ancillary Proceedings in 
Criminal Cases 

Uniform Procedures,for Criminal Forfeiture 

Criminal Seizure Warrants 

Forfeitable Property Transferred to Third Parties 

Right of Third Parties to Contest Forfeiture of 
Substitute Assets 

Hearings on Pre-trial Restraining Orders; Assets Needed 
to Pay Attorneys Fees 

Sec. 215. 

Sec. 301. 

Sec. 302. 

Sec. 303. 

Sec. 304. 

Sec. 305. 

Sec. 306. 

Sec. 307. 

Sec. 308. 

Sec. 309. 

Sec. 310. 

Sec. 311. 

Sec. 312. 

Sec. 313. 

Sec. 314. 

Sec. 315. 

Sec. 316. 

scope of Criminal Forfeiture 

TITLE III -- PROPERTY SUBJECT TO FORFEITURE 

Forfeiture of Proceeds of Federal Crimes 

Uniform Definition of Proceeds 

Forfeiture of Firearms Used in Crimes of Violence and 
Felonies 

Forfeiture of Proceeds Traceable to Facilitating 
Property in Drug Cases 

Forfeiture for Alien Smuggling 

Forfeiture of Proceeds of Certain Foreign Crimes 

Forfeiture of Property Used to Facilitate Foreign Drug 
Crimea 

Forfeiture for Violations of Section 60501 

Criminal Forfeikrre for Money Laundering Conspiracies 
8. 

Seizure of Vehicles with Concealed Compartments Used 
for Smuggling 

Forfeiture of the Inatrumenttiies of Terrorism, 
Telemarketing Fraud and Other Offenses 

Forfeiture of Vehicles Used for Gun Running 

Forfeiture Of Criminal Proceeds Transported in 
Interstate Commerce 

Forfeiture of Proceeds of Federal Food, Drug, and 
Coemetic Act Violations 

Summary Destruction of Explosives Subject to Forfeiture 

Archeological Resources Protection Act 

TITLE IV -- MISCELLANEOUS AND MINOR AND TECHNICAL AMENDMENTS 

Sec. 401. 

, 
Sec. 402. 

Sec. 403. 
. 

Use of Forfeited Funds to Pay Restitution to Crime 
Victims and Regulatory Agencies 

Enforcement of Foreign Forfeiture Judgment 

Minor and Technical Amendments Relating to 1992 
Forfeiture Amendments 

3 
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Sec. 404. Civil Forfeiture of Coins and Currency in Confiscated 
Gambling Devices 

Sec. 405. 

Sec. 406. 

Sec. 407. 

Sec. 408. 

Sec. 409. 

Sec. 410. 

Sec. 411. 

Sec. 412. 

Sec. 413. 

Sec. 414. 

Sec. 415. 

Sec. 416. 

Sec. 417. 

Sec. 418. 

Sec. 419. 

SEC. 101. 

Drug Paraphernalia Technical Amendments 

Authorization to Share Forfeited Property with 
Cooperating Foreign Governments. 

Forfeiture of Counterfeit Paraphernalia 

Closing of Loophole to Defeat Forfeiture Through 
Bankruptcy 

Statute of Limitations for Civil Forfeiture Actions 

Assets Forfeiture Fund and Property Disposition 

Clarification of 21 U.S.C. 5 077 

Certificate of Reasonable Cause 

Conforming Treasury and Justice Funds 

Disposition of Property Forfeited Under Customs Laws 

Technical Amendments Relating to Obliterated Motor 
Vehicle Identification Numbers 

Fugitive Disentitlement --- 

Admissibility of Foreign Business Records 

Amendment to Financial Institutions Reform and Recovery 
Act of 1989 

Prospective Application 

TITLE I -7 CIVIL FORFEITURE 

Subtitle A - Administrative Forfeitures 

TIME FOR FILING CLAIM; WAIVER OF COST BOND 

(a) IN GENERAL.-- Section 608 of the Tariff Act of 1930 (19 

U.S.C. § 1608) ia amended to read as follows: 

"SEC. 608. Seizures; Claims; Judicial condemnation. 
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*(aI Any person claiming seized property may file a 

claim with the appropriate customs officer at any time after 

the seizure, -ovided that such claim must be filed not 

later than 30 days after the final publication of notice of 

seizure. . The claim shall be signed by the claimant under 

penalty of perjury and shall set forth the nature and extent 

of the claimant's ownership interest in the property and how 
I 

and when it was acquired. 

"(b) Any claim filed pursuant to subsection (a) shall 

include the posting of a bond to the United States in the 

sum of $5,000 or 10 percent of the value of the claimed 

property, whichever is kower, but not lees than $250, with 

sureties to be approved by the customs officer with whom the 

claim is filed. No bond shall be required, however, if the 

claim iti'filed‘in oauoeti WRh-all supporting 

information as required by the seizing agency. The Attorney 

General and the Secretary of the Treasury, with respect to 

matters within their respective jurisdiction, shall have the 

authority to waive or reduce the bond requirement in any 

category of cases where he or she determines that the 

posting of a bond ie not required in the interests of 

justice. 
. 

"(c) Upon the filing of a claim pursuant to this !: 
section, the customs officer shall transmit the claim, with 

. 
a duplicate list and description of the articles seized, to 

the United States attorney for a district in which a 

5 
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forfeiture action could be filed pursuant to title 28, 

United States Coda, Section 1355(b), who shall proceed to a 

condemnation of the merchandise or other property in the 

manner prescribed in the Supplemental Rules for Certain 

Admiralty and Maritime Claims." . 
(b) CONFORMING AMENDMENT.-- Section 609 of the Tariff Act of 

1930 (19 U.S.C. 3 3609) is amended by striking "twenty" and 

inserting "30". 

SEC. 102. JURISDICTION AND VENUE. 

. 

(a) TRANSMITTAL TO THE U.S. ATTORNEY.-- Section 610 of the 

Tariff Act of 1930 (19 U.S.C. 5 1610) is amended by striking "the 

district in which the seizure was made" and inserting "a district 

in which a forfeiture action could be filed pursuant to title 

28, United States Code, Section 1355(b)". 

(b) ADMIRALTY RULES.-- The Supplemtnta 1 Rules for Certain 

2 
Admiralty and Maritime Claims are amended -- 

(1) in Rule E(3). by inserting the followrng at the end of 

paragraph (a): "This provision shall not apply in forfeiture 

cases governed by 28 U.S.C. P ;1355 or any other statute providing 
I 

for service of process outside'of the district."; and 

(2) in Rule C(Z), by inserting the following after "that it 

is within the district or will be during the pendency of the 

action.": "If the property is located outside of the district, 

the complaint shall state the statutory basis for the court's 

exercise of jurisdiction over the property". 

SEC. 103. JUDICIAL RRVIEW OF ADMINISTRATIVE FORFEITURES, 

Section 609 of the Tariff Act of 1930 (19 U.S.c. I 1609) is 

amended by adding the following new subsection: 

"(d) Where no timely claim to the seized property is 

filed, and a declaration of forfeiture is entered pursuant 

to this section by the seizing agency, the declaration shall 

be final and not subject to judicial review under any other 

provision of law except as follows: If a claimant, upon the 

filing of an action to set aside a declaration of forfeiture 

under this section, establishes by a preponderance of the 

evidence 1) that the seizing agency failed to comply with 

the notice requirgmente of Section 607, and 21 that the 

claimant had no ot#er notice of the forfeiture proceeding 

within the period for filing a claim, the district court 

shall order that the declaration aorfeiture be aet aside 

pending the filing of a claim and posting of a bond and the 

transmittal of the claim to the United States Attorney in 

accordance with Section 608. An action to set aside a 

declaration of forfeiture under this section must be filed 

within 2 years of the laet date of publication of notice of 

the forfeiture of the property." 

SEC. 104. JUDICIAL PGRPEITURE OF REAL PROPERTY 

Section 610 of the Tariff Act of 1930 (19 U.S.C. 16101 is 

amended by adding at the end the following sentence. 

i 
I 

. 
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"Notwithstanding any other provision of law, all forfeitures 

of real property and interests in real property shall proceed as 

judicial forfeitures as provided in this section.. 

SEC. 105. PRRSRRVATIOROP~ RRkLPRoPRRTT 

Rule E of the Supplemental Rules for Certain Admiralty and 

Maritime Claime ie amended by adding the following new subset- 

tion: 

'(10) Preservation of Property.' Whenever property is at- 

tached or arrested pursuant to the provisions of Rule 

E(4) lb) that permit the marshal or other pereon having the 

warrant to execute the process without taking actual poeses- 

sion of the property, and the owner or occupant of the 

property ie thcrcby permitted to remain in possession, the 

court, on the motion of any party or on its own motion, 

shall enter any- order necessary to-preserve the value of the 

property, its contents, and any income derived therefrom, 

and to prevent the destruction, removal or diminution in 

value of such property, co?tente and income." 

SEC. 106. B To PEDgRAL TORT CIAIUS Am RRCRPTIONS 

Section 2650(c) of title 28, United States Code, is amended 

to read as follows: 

'(~1 Any claim arising in respect of the aeeeeement or 

collection of any tan or customs duty, or the detention of 

any goods, merchandise, or other property by any law en- 

forcement officer performing any official law enforcement 

function, except that the provisions of this chapter and 

section 1346(b) of this title shall apply to any claim based 

on the negligent destruction, injury, or lose of goods, 

merchandise. or other property while in the posaession of 

any law enforcement agency if the property was seized for 

the purpose of forfeiture and no forfeiture proceedings are 

. . pending against the property. 

SEC. 107. PRR- -1NTSRRST. 

I . (a) IN GENERAL.-- Section 2465 of title 25, United States 

Code, is amended by -- 

(I) designating the present matter as subsection (a); and 

(2) inserting the following new subsection: 

"(b) Interest. Upon entry of judgment for the claimant 

in any proceeding to condemn or.forfeit property seized or 

arrested under any'Act of Congress. the United States shall 

be liable for poet-judgment intercatae set forth in section 

1961 of this title. The United States shall not be liable 

for pre-judgment interest, except that in cases involving 

currency or other negotiable instruments, the United States 

shall disgorge to the claimant any funds representing fntcr- 

est actually paid to the United States from the date of 

seizure or arrest of the property that resulted from the 

investment of the property in an interest-bearing account'or 

instrument. The United States shall not be required to 

disgorge the value, of any intangible benefits nor make any 

other payments to the claimant not specifically authorized 

by this subsection." : 
I 

. 
9 

I 



128 129 

(b) EFFECTIVE DATE. -- The amendment made by subsection (a) 

shall apply to any judgment entered after the date of enactment 

of this Act. 

subtitle a - Judicial Forfeitures 

SEC. 121. TRIAL PN0CEDUR.E POR CIVIL PGRFRITURR 

(a) IN GENERAL.-- Chapter 46 of title 18, United States 

Code, is amended by inserting the following new section: 

'I 987. Judicial forfeiture proceedings 

"(a) Complaint. The Attorney General may file a civil 

forfeiture complaint in the manner set forth in the Supple- 

mental Rules for Certain Admiralty and Maritime Claims. In 

cases where the applicable law authorizes the institution of 

civil and criminal forfeiture proceedings in connection with 

an offense, the Attorney General shall have the discretion 

to determine whether to file a civ~complaint under this 

section, a criminal complaint, indictment or information 

including a forfeiture count in accordance with the applica- 

ble criminal forfeiture statye, or both civil and criminal 

actions. Where a civil comp)aint and a related criminal 

complaint, indictment or information are pending at the same 

time, they shall be considered a single, unified proceeding 

for purposes of the bauble Jeopardy Clause of the Fifth 

Amendment. 

'(b) Time for filing complaint. (1) If property is 

seized and a claim is filed pursuant to section 608 of the 

Tariff Act of 1930 (19 U.S.C. 3 1608). or if the seizure iB 

10 

. 

. 

. 

. 

referred to the Attorney General pursuant to section 610 (19 

U.S.C. 5 1610), the Attorney General shall determine as soon 

as practicable whether a forfeiture action should be ineti- 

tuted. 

"(2) If the Attorney General determines not to ineti- 

tute a forfeiture action, he or she shall so advise the 

seizing agency. A decision not to institute a forfeiture 

action shall not preclude the seizing agency from transfer- 

ring or returning the seized property to a state or local 

law enforcement authority for appropriate forfeiture action 

in accordance with state law. Nor shall a decision not to 

institute a forfeiture' action imply that the action of the 

seizing agency in seizing the property was in any way im- 

proper. 

"(3) If the Attorney General determines that a forfei- 

ture action should be instituted, he or she shall institute 

such action as soon as practicable, taking into account the 

status of any criminal investigation to which the forfeiture 

action may be related. 1 
w(c) Claim and answer. A claim and answer to a civil 

forfeiture complaint shall be filed in accordance with 

Rule C of the Supplemental Rules for Certain Admiralty and 

Maritime Claims and shall set forth the nature and extent#of 
I 

the claimant's ownership interest in the property, the tifie 

and circumstances of the claimant's acquisition of the 

interest in the property, and any additional facts support- 

I 11 
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ing the claimant's standing to file a claim challenging the 

forfeiture action. 

"(d) Standing. The claimant shall have the burden of 

establishing standing to file the claim by virtue of an 

ownership intereat, as defined in section 983(c) of this 

title, in the specific property subject to forfeiture. The 

assertion in the claim regarding the nature and extent of 

the claimant's ownership interesttin the property shall be 
. 

sufficient to establish standing unless the government, at 

or prior to trial, files a motion to dismiss the claim for 

lack of standing. Upon the filing of such motion by the 

government, the court shall conduct a hearing, in the manner 

provided in Rule 43(e), Federal Rules of Civil Procedure, 

and shall determine pre-trial whether the claimant has 

established, by a preponderance ome evidence, that he or 

she has the requisite ownership interest in the property to 

challenge the forfeiture act!+n. If the court determines 

that a claimant lacks standing, it shall dismiss the claim 

with prejudice and enter a final judgment as to that claim- 

ant. 

"(e) Burden of proof. At trial in a civil forfeiture 

case, the government shall have the initial burden of prov- 

ing that the property is subject to forfeiture by a prepon- 

derance of the evidence. If the government proves that the 

property is subject to forfeiture, the claimant shall have 

the burden of proving by a preponderance of the evidence 

. 

. 

that he or she has an interest in the property that is not 

forfeitable under section 983 of this title. If the govem- 

merit's theory of forfeiture is that the property facilitated 

the commission af a criminal offense, the government must 

establish that there was a substantial connection between 

the property and the offense. 

‘(fl Affirmative defenses. The claimant shall set 

forth all affirmative defenses, including constitutional 

defenses, in his or her answer, as provided in Rule 8, 

Fed.R.Civ.P., and shall comply with discovery requests 

regarding such defenses in advance of trial. However, the 

claimant shall not be required tp adduce any evidence in 

support of any affirmative defense at trial until the court 

has determined, pursuant to Rule 50, Fed.R.Civ.P., that 

there is- a legally sufficient evidantiary basis for a rea- 

sonable finder of fact, based on all of the admissible 

evidence and any adverse inferences that might apply, to 

find that the property was subject to forfeiture. 

.(g) Motion to suppress seized evidence. At any time 

after a claim and answer are filed, a claimant with stanfling 

to contest the seizure of the property may move to suppress 

such property in accordance with the normal rules regarding 

the suppression of evidence. If the claimant prevails on 

such motion, the property shall not be admitted into evik 
I 

dence as to that claimant at the forfeiture trial. However, 

a finding that property should be suppressed shall not bar 

13 
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the forfeiture of the property based on evidence obtained 

independently before or after the seizure. 

"(h) Use of hearsay at pre-trial hearings. At any pre- 

trial hearing under this section, the cJurt may accept and 

consider hearsay otherwise inadmissible under the Federal 

Rules of Evidence. The court shall not require the govern- 

ment to reveal the identity of any confidential informant at 

a pre-trial hearing if there are sufficient indicia of 

reliability regarding such testimony to allow the statement 

of such informant to be related by a law enforcement offi- 

cer. 

II(i) Adverse inferences. The assertion by the claimant 

of any Fifth Amendment privilege against compelled testimony 

in the course of the forfeiture proceeding, including pre- 

trial discovery., shall give rise t&an-adverse inference 

regarding the matter on which such privilege is asserted. 

The government may rely on suoh adverse inference in support 

of its burden to establish the forfeitability of the proper- 

ty and in response to any affirmative defense. However, the 

government may not rely solely on such adverse inferences to 

satisfy its burden of proof. 

n (j) Stipulations. Notwithstanding the claimant's 

offer to stipulate to the forfeitability of the property, 

the government shall be entitled to present evidence to the 

finder of fact on that issue before the claimant presents 

any evidence in support of any affirmative defense. 

L 

"(k) Preservation of property subject to forfeiture. 

The court, before or after the filing of a forfeiture com- 

plaint and on the application of the government, may: 

"(1) enter any restraining order or injunction purruant 

to section 413(3) of the Controlled Substances Act (21 

U.S.C. § 853(e)); 

"(2) require the execution of satisfactory performance 

bonds; 

“(3) create receiverships; 

"(4) appoint conservators, custodians, appraisers, 

accountants or trustees; or 

"(5) take any other action to seize, secure, maintain, r. 
or preserve the availability of property subject to forfei- 

ture under this section. 

"(I-1 Release of property to pay-criminal defense costs. 

"(1) A person charged with a criminal offense may apply 

for the release of property seized for forfeiture to pay the 

necessary expenses of the person's criminal defense. such 

application shall be filed with the court where the forfei- 

ture proceeding is pending. 

"(2) When an application is filed pursuant to paragraph 

(11, the burden shall first be upon the applicant to es- 

tablish that he has no access to other assets adequate fgr 

the payment of criminal defense counsel, and that the in er- c 
est in property to be released is not subject to any claim 

other than the forfeiture. The government shall have an 

14 15 
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opportunity to cross-examine the applicant and any witnesses 

he or she may present on this issue. 

"(3) If the court determines that the applicant has met 

the requirements set fortn in paragraph (2), the court shall 

hold a probable cause hearing at which the applicant shall 

have the burden of proving the absence of probable cause for 

the forfeiture of the property. If the court finds that 

there is no probable cause for the forfeiture, it shall 

order the release of the assets for which probable cause is 

lacking. Otherwise, it shall dismiss the application. The 

court shall not consider any affirmative defenses to the 

forfeiture at the probable cause hearing. 

"(m) Excessive Fines.. At the conclusion of the trial 

and following the entry of a verdict of forfeiture, the 

claimant-may petition the court t-ermine whether the 

Excessive Fines Clauee of the Eighth Amendment applies, and 
.I 

if so, whether forfeiture is excessive. The claimant shall 

have the burden of establishing that a forfeiture is exces- 

sive by a preponderance of the evidence at a hearing con- 

ducted in the manner provided in Rule 43(e), Federal Rules 

of Civil Procedure, by the Court without a jury. If the 

court determines that the forfeiture is excessive, it shall 

adjust the forfeiture to the extent necessary to avoid the 

Constitutional violation. 

"(n) Applicability. This section shall apply to any 

judicial forfeiture action brought pursuant to this title, 

. 

l 

the Controlled Substances Act, or the Immigration and Natu 

ralization Act of 1952. Section 615 of the Tariff Act of 

1930 (19 U.S.C. 5 1615) shall not apply to forfeitures undc 

this section, nor shall this section apply to forfeitures 

under the customs laws. 

"(0) Abatement. A civil forfeiture action or judgment 

under this or any other provision of federal law shall not 

abate because of the death of any person.ll 

(b) REBUTTABLE PRESUMPTIONS.-- Section 981 of title 19, 

United States Code, is amended by adding the following new 

subsection: 

II (k) Rebuttable presumptions. (11 At the trial of an . . 
action brought pursuant to subsection (a) (11 (B), there is a 

presumption, governed by Rule 301 of the Federal Rules of 

Evidence; that-the property is subject- to forfeiture if the 

United States establishes, by a preponderance of the evi- 

dence, that such property was acquired during a period of 

time when the person who acquired the property was engaged 

in an offense against a foreign nation described in subeec- 

tion (a) (1) (B) or within a reasonable time after such peri- 

od, and there was no likely source for such property other 

than such offense. 

"(2) At the trial of an action brought pursuant 50 

subsection (a) (11 (Al, there is a presumption, governe,, by d 
Rule 301 of the Federal Rules of Evidence, that the propert) 

was involved in a violation of section 1956 or 1957 of this 

17 
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title if the United States establishes, by a preponderance 

of the evidence, two or more of the following factors: 

"(A) the property constitutes or is traceable to more 

than $10,01)0 that has been or was intended to be transport- 

ed, transmitted or transferred to or from a major drug- 

transit country, a major illicit drug producing country, or 

a major money laundering country, ,as those terms are deter- 

mined pursuant to sections 481(e) and 490th) of the Foreign 

Assistance Act of 1961 (22 U.S.C. SS 2291(e) and 229Ij(h)); 

*(B) the transaction giving rise to the forfeiture 

occurred in part in a foreign country whose bank secrecy 

laws have rendered the United States unable to obtain re- 

cords relating to the transaction by judicial process, 

treaty or executive agreement; 
2 m(C) a person more than minimal-l-y-involved in the tran- 

saction giving rise to the forfeiture action (i) has been 

convicted in any State, Federal, or foreign jurisdiction of 

a felony involving money laundering or the manufacture, 

importation, sale or distribution of a controlled substance, 

or (ii) is a fugitive from prosecution for such offense; or 

n(D) the transaction giving rise to the forfeiture 

action was conducted by, to or through a shell corporation 

not engaged in any legitimate business activity in the 

United States. 

"(3) For the purposes of this paragraph, 'shell cor- 

poration' means any corporation that does not conduct any 

ongoing and significant commercial or manufacturing business 

or any other fotm of commercial operation. 

"(4) The enumeration of presumptions in this subsection 

shall not preclude the development of other judicially 

created presumptions." 

(cl CONFORMING AMENDMENT.-- The chapter analysis for chapter 

46 of title 10, United States Code, is amended by inserting the 

following at the appropriate place: 

W987. Judicial forfeiture proceedings" 

SEC. 122. TIME FOR FILING CLAIM AND ANSWRR. 

Rule C(6) of the Supplemental Rules for Certain Admiralty 
I, 

and Maritime Claims is amended by striking "10 days after the 

process has been executed" and inserti- days after the 

receipt of actual notice of the execution of the process or the 

final publication of such notice as provided in subsection (4). 

whichever is earlier,*. 

SEC. 123. UNIFORM IRNOCRNT 0WNF.R DEFENSE. 

(a) IN GENERAL.-- Chapter 46 of title 18, United States 

Code, is amended by inserting after Section 982 the following new 

section: 

"903. Innocent ,Ouners. 

"(a) An innocent owner's interest in property shall not 

be forfeited in any judicial action under any civil forfei: 

! 
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ture provision of this title, the Controlled Substances Act, 

or the Immigration and Naturalization Act of 1952. 

"(b) (1) With respect to a property interest in exis- 

tence at the time the illegal act giving rise to forfeiture 

took place, a peraon is an innocent owner if he or she 

establishes, by a preponderance of the evidence, -- 

“(A) that he or she did not know that the property 

was involved in or was being used in the commission of 

such illegal act, or 

"(B) that upon learning that the property was 

being used in the commission of such illegal act, he or 

she promptly did all that reasonably could be expected 

to terminate such use of the property. 

A claimant who establishes a lack of knowledge under sub- 

paragraph (A) shall be considered &l-innocent owner unless 

the government, in rebuttal, establishes the existence of 

facts and circumstances that should have created a reason- 

able suspicion that the property was being or would be used 

for an illegal purpose. In that case, the claimant must 

establish that in light of such facts and circumstances, he 

or she did all that reasonably could be expected to prevent 

the use of the property in the commission of any such 

illegal act. 

"(2) With respect to a property interest acquired after 

the act giving rise to the forfeiture took place, a person 

is an innocent owner if he or she establishes, by a prepon- 

derance of the evidence, that he or she acquired the proper- 

ty as a bona fide purchaser for value who at the time of the 

purchase did not know and was reasonably without cause to 

believe that the property was subject to forfeiture. A 

purchaser is "reasonably without cause to believe that the 

property was subject to forfeiture" if, in light of the 

circumstances, the purchaser did all that reasonably could 

be expected to ensure that he or she was not acquiring 

property that was subject to forfeiture. 

"(3) Notwithstanding any provision of this section, no 

person may assert an ownership interest under this section 

in contraband or other,property that it is illegal to 

possess. In addition,,;except as set forth in paragraph (2). 

no person may assert an ownership interest under this 

section -in the illegal proceeds of--pcriminal act, irrespec- 

tive of state property law. 

"(c) For the purposes of this section -- 

"(1) an "owner" is a person with an ownership interest 

in the specific property sought to be forfeited, including 

but not limited to a lien, mortgage, recorded security 

device or valid assignment of an ownership interest. An 

owner does not include: A) a person with only a general 

unsecured interest in, or claim against, the property or 
(, 

estate of another person; (Bl a bailee; (C) a nominee who 

exercises no dominion or control over the property; or (D) a : 

beneficiary of a constructive trust; and I 
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"(2) a person who willfully blinds himself or herself 

to a fact shall be considered to have had knowledge of that 

fact. 

"(d) If the court determines, in accordance with this 

section, that an innocent owner had a partial interest in 

property otherwiae subject to forfeiture, or a joint tenancy 

or tenancy by the entirety in such property, the court shall 

enter an appropriate order (1) aeverilig the property; (2) 

transferring the property to the government with a provision 

that the government compensate the innocent owner to the 

extent of his or her ownership interest once a final order 

of forfeiture has been entered and the property has been 

reduced to liquid assets, o.r (3) permitting the innocent 

owner to retain the property subject to a lien in favor of 

the government to the extent of the-forfeitable interest in 

2 the property. To effectuate the purposes of this subsec- 

tion, a joint tenancy or tenancy by the entireties shall be 

converted to a tenancy in common by order of the court, 

irrespective of state law,. 
.< 
,' 

"(el If the person asserting a defense under subsec- 

tions (b)(l) or (b) (2) is a financial institution, ae 

defined in section 20 of this title, there shall be a 

presumption, governed by Rule 301 of the Federal Rules of 

Evidence, that the institution acted "reasonably" if the 

institution establishes that it followed rigorous and 

regular internal procedures relating to the approval of any 

loan or the acquisition of any property interest in accor- 

dance with the standards for due diligence in the lending 

industry. The presumption shall not apply if the government 

establishes that the financial institution had notice that 

the property was subject to forfeiture before it acquired 

any interest in the property.* 

(b) STRIKING SUPERSEDED PROVISIONS.-- (1) Section 981(a) of 

title 18, United States Code, is amended by -- 

(A) striking subsection (a) (2) and renumbering any subsec- 

tions added by this Act accordingly; and 

(B) striking "Except as provided in paragraph (21, the" and 

inserting "The". 

(2) Sections 511(a) (4), (6) and (7) of the Controlled 
. 

Substances Act (21 U.S.C. 0 StIl(al(4). (61 and (711 are amended 

by striking Y, except that" and all thtiollows, each time it 

appears. 

(31 Sections 2254(a) (2) and (31 of title 18, United States - 

Code, are amended by striking ", except that" and all that 

follows, each time it appears. 

(cl CONFORMING AMENDMENT.-- The chapter analysis for chapter 

46 of title 18, United States Code, is amended by inserting the 

following at the appropriate place: 

"983. Innocent owners." 
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SEC. 124. STAY OF CIVIL FORFEITURE CASE 

(a) DRUG FORFEITURES.-- Section 511(i) of the Controlled 

Substances Act (21 U.S.C. 5 fJel(il) is amended to read as fol- 

lows : 

"(i)(l) Upon the motion of the United States, the court 

shall stay the civil forfeiture proceeding if it determines 

that civil discovery or trial could adversely affect the 

government's ability to condt>ct a related criminal investi- 

gation or the prosecution of a related criminal case. 

"'22) Upon the motion of a claimant, the court shall 

stay the civil forfeiture proceeding with respect to that 

claimant if it determines that the claimant is the subject 

of a related criminal investigation or case, that the claim- 

ant has standing to assert a claim in the civil forfeiture 

proceeding, and that continuation &.-the forfeiture proceed- 

ing may infringe upon the claimant's right against self- 

incrimination in the related investigation or case. 

"(31 With respect to the impact of civil discovery 

described in paragraphs ii) and (21, the court may determine 

that a stay is unnecessary if a protective order limiting 

discovery would protect the interest of one party without 

unfairly limiting the ability of the opposing party to 

pursue the civil case. In no case, however, shall the court 

impose a protective order as an alternative to a stay if the 

effect of such protective order would be to allow one party 

24 

to pursue discovery while the other party was substantially 

unable to do 60. 

"(4) For the purposes of this subsection, "1 related 

criminal case* and "a related criminal investigation" mean 

an actual prosecution or investigation in progress at the 

time the request for the stay is made. In determining 

whether a criminal case or investigation is "related" to a 

civil forfeiture proceeding, the court shall consider the 

degree of similarity between the parties, witnesses, facts 

and circumstances involved in the two proceedings without 

requiring an identity with respect to any one or more fac- 

"((5) Any presentation to the court under this subsec- 

tion that involves an on-going criminal investigation shall 

be made by the government gm under seal. 

-(61 Whenever a civil forfeiture proceeding is stayed 

pursuant to this subsection, the court shall enter any order 

necessary to preserve the value of the property or to pro- 

tect the rights of lienholders or other persons with an , 

interest in the property while the stay is in effect. 

"(7) A determination by the court that the claimant has 

standing to request a stay pursuant to paragraph (21 shall 

apply only to the provisions of this subsection and shall ; 

not preclude the government from objecting to the claimant'/ 

standing at the time of trial in accordance with Section 

987(d) of title 18. 

25 



144 
146 

"(8) A stay imposed pursuant to this subsection shall 

be for a period determined by the court, but for no more 

than 190 days unless the court determines, at the end of 

such time period, that there are compelling reasons why the 

stay should be continued. An order renewing a stay shall be 

reviewed by the court every 90 days unless the parties agree 

that such review is unnecessary.. 

(bl IN GENERAL.-- Section 961(g) of title 18, United States 

Code, is amended to read as follows: 

"(g) (I) Upon the motion of the United States, the court 

shall stay the civil forfeiture proceeding if it determines 

that civil discovery or trial could adversely affect the 

government's ability to conduct a related criminal investi- 

gation or the prosecution of a related criminal case. 

"(2l Upon the motion of a claimant, the court shall 

stay the civil forfeiture proceeding with respect to that 

claimant if it determines that the claimant is the subject 

of a related criminal investigation or case, that the claim- 

ant has standing 'to assert a claim in the civil forfeiture 

proceeding, and that continuation of the forfeiture proceed- 

ing may infringe upon the claimant's right against self- 

incrimination in the related investigation or case. 

"(31 With respect to the impact of civil discovery 

described in paragraph8 (1) and (21, the court may determine 

that a stay is unnecessary if a protective order limiting 

discovery would protect the interest of one party without 

26 

unfairly limiting the ability of the opposing party to 

pursue the civil case. In no case, however, shall the court 

impose a protective order as an alternative to a stay if the 

effect of such protective order would be to allow one party 

to pursue discovery while the other party was substantially 

unable to do so. 

"(41 For the purposes of this subsection, "a related 

criminal case" and .a related criminal investigation" mean 

an actual prosecution or investigation in progress at the 

time the request for the stay is made. In determining 
whether a criminal case or investigation is "related" to a 

civil forfeiture proceiding, the court shall consider the .~ 
degree of similarity between the parties, witnesses, facts 

and circumstances involved in the two proceedings without 

requiring an identity with respecb-tQa.ny one or more fac- 

tors. 

"(5) Any presentation to the court under this subsec- 

tion that involves an on-going criminal investigation shall 

be made by the government m and under seal. 

"(6) Whenever a civil forfeiture proceeding is stayed 

pursuant to this subsection, the court shall enter any order 
necessary to preserve the value of the property or to pro- 

tect the rights of lienholders or other persons with an I 
interest in the property while the stay is in effect. 

i 
"(71 A determination by the court that the claimant had 

standing to request a stay pursuant to paragraph (2) shall 
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apply only to the provisions of this subsection .;nd shall 

not preclude the government from objecting to the claimant's 

standing at the time of trial in accordance with Section 

987(d) of this title. 

"(81 An order imposing a stay pursuant to this subsec- 

tion shall expire in 180 days unless the court determines, 

at the end of such time period, that there are compelling 

reasons why the stay should he continued. An order renewing 

a stay shall be reviewed by the court every 90 days unless 

the parties agree that such review is unnecessary." 

(c) GUIDELINES.-- Within 190 days after the effective date 

of this section, the Attorney General and the Secretary of the 

Treasury, respectively, shall promulgate guidelines governing the 

preservation of the value of property subject to forfeiture in a 

case that has been stayed pursuant to -ion 511(i) of the 

Controlled Substances Act (21 U.S.C. § BSl(i11 or Section 991(g) 

of title 18, United States Code. The guidelines shall take into 

account the interests of both the government and the claimant in 

avoiding the depreciation, deWtruction or dissipation of the 

property pending conclusion of the forfeiture proceeding. 

SEC.,125. APPLICATION OF FORFEITURE PROCEDURES 

(a) IN GENERAL. -- Chapter 46 of title 19, United States 

Code is amended by adding the following section: 

"900. Application of Forfeiture Procedures. 

"(a) Civil Forfeitures. Whenever a statute in this 

title provides for the civil forfeiture of property without 

28 

specifying the procedures governing a judicial forfeiture 

action, the provisions of this chapter relating to civil 

forfeitures shall apply. 

"(b) Criminal Forfeitures. Whenever a statute in this 

title provides for the criminal forfeiture of property 

without specifying the procedures governing such forfei- 

turea, the provisions of this chapter relating to criminal 

forfeitures shall apply: 

(b) CONFORMING AMENDMENT. -- The chapter analysis for 

Chapter 46, of title IS, United States Code, is amended by adding 

the following: 

"988. Application of Forfeiture Procedures." 

Subtitle C -. Seizures and Investigations 

SEC. 131. SEIZURE WARRANT REQ01REuRwT. 

(a) IN GENERAL;-- Section 981(b) o+title 18, United-States 

Code, is amended to read as follows -- 

"(b)(I) Any property subject to forfeiture to the United 

States under this section may be seized by the Attorney General. 

In addition, in the case of property involved in a violation 

investigated by the Secretary of the Treasury or the United 

States Postal Service, the property may also be seized by the 

Secretary of the Treasury or the Postal Service, respectively. 

"(2) Seizures pursuant to this section shall be made pursu- 

ant to a warrant obtained in the same manner as provided for a 

search warrant under the Federal Rules of Criminal Procedure, 
, 

except that a seizure may be made without a warrant if it is made 
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pursuant to a lawful arrest or search, or if there is probable 

cause to believe that the property is subject to forfeiture and 

an exception to the Fourth Amendment warrant requirement would 

apply. 

"(3) Notwithstanding the provisions of Rule 41(a), Federal 

Rules of Criminal Procedure, a seizure warrant may be issued 

pursuant to this subsection by a judicial officer in any district 

in which a forfeiture action against the property may be filed 

under section 1355(b) of title 28, United States Code, and 

executed in any district in which the property is found. Any 

motion for the return of property seized under this section shall 

be filed in the district in which the seizure warrant was issued. 

"(41 In the event of a seizure pursuant to paragraph (2) of 

this subsection, proceedings under subsection (dl of this section 

or an applicable criminal forfeiture statate shall be instituted 

as soon as practicable, taking into account the status of any 

criminal investigation to which the seizure may be related. 

"(5) If any person is arrested or charged in a foreign 
.( 

country in connection with ad offense that would give rise to the 

forfeiture of property in the'united States under this section or 

under the Controlled Substances Act, the Attorney General may 

apply to any federal judge or magistrate judge for an m 

order restraining the property subject to forfeiture for not more 

than 30 days, except that the time may be extended for good cause 

shown. The application for the restraining order shall set forth 

the nature and circumstances of the foreign charges and the basis 

for belief that the person arrested or charged his property in 

the United Stat@s that would be subject to forfeiture, and shall 

contain a statement that the restraining order is needed to 

preserve the availability of property for such time as is neces- 

sary to receive evidence from the foreign country or elsewhere in 

support of probable cause for the seizure of the property under 

this subsection. 

"(6) Any owner of property seized pursuant to this section 

may obtain release of the property pending resolution of the 

forfeiture action upon payment of a substitute res in an amount 

equal to the appraised value of the property, unless the seized 

property -- 

(Al is contraband, 

(Bl is evidence of a violation of the law, 

(Cl by reason of design or other characteristic, is particu- 

larly suited for use in illegal activities, or 

(D) is likely to be used to commit additional criminal acts 

if returned to the owner. 

The substitute res must be in the form of a traveler's check, 

money order, cashier's check or irrevocable letter of credit made 

payable to the seizing agency. If euch substitute res is provid- 

ed, the court or in the case of administrative forfeiture, the 

seizing agency, shall have jurisdiction to proceed with the 

forfeiture of the sub&.itute res in lieu of the property. If, at 

the conclusion of the forfeiture proceeding, the property is 

declared forfeited, the owner shall surrender the property and 
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recover the substitute res, unless the Attorney General or the 

seizing agency elects to retain the substitute res in lieu of the 

property: 

(bl DRUG FORFEITURES.-- Section 511(b) of the Controlled 

Substances Act (21 U.S.C. § 881(b)) is amended to read as fol- 

lows: 

"(bl Any property subject to forfeiture to the United States 

under this section may be seized by the Attorney General in the 

manner set forth in Section 981(b) of title 18, United States 

Code." 

"(cl CONFORMING AMENDMENT.-- Section SIB(d) of the Con- 

trolled Substances Act (21 U.S.C. § 888(d)) is repealed." 

SEC. 132. CIVIL INVESTIGATIVE DEMANDS. 

(a) IN GENERAL.-- Chapter 46 of title 18, United States 

Code, is amended by adding at the end thefollowing new section: 

"985. Civil Investigative Demands. 

"(a) For the purpose of conducting an investigation in 

contemplation of any civil forfeiture proceeding, the 
., 

Attorney General may -- " 

"(Al administer oath: and affirmations; 

"(B) take evidence; and 

"(Cl by subpoena, summon witnesses and require the 

production of any books, papers, correspondence, memoranda, 

or other records which the Attorney General deems relevant 

or material to the inquiry. Such subpoena may require the 

attendance of witnesses and the production of any such 

. 

records from any place in th.z United States at any place in 

the United States designated by the Attorney General. 

"(bl Except as provided in this section, the procedures 

and limitations that apply to civil investigative demands in 

subsections Ig), (hl, and (jl of section 1968 of title IS, 

United States Code, shall apply with respect to civil 

investigative demands issued under this subsection. Process 

required by such subsections of section 1968 to be served 

upon "the custodian" shall be served on the Attorney Gener- 

al. Failure to comply with an order of the court to enforce 

such demand shall be punishable as civil or criminal con- 

tempt. 

"(cl In the case of a civil investigative demand for 
I. 

which the return date is less than 5 days after the date of 

service.-no person shall be found -ontempt for failure to 

comply by the return date if such person files a petition 

under subsection (b) not later than 5 days after the date of 

service. 

"(d) A civil investigative demand may be issued pursu- 

ant to this section in furtherance of an investigation 

directed toward the forfeiture of an asset at any time up to 

the filing of a civil forfeiture complaint with respect to 

that asset, except that no demand relating to a given asset 

may be served upon any person who files a claim to that 

asset pursuant to title 19, United States Code, 5 1608 once I 

such claim is filed. Once a given asset is made the subject i 
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of a civil forfeiture complaint, all further discovery 

regarding the forfeiture of that asset shall proceed in 

accordance with the Federal Rules of Civil Procedure. 

Investigation relating to the forfeiture of assets not 

subject to a claim or to a forfeiture complaint may proceed 

pursuant to this section at any time. 

"(e) In this section, “Attorney General" means any 

attorney for the government employed by the Department of 

Justice as defined by Rule 54(cl'of the Federal Rules of 

Criminal Procedure, and shall not include an attorney, agent 

or other employee of any agency of the Department." 

(bl CONFORMING AMENDMENT.-- The chapter analysis for chapter 

46 of title 19, United States Code is amended by adding the 

following at the appropriate place: 

"985. Civil investigative demands-" 

(c) OBSTRUCTION OF CIVIL INVBSTIGATIVB DEMAND.-- SeCtiOn 

1505 of title 18, United States Code, is amended by inserting 

"section 985 of this title or*.before "the Anti-trust Civil 

Process Act". ., 

(d) RIGHT TO FINANCIAL PRIVACY ACT AMENDMENT.--Section 

1120(b)(l)(A) of the Right to Financial Privacy Act (12 U.S.C. 

0 3420(b) (1) (A)) is amended by inserting "or civil investigative 

demand* after "a grand jury subpoena". 

(e) FAIR CREDIT REPORTING ACT AMENDMENT.--Paragraph (1) Of 

section 604 of the Fair Credit Reporting Act (15 U.S.C. 5 16SIb) 

is amended by stri.;ing -or' and inserting l , or a civil investi- 

gative demand. after "grand jury". 

SEC. 133. ACCSSS To RE~!~RBS IN SAG SECRECY JQRISDICTIONS 

Section 986 of title 18, United States Code, is amended by 

adding the following new subsection: 

mAcccse to records located abroad 

"(d) In any civil forfeiture case, or in any ancillary 

proceeding in any criminal forfeiture case governed by 

Section 1963(l) of this title or Section 413(n) of the 

Controlled Substances Act (21 U.S.C. 5 BS3(nl), where -- 

"(1) financial records located in a foreign coun- 

try may be material (A) to any claim or to the ability 

of the government to respond to such claim, or (B) in a 
I. 

civil forfeiture case, to the government's ability to 

establish.the forfeitability-e&the property; and 

"(2) it is within the capacity of the claimant to 

waive his or her rights under such secrecy laws, or to 

obtain the records him- or herself, so that the records 

can be made available, 

the refusal of the claimant to provide the records in 

response to a discovery request or take the action necessary 

otherwise to make the records available shall result in the 

dismissal of the claim with prejudice. This subsection 

shall not affect the claimant's rights to refuse production 

on the basis of any privilege guaranteed by the constitution 

or federal laws of the United States." i 
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SEC. 134. ACCESS TO OTBER RECORDS. 

Section 6103(i) (1) of the Internal Revenue Code (26 U.S.C. 

5 6103(i) (111 is amended -- 

(1) in subparagraph (A)(i) by inserting "or related 

civil forfeiture" after "enforcement of a specifically 

designated Federal criminal statute"; and 

(2) in subparagraph (8) (iii) by inserting "or civil 

forfeiture investigation or,proceeding" after "Federal 

criminal investigation or proceeding". 

SEC. 135. CURRBNCY FORFEITURES. 

Section 511 of the Controlled Substances Act (21 U.S.C. 891) 

is amended by inserting the following new subsection: 

n Currency Porfsiturss 

"(ml At the trial of an action brought pursuant to 

subsection (a) (61, if the government establishes by a -. 

preponderance of the evidence that the property subject to 

forfeiture -- 

"(1) is currency or other monetary instruments that 

were found in close proximity to a measurable quantity of 

any controlled'substanoe; or 

"(2) is currency in excess of $10,000 that was being 

transported at an airport or other port of entry, on an 

interstate highway, or on the coastal waters of the United 

States, and the person in possession of the currency dis- 

claims knowledge or ownership of the property, or offers an 

. 

. 

explanation for his or her possession of the currency thrt 

is false, 

there shall be a presumption, governed by Rule 301 of the Federal 

Rules of Evidence, that the currency is the proceeds of a viola- 

tion of the Controlled Substances Act. As provided in Rule 301 

of the Federal Rules of Evidence, the burden of proof shall at 

all times be on the United States to establish that the property 

is subject to forfeiture." 

TITLE II - CRnawAL FoRPRITmRs 

SEC. 201. STANDARD OF PRGOF FOR CILWNAL I'ORI'EITDRB. 

(a) IN GENERAL.-- Section 982 of title 18, United States 

Code, is amended by adding at the end the following new subsec- 

tion: 

'(cl In any foifeiture action under this section, the 

party bearing the burden of proof shall be required to prove --- 

the matter at issue by a preponderance of the evidence." 

Ib) RICG'FORFEITDlZES.-- Section 1963 of title 18, United 

States Code, is amended by adding at the end the following new 

subsection: 

"(01 In any forfeiture action under this section, the 

party bearing the burden of proof shall be required to prove 

the matter at issue by a preponderance of the evidence.. 

(c) DRUG FORFEITURES.-- Section 413 of the Controlled 

Substances Act (21 U.S.C. 853) is amended by adding the following 

new subsection: 
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"(r) In any forfeiture action under this section, the 

party bearing the burden of proof shall be required to prove 

the matter at issue by a preponderance of the evidence." 

SEC. 202. NON-ABATENEST OF FORPEITBRR WREN DRFRBDANT DIR6 PRNDINQ 

APPKAL. 

(a) RICO FORFEITURE.-- Section 1963 of title 18, United 

States Code, is amended by adding at the end thereof the follow- 

ing new subsection: 

"(p) An order of forfeiture under this section shall not 

abate by reason of the death thereafter of any or all of the 

defendants or petitioners or potential petitioners." 

(b) DRUG FORFEITURE.-- Section 413 of the Controlled Sub- 

stances Act (21 U.S.C. 653) is amended by adding at the end 

thereof the following new subsection: 

2 
n(q) An order of forfeiture under this section shall not 

abate by reason of the death thereafter of any or all of the 

defendants or petitioners or potential petitioners." 

sm. 203. RRPAI'RIATION OF PROPERTY PLACRD BRYORD TRE JURISDICTION 

OF TEE COURT ' 

Section 413(p) of the Controlled Substances Act (21 U.S.C. 

5 853(p)) and Section 1963(m) of title 19, United States Code, 

are each amended by inserting the following at the end: 

"In the case of property described in paragraph (31, the 

court may. in addition, order the defendant to return the 

property to the jurisdiction of the court so that it may be 

seized and forfeited. Pursuant to its authority to enter a 

pre-trial restraining order under this section, including 

its authority to restrain any property forfeitable as 

substitute assets, the court may also order the defendant to 

repatriate any property subject to forfeiture pending trial, 

and to deposit that property in the registry of the court, 

or with the United States Marshals Service or the Secretary 

of the Treasury, in an interest-bearing account. Failure to 

comply with an order under this subsection shall be punish- 

able as a civil or criminal contempt of court, and may also 

result in an enhancement of the sentence for th offense 

giving rise to the forfeiture under the obstruction of 

justice provision of Section 3Cl.l of the United States 

Sentencing Guidelines." 

SIC. 204. MOTION AND DISCOVERY PROfXDURES FOR ANCILLARY BRARINQS. 
-. 

(a) IN GENERAL.-- Section 1963(l)(4) of title la,.United 

States Code, and Section 413(n) (4) of the Controlled Substances 

Act (21 U.S.C. 8 853(n) (411 are each amended by designating the 

present matter as sub-paragraph (A), and by inserting the follow- 

ing new sub-paragraphs: 

"(B) Before conducting a hearing, the court may entbr- 

tain a motion to dismiss the petition for lack of standing, 

for failure to state a claim upon which relief could be 

granted under this section, or for any other ground. For 

the purposes of such motion, all facts set forth in the 
: 

petition shall be assumed to be true. I 
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(Cl If a motion referred to in subparagraph (8) is 

denied, or if no such motion is made, the court may, in its 

discretion, permit the parties to conduct discovery in 

accordance with the Federal Rules of Civil Procedure to the 

extent that the court determines such discovery to be 

necessary or desirable to resolve factual issues before the 

hearing. At the conclusion of such discovery, either party 

may seek to have the court dispose of the petition on a 

motion for summary judgment in the manner described in Rule 

56 of the Federal Rules of Civil Procedure. 

*(D) Any order disposing of a petition pursuant to a 

motion or pursuant to a hearing on the merits of the claim 

shall be appealable in accordance with the Federal Rules of 

Appellate Procedure applicable to civil cases. However, 

where multiple petitions are file--the same case, an 

order dismissing or granting fewer than all of the petitions 

w shall not be appealable until ell petitions are resolved. 

unless the court expressly determines that there is no just 

reason for delay and directs the entry of final judgment 
.4 

with respect to one or more bik fewer than all of the 
< 

petitions. 

"(El The district court shall retain jurisdiction over 

a petition filed pursuant to this subsection notwithstanding 

any appeal filed by the defendant in the criminal case." 

(b) IWlERVENTION BY TBE DEFENDANT.-- Section 1963(l) of 

title 18, United States Code, and Section 413(n) of the Con- 

. 
l 

trolled Substances Act (21 U.S.C 653(n)) are each amended by 

adding a new paragraph (9) as follows: 

"(8) If the defendant has filed a timely appeal from a 

conviction under this section and the appeal is pending, any 

person filing a petition under this subsection shall serve a 

copy of the petition upon the defendant, and the defendant 

shall have a right to intervene in the ancillary proceeding 

with respect to the petition in accordance with Rule 24 of 

the Federal Rules of Civil Procedure solely for the purpose 

of contesting the petitioner's alleged interest in the 

property ordered forfeited. The defendant shall have 20 

daye from the date of service of the petition to intervene. 

If the defendant does not intervene within such time period, 

he or she shall have waived the right to challenge in any 

forum any adjudication of the petiLtoner's interest in the 

property pursuant to this subsection, regardless of the 

outcome of the appeal. Whether or not the defendant inter- 

venes in the proceedings pursuant to this subsection, the 

hearing provided for in this subsection shall be limited to 

an adjudication of the validity of the petitioner's legal 

right, title or interest in the property ordered forfeited, 

and shall not provide a forum to re-litigate the forfeite- 

bility of the property." 

(c) IN PERSOWAW JUDGMENTS.-- Section 1963(l) (1) of title 19, 

United States Code, and Section 413(n) (1) of the Controlled Sub- 

40 
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stances Act (21 U.S.C. 853(n) (1)) are each amended by adding 

the following sentence at the end: 

"To the extent that the order of forfeiture includes only an 

in orrsom money judgment againet the defendant, no proceeding 

under this subsection shall be necessary: 

SEC. 205. PRE-TRIAL RESTRAINT OF STJBSTITUYE ASSETS. 

(a) IN GENERAL. -- Section 413(e) (11 of the Controlled 

Substances Act (21 U.S.C. 853(e) (I)) is amended by striking 

"(alW and inserting "(a) or (~1'. 

(b) RICO. -- Section 1963(d) (11 of title 18, United States 

Code, is amended by striking "(a)' and inserting "(a) or (ml". 

SEC. 206. DEFENSES APPLICABLE To ANCILLARY PROCEEDINGS IN CRIMI- 

NAL Fom1nIRE CASES. 

(al IN GENERAL.-- Section 413(n) (61 of the Controlled 

Substances Act (21 U.S.C. 853(n) (611 -ended by striking 

subparagraphs (A) and (B) and the dash that precedes them, and 

g inserting *the petitioner is an innocent owner of the property as 

defined in section 983 of title 18, United States Code,". 

(b) RICO.-- Section 1963(l) OX title 16, United States Code, 

is amended by striking subparagraphs (A) and (El and inserting 

"the petitioner is an innocent owner of the property as defined 

in section 983 of this title,". 

SEC. 207. UNIPXX?M PRGCEDURES FGR CRIMINAL FGRPBITURE 

Section 982(b) (1) of title 18, United Statea Code, is 

amended to read as follows: 

42 

. 

*(b) (I) The forfeiture of property under this section, 

including any seizure and disposition of the property and any 

related administrative or judicial proceeding, shall be governed 

by the provisions of section 413 of the Comprehensive Drug Abuse 

Prevention and Control Act of 1970 (21 U.S.C 8531, except for 

subsection 413(d) which shall not apply to forfeitures under this 

section." 

SEC. 208. CRIMINAL SEIZURE WARWWTS 

(a) IN GENERAL.-- Section 513(f) of the Controlled Substanc- 

es Act (21 U.S.C. 853(f)) is amended to read as follows: 

w(f) Property subject to forfeiture under this section 

may be seized pursuant to Section 981(b) of title 18, United 

States Code." 

(b) RICO.-- Section 1963 of title 18, United States Code, is 

amended by adding the following new subsection: 

"(n) Property subject to forfeiture under this section 

may be seized pursuant to Section 981(b) of this title." 

SEC. 209. FORFEITABLE PROPERTY TRANSFERRED TG THIRD PARTIES. 

Sections 1963(c) of title 18, United States Code, and 

section 413(c) of the Controlled Substances Act (21 U.S.C. 

853(c)) are each amended by designating the present matter as 

paragraph (I) and adding the following new paragraph: 

"(2) If, as provided in paragraph (1). property trane- 

ferred to a transferee is ordered forfeited and the trans- 

feree fails to establish that he is a bona fide purchaser, 

but the transferee is unable, due to the transferee's act or 
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omission, to turn the property over to the United States, 

the transferee shall owe the United States a sum of money up 

to the value of the property transferred by the defendant, 

plus interest from the time of the transfer. Once the 

ancillary proceedings regarding the transferee's claim to be 

a bona fide purchaser are concluded, the district court that 

issued the order of forfeiture shall issue a judgment in 

favor of the United States and against the transferree for 

the amount of money to which the United States is entitled." 

SEC. 210. RIGHT OF THIRD PARTIES To CXJNTEST FORFEITURE OF SURSTI- 

TUTE ASSETS 

la) IN GENERAL.-- Section 4131~1 of the Controlled substanc- 

es Act (21 U.S.C. 853(c)), as .amended by this Act, is further 

amended by -- 

(1) inserting the following after&h&first sentence: 

p" 
"All right, title and interest in property described in 

subsection (p) of this section vests in the United States at the 

time an indictment, information or bill of particulars describing 

the property as substitute asseta:'is filed."; and 

(2) by striking *Any such property that is subsequently 

transferred to a person other than the defendant" and inserting 

"Any property that is transferred to a person other than the 

defendant after the United States‘ interest in the property has 

vested pursuant to this subeectionn. 

(b) RICO.-- Section 1963(c) of title 18, United States Code, 

as amended by this Act, is further amended by -- 

44 
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. 

(1) inserting the following after the first sentence: 

"All right, title and interest in property described in 

subsection (ml of this section vests in the United States at the 

time an indictment, information or bill of particulars describing 

the property as substitute assets is filed.*; and 

(21 by striking "Any such property that is subsequently 

transferred to a person other than the defendant" and inserting 

"Any property that is transferred to a person other than the 

defendant after the United States' interest in the property has 

vested pursuant to this subsection". 

(cl CONFORMING AMENDMENTS.-- SeCtiOn 1963(l) 161 of title 18, 

United States Code, and section 413(n) (6) of the Controlled 

Substances Act (21 U.S.C. 953(n) (61) are each amended by adding 

at the end the follow,ing sentence: 

"In the case of substitute assets&e petitioner must show 

that his interest in the property existed at the time the proper- 

ty vested in the United States pursuant to subsection (cl, or 

that he subsequently acquired his interest in the property as a 

bona fide purchaser for value as provided in this subsection.n 

SEC. 211. HRARINGS ON PRE-TRIAL RRSTRAINING ORDERS; ASSETS NRBDED 

TO PAY ATI’ORNEY’S FREES. 

(a) RESTRAINING ORDERS.-- Section 413(e) of the Controlled 

Substances Act (21 U.S.C. 853(e)) is amended -- 

(1) in paragraph (3). by adding the following after the 

period: "The court shall issue any protective order necessary to 

prevent the premature disclosure of any ongoing law enforcem$nt 
I 
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operation or investigation or the identity of any witness rt the 

hearing. In addition, in any case involving an ongoing investi- 

gation, the court shall permit the presentation of evidence b 

camera or under seal. Rule 65, Federal Rules of Civil Procedure, 

shall not apply to restraining orders issued under this suhsec- 

tion:; and 
(2) by adding the following new paragraph: 

"(4)(A) When property is restrained pre-trial subject 

to paragraph (1) (A), the court may, et the request of the 

defendant, hold e pre-trial hearing to determine whether the 

restraining order should be vacated or modified with respect 

to some or all of the restrained property because -- 

"(i) it restrains property that would not be subject to 

forfeiture even if all of the facts set forth in the indict- 

ment were established as true; --- 

"(ii) it causes a substantial hardship to the moving 
cl 

party and less intrusive means exist to preserve the subject 

property for forfeiture; or 

"(iii) the defendant establishes that he or she has no 

assets, other than the restrained property, available to 

exercise his or her constitutional right to retain counsel, 

and there is no probable cause to believe that the re- 

strained property is subject to forfeiture. 

"(B) If the defendant files a motion under subparagraph 

(A) (iii), the court shall require the defendant to establish 

that he has no access to other assets adequate for the 

46 
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payment of criminal defense counsel before conducting any 

probable cause inquiry. The government shall have an oppor- 

tunity to cross-examine the defendant and any witnesses he 

or she may present on this issue. If the court determines 

that the defendant has established that he has no access to 

other assets, it shall hold a hearing to determine whether 

there is probable cause for the forfeiture of the defen- 

dant's property. If the court determines that no probable 

cause exists for the forfeiture of an asset, it shall modify 

the restraining order to the extent necessary to permit the 

defendant to use that asset to retain counsel. 

@@(Cl In any heaking under this paragraph where probable 

cause is at issue, the court shall limit its inquiry to the 

existence of probable cause for the forfeiture, and shall 

neither entertain challenges to theyalidity of the indict- 

ment, nor require the government to produce additional evi- 

dence regarding the facts of the case to support the grand 

jury's finding of probable cause regarding the criminal 

offense giving rise to the forfeiture. In all cases, the 

party requesting the modification of the restraining order 

shall bear the burden of proof. 

"(D) A person other than the defendant who has a legal 

interest in the restrained property may move to modify or, 

vacate the restraining order for the reasons stated in i 

subparagraph (A) (ii). In accordance with subsection (k), 

however, such person may not object to a restraining order 
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on grounds that may be asserted only in the ancillary 

hearing pursuant to subsection (n). 

'(El If the property is restrained is subject to 

forfeiture as substitute assets, the court may exempt from 

the restraining order assets needed to pay attorneys fees, 

other necessary cost of living expenses, and expenses of 

maintaining the restrained assets.. 

(bl RICO.-- Section 1963(d) of title 19, United States Code, 

is amended -- 

(1) in paragraph (3), by adding the following after the 

period: "The court shall issue any protective order necessary to 

prevent the premature disclosure of any ongoing law enforcement 

operation or investigation or the identity of any witness at the 

hearing. In addition, in any case involving an ongoing investi- 

gation, the court shall permit the preaenfafion of evidence &J 

~RWRIR or under seal. 
z2 

Rule 65, Federal Rules of Civil Procedure, 

shall not apply to restraining orders issued under this subsec- 

tion."; and 

(2) by adding the following new paragraph: 

"(4) (A) When property is'restrained pre-trial subject 

to paragraph (1) (A), the court may, at the request of the 

defendant, hold a pre-trial hearing to determine whether the 

restraining order should be vacated or modified with respect 

to some or all of the restrained property because -- 

. 

"(i) it restrains property that would not be subject to 

forfeiture even if all of the facts set forth in the indict- 

ment were established as true; 

"(ii) it causes a substantial hardship to the moving 

party and less intrusive means exist to preserve the subject 

property for forfeiture; or 

"(iii) the defendant establishes that he or she has no 

assets, other than the restrained property, available to 

exercise his or her constitutional right to retain counsel, 

and there is no probable cause to believe that the re- 

strained property is subject to forfeiture. 

"(B) If the defendant files a motion under subparagraph 

(A) (iii), the court sh$ll require the defendant to establish 

that he has no access to other assets adequate for the 

payment of criminal defense counsekbefore conducting any 

probable cause inquiry. The government shall have an oppor- 

tunity to cross-examine the defendant and any witnesses he 

or she may present on this issue. If the court determines 

that the defendant has established that he has no access to 

other assets, it shall hold a hearing to determine whether 

there is probable cause for the forfeiture of the defen- 

dant's property. If the court determines that no probable 
i 

cause exists for the forfeiture of an asset, it shall modify 

the restraining order to the extent necessary to permit the. 

defendant to use that asset to retain counsel. i 

46 
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"(C' In any hearing under this paragraph where probable 

cause is at issue, the court shall limit its inquiry to the 

existence of probable cause for the forfeiture, and shall 

neither entertain challenges to the validity of the indict- 

ment , nor require the government to produce additional evi- 

dence regarding the facts of the case to support the grand 

jury's finding of probable cause regarding the criminal 

offense giving rise to the forfeiture. In all cases, the 
* 

party requesting the modification of the restraining order 

shall bear the burden of proof. 

"(D) A person other than the defendant who has a legal 

interest in the restrained property may move to modify or 

vacate the restraining order for the reasons stated in 

subparagraph (A) (ii). In accordance with subsection (I), 

however,--such person may not objecL-bo-a restraining order 

'3 
on grounds that may be asserted only in the ancillary 

hearing pursuant to subsection (1). 

"(El If the property is restrained is subject to 

forfeiture as substitute ass&s, the court may exempt from . . 
the restraining order assets heeded to pay attorneys fees, 

other necessary cost of living expenees, and expenses of 

maintaining the restrained assets'. 

(c) CONFORMING AMENBlENT.-- Section 1345(b) of title 18, 

United States Code, is amended by striking the last sentence and 

inserting the following: *In preparation for such hearing, the 

court may authorize the parties to conduct discovery pursuant to 

Rule 16, Federal Rules of Criminal Procedure; however, where a 

restraining order or injunction is sought pre-indictment, the 

court shall issue any protective order necessary to prevent the 

premature disclosure of any ongoing law enforcement operation or 

investigation or the identity of any witness. In addition, in 

any case involving an ongoing investigation, the court shall 

permit the presentation of evidence m or under seal. 

Rule 65, Federal Rules of Civil Procedure, shall not apply to re- 

straining orders issued under this subsection." 

SEC. 212. AVAILABILITY OF CRIMINAL FORFEITURE 

Section 2461 of title 26, United States Code, is amended by 

adding the following subsection: 

m(c) Whenever a forfeiture of property is authorized in 

connection with a violation of an Act of Congress, and any 

person is charged in an indictment-nrinformation with such 

violation but no specific statutory provision is made for 

criminal forfeiture upon conviction, the government may 

include the forfeiture in the indictment or information in 

accordance with Rule 7 of the Federal Rules of Criminal 

Procedure, and upon conviction, the court shall order the 

forfeiture of the property in accordance with the procedures 

set forth in section 992 of title 18, United States Code.* 

SEC. 213. APPEALS IN CRIMINAL FORFSITDRE CASES. 
, 

(a) PRE-TRIAL DISMISSAL OF FORFEITURE COUNT.-- Section 3731 

of title 16, United States Code, is amended in the first unnum: 
'r 

bered paragraph by inserting ", or dismissing a forfeiture couht 
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in whole or in part,# after "order of a li.strict court dismissing 

an indictment or information'. 

(b) REVIEW OF A SENTRNCE.-- Section 3742 of title 19, United 

States Code, is amended by inserting the following new subsec- 

tion: 

"(i) Forfeiture orders.-- The government may file 

a notice of appeal in the district court of any deci- 

sion, judgment, or order of a district court denying a 

forfeiture in whole or in part, or mitigating a forfei- 

ture for constitutional reasons, except that no appeal 

shall lie where the double jeopardy clause of the 

United States Constitution prohibits further prosecu- 

tion. 

SEC. 214. DISCOVERY PROCEDURE FGR -TIN0 FORFEITED ASSETS. 

Section 1963(k) of title 19, United+?tates Code, and Section 

g 413(m) of the Controlled Substances Act (21 U.S.C. 853(m)) are 

each amended by -- 

(1) adding the following at the end before the period: 
.4 

"to the extent that the provisions of the Rule are consis- 

tent with the purposes for which discovery is conducted under 

this subsection"; and 

2) adding the following additional sentence: 

*Because this subsection applies only to matters occurring 

after the defendant has been convicted and his property has been 

declared forfeited, the provisions of Rule 15 requiring the 

consent of the defendant and the presence of the defendant at the 

deposition shall not apply: 

SEC. 215. SCOPE OF CRIMINAL FORFEITURB 

Section 413 of the Controlled Substances Act (21 U.S.C. 

853) is amended by adding the following new subsection: 

"(t) To avoid the necessity of filing parallel civil forfei- 

ture proceedings to adjudicate the interests of third parties who 

do not qualify as innocent owners of property subject to forfei- 

ture under this section, the interests of third parties may be 

forfeited under this section, provided that the defendant has at 

least a partial interest in the forfeited property and the 

defendant's interest,is forfeited. To adjudicate the third 

party's interest, the. ancillary proceeding described in subsec- 

tion (n) shall be an in rem proceeding in which the third party 

shall first have the burden of establiabing standing pursuant to 

subsection (n)(2), after which the government shall have the 

burden of establishing the forfeitability of the third party's 

interest, and the third party shall have the burden of establish- 

ing an innocent owner defense under subsection (n) (6) ." 

TITLE III -- PROPERTY SUSJECT TO F'ORFEITURE 

SEC. 301. FORFRITDRR OF PROCRRDS OF FRDRRALOPFRWSRS. 

(a) FINDINGS. Congress finds that -- 

Whereas, no'person who commits a criminal offense has any 

right to retain the proceeds of that offense; and 

Whereas, the forfeiture of the proceeds of a criminal : 
I 

offense deprives a criminal of the benefits of the crime and,puts 
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the criminal in the position he or she was in before the commis- 

sion of the offense, and 

Whereas, the forfeiture of criminal proceeds deprives the 

criminal of property that could be used to commit additional 

criminal offenses, and 

Whereas, the forfeiture of criminal proceeds may facilitate 

the restoration of property to the victims of crime, and 

Whereas, forfeiture of criminal pl:oceeds can offset law 

enforcement expenses, 

The forfeiture of.criminal proceeds shall be considered 

remedial and not punitive in nature. 

(b) CIVIL FORFEITURE.-- Section 981(a) (1) of title 18, 

United States Code, is amended -- 

(1) in sub-paragraph (C) by striking "of section 215" and 

all that--follows up to the period and inserting "of any 

offense in this title or a conspiracy to commit such of- 

fense"; and 

(2) by striking sub-paragraphs CD), (El and (F). 

(cl CRIMINAL FORFEITURE.-- Se,&ion 982(a) of title 18, 
r 

United States Code, is amended -- 

(1) in paragraph (21, by striking "violate --II and subpara- 

graphs (A) and (B) and inserting "violate any offense in 

this title,"; and 

(2) by striking paragraphs (31, (4) and (5). 

SEC. 302. UNIFORM DEFINITION OF "PROCEEDS" 

(a) CIVIL FORFEITURE.-- Section 981(a) of title 18, United 

States Code, is amended -- 

(1) in paragraph (11, by striking "gross receipts* and 

"gross proceeds* wherever those terms appear and inserting *pro- 

ceeds"; and 

(21 by adding a new paragraph (3) as follows: 

"(3) In this section, "proceeds" means any and all 

property of any kind obtained, directly or indirectly, at 

any time as the result of the commission of the offense 

giving rise to forfeiture, and any property traceable 

thereto. "Proceeds" is not limited to the net gain or 

profit realized from the commission of the offense." 

(b) CRIMINAL FORFEITURE.-- Section 982 of title 18, United 

States Code, is amended -- 

(1) in subsection (al, by striking-nqross receipts" and 

"gross proceeds" wherever those terms appear and inserting "pro- 

ceeds*; and 

(2) by adding the following new paragraph to subsection (b): 

"(31 In this section, *proceeds" means any and all 

property of any kind obtained, directly or indirectly, at 

any time as the result of the commission of the offense 

giving rise to forfeiture, and any property traceable 

thereto. Where the offense involves as an element a scheme, 

a conspiracy, or a pattern of criminal activity, "proceeds" 

includes any and all property obtained from the entire 

course of conduct constituting such scheme, conspiracy or 
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pattern. "Proceeds" is not limited to the net gain or 

profit realized from the commission of the offense." 

(c) CONTROLLED SUBSTANCES.-- (1) Section 511 of the Con- 

trolled Substances Act (21 U.S.C. 881) is amended by adding the 

following new subsection: 

"(k) In this section, "proceeds" means any and all 

property of any kind obtained, directly or indirectly, at 

any time as the result of the commission of the offense 

giving rise to forfeiture, and any property traceable 

thereto. *Proceeds* is not limited to the net gain or 

profit realized from the commission of the offense." 

(2) Section 413 of the Controlled Substances Act (21 

U.S.C. 853) is amended by adding the following new subsec- 

tion: 

'Definition of proceeds. --- 

"(6) In this section, "proceeds" means any and all 

property of any kind obtained at any time, directly or 

indirectly, as the result of the commission of the offense 

giving rise to forfeiturd: and any property traceable 

thereto. Where the offense involves as an element a scheme, 

a conspiracy, or a pattern of criminal activity, *proceeds" 

includes any and all property obtained from the entire 

course of conduct constituting such scheme, conspiracy or 

pattern. "Proceeds- is not limited to the net gain or 

profit realized from the commission of the offense.' 

(d) RICO--- Subsection 1963(a) of title 18, United Sates 

Code, is amended by adding the following at the end: 

"In this section, “proceeds” means any and all property 

obtained from the entire pattern of racketeering activity or 

unlawful debt collection and is not limited to net profits." 

SEC. 303. PORFEITURS OF FIREAR)IS USED IN CRIMES OF VIOLEW'= AND 

FSMNIES 

(a) CIVIL FORFEITURE.--Section 991(a)(I) of title 16, United 

States Code, is amended by inserting after subparagraph (C) the 

following: 

"(D) Any firearm (as defined in Section 921(a) (3) of 

this title) used or intended to be used to commit or to 

facilitate the commission of any crime of violence (as _ 

defined in Section 16 of this title) or any felony under) 

federal law." - 

(b) CRIMINAL FORFEITURE.-- (1) Section 992(a) of title 18, 

United States Code, is amended by inserting after subparagraph 

(2) the following: 

"(3) The court, in imposing a sentence on a person 

convicted of any crime of violence (as defined in Section 16 

of this title) or any felony under federal law, shall order , 

that the person forfeit to the United States any firearm (as 

defined in Section 921(a) (3) of this title) used or intended 

to be used to commtit or to facilitate the commission of the 

offense." 
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(2) Section 3665 ,f title 18, United States Code, is amended 

by adding the following new paragraph at the end: 

"For the purposes of this section, the procedures 

governing the forfeiture of a firearm under section 

982(a) (3) of this title shall apply." 

(c) DISPOSAL OF FORFEITED PROPERTY.--Section 981(c) of title 

16, United States Code, is amended by adding at the end the 

following sentence: 

"Any firearm forfeited pursuant to subsection (a) (1) (D) or 

section 982(a) (3) of this title shall be disposed of by the 

seizing agency in accordance with law." 

(d) AUTHORITy TO FORFEIT PROPERTY UNDER SECTION 924(d) .-- 

Section 924(d) of title 18, United States Code, is amended by 

adding the following new paragraph: 

"(4.) Whenever any firearm isauhject to forfeiture 

under this section because it was involved in or used in a 

violation of subsection (c), the Secretary of the Treasury 

shall have the authority to seize and forfeit, in accordance 

with the procedures of the applicable forfeiture statute, 

any property otherwise farfeitable under the laws of the 

United States that was involved in or derived from the crime 

of violence or drug trafficking crime described in subsec- 

tion (c) in which the forfeited firearm was used or car- 

ried." 

SEC. 304. FORFEITURE OF PROCSEDS TRACEABLE TO FACILITATING PROP- 

ERTY IN DRUG CASES. 

(a) CONVEYANCES.-- Section 511(a) (4) o>f the Controlled 

Substances Act (21 U.S.C. 881(a) (4)) is amended-- 

(1) by inserting ', and any property traceable to such 

conveyances' after "property described in paragraph (11, (2), or 

(9).; 

(2) in subparagraph (A) by inserting ., and no property 

traceable to such conveyance," before "shall be forfeited"; and 

(3) in subparagraphs (B) and (C) by inserting "and no 

property traceable to such conveyance" before "shall be for- 

feited". 

(b) REAL PROPERTY.-- Section 511(a) (7) of the Controlled 

Substances Act (21 U.S.C. 681(a) (7)) is amended by inserting 

I I and any property traceable to such property* after "one year'a- 

imprisonment". 

(cl NEGOTIARLE.INSTRU74ENT.S AND SEUlEITIES.--Section 

511(a) (6) of the Controlled Substances Act (21 U.S.C. 881(a) (6)) 

is amended by inserting n, and any property traceable to such 

property" after "this subchapter" the second time it appears. 

SEC. 305. FORFRITURR FOR ALIEN SWUGGLIWG. 

(a) CIVIL FORpBITURE.-- Section 274(b) of the Immigration 

and Nationality Act of 1952 (6 U.S.C. 1324(b)) is amended - 

(1) by amending paragraphs (1) and (2) to read as follows: 

"lb) SEIZURE AND ~oRFEITIJRB. (1) The following propcr- 

ty shall be subject to seizure and forfeiture: 
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"(A) any conveyance, including any vessel, vehicle, or 

aircraft, which has been or is being used in the commission 

of a violation of subsection (a); and 

'l(B) any property, real or personal, (i) that consti- 

tutes, or is derived from or is traceable to the proceeds 

obtained directly or indirectly from the commission of a 

violation of subsection (al, or (ii) that is used to facili- 

tate, or is intended to be used to facilitate, the commis- 

sion of a violation of subparagraph (a) (1) (A). 

"(2) Any property subject to forfeiture to the United 

States under thi3 section may be seized by the Attorney 

General in the manner set forth in Section 981(b) of title 

le., United States Code."; and 

(2) in paragraphs (4) and (5) by striking "a convey- 

ance" and "conveyance" each place the phrase or word appears 

and inserting "property". 

i5 (b) CRIMINAL FORFEITURE.-- Section 274 of the Immigration 

and Nationality Act of 1952 (8 U.S.C. 1324) is further amended by 

redesignating subsection (c) to be subsection (d) and inserting 

the following new subsection i'c) -- 

"(c) Criminal forfeiture' 
i 
-"(I) Any person convicted of a violation of subsection (a) 

shall forfeit to the United States, irrespective of any provision 

of State law -- 

"(A) any conveyan-e, including any vessel, vehicle, or 

aircraft used in the commission of a violation of subsection 

(a); and 

'(B) any property real or personal, (i) that con- 

stitutes, or is derived from or is traceable to the proceeds 

obtained directly or indirectly from the commission of a 

violation of subsection (a), or (ii) that is used to facili- 

tate, or is intended to be used to facilitate, the commis- 

sion of a violation of subparagraph (a) (11 (A). 

"The court, in imposing sentence on such person, shall order that 

the person forfeit to the United States all property described in 

this subsection. 

"(2) The criminal forfeiture of property under this subsec- 

tion, including any seizuri and disposition of the property and 

any related administrative or judicial proceeding, shall be gov- 

erned by the provisions of section 413 of the Comprehensive Drug 

Abuse Prevention and Control Act of 1970 (21 U.S.C. 853). 

except for subsection 413(d) which shall not apply to forfeitures 

under this subeection: 

SEC. 306. FORFEITQRB OF PROCEEDS OF CERTAIN FOREIGN CRIMES. 

Section 981(a) (1) (B) of title 18, United States Code, is , 

amended by -- 

(1) inserting "(i)" after "against a foreign nation involv- 

ing*; and 

(2) inserting "(ii) murder, kidnapping, robbery, or extor- 

tion, (iii) fraud, or any scheme or attempt to defraud, by or 
i 
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against a foreign bank (as defined in paragraph 7 of section l(b) 

of the International Banking Act (12 U.S.C. 3101(7))); or (iv) 

money laundering, tax evasion, public corruption, smuggling, 

entry of goods falsely classified, entry of goods by means of 

false statements, or export control violations" after *Controlled 

w Substances Act)*. 

SEC. 307. FORFEITURE OF PROPERTY USED TO FACILITATE FOREIGN DRUG 

CRIMES. 

Section 981(a) (1) (B) of title 18, United States Code, is 

amended by inserting ", or any property used to facilitate an 

offense described in subparagraph (i)" at the end before the 

period. 

SEC. 308. FORFEI'IURB FOR VIOLATIONS OF SECTION 60501 AND 1960 

(a) Sections 981(a) (1) (A) and 982(a) (11 of title 18, United 

States Code, are amended by inserting %nr of section 60501 of 

the Internal Revenue Code of 1986 126 U.S.C. 60501)" after "of 

title 31". 

(b) Section 981(a) (1) (Al of title 18, United States Code, is 

amended by striking *or 1957"*,wnd inserting ", I957 or 1960". 

SEC. 309. CRIMINAL FORFEITURE FOR MONEY LAUNDERING CUNSPIRACIES 

Section 982(a) (11 of title 18, United States Code, is amend- 

ed by inserting n, or a conspiracy to commit any such offense" 

after "of this title". 

SEC. 310. SEIZURE OF VEHICLES WITH CONCEALED CGMPARTWENTS USED 

FOR SMUGGLING. 
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(a) IN C?NERAL.-- Section 3 of the Anti-Smuggling Act of 

1935 (19 U.S.C. 1703) is amended -- 

(1) by amending the title of such section to read as fol- 

lows: 

"Sec. 1703. Seizure and forfeiture vessels, vehicles 

i . and other conveyances"; 

(2) by amending the title of subsection (a) to read as 

follows: 

"(a) Vessels, vehicles and other conveyances subject to 

seizure and forfeiture"; 

(3) by amending the title of subsection (b) to read as 

follows: 

"(b) Vessels, vehicles and other conveyances defined"; 

(4) by inserting *, vehicle and other conveyance" after the 

word "vessel".everywhere it appears in $&&text of subsec- 

tions (a) and lb); and 

. 

(5) by amending subsection (c) to read as follows: 

"(c) Acts constituting prima facie evidence of vessel, 

vehicle or other conveyance engaged in smuggling 

"For the purposes of this section, prima facie 

evidence that a conveyance is being, or has been, or is 

attempted to be employed in smuggling or to defraud the 

revenue of the United States shall be -- 

"(1) in the case of a vessel, the fact that a 

vessel has become subject to pursuit as provided in 

section 1581 of this title, or is a hovering vessel, or 
i 
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that a vessel fails, at any place within the customs 

waters of the United States or with a customs-enforce- 

ment area, to display lights as required by law. 

"(2) in the case of a vehicle or other conveyance, 

the fact that a vehicle or other conveyance has any 

compartment or equipment that is built or fitted out 

for smuggling... 

(b) CONFORMING AMENDMENT.-- 'Ihe table of sections for 

Chapter 5 of title 19, United States Code, is amended by striking 

the items relating to section 1703 and inserting in lieu thereof 

the following: 

"1703. Seizure and forfeiture of vessels, vehicles and 

other conveyances. 

"(a) Vessels, vehicles and other conveyances 

subject to seizure and ferftiture. 

"(b) 'Vessels, vehicles and other convey- 

ances' defined. 

"(cl Acts constituting prima facie evidence 

of vessel, veh$rle or other conveyance engaged in 

emuggling.'. ' 

SEC. 311. FGRFRITIJRR OF INRTRlJKRNTALITIES OF TERRORISM, TRLFMAR- 

RRTING FRAUU, AND OTHER OFFRNSRS. 

(a) CIVIL FORFEITURE.--Section 981(a) (1) of title 16, United 

States Code, is amended by adding the following sub-paragraphs: 

"(El (il Any computer, photostatic reproduction machine, 

electronic communications device or other material, article, 

apparatus, device or thing made, possessed, fitted, : sed or 

intended to be used on a continuing basis to commit a 

violation of sections 513, 1028 through 1032, and 1341, 1343 

and 1344 of this title, or a conspiracy to commit such 

offense, and any property traceable to such property. 

"(ii) Any conveyance used on two or more occasions to 

transport the instrumentalities used in the commission of a 

violation of sections 1028 and 1029 of this title, or a 

conspiracy to commit such offense, and any property trace- 

able to such conveyance. 

"(F) Any conveyance, chemicals, laboratory equipment, 

or other material, article, apparatus, device or thing made, 

possessed, fitted, used or intended 'to be used to commit an 

offense punishable under Chapter 1136 of this title (relat- 

ing to terrorism), or a violationoft.he Explosives Control 

Act, 18 U.S.C. 841-48, or the National Firearms Act (26 

U.S.C. Chapter 53). or a conspiracy to commit any such 

offense, and any property traceable to such property." 

(b) CRIMINAL FORFEITURE.--Section 982(a) of title 18, United 

States Code, is amended by inserting the following new paragraph: 

n (4) (A) The court, in imposing a sentence on a person 

convicted of a violation of sections 513, 1028 through 1032, 

and 1341, 1343 and 1344 of this title, or a conspiracy to 

commit such offense, shall order the person to forfeit to 

the United States any computer, photostatic reproduction ma- 

chine, electronic communications device or other material, 
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article, apparat'As, device or thing made, possessed, fitted, 

used or intended to be used to commit such offense, and any 

property traceable to such property. 

"(B) The court, in imposing a sentence on a person 

convicted of a violation of sections 1028 or 1029 of this 

title, or a conspiracy to commit such offense, shall order 

the person to forfeit to the United States any conveyance 

used on two or more occasions Co transport the instrumental- 

. 

. 
ities used to commit such offense, and any property trace- 

able to such conveyance. 

"(5) The court, in imposing a sentence on a person 

convicted of an offense punishable under Chapter 1138 of 

this title (relating to terrorism), or a violation of the 

Explosives Control Act, 18 U.S.C. 841-48. or the National 

Firearms-Act (26 U.S.C. Chapter 53) or a conspiracy to I.. 

commit any such offense, shall order the person to forfeit 

to the United States any conveyance, chemicals, laboratory 

equipment, or other material, article, apparatus, device or 

thing made, possessed, firted, used or intended to be used 

to commit such offense, and any property traceable to such 

property.* 

SEC. 312. FORFEITURE OF VERICLBS USED FOR GUN RUNNING 

(a) CIVIL FORFEITURE.--Section 981(a) (1) of title 18, United 

States Code, is amended by adding the following sub-paragraph: 

185 

"(G)(i) Any conveyance used or intended to be used to 

commit a gun running offense, or conspiracy to commit such 

offense, and any property traceable to such property. 

(ii) For the purposes of this section, a gun running 

offense is a violation of any of the following sections of 

this title involving five or more firearms: section 

922(a) (1) (A) (engaging in a firearms business without a 

license); section 922(a) (3) (transporting a firearm across 

state lines) ; section 922(a) (5) (transferring a firearm to a 

non-licensed person in another state); section 922(a) (6) 

(making false statements in connection with the purchase of 

a firearm); section 922(j) (receiving stolen firearms); 

section 922(k) (receiving a firearm with obliterated serial 

numbers); and section.922(u) (stealing firearms from federal 

firearms licensees). -. 

(b) CRIMINAL FORFEITURE.--Section 982(a) of title 18, United 

States Code, is amended by inserting the following new paragraph: 

"(6) The court, in imposing a sentence on a person 

convicted of a gun running offense, as defined in Section 

981 (a) (1) (01, or a conspiracy to commit such offense, shall 

order the person to forfeit to the United States any convey- 

ance used or intended to be used to commit such offense, and 

any property traceable to such conveyance." 
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SEC. 3-3. FORFEITURS OF CRIMINAL PROCEEDS TRANSPORTED IN INTER- 

STATR CCMMRRCR 

Section 1952 of title 18, United States Code, is amended by 

adding the following subsection: 

"(d) (1) Any property involved in a violation of subsec- 

tion (a) (1) or a conspiracy to commit such violation, or any 

property traceable to such property, is subject to forfei- 

ture to the United States in accordance with the procedures 

set forth in section 981 of this title. 

"(2) The court, in imposing sentence on a person con- 
victed of an offense in violation of subsection (a) (1) or a 

conspiracy to commit such offense, shall order that the 

person forfeit to the United States any property involved in 

such offense, or any property traceable to such property, in 
accordance with the procedures seeth in section 982 of 

this title." 

SEC. 314. FORFEITURRS OF PROCEEDS OF FEDERAL FOOD, DRUG, AND 

COSRRTIC ACT VIOLATIONS 

Chapter 9 of title 21, Un+ed States Code, is amended by 
adding the following ttio new sqctions:-- 

"Sec. 311. CIVIL FORFRITURR OF PROCEEDS OF FEDERAL FOOD, 
DRUG, AND COSMEl'IC ACT VIOLATIONS 

"(a) Any property, real or personal, that constitutes, 
or is derived from or is traceable to the proceeds obtained 

directly or indirectly from a criminal violation of, or a 
conspiracy to commit a criminal violation of, a provision of 

the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 301- 
66 

395) shall be subject to judicial forfeiture to the United 

States. 

* (b) The provisiona of chapter 46 of title 18, United 

States Code, relating to civil forfeitures shall extend to a 

seizure or forfeiture under this section, insofar as ap- 
l 

plicable and not inconsistent with the provisions hereof, 

except that such dutiee as are imposed upon the Secretary of 
I the Treaeury under chapter 46 shall be performed with re- 

spect to seizures and forfeitures under this section by such 

officers, agents, or other persons as may be authorized or 

designated for that purpose by the Secretary of Health and 

Human Services. 

"Sec. 312. CRII~IRAL PORPRITURR OF PROCRRDS OF 
FRDRRAL FOOD, DRU3, ARD COSMRTICACT 
VIOLATIORS 

"(a) Any.person convicted okviolation of, or a 

conspiracy to violate, a provision of the Federal Food, 

Drug, and Cosmetic Act (21 U.S.C. 301-395) shall forfeit 

to the United States, irrespective of any provision of State 

law, any property constituting, or derived from, any pro- 

ceeds the person obtained, directly or indirectly, as the 

result of such violation. The court, in imposing sentence 

on such person, shall order that the person forfeit to the 

United States all property described in this subsection. 
* 

"(b) Property subject to forfeiture under this section, * 

any seizure and disposition thereof, and any administrative i 
. or judicial proceeding in relation thereto, shall be gov- 
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Jrned by the provisions of section 413 of the Comprehensive 

Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 

8531, except for subsection 413(d) which shall not apply 

to forfeitures under this section." 

SEC. 315. SUMMARY DESTRUCIION OF RXPLGSIVRS SU'SJECI TO FORFEITURE 

Section 844(c) of title 18, United States Code, is amended - 
c 

l 

(11 by inserting "(1)" after *(cl"; and 

(2) by adding at the end the Following new paragraphs: 

"(2) Notwithstanding paragraph (11, in the case of the 

seizure of any explosive materials for any offense for which 

the materials would be subject to forfeiture in which it 

would be impracticable or unsafe to remove the materials to 

a place of storage or would be unsafe to store them, the 

seizing officer may destroy the explosive materials, forth- 

with. Any destruction under this-Paragraph shall be in the 

presence of at least one credible witness. The seizing 

officer shall make a report of the seizure and take samples 

as the Secretary may by regulation prescribe. 

W (3) Within .90 days rlfter any destruction made pursuant 

to paragraph (21, the ownir of (including any person having 

an interest in) the property so destroyed may make applica- 

tion to the Secretary for reimbursement of the value of the 

property. If the claimant establishes to the satisfaction 

of the Secretary that the claimant was an innocent owner as 

described in 18 U.S.C. 983, the Secretary shall make an 

allowance to the claimant not exceeding the value of the 
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property destroyed. The Secretary's determination of the 

fair market value of the property shall be final." 

SEC. 316. ARCRROLOGICALRESOURCRS PROTRCTIONACT 

Section 8(b) of the Archeological Resources Protection Act 

of 1979 (16 U.S.C. 470ggtb) 1 is amended by -- 

(11 inserting "all proceeds derived directly or indirectly 

from such violation or any property traceable thereto," before 

"and all vehicles" in the unnumbered paragraph; 

21 inserting "proceeds,'+ before "vehicles" in paragraph (3); 

and 

3) inserting the following at the end of the subsection: 

"If a forfeiture count is included within an indictment in 

accordance with the Federal Rules of Criminal Procedure, and the 

defendant is convicted of the offense giving rise to the forfei- 

ture, the forfeiture may be ordered aspart of the criminal 

sentence in accordance with the procedures for criminal forfei- 

tures in Chapter 46 of title 18, United States Code. Otherwise; 

the forfeiture shall be civil in nature in accordance with the 

procedures for civil forfeiture in said Chapter 46 of title 18." 

TITLS IV - MISCELLANROUS FORFEITURR AMSNDMRNTS 
/ 

SEC. 401. USE OF FORFEITED FUNDS To PAY RESTITUTION To CRIME 

VICI'IMS AND RRGULATORY AGENCIES 

(a) CIVIL FORREITURE.-- Section 981(e) of title 19, United 
9 

States Code, is amended -- 
d 
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(1) by amending subsection (e) (6) to read as :‘Q,~~ows: 

"(6) a8 restoration to any victim of the offense giving 

rise to the forfeiture, including, in the case of a money 

laundering offense, any offense conetituting the underlying 

specified unlawful activity; or*; 

(21 in subsections (cl (31, (4) and (51, by striking "in 

the case of property referred to in subsection (a) (l)(c)" 

and inserting "in the case of property forfeited in connec- 

tion with an offense resulting in a pecuniary loss to a 

financial institution or regulatory agency"; and 

(31 in subsection (e)(7), by striking "in the case of 

property referred to in subsection (a) (l)(D)" and inserting 

"in the case of property forfeited in connection with an 

offense relating to the sale of sasets acquired or held by 

any Federal fiqancial institution qrrpgulatory agency, or 

person appointed by such agency, se receiver, conservator or 

liquidating agent for s finsncisl institution". 

(b) CRIMINAL FORFEITURR.-- Section 982(b) of title 18, 

United States Code, is amended by*,adding the following new parag- 

raph: r 

'(4) The provision relating to restitution in section 

413(i) shall be construed to authorize the Attorney General 

to restore forfeited property, on such terms and conditions 

as he or she may determine, to any victim of an offense for 

which forfeiture is ordered under this section, or any 

victim of any offense that was part of the same scheme, 

consp racy, or pattern of criminal activity, including, in 

the case of a money laundering offense, any offense consti- 

tuting the underlying specified unlawful activity. The 

Attorney General shall consider the restoration of forfeited 

property to victims to be the first priority in the distri- 

bution of forfeited property under this section after the 

costs of the investigation and forfeiture have been satis- 

fied." 

SEC. 402. ENFORCEMENT OF FOREIGN FORFEITURR JUDGMENT 

(a) IN GENERAL.-- Chapter 163 of Title 28, United States 

Code, is amended by inserting the following new section: 

"2466. Enforcement of foreign forfeiture judgment. 

"(a) Definitions. 9s used in this section -- 

"(1) "Foreign nation" shall mean a country that has 

become a--party to the United Natidonvention Against 

Illicit Traffic in Narcotic Drugs and Psychotropic Substanc- 

es (hereafter "the United Nations Convention") or a foreign 

jurisdiction with which the United States has a treaty or 

other formal international agreement in effect providing for 

mutual forfeiture assistance. 

"(2) "Value based confiscation judgment" shall mean a 

final order of a foreign nation compelling a defendant, as a 

consequence of hi6 or her criminal conviction for an offense 

described in Article 3, Paragraph 1, of the United Nations 

Convention, to'pay a sum of money representing the proceeds 
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of such offense, or property the value of wxich corresponds 

to such proceeds. 

"(bl Review by Attorney General. A foreign nation seeking 

to have its value based confiscation judgment registered and 

enforced by a United States district court under this section 

must first submit a request to the Attorney General or his or her 

designee. Such request shall include: 

"(1) a summary of the facts of the case and a descrip- 

tion of the criminal proceeding which resulted in the value- 

based confiscation judgment; 

"(2) certified copies of the judgment of conviction and 

value-based confiscation judgment; 

"(3) an affidavit or sworn declaration establishing 

that the defendant received notice of the proceedings in 

sufficient time to enable him or herto defend against the 

z charges that the value-based confiscation judgment rendered 

is in force and is not subject to appeal; 

"(4) an affidavit or sworn declaration that all 
1d 

reasonable efforts have been'undertaken to enforce the 

value-based confiscation judgment against the defendant's 

property, if any. in the foreign country; and 

"(5) such additional information and evidence as may be 

required by the Attorney General or his or her designee. 

The Attorney General or his or her designee, in consultation with 

the Secretary of State or his or her designee, shall determine 

whether to certify the request, and such decision shall be final 
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and not subject to either judicial review or review und,r the 

Administrative Procedures Act, 5 U.S.C. 551 s m. 

M (cl Jurisdiction and Venue. Where the Attorney General or 

his or her designee certifies a request under paragraph (b), the 

foreign nation may file a civil proceeding in United States 

district court seeking to enforce the foreign value based confie- 

cation judgment as if the judgment had been entered by a court in 

the United States. In such a proceeding, the foreign nation 

shall be the plaintiff and the person against whom the value- 

based confiscation judgment was entered shall be the defendant. 

Venue shall lie in the district court for the District of Colum- 

bia or in any other district in which the defendant or the prope- 

rty that may be the basis for satisfaction of a judgment under 

this section may be found. The district court shall have per- 

sonal jurisdiction over a defendant residing outside of the 

United States if the defendant is served with process in accor- 

dance with Rule 4 of the Federal Rules of Civil Procedure. 

"(d) Entry and Enforcement of Judgment. (1) Except as 

provided in paragraph (2), the district court shall enter such 

orders as may be necessary to enforce the value-based confisca- 

tion judgment on behalf of the foreign nation where it finds that 

all of the following requirements have been met: 

"(A) the,value-based confiscation judgment was rendered 

under a system which provides impartial tribunals or proce- 

dures compatible with the requirements of due process of : 
I 

law; 
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)I (B) the l~eign court had personal j.2risdlction over 

the defendant; 

“(Cl the foreign court had jurisdiction over the sub- 

ject matter; 

"(D) the defendant in the proceedings in the foreign 

court received notice of the proceedings in sufficient time 

to enable him or her to defend; and 

"(E) the judgment was not obtained by fraud. 

. 

. 
Process to enforce a judgment under this section will be in 

accordance with Rule 69(a) of the Federal Rules of, Civil Proce- 

dure. 

"(e) Finality of Foreign Findings. Upon a finding by the 

district court that the conditions set forth in subsection (dl 

have been satisfied, the court shall be bound by the findings of 

facts insofar as they are stated in th&reign judgment of 

z 
conviction and value-based confiscation judgment. 

"(fl Currency Conversion. Insofar as a value based confis- 

cation judgment requires the payment of a sum of money, the rate 

of exchange in effect at time wheq the suit to enforce is filed 

by the foreign nation shail be used in calculating the amount 

stated in the judgment submitted for registration." 

(b) CONFORMING AMENDMENT.-- The chapter analysis for Chapter 

163, Title 28, United States Code, is amended by inserting the 

following at the end: 

"2466. Enforcement of foreign forfeiture judgment" 

16 

SEC. 403. MINOR AND TECBNIUAL AMENDWENT:: RELATING TO I992 FORFEI- 

TTJRE AMENDMENTS. 

la) CRIMINAL FORFEITURE.-- Section 982(b) of title 18, 

United States Code, is amended in subsection (b) (21, by striking 

"The substitution" and inserting "With respect to a forfeiture 

under subsection (a) (I), the substitution". 

(b) FUWGIBLE PROPERTY.-- Section 984 of title 18, United 

States Code, is amended -- 

(1) by striking subsection (a) and redesignating the remain- 

ing subsections as (a), (b), and cc), respectively; 

(2) by amending subsection (b) (as redesignated) to read as 

follows: 

"(b) The provisions of this section may be invoked only 

if the action for.forfeiture was commenced by a seizure or 

an arrest in rem within two yearsA_the offense that is the 

basis for the forfeiture."; 

(3) by amending subsection (c) (11 (as redesignated) to read 

as follows: 

"(c)(l) Subsection (a) shall not apply to an action again- 

st funds held by a financial institution in an interbank 

account unless the account holder knowingly engaged in the 

offense that is the basis for the forfeiture."; 

(4) by adding the following new paragraph to subsection (cl 

(as redesignated):' 
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"(3) As used in this subsection, a "frr.anc;al institu- 

tion" includes a foreign bank, as defined in paragraph 7 of 

section I(b) of the International Banking Act of 1978."; and 

(5) by adding the following new subsection: 

"(d) Nothing in this section is intended to limit the 

ability of the government to forfeit property under any 

statute where the property involved in the offense giving 

rise to the forfeiture or property traceable thereto is 

available for forfeiture." 

(c) SUBPOENAS FOR BANK RECORDS.-- Section 986(a) of title 

18, United States Code, is amended by -- 

(1) striking "section 1956, 1957 or 1960 of this title, 

section 5322 or 5324 of title 31, United States Code" and insert- 

ing "section 981 of this title"; and 

(2) striking the last sentence. -. 

(d) ORDER OF FORFEITURE.-- Section 3554 of title 18, United 
s 
+ States Code, is amended -- 

(1) by striking “an offense described in section 1962 of 

this title or in title II or III af the Comprehensive Drug Abuse 
.b 

Prevention and Control Act’ of 1970; and inserting "an offense for 

which criminal forfeiture is authorized"; and 

(2) by inserting *pursuant to Rule 32, Federal Rules of 

Criminal Procedure," after *shall order,". 

(e) CMIR OFFENSES.-- Section 5324(b) of title 31, United 

States Code, is amended -- 

. 

. 

(11 in paragraph (1). by inserting "or attempt to fail to 

file" after "fail to file", the first time it appears; and 

(2) in paragraph (21, by inserting ", attempt to file," 

after "file", the first time it appears. 

(f) CIVIL MONEY LAUNDERING ENFORCEMENT.-- Section 1956(b) of 

title 18, United States Code, is amended -- 

(1) by redesignating the present matter as paragraph (I), 

and the present paragraphs (1) and (2) as sub-paragraphs (A) and 

(B), respectively; and 

(2) by inserting the following new paragraphs: 

"(2) For purposes of adjudicating an action filed or 

enforcing a penalty ordered under this section, the district 

courts shall have jurisdiction over any foreign person, 

including any financial institution registered in a foreign 

country, that commits an offense LAJC&~ subsection (a) 

involving a financial transaction that occurs in whole or in 

part in the United States, provided that service of process 

upon such foreign person is made under the Federal Rules of 

Civil Procedure or the laws of the country where the foreign 

person is found. 

"(3) The court may issue a pre-trial restraining order 

or take any other action necessary to ensure that any bank 

account or other property held by the defendant in the 

United States is available to satisfy a judgment under this 

section." I 
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SEC. 404. CIVIL FORFEITURE OF COINS AND CURRENCY JN CONFISCATED 

GAMSLING DRVICRS 
I 

Section 7 of Public Law al-906 (15 U.S.C. 1177) is amend- 

ed-- 

(1) by inserting .Any coin or currency contained in 
I 
I 

any gambling device at the time of its seizure pursuant to 

the preceding sentence shall also be seized and forfeited to *, 

the United States. n after the first sentence; and 

(2) in the last sentence, by inserting ", coins, or 

currency” after "gambling devices*. 

SEC. 405. DRUG PARAPHIIRNAL IATBCliNICAL~S 

(a) Section Sll(a)(lO) of the Controlled Substances Act (21 

U.S.C. 881(a) (10)) is amended by etriking "857 of this title" and 

inserting "422 of this subchapter (21 U.S.C. 663)". 

lb) Section 422 of the ControllebSuhetances Act (21 U.S.C. 

E3 863) is amended: 

(1) by deleting subsection (cl; and 

(2) by redesignating subsecc+ons (d),(e) and (f) to be 

subsections (cl, (d) and tel. r 

SEC. 406. AUTHORIZATION M SRARR FORFEITRD PROPRRTY WITH CDDPRR- 

ATINO FOREIGN GDWS. 

(a) IN GENERAL.-- Section 981(i)(l) of title 18, United 

States Code, is amended by striking "this chapter* and inserting 

"any provision of federal law". 

L 

(b) ?ONFORMING AMENDMENT.-- Section 511(e) (1) of the Con- 

trolled Substances Act is amended by striking w; or" and all of 

sub-paragraph (E) and inserting a period. 

SEC. 407. FORFEITURR OF CDLJNTERFEIT PARAPHERNALIA 

Section 492 of title 16, United States Code, is amended -- 

(1) by striking the third and fourth undesignated paragrap- 

hs; 

(2) by designating the remaining paragraphs as subsections 

(a) and (b); 

(3) by adding the following new subsections: 

"(c) For the purposes of this section, the provisions 

of the customs laws relating to the seizure, summary and 

judicial forfeiture, condemnation of property for violation 

of the customs laws, the disposition of such property or the 

proceeds from the sale of such property, the remission or 

mitigation of such forfeitures, and the compromise of claims 

(19 U.S.C. 1602 et sea.), insofar as they are applicable 

and not inconsistent with the provisions of this section, 

shall apply to seizures and forfeitures incurred, or alleged 

to have been incurred, under this section, except that the 

duties as are imposed upon the customs officer or any other 

person with respect to the seizure and forfeiture of proper- 

ty under the customs laws shall be performed with respect to 

seizures and forfeitures of property under this section by 

such officers, agents, or other persons as may be authorized 

i 
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or designated for that purpose by the Secretary of the 

Treasury. 

"(d) All seizures and civil judicial forfeitures pursu- 

ant to subsection (a) shall be governed by the procedures 

set forth in chapter 46 of this title pertaining to civil 

forfeitures. The Attorney General shall have sole responsi- 

bility for disposing of petitions for remission or mitiga- 

tion with respect to property involved in a judicial forfei- 

ture proceeding. 

“(e) A court in sentencing a person for a Violation of 

this chapter or of sections 331-33, 335, 336, 642 or 1720 of 

this title, shall order the person to forfeit the property 

described in subsection (a) in accordance with the proce- 

dures set forth in section 982 of this title."; and 

(4) in subsection (b), as so desigeebed by this section, by 

E 
striking "fined not more than $100" and inserting "fined under 

this title". 

SEC. 408. CLOSING OF LOOPHOLE TG DEFEAT CRIMINAL FORFEITURE 

THROUGH BANKRupTcy. :' 

(a) RICO.-- Section 1963(a) bf title 18, United States Code, 

is amended by inserting I, or of any bankruptcy proceeding in- 

stituted after or in contemplation of a prosecution under this 

chapter" after "shall forfeit to the United States, irrespective 

of any provision of State law"; 

(b) CONTROLLED SUBSTANCES.-- Section 413(a) of the Controll- 

ed Substances Act (21 U.S.C. 953(a)) is amended by inserting ", 

. 

. . 

. 

or of any bankruptcy proceeding instituted after or in contem- 

plation of a prosecution of such violation" after "shall forfeit 

to the United States, irrespective of any provision of State 

law". 

SEC. 409. STATUTE OF LIMITATIONS FOR CIVIL FORFEITURE ACTIONS 

(a) IN GENERAL.-- Section 621 of the Tariff Act of 1930 (19 

U.S.C. 1621) is amended by inserting ", or in the case of 

forfeiture, within five years after the time when the involvement 

of the property in the alleged offense was discovered" after 

"within five years after the time when the alleged offense was 

discovered'. 

(b) FIRRRA CASES.-- Section 981(a) of title 18, United 

States Code, is amende'd by adding at the end a new paragraph, as 

follows: 

"(4) An .action seeking the forfeityr-e of property described 

in subparagraph (a) (ll(Cl arising out of an offense affecting a 

financial institution or the conservator or receiver of a finan- 

cial institution may be commenced not later than ten years after 

the discovery of the involvement of the property in the act 

giving rise to the forfeiture. This paragraph shall apply to any 

forfeiture action not barred by the expiration of the limitation 

period provided by Section 621 of the Tariff Act of 1930 (19 

U.S.C. Sec. 1621) at the time this paragraph became effective." 

SEC. 410. ASSETS FORFEITURR FUND AND PROPERTY DISPOSITION 

(a) TECHNICAL AMENDMENTS.--Section 524 of title 28, United 
I 

States Code, is amended -- 
i 
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(1) in paragraph (cl (11 by striking "and" at the end of 

subparagraph (If). by striking the second subparagraph II) that 

begins with "after all reimbursements" and ends with "correction- 

al institutions", and by inserting "and" following the semicolon 

at the end of the remaining subparagraph (11; 

(2) in paragraph (c) (3), by deleting "(F)" and inserting 

" IG) " ; 

(3) in subparagraph Ic) (4) (C) by'deleting "(g) (4) (A) (ii)"; 

(4) in subparagraph (c) (81 (Al, by striking "(A) (iv), (St, 

(C), (F). (G), and 00" and inserting "(A) (ii), (B), (C), (Fl and 

(G)" ; 

(5) in subparagraph (c) (8) (E), by deleting "103-121" and 

inserting "103-317"; and 

(6) by repealing paragraph (cl (6). and renumbering para- 

graphs (c) (7).through (c) (II) as paragres (~I(61 through 

g 
(cl (10). 

(b) DISPOSAL OF FORFEITED PROPERm.-- Section 524(c) (B), 

of title 28, United States Code, as redesignated by this Section, 
., 

is amended to read as follows: (' 

n (8) Following the cokpletion of procedures for the 

forfeiture of property pursuant to any law enforced or 

administered by the Department, the Attorney General, under 

such terms and conditions as the Attorney General shall 

specify, is authorized to: 

H(A1 destroy the property if it is unsuitable for 

public use or sale, or uneconomical to market; 

04 

. 

. 

"(B) transfer the property to any lienholder 

(including taxing authorities) or mortgagee in lieu of 

the compromise and payment of a valid lien or mortgage 

against the property; 

W(C) disburse all or part of an amount forfeited 

as restoration to any victim of the offense giving rise 

to the forfeiture, or any other offense that was part 

of the same scheme, conspiracy, or pattern of criminal 

activity, including, in the case of a money laundering 

offense, any offense constituting the underlying epeci- 

fied unlawful activity, in accordance with the relevant 

forfeiture statute; 

"(D) dispose of the property by public sale or any 

other commercially feasible means; or request the 

General Services Administration to take custody of the -._ 
property and to dispose of it in accordance with law; 

'l(E) place the property into official use or 

transfer the property to any other federal agency for 

official use; 

"(F) transfer the property to foreign governments 

pursuant to title 18, United States Code, section 

981(i) ; 
i 

"(0) transfer the property, or the net proceeds ,of 

sale of the property, to State or local law enforcement 

agencies that participated directly in any of the acts 

that led to the seizure or forfeiture of the property, 
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in accordance with title 18, United States Code, sec- 

tion 981(e); section 511(e) (3) of the Controlled Sub- 

stances Act (21 U.S..?. 881(e) (3) 1; or any other 

provision of law pertaining to the equitable sharing of 

forfeited property; 

*(HI transfer real or personal property that is 

uneconomical to store, maintain, or market to a State 

or local government agency for use to support drug 

abuse treatment, drug and crime prevention and educa- 

tion, housing, job skills, and other community-based 

public health and safety programs, upon agreement by 

the recipient government to accept liability for the 

compromise or settlement of any mortgages, liens, 

petitions or other claims against the property; 

. II(I) make any other disposition authorized by law; -.. 

and 

"(J) warrant clear title to any subsequent pur- 

chaser or transferee of su'dh property. 

"The Attorney General shall makh due provision for the ' 

property rights of innocent persons in disposing of forfeit- 

ed property. Election of the method of disposition is 

solely within the discretion of the Attorney General. Final 

orders of judgment for damages arising from any warranty of 

title by the Attorney General shall be satisfied pursuant to 

title 31, United States Code, section 1304 in the same 

manner and to the same extent as other judgments for damag- 

es. A decision by the Attorney General purs'iar.: to thir- 

subsection shall not be subject to review." 

(cl DEPOSIT FROM SETTLEMENT IN LIEU OF FORFEITURE.-- 

Section 524(c) (4) (Al of title 28, United States Code, is amended 

by inserting q , or from any settlement in lieu of forfeiture," 

. before "under any law". 

(dl DEPOSITS INTO THE FUND.-- Section 524(c) (4) (8) of title 

28. United States Code, is amended by inserting I, and all amoun- 

ts representing reimbursement or recovery of costs paid by the 

Fund" immediately prior to the semi-colon. 

(e) PAYMENT OF FOREIGN JUDGMENTS.-- Section 524(c) (11 of 

title 28, United States Code, is amended by inserting the follow- 

ing new subparagraph (.I) immediately following subparagraph (I) : 

n(J) at the discretion of the Attorney General, pay- 

ments to return forfeited propertyrepatriated to the United 

States by a foreign government or others acting at the 

direction of a foreign government, and interest earned on 

such property, subject to the following conditions: 

"(i) a final foreign judgment entered against a 

foreign government or those acting at its direction, 

which foreign judgment was based on the measures, such I 

as seizure and repatriation of property, that resulted 

in deposit of the funds into the Fund; 

"(ii) tuch foreign judgment was entered and pre- 

sented to the Attorney General within five years of the 
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date that '.he property was repatriated to the United 

states; 

"(iii) the foreign government or those acting at 

its direction vigorously defended its actions under its 

own laws; and 

"(iv) the amount of the disbursement does not 

exceed the amount of funds deposited to the Fund, plus 

interest earned on such funds pursuant to 28 U.S.C. 
4 

524 (cl (51, less any awards and equitable shares paid 

by the Fund to the foreign government or those acting 

at its direction in connection with a particular 

case.". 

(f) EXCESS SURPLUS FUNDS.-- Section 524(c) (7) (E) of title 

28, United States Code, as redesignated by this Section, is 

amended by inserting MI and on September0 of each fiscal year 

thereafter," after "September 30, 1994". 

z o\ (g) REMISSION AND MITIGATION.-- Section 524(c) (11 (E) of 

title 28, United States Code, is amended to read as follows: 

"(El disbursements a*ythorized in connection with remis- 

sion or mitigation procedures or other actions pursuant to 
I 

the Attorney General's statutory authority relating to 

property forfeited under any law enforced or administered by 

the Department of Justice;" 

SEC. 411. CLARIFICATION OF 21 U.S.C. 077 

Section 507 of the Controlled Substances Act (21 U.S.C. 

877) is amended to add at the end the following sentence: 

"This section does not apply to any findir.zs, exclusions. 

rulings, decisions, or declarations of the Attorney General, or 

any designee of the Attorney General, relating to the seizure, 

forfeiture, or disposition of forfeited property brought under 

this subchapter." 

SEC. 412. CERTIFICATE OF REASONABLE CAUSE 

Section 2465 of title 28, United States Code, is amended -- 

(1) by striking "property seized" and inserting "property 

seized or arrested" and 

(2) by striking "seizure" each time it appears and inserting 

"seizure or arrest". 

SEC. 413. CONFORMING TREASURY AND JUSTICE FUNDS 

(a) Section 9703(c) of title 31, United States Code, is 

amended by striking "subsection (g) (2)" and inserting "subsection 

(g) (1)" and by deleting *in excess of $lO,OOO,OOO for a fiscal L 

year. " 

(b) Section 9703(g) of title 31, United States Code, is 

amended-- 

(1) in paragraph (1). by striking "subsection (a) (1)" and 

inserting *subsections (a) (1) and (cl'; and 

(2) in paragraph (2). by striking "subsections (a) (2) and 

(c)" and inserting "subsection (al (21". 

(cl DEPOSIT FROM SETTLEMENT IN LIEU OF FORFEITURE.-- 

Section 9703(d) of ti(le 31, United States Code, is amended by 

inserting nor from any settlement in lieu of forfeiture," before 

"under any law" each time it appears. 
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Id) Subsection 524(c) (7) of title 26. United States Code, is 

amended by adding the following sentence to the end thereof: 

"Amounts transferred by the Secretary of Treasury pursuant 

to section 9703 of title 31, or by the Postmaster General 

pursuant to section 2003 of title 39, shall be available to 

the Attorney General for federal law enforcement and crimi- 

nal prosecution purposes of the Department of Justice." 

SEC. 414. DISPOSITION OF PROPERTY FORFEITED UNDER CUSTOMS LAWS. 

Section 616A of the Tariff Act of 1930 (19 U.S.C. 1616a) 

is amended -- 

(1) by adding the following new paragraph to subsection (cl: 

n (4) Whenever property is civilly or criminally for- 

feited by or for the United States Customs Service, the 

Secretary of the Treasury may dispose of the property in 

accordance with law, including -- 
-- 

"(A) by selling the property through any commercially 

feasible means, provided that the property is not required 

to be destroyed by law and is not harmful to the public; or 

"(8) by requesting yhe General Services Administration 

to take custody bf the property and to dispose of it in 

accordance with law."; and 

(2) by amending the title of the section to read as follows: 

.Retention, transfer, or disposition of forfeited property.. 

SEC. 415. TECHNICAL AMENDMENTS RELATING TO OBLITERATED MOTOR 

VEHICLES IDENTIFICATION NUMBERS. 

Section 512 of title 18, United States Code, is amended -- 

(1) in subsection (b), by inserting "and the provisicns of 

chapter 46 of this title relating to civil judicial forfeitures" 

before "shall apply'; and 

(2) in subsection (a) (11, by striking "does not know" and 

all that follows up to the semi-colon and inserting "is an in- 

. nocent owner as defined in section 993 of this title". 

SEC. 416. FUGITIVE DISENTITLEMEWT 

(a) IN GENERAL.-- Chapter 163 of title 28, United States 
. 

Code, is amended by inserting the following new section: 

2460. Fugitive dieentitlement 

"Any a person who, in order to avoid criminal prosecution, 

purposely leaves the jurisdiction of the United States, declines 

to enter or re-enter the United States to submit to its jurisdic- 

tion, or otherwise evades the jurisdiction of the court where a 

criminal case is pending, may not use the resources of the courts -. 
of the United States in furtherance of a claim in any related 

civil forfeiture action or a claim in third-party proceedings in 

any related criminal forfeiture action." 

(b) CONFORMING AMENDMENT.-- The chapter analysis for chapter 

163 of title 28, United States Code, is amended by inserting the 

following at the end: 

"2468. Fugitive disentitlement' 

SEC. 417. ADMISSIBILIlY OF FOREIGN BUSINESS RECORDS 

(a) IN GENERAL.-- Chapter 163 of title 29, United States 

Code, is amended by adding at the end the following new section: 

2469. Foreign Records i 
I 
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II(a) In a civil proceeding in a court of the IJnited States, 

including civil forfeiture proceedings and proceedings in the 

United States Claims Court and the United States Tax Court, a 

foreign record of regularly conducted activity, or copy of such 

record, obtained pursuant to an official request, shall not be 

excluded as evidence by the hearsay rule if a foreign certifica- 

tion, also obtained pursuant to the same official request or 

subsequent official request that adequately identifies such 

foreign record, attests that-- ' 

"(1) such record was made, at or near the time of the occur- 

rence of the matters set forth, by (or from information 

transmitted by)'a person with knowledge of those matters; 

* (2) such record was kept in the course of a regularly 

conducted business activity; 

It (3) the business activity made such a record as a regular 

practice; and 
I 

M (4) if such record is not the original, such record is a 

duplicate of the original; 

., 

unless the source of informatiqn or the method or circumstances 

of preparation indicate lack of trustworthiness. 

“(b) A foreign certification under this section shall 

authenticate such record or duplicate. 

"(c) As soon as practicable after a responsive pleading has 

been filed, a party intending to offer in evidence under this 

section a foreign record of regularly conducted activity shall 

provide written notice of that intention to each other party. A 

motion opposing admission in evidence of such record shall be 

made by the opposing party and determined by the court before 

trial. Failure by a party to file such motion before trial shall 

constitute a waiver of objection to such record or duplicate, but 

the court for cause shown may grant relief from the waiver. 

*(dl As used in this section, the term-- 

"(1) "foreign record of regularly conducted activity" 

means a memorandum, report, record, or data compilation, in 

any form, of acts, events, conditions, opinions, or diagno- 

ses, maintained in a foreign country; 

"(2) "foreign certification. means a written declara- 

tion made and signed in a foreign Country by the custodian 

of a record of regularly conducted activity or another 

qualified person, that if falsely&p, would subject the 

maker to criminal penalty under the law of that country; 

"(3) "business" includes bueineso, institution, associ- 

ation, profession, occupation, and calling of every kind 

whether or not conducted for profit; and 

. 

"(4) "official request" means a letter rogatory, a 

request under an agreement, treaty or convention, or any 

other request for information or evidence made by a court of 

the United States 'or an authority of the United States 

having law enforcement responsibility, to a court or other 

authority of a foreign country." i 
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(b) CONFORMING AMENDMENT.-- T e chapter analysis for chapter 

163 of title 29, United States Code, is amended by inserting the 

following at the end: 

"2469. Foreign Records" 

SEC. 418. AMENDMENT TO FINANCIAL INSTITUTIONS REFORM AND RECOVERY 

ACT OF 1989 

Section 3322(a) of title 18, United States Code, is amended 

by striking "concerning a banking law violation". 

., 

94 

;EC. 419. PROSPECTIVE APPLICATION 

(a) IN GENRRAL.-- Unless otherwise specified in this section 

or in another provision of this Act, all amendments in this Act 

shall apply to forfeiture proceedings commenced on or after the 

effective date of this Act. 

(b) ADMINISTRATIVE FORFEITURES.-- All amendments in this Act 

relating to seizures and administrative forfeitures shall apply 

to seizures and forfeitures occurring on or after the sixtieth 

day after the effective date of this Act. 

(cl CIVIL JUDICIAL FORFEITURES.-- All amendments in this Act 

relating to the judicial procedures applicable once a civil 

forfeiture complaint is filed by the government shall apply to 

all cases in which the forfeiture complaint is filed on or after 

the sixtieth day after the"effective date of this Act. 

(d) CRIMINAL FORFEITURE.-- All amendments in this Act relat- 

ing to the procedures applicable in criminal forfeiture cases 

shall apply to cases in which the indictment or information is 

filed on or after the effective date of this Act. 

(e) SUBSTANTIVE LAW.-- All amendments in this Act expanding 

substantive forfeiture law to make property subject to civil or 

criminal forfeiture which was not previously subject to forfei- 

ture shall apply to offenses occurring on or after the effective 

date of this Act. 
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Mr. CASSEKA. Thank you, Mr. Chairman. 
My name is Stefan Cassella. I am Deputy Chief of the Asset For- 

feiture and Money Laundering Section of the Department of Jus- 
tice. 

Mr. Chairman, I would like to summarize my testimony by mak- 
ing three points: that asset forfeiture has become an essential tool 
of Federal law enforcement, that we support legislation that would 
ensure that this essential tool operates fairly, and that we also 
need legislation to make forfeiture even more effective as a weapon 
in the war on crime. 

Forfeiture has been part of Federal law for over 200 years. It 
started as tool against pirate ships and whiskey stills and is now 
used as a weapon against crimes yanging from gambling, to child 
porno aphy 

CiviZrf rf ‘t 
to bank fraud, to narcotics. 

o ei ure is particularly important because it allows us to 
reach assets that cannot be reached any other way, like the bank 
accounts of the leaders of the Colombian drug cartels, or airplanes 
used to smuggle drugs, or crack houses from which drugs are dis- 
pensed to our children on the way to school. 

Since 1991 we have averaged nearly half a billion dollars a year 
in deposits into the Justice Assets Forfeiture Fund. That is half a 
billion dollars that dru 
more drugs, to bribe pu 5 

dealers couldn’t use to buy and smuggle 
lit officials, to invest in our infrastructure, 

or to live a life of luxury financed by the suffering and exploitation 
of children and the destruction of our cities. 

0 Moreover, that money is used to support the operation of law en- 
forcement itself. About half of the money that we forfeit is shared 
with State and local law enforcement agencies. 

There is poetic justice in this, Mr. Chairman. Forfeiture not only 
lets us take the profit out of &me; it provides support for the law 
enforcement agencies who catch the criminals and put them in jail. 

Asset forfeiture is an essential law enforcement tool, but like any 
such tool, it must have one essential component; it must be fair. 
No system, no program, no tool of law enforcement however effec- 
tive at fighting crime can survive for long if the public thinks that 
it violates the basic principles of fairness and due process that lie 
at the core of the American system of justice. 

The procedures we use today are sound, but they are the ones 
that were developed under the Customs laws a century ago. They 
have never been updated. While they may have been adequate 
when we were forfeiting pirate ships and whiskey stills, when we 
forfeit peoples’ houses, cars, businesses and bank accounts, a high- 
er standard is required. 

We have spent a great deal of time over the past several years 
working to produce a comprehensive and balanced set of forfeiture 
reforms. We wanted to produce a bill that enhances the due process 
rights of property owners while preserving the ability of law en- 
forcement to use forfeiture to take the profit out of crime. We think 
we have done that. 

The bill we submitted to Congress last week incorporates all the 
13 principles for forfeiture reform that were endorsed by the Amer- 
ican Bar Association earlier this year, and it includes the key re- 
forms that you have proposed in H.R. 1916. 
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For example, we think the burden of proof in a civil forfeiture 
case should be on the government not on the property owner. We 
think the statutes should be amended to give property owners 
ample time to tile claims, and we think that the interests of mno- 
cent owners should be 

The Supreme Court Ii 
rote&d. 
eld this term that the Constitution does not 

prohibit the Government from forfeiting property.of an mnocent 
person. Ma 

x 
be so, but Congress by statute can provide more protec- 

tion than t e Constitution requires, and we think it should. 
There are many other provisions of our bill in the same vein, but 

let me turn to my third point. It is well to revise the forfeiture laws 
to ensure that they work fairly, and this we fully support. But 
there is also much to be done to enhance forfeiture as a tool of law 
enforcement. 

With respect to our ability to forfeit the proceeds of crime, forfeit- 
ure laws are very much a hit-or-miss proposition. We can forfeit 
the proceeds of bank fraud, but not the roceeds of consumer fraud. 
We can forfeit proceeds in a drug case, Prl ut not money paid to a hit 
man in a murder for-hire case. 

As the ABA recognized in its 13 principles, no one should have 
the right to retain the proceeds of crime, so we ropose that the 
proceeds of all crimes in thg Federal crimmal code \ e subject to for- 
feiture. 

Also, the law must be clear that proceeds means gross proceeds, 
not net profit. Last month a Federal judge in Chicago held that 
when we forfeit drug mone from a heroin dealer, we must give the 
dealer credit for the cost o ty the heroin. That is wrong. 

Drug dealers should not be allowed to deduct the cost of doing 
business any more than a terrorist should be allowed to deduct the 
cost of the truck he uses to blow up a Federal building or barracks 
housin American soldiers. 

The ZF orfeiture laws also need to be strengthened to enable us to 
deal more effectively with crimes and criminals that do not respect 
international borders. And we need to clarify our authority to re- 
store forfeited property to victims. Every year, we use the forfeiture 
laws Mr. Ghan-man, to restore property to victims in cases where 
theri are victims. We can do that in some cases, but not in others. 
Correction of this oversight is long overdue. 

Mr. Chairman, in these and many other ways the asset forfeiture 
laws can be great1 

K 
improved. Under our balanced proposal, the 

forfeiture laws of t e United States will be tough but fair, tou h 
but fair, which is exactly what the American people have the rig a t; 
to expect. 

Thank you, Mr. Chairman. 
Mr. HYDE. Thank you, Mr. Cassella. 
[The prepared statement of Mr. Cassella follows:1 
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PREPARED STATEMENT OF SWAN D. CASSELLA DEPLJTY CHIEF, ASSET FORFEITWE 
AND MONM LAUNDERING SEWON, bmwmmm OF JUSRCE 

Mr. Chairman and Members of the Committee, I appreciate the 
opportunity appear before you today on behalf of the Department 
of Justice to comment on legislation revising the asset 
forfeiture laws. Mr. Chairman and Congressman Conyers, the 
Department of Justice particularly appreciates your leadership 
and longstanding interest concerning asset forfeiture. The 
Department of Justice welcomes the opportunity to work with you 
on this important issue. 

eDortance.of T Im 

Forfeiture has been part of federal law for 200 years. The 
First Congress, in 1799, passed forfeiture statutes under the 
Customs laws that were used to confiscate pirate ships, smuggled 
goods and other contraband. Forfeiture played an important role 
during the Civil War (Arlington Cemetery sits on land forfeited 
from the family of General Robert E. Lee), and in this Century, 
it was part of the enforcement of the alcohol laws during 
Prohibition. 

In the last decade, forfeiture has become an essential part 
of many areas of federal law enforcement from gambling to child 
pornography to bank fraud to narcotics. It is no exaggeration to 
say that the use of forfeiture in these areas has given us the 
strongest and most effective new law enforcement tool that we 
have seen in the last 25 years. It allows us to take the profit 
out of crime and to remove the instrumentalities of crime from 
circulation. 

Civil and Criminal Forfeiw 

As the Committee is aware, there are two types of forfeiture 
statutes: civil forfeiture statutes that authorize the government 
to proceed directly against'property derived from or used to 
commit a criminal offense; and criminal forfeiture statutes that 
allow the court in a criminal case to order the forfeiture of the 
convicted defendant's interest in such property as part of his 
sentence. We use both kinds of forfeiture statutes, but civil 
forfeiture is particularly important because it allows us to 
reach assets that cannot be reached any other way. 

For example, we recently forfeited a ranch in Montana owned 
by one of the leaders of the Colombian drug cartel. As long as a 
cartel leader remains a fugitive, you can't prosecute him, and if 
you can't prosecute someone you can't do criminal forfeiture as 
part of his sentence. But through civil forfeiture we can reach 
property traceable to the proceeds of crime, or used to 
facilitate the commission of the crime, even if the criminal 
remains abroad. 

Likewise, we can seize airplanes used to smuggle drugs, and 
vessels used to smuggle illegal aliens. Criminal forfeiture 
doesn't help us there because while we can prosecute the pilot Of 
the plane or the captain of the ship, he isn't the owner of the 
property. Again, only the defendant's property can be forfeited 
in a criminal case. A plane used to smuggle drugs is likely 
registered to a shell corporation in Panama; if all we could do 
is prosecute the pilot, we would have to return the plane to its 
owner. But with civil forfeiture, we can take that plane out of 
circulation so it can't be used again for illegal purposes. 

The same is true for an apartment building that the tenants 
have turned into a crack house, with the landlord's knowledge and 
consent, or a farm that a farmer has allowed drug dealers to use 
as a landing strip. YOU can prosecute the tenants or the 
smugglers but not shut down the crack house or the landing strip 
because the defendants don't own the property. With civil 
forfeiture, however, we can forfeit the property if the owner 
knew about the illegal activity and allowed his property to be 
used to commit it. 

T -4 

The Department of Justice Assets Forfeiture Fund is a 
mechanism to hold the proceeds of Department of Justice 
forfeitures and to fund certain forfeiture-related expenses and 
law enforcement activities. Since 1991 we have averaged nearly 
half a billion dollars a year in deposits into this fund. The 
statistics for the period from FY92 through FY96 are as follows 
(in millions) : 

$531.0 $595.7 $549.9 $487.5 $325.0 

(the figure for FY96 is a projection based on current receipts). 

These figures, which do not include additional sums that 
were confiscated from defendants and returned to victims, 
lienholders, and other innocent third parties under the 
forfeiture laws, represent hundreds of millions of dollars that 
criminals do not have to enjoy or to use to perpetuate criminal 
activities. It is money that drug dealers don't have to buy and 
smuggle more drugs, or live a life of luxury financed by the 
suffering and exploitation of children and destruction of our 
cities. It's money that pornographers don't have to maintain 
warehouses of obscene materials, and money that gamblers don't 
have to finance racketeering enterprises. 

Moreover, that money is used to support the operation of law: 
enforcement itself. About half of the money forfeited by the DDJl 
is shared with state and local law enforcement. For the period 

2 
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from FY92 through FY96, the figures for equitable sharing with 
state and local law enforcement agencies are as ioilows (in 
Cllions) : 

Lcu2. Ex24 Jxzi rm 
$246.6 S224.5 $220.9 S220.7 $175 

(the figure for FY96 is a projection based on current estimates.) 

Uses of Funds bv Local Law Enforcement 

Thus, our forfeiture laws not only let us take the profit 
out of crime; they provide support for the law enforcement 
agencies who catch the criminals and bring them to justice. 

apply 
State and local law enforcement agencies are permitted to 

the funds received through the equitable sharing program to 
any legitimate law enforcement purpose. In addition, they are 
authorized to pass up to 15 per cent of the federal funds on to 
community-based organizations that assist the law enforcement 
agencies in their crime control mission through treatment and 
prevention of drug abuse. The following are some recent examples 
of the ways in which forfeited funds have been applied under this 
program: 

. Lake Careco Road, Cobb County, Georgia -- A 35-acre 
undeveloped wooded property was forfeited from 
defendant who grew marijuana for distribution. In 
response to a community group, the property was 
transferred to the Georgia Sheriffs' Youth Homes, Inc., 
for use as a nature preserve and camping facility for 
organizations involved in youth education. 

. United Neighbors Against Drugs, Philadelphia, 
Pennsylvania -- Thi'b property was transferred to a non- 
profit organization, which uses the property as a safe 
haven where social bervices, GED classes, and drug 
counselling are held. 

. NY State Police Forensic Investigation Center -- A 
state-of-the-art forensic facility that will serve the 
entire law enforcement community of the state of New 
York. The total cost of $25 million will be paid out 
of assets forfeited from drug traffickers under the 
asset forfeiture statutes. 

. NY State Police Mobile Forensic Investigation Response 
Vehicle -- A motor home, valued at SlOO.000 forfeited 
from drug dealers, has been converted into a specially 
equipped forensic investigation response vehicle. It 
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will serve as an on-the-scene command post and mobile 
forensic office. 

8 Fayetteville, North Carolina -- The Fayettevifle Police 
Department has one of the finest training facilities in 
the southeastern United States. It was financed 
entirely with funds acquired through asset forfeiture. 

I mentioned that forfeited property is often restored to 
victims. Indeed, the recovery of property and the return of that 
property to victims is one of the most important uses of the 
forfeiture laws. Let me give you a few examples of how we use 
the forfeiture laws to do that. 

0 BCCI: In 1991, one of the largest scandals ever to hit the 
financial industry occurred when the Bank of Credit and 
Commerce International was found to have perpetrated a 
worldwide Ponri scheme that resulted in the failure of banks 
and losses to depositors in 72 countries. Through the 
forfeiture laws, we have recovered nearly Se00 million, 
virtually all of which ha! been, or will be, distributed to 
the victims of the fraud. 

l Arternie: In N.Y. this'month we seized a First Century Roman 
statue that was stolen some years ago from a convent in 
Italy and was shipped to the United States for sale through 
Sotheby's auction house. The statue was forfeited and will 
be returned to its ownera in Italy. 

l Earlier this year, we remitted $103.960 to automobile 
insurance companies in Virginia that were defrauded in an 
insurance fraud case; we returned $84,118 to financial 
institutions in Texae that were defrauded in a credit card 
scheme; we restored $231,667 to a pension fund in 
Pennsylvania that was the victim of organized crtme; and we 
aaid S1.6 million to consumers who were the victims of a 
‘&amid scheme in Pennsylvania. 

A summary of the recent case6 in which restitution was awarded to 
victims is attached to our testimony. These cases illustrate how 
the forfeiture laws have come to provide an indispensable tool 
for restoring to crime victims what they have lost through 
criminal activity. 

1 The BCCI money is being distributed through a Worldwide 
Victims Fund managed by court-appointed liquidators. In 
addition, forfeited funds will be used to reimburse the F;$ral 
Deposit Insurance Fund which suffered losses when one of 
banks controlled by BCCI failed. 
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Touah but Fair 

As these statistics and examples illustl-ate, asset 
forfeiture has become an essential and effecLive law enforcement 
tool, but like any law enforcement tool it must have one 
essential component -- it must be fair: it must recognize the due 
process rights of all citizens and it must protect the rights of 
innocent property owners. We believe that any abuses of 
forfeiture can effectively be addressed by revision of forfeiture 
procedures, through legislation and internal policy. 

As I mentioned, the forfeiture laws evolved at a time when 
they were used primarily to forfeit things that had no legitimate 
purpose, like pirate ships, contryiband goods and whisky stills. 
Over the years, the use and scope of forfeiture has greatly 
expanded, but it has never updated the procedures that govern 
them. In fact, the procedures that govern civil forfeitures 
today are the same as those that were devised decades ago for 
other purposes under the Admiralty Laws. It may be that those 
procedures were adequate when the object of the forfeiture was 
contraband or something else with no legitimate purpose, but when 
we move to the forfeiture of peoples' houses, cars, businesses 
and bank accounts, we need to ensure that the forfeiture is as 
fair as possible. 

I would like to call the Committee's attention to a 
comprehensive forfeiture reform bill that the Department of 
Justice has recently transmitted to the Speaker of the House. 
The bill contains a balanced set of proposals that, like H.R. 

z 
1916, addresses the need to revise the forfeiture laws to protect 

w the rights of Americans while at the same time taking into 
account the need to enhance the effectiveness of this valuable 
tool. It is the product of work over the past several years with 
the Treasury Department and state and local law enforcement 
agencies to produce a comprehensive set of revisions to the 
forfeiture laws that will ensure that when we apply the 
forfeiture laws in the modern,context, our citizens are afforded 
appropriate procedural protections. Drafted by career 
prosecutors and agents at the Justice and Treasury Departments, 
the bill embodies all 13 of the principles of forfeiture reform 
that were endorsed earlier this year by the American Bar 
Association (ABA), and it incorporates almost all of the 
provisions of H.R. 1916 in some form. 

Burden of Proof 

We think the burden of proof in a civil forfeiture case 
should be on the government, not on the property owner. The 
ancient allocation of the burden of proof, which is found in 
Section 615 of the Tariff Act of 1930 (19 U.S.C. § 16151, may 
make abundant sense under the Customs laws, but it is not 
appropriate when dealing with the kind of property the Department 
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of Justice forfeits under the modern forfeiture statutes. So we 
are proposing that in civil forfeiture cases the government be 
requzred to prove, by a preponderance of the evidence, that a 
crime was committed and that the property in question was derive,, 
from or used to commit that crime. 

We propose use the "preponderance of the evidence" standard. 
Preponderance of the evidence is the standard used in virtually 
all civil enforcement actions, including civil actions against 
money launderers (18 U.S.C. 5 1956(b)), suits under the False 
Claims Act, and injunctions against on-going fraud (16 U.S.C. 
5 13451. The same standard should apply in civil forfeiture 
cases. Indeed, if the "clear and convincing standard" were 
applied, there would be cases where the government proved by a 
preponderance of the evidence that money was the proceeds of 
criminal activity, and yet it was returned to the criminal 
instead of being restored to the victims. 

Beyond that, we would make the shifting of the burden of 
proof part of a comprehensive procedural statute that lays out 
the manner in which a civil forfeiture case would be handled by 
the district court. There is no such statute today; instead, the 
procedures are governed>by case law and miscellaneous provisions 
of the Customs laws and the Admiralty Ruies. The comprehensive 
procedural statute would provide much needed clarity and 
simplicity to the forfeiture laws. 

The forfeiture statutes should be amended to give property 
owners ample time to file claims contesting the forfeiture of 
property. Everyone should be guaranteed his day in court; no one 
should be denied a hearing because the time for filing a claim 
was so short that by the time he received notice of the 
proceeding, the time to contest it had passed. 

Under current law, a claim contesting an administrative 
forfeiture must be filed not later than 20 days from the date of 
first publication of notice of forfeiture. See 19 U.S.C. 5 1608. 
In contrast, the criminal forfeiture statutes give claimants 30' 
days from the w date of publication of the notice of 
forfeiture to file a claim. See e.a. 16 U.S.C. 5 1963(l) (2). 
This procedure represents a reasonable compromise between the 
property owner's interest in having a fair opportunity to file a 
claim in a forfeiture proceeding and the government's interest in 
expediting the forfeiture process and avoiding unnecessary 
storage and maintenance costs in the vast majority of forfeiture 
cases in which no claim is ever filed. Accordingly, we propose 
amending 5 1608 to replace the IO-day rule with the 30-day rule, 
that governs the filing of claims in criminal forfeiture cases.' 
This goes beyond the provision in § 5 of H.R. 1916 which would i 

6 
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give the claimant 30 days from the fLrsr publica:ron of the 
notice. 

The time for filing a claim in a civil judicial forfeiture 
proceeding should be extended. Current law requires the claimant 
to file the claim within 10 days of the service of the arrest 
warrant An rem on the property. Because the claimant frequently 
has no notice of the arrest of the property, starting the IO-day 
period from the date of the arrest can impose a hardship. We 
would therefore amend Rule C of the Admiralty Rules to start the 
time period for filing a claim from the date of the receipt of 
actual notice of the arrest, or the last date of publication of 
the arrest pursuant to Rule C(4). whichever is earlier, and to 
extend the time from 10 days to 20 days. This provides greater 
protection than 0 3 of H.R. 1916 whim amends Rule C(6) to extend 
the period for filing a claim to 30 days from the date of the 
arrest of the property. 

Innocent GwnerB 

The interests of innocent owners should be protected. The 
Supreme Court held this Term that the Constitution does not 
prohibit the government from forfeiting the property of an . innocent person. m Bennie v. Michrsgn , 116 S. Ct. 1996 WL 
88269 (Mar. 4, 1996). That case was correctly decided; a 
matter of constitutional law, but Congress, by statute, can 
provide more protection than the Constitution requires, and we 
think it should do so. 

5 
Since 1984, Congress has included innocent owner provisions 

.b in the most commonly used civil forfeiture statutes. $&R 21 
U.S.C. 5 Sal(a) (4),(6),(7); 18 U.S.C. 5 981(a) (2). Moreover, the 
Department of Justice, as a matter of policy, does not seek to 
forfeit property belonging to innocent owners. 

Nevertheless, the law in thLs area remains confused. The 
innocent owner provisions in the'drug and money laundering 
statutes are inconsistent with each other, and many forfeiture 
statutes contain no innocent owner provision. For example, 
5 861(a) (4) (forfeiture of vehicles used to transport drugs), 
protects an owner whose property was used without his "knowledge, 
consent or willful blindness." Sections Sal(a) (6) (drug 
proceeds) and 881(a) (7) (real property facilitating drug 
offenses), on the other hand, contain no willful blindness 
requirement; they protect those who demonstrate lack of 
."knowledge or consent." And 18 U.S.C. P 981(a) (2) (property 
involved in money laundering), 
"knowledge." 

requires only a showing of lack of 
The forfeiture statute for gambling offenses, 18 

u.s.C. 5 1955(d), contains no innocent owner defense at all. 

The courts also differ as to what these defenses mean. The 
Ninth Circuit interprets "knowledge or consent" to mean that a 

person must prove that he or she did not have knowledge of the 
criminal offense nnp did not consent to that offense. &B United 
Sta es . 0 e Parcel of Lad, 902 F.2d 1443, 
("kiowlzdgeV 

1445 (9th Cir. 1990) 
and "consent* are conjunctive terms, and claimant 

must prove lack of both). Thus, in the Ninth Circuit, a wife who 
knows that her husband is using her property to commit a criminal 
offense cannot defeat the forfeiture of that property even if she 
did not consent to the illegal use. But the Second, Third and 
Eleventh Circuits hold that a person who has knowledge that his 
property is being used for an illegal purpose may nevertheless 
avoid forfeiture if he shows that he did not consent to that use 
;f2:i;7Er0perty. B United States v. 141st Street Corb,, 911 

, 877-78 (2nd Cir. 1990) (landlord who knew building was 
being used for drug trafficking had opportunity to show he did 
not consent to such use), cert. denied, 111 S. Ct. 1017 (1991); 
United States v. Parcel of Real Prooertv Known as 6109 Grubb 
&&, 886 F.2d 616, 626 (3rd Cir. 1989) (wife who knew of 
husband's use of residence for drug trafficking had opportunity 
to show she did not consent to such use); United States v. One 
Parcel of Real Estate at I012 Germantown Road, 963 F.2d I496 
(11th Cir. 1992). 

The rule is entirely different for money laundering and bank 
fraud cases. Because 5 991(a)(2) lacks a "consent" requirement 
and contains only a "lack of knowledge" requirement, there is no 
burden on the claimant to show that he or she took any steps at 
all to avoid the illegal activity. Lack of knowledge alone is 
sufficient. United States v. Real Pronertv 674 Gartel Drive, _ 
F.3d 1996 WL 125533 (9th Cir. Mar. 22, 1996) (per curiam) 
(because'5 981(a) (2) does not contain a consent prong, "all 
reasonable steps" test does not apply); United States v. 
$705.270.00 in U.S. Currency, 820 F. Supp. 1398, 1402 (S.D. Fla. 
1993); Un't d St tes v. Eleven Vehicles, 836 F. Supp. 1147, 1160 
n.16 (E.D! Ea. Iz93) ; but see United States v. All Monies, 754 F. 
Supp. 1467, 1476 ID. Haw. 1991) (claimant must prove "that he did 
not know of the illegal activity, did not willfully blind himself 
from the illegal activity, and did all that reasonably could be 
expected to prevent the illegal use” of his property); wd 
$ tes . A 1 Funds Presentlv on DeDOSit at American ExDress 
&, ST2 F: SUPP. 542 (E.D.N.Y. 1993) (same). 

The courts are also divided with respect to the application 
of the innocent owner defense to property acquired ,Z&&ZX the 
crime giving rise to the forfeiture occurred. In the Eleventh 
Circuit, a person who acquires property knowing that it was used 
to commit an illegal act is not an innocent owner. United States 
v. Gne Parcel of real Estate Located at 6640 SWm~treet, 41 
F.3d 1448 (11th Cir. 1995) (lawyer who acquires interest in 
forfeitable property as his fee is not an innocent owner). Bvt 
in the Third Circuit, the rule is the opposite: a person who , 
knowingly acquires forfeitable property is considered an innooent 
owner because he could not have consented to the illegal use t ' 
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the property before he owned it. & wed St 
Rolls Rovce, 43 F.3d 794 (3d Cir. 1994). 

ates v. One 1973 

In the Rolls Royce case, the court said that.if its decision 
left the innocent owner statute in "a mess,” the problem 
"originated in Congress when it failed to draft a statute that 
takes into account the substantial differences between those 
owners who own the property during the improper use and some of 
those who acquire it afterwards." The court concluded, "Congress 
should redraft the statute if it desires a different result." 43 
F.3d at 820. 

In wited States v. A Parcel of Lmd (92 Bu 
113 s. Ct. 1126 (1993). 

ena Vista Ave.), 
the Supreme Court identified another 

loophole in the statute as it applies to persons who acquire the 
property after it is used to commit an illegal act. 
unlike its criminal forfeiture counterpart, 

Because, 

5 853(n) (6) (B), 
21 U.S.C. 

the civil statute does not limit the innocent 
owner defense to persons who ourchase 
it applies to innocent donees. 

the property in good faith, 

opinion, 
Justice Kennedy, in a dissenting 

noted that thie allows drug dealers to shield their 
property from forfeiture through transfers to relatives or other 
innocent persons. The ruling, Justice Kennedy said, "rips out 
the most effective enforcement provisions in all of the drug 
forfeiture laws," 113 S. Ct. at 1146, and "leaves the forfeiture 
scheme that is the centerpiece of the Nation's drug enforcement 
laws in quite a mess." 
dissenting). 

113 S. Ct. at 1145 (Kennedy. J. 

plurality, 
Justice Stevens, however, writing for the 

said that the Court was bound by the statutory 
language enacted by Congreas. "That a statutory provision 
contains 'puzzling' language, or seems unwise, is not an 
appropriate reason for simply ignoring the text." 
1135, n.20. 

113 s. ct. at 

Finally, there is widespread confusion among the courts with 
respect to the standard that should be used to determine if a 
person had "knowledge" of or *consented* to the illegal use of 
his or her property. 
"willful blindness" 

Soie courte equate "knowledge" with 
so that a person who willfully blinds himself 

to the illegal use of his property is considered to have had 
knowledge of the illegal act. & Rolls Rovce, m. But other 
courts allow a person to show lack of knowledge by showing a lack 
of actual knowledge. m wted Sbtrs v. Lots 12, 13, 1 and 
a, 869 F.2d 942, 946-47 (6th Cir. 1989). Most courts fetus on 
the *consent" prong of,the defense, and hold that the property 
owner must "take every reasonable step, and do all that 
reasonably can be done, to prevent the illegal activity" in order 
to be considered an innocent owner. & wed States v. 
Sfreet w, 911 F.2d 870 (2d Cir. 1990); I&i 

141 St 
ted 

LllthCir.1992); of Pronertv I 
aWZ!l Of Real Estate at 1012 Germant wn R a, 963 F.2d 1i96 

985 F.2d 70 (2d Ci:. 1993); Un 
755 

Forest Roadl. ited States v. 5.382 

. 

. 

Acres, 871 F. Supp. 880 (W.D. Va. 1994) ("Property owners are re- 
quired to meet a significant burden in proving lack of consent 
for they must remain accountable fcr the use of their property: 
Unless an owner with knowledge can prove every action, reasonable 
under the circumstances, was taken to curtail drug-related 
activity, consent is inferred and the property is subject to 
forfeiture."). 

To remedy the inconsistencies in the statutes, and to ensure 
that innocent owners are protected under all forfeiture statutes 
in the federal criminal code, we propose a2Uniform Innocent Owner 
Defense to be codified at 18 U.S.C. 5 983. It applies to all 
civil forfeitures in titles 8, 16 and 21 and it may be 
incorporated into other forfeiture statutes as Congress may see 
fit. Thus, there will no longer be civil forfeiture provisions 
lacking statutory protection for innocent owners. 

We would separately deal with property owned at the time of 
the illegal offense, and property acquired afterward. In the 
first category, property owners will be able to defeat forfeiture 
by showing either 1) that they lacked knowledge of the offense, 
or 2) that upon learning of the illegal use of the property, they 
"did all that reasonably could be expected to terminate such use 
of the property." Thug, as the majority of courts now hold, 
under the second defense a spouse could defeat forfeiture of her 
property, even if she knew that it was being used illegally, by 
showing that she did everything that a reasonable person in her 
circumstances would have done to prevent the illegal use. (This 
n~~~b4:~~,~s,included in 5 S of H.R. 1916. but only for drug 

Under the first defense, a showing of a lack of knowledge 
would be a complete defense to forfeiture. But to show lack of 
knowledge, the owner would have to show that he was not willfully 
blind to the illegal use of the property. This means that if the 
government establishes the existence of facts and circumstances 
that should have created a reasonable suspicion that the property 
was being or would be used for an illegal purpose, the owner 
would have to show that he did all that reasonably could be 
expected in light of such circumstances to prevent the illegal 
use of the property. &g U ' nlted a " he 

Names of Ponce, 751 F. Supp. 1436, 1440 n.3 (D. Haw. 1990) ' 
(claimant must show that he did not consent in advance to illegal 

2 For a detailed discussion of all of these issues, and a 
legislative proposal similar to the one in this bill, s Franze. 
@'Note: Casualties of War?: Drugs, Civil Forfeiture, and the 
Plight of the 'Innocent Owner,'" The Notre Dame Law Review, vol. 

70, Issue 2 (1994) 369-413. See also Cassella, "Forfeiture 
Reform; A View from the Justice Department," Journal Of 
Legislation, Notre Dame Law School, 21:2 (1995). i 
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use of his property even if he proves that he did not'actually 
know whether such illegal use ever occurred). 

We propose a different formulation of the innocent owner 
defense in cases involving property acquired m the offense 
giving rise to the forfeiture. 
in such cases, 

This is necessarily so, because 
the critical issue concerns what the property 

owner knew or should have known at the time he acquired the 
property. not what he knew when the crime occurred. 6640 SW 49th 
Street. R.kQKa- So, in the caee of after-acquired property, a 
person would be considered an innocent owner if he establishes 
that he acquired the property as a bona fide purchaser for value 
who at the time of the purchase did not know and was reasonably 
without cause to believe that the property was subject to 
forfeiture. This means that a purchaser is an innocent owner if 
in light of the circumstances surrounding the purchase he did all 
that a person would be expected to do to ensure that he was not 
acquiring property that was subject to forfeiture. 

This provision will be of particular importance is cases 
involving the acquisition of drug dollars on the black market in 
South America. In such cases, wealthy persons assist in the 
laundering of the drug money by purchasing U.S. dollars, or 
dollar-denominated instruments and sending the money to the 
United States while maintaining ignorance of its source. m 
-, v 754 F. Supp. 1467 (D. Ha". 1991); 

. Funds Seized From Accw Number 20548406 at 
1995 WL 381659 (D. Mass. Jun. 16, 1995). The new 

statute would put the burden on such individuals to show that 
they took all reasonable steps to ensure that they were not 
acquiring drug proceeds. 

Limiting the innocent owner defense to "purchasers" in this 
circumstance tracks the language of the criminal innocent owner 
defense, 21 U.S.C. § 853(n) (6) (Bl, and eliminates the problem 
identified by Justice Kennedy in 92 Bum Vista. 

., 
We also see the need to address a number of other concerns 

that have arisen in the courts under the current law. First, we 
would makes clear that under no circumstances may a person other 
than a bona fide purchaser be considered an innocent owner of 
criminal proceeds. This avoids a situation that arises in 
community property states when a spouse claims title to her 
husband's drug proceeds ae marital property. 

We would also define "owner" to include lienholders and 
others with secured interests in the subject property, but to 
exclude, consistent with the prevailing view under current law, 
general creditors, bailees, nominees and beneficiaries of 
constructive trusts. m u &ited States v. One 1990 
.C& rolet Cor ette 37 F.3d 421 (6th Cir. 1994) (titled owner 
la& standin: to contest forfeiture of property over which she 
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exercised no dominion or control); United States v. KC1 Holdinqs 
(Luxemboura) S.A., 46 F.3d 1195 (D.C. Cir. 1995) (general 
creditors and bene,iciaries of constructive trusts lack 
sufficient interest in the orouertv to contest forfeiture); 
United States v. $3.000 in Cash, 966 F. Supp. 1061 (E.D. Va. 
1995) (person who voluntarily transfers his property to another 
is no lonqer the "owner" and therefore lacks standing to contest 
the forfeiture). 

We propose to resolve a split in the courts regarding the 
disposition of property jointly owned by a guilty person and an 
innocent spouse, business partner or co-tenant. The district 
court would be given three alternatives: sever the property; 
liquidate the property and order the return a portion of the 
proceeds to the innocent party; or allow the innocent party to 
remain in possession of the property, subject to a lien in favor 
of the government to the extent of the guilty party's interest. 

Finally, we propose a rebuttable presumption relating to 
innocent owner defenses raised by financial institutions that 
hold liens, mortgages or other secured interests in forfeitable 
property. Representatives of the financial community suggested 
that there be a presumption that the institution acted reascnably 
in acquiring a property interest, or in attempting to curtail the 
illegal use of property in which it already held an interest, if 
the institution establishes that it' acted in accordance with 
rigorous internal standards adopted to ensure the exercise of due 
diligence in making loans and acquiring property interests, and 
did not have actual notice that the property was subject to 
forfeiture before acquiring its interest. The government could 
rebut the presumption by establishing the existence of facts and 
circumstances that should have put the institution on notice that 
its ordinary procedures were inadequate. 

Other Protections for Prooertv Owner@ 

Property owners should be protected in still other ways. We 
agree with 5 2 of H.R. 1916 that the Federal Tort Claims Act, 28 .a1 Tort Clarms Act, 28 
U.S.C. § 2860(c), should be amended to allow property owners to ow property owners to 
recover damages to their property caused by the negligence of >y the negligence of 
government agents. We also would allow claimants to seek a stay aimants to seek a stay 
of civil forfeiture cases to avoid having to choose between to choose between , , 
waiving their 5th Amendment right against self-incrimination in a self-incrimination in a 
related criminal case and failing to testify in defense of a fy in defense of a 
civil forfeiture action. And we would create a statutory right a statutory right 
to a pre-trial hearing on whether seized or restrained property )r restrained property 
could be used to pay attorneys fees in a criminal case. riminal case. 

We would also require that all forfeitures of real property 
proceed judicially; that there be a judicial proceeding to 
determine if the notice given of an administrative forfeiture ; 
afforded the property owner sufficient due process; that the 1 
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government pay pre- and post-judgment interest t; ~~zzassf;: 
claimants; and that all seizures be pursuant tc z :<a:rant excepr 
where exceptions to the Fourth Amendment war? lnc requirement 
apply. In all of these ways, 
for property owners. 

we would provide greater protect;on 

The Cost* 

The "cost bond" should be waived in in forma oauueris cases 
and in any other category of cases where it is determined to be 
unnecessary to protect the government against the storage and 
maintenance expenses that accrue when the government is forced to 
litigate frivolous claims. In the past fiscal year, agencies of 
the Department of Justice effected over 30,000 seizures in 
forfeiture cases, approximately 80 percent of which were 
unopposed. If the cost bond were ccspletely eliminated, we fear 
that the federal courts could be inundated with frrvolous claims. 
As long as the cost bond is not required in cases where it would 
cause a financial hardship, it should be preserved as a 
disincentive to the filing of such claims and as insurance that 
rhe government's storage and maintenance costs will not negate 
the value of the forfeiture. 

Use of Prooertv Pendinq Forfeiture Proceedinqa 

The seizure of property derived from or used to commit a 
criminal offense is often necessary to prevent its use in future 
criminal activity. It may cause a hardship for a person who uses 
his truck to transport drugs to do without the truck, if he also 
uses it to get to work, but the alternative is to allow drug 
dealers the unfettered use of their property for months or years 
while forfeiture proceedings wind their way through the courts. 
Thus, we believe that the government should not be required to 
return seized property to a claimant, pending forfeiture, if the 
claimant established that the deprivation of the property caused 
him a hardship. 

Moreover, criminals have a:'poor track record when it comes 
to preserving property in top cpndition so that the government 
can recover its full value when it is ultimately forfeited. The 
fact is that in the overwhelming majority of cases, property 
seized from criminals would disappear or be destroyed long before 
any forfeiture action became final. 

We recognize the importance of avoiding hardship to innocent 
property owners. For this reason, we require approval by the 
Department of Justice before any business is restrained or 
forfeited. Moreover, we currently require that all forfeitures 
of real property, including business property, be handled 
judicially, not administratively. Beyond that, we propose 
allowing a property owner to post substitute property in order to 
recover the use of his seized property pending trial. We believe 
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that these alternatives protect the Interests of law enforcement 
while ensuring fairness. 

Leaal ExDenses for Claimant4 

If a property owner successfully challenges a forfeiture 
action, he may be eligible to recover his legal expenses under 
the Equal Access to Justice Act (EAJA). a, a, United States 
v. Doualaa, 55 F.3d 584 (11th Cir. 1995). We believe this 
current law provides an appropriate remedy. - 

. 

Money deposited into the Assets Forfeiture Fund should not 
be used to pay the cost of appointed counsel in civil forfeiture 
cases. This would place an enormous financial burden on the 
Forfeiture Fund. If a significant number of claimants in the 
30,000 cases per year investigated by the Justice law enforcement 
agencies that resulted in seizures filed claims and sought court- 
appointed counsel, there would be little money left to apply to 
law enforcement purposes. That is especially so since in civil 
in rem forfeitures, in contrast to criminal cases, there is often 
more than one person whose property rights are affected, and thus 
there will often be more than one person asserting a right to 
court-appointed counsel. And it would be even worse if the 
disincentive to filing frivolous claims that is provided by the 
cost bond requirement,,were removed. 

Proposals BoeCifiCali; Desicmed to Benefit Law Enforcement 

It is important to ensure that the forfeiture laws operate 
fairly, that they guarantee all citizens access to the courts and 
that they protect the rights of innocent owners. But it is 
equally important that the laws operate effectively; that 
criminals are now allowed to exploit loopholes and ambiguities in 
the law to immunize their property from forfeiture. There must 
be a balance in forfeiture legislation. 

proceeds of Crime 

With respect to our ability to confiscate the proceeds of 
crime, the forfeiture laws are very much a "hit or miss" 
proposition. We can forfeit the proceeds of bank fraud, but not 
the proceeds of consumer fraud; we can forfeit the vessel usea to 
smuggle illegal aliens, but not the money paid to the smuggler; 
we can forfeit proceeds in a drug case, but not money paid to a 
"hit man" in a murder-for-hire case, or to a terrorist, or to a 
corrupt public official. As the ASA recognized in its 13 
principles of forfeiture reform. no one should have the right to 
retain the proceeds of crime. Thus, like the ABA, we propose 

. that proceeds of all federal crimes enforced by the Department of 
Justice be subject to forfeiture. 

i 
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Also, the law must be clear as to what "prccaeds" means. Ir 
must make clear that it means "gross proceeds," nor net profit. 
Last month, a federal judge i. Chicago held that when we forfeit 
drug money from a heroin dealer, we must give the dealer credit 
for the cost of the heroin. tied States v. McCarroll, 1996 
U.S. Dist. LEXIS 8975 (N.D. 111. 1996). That is wrong. Drug 
dealers and other criminals should not be allowed to deduct the 
cost of doing business. 

Jnternatlonal Grimm 

The forfeiture laws also need to be strengthened to enable 
us to deal more effectively with crimes and criminals who do not 
respect international borders. A fugitive who refuses to appear 
in court to answer criminal charges should not have access to the 
same court to oppose the forfeiture of property used to commit 
the same offense. In the past, we have relied on a judge-made 
rule, the "fugitive disentitlement doctrine," to bar fugitives 
from hiding behind their fugitive status while contesting the 
civil forfeiture of their property. This Term! the Supreme Court 
said such a rule cannot be created by judges; it is up to 
Congress to pass legislation to this effect. eae te 
States, _ S. Ct. _, 1996 WL 305720 (1996).' ThzrzfoEzf wz 
have included a codification of the fugitive disentitlement 
doctrine in our bill. 

When a person is arrested abroad, there must be a procedure 
for immediately freezing his assets in the United States to 
prevent them from being moved electronically overseas. Persons 
arrested in the United States should not be able to conceal their 
ill-gotten gains behind bank secrecy laws in foreign 
jurisdictions. Courts should be authorized to compel criminal 
defendants to repatriate their property so that it can be used to 
compensate victims, and they should be made to turn over records 
of financial transactions that would lead to the discovery of 
'their assets. By enacting our proposals in all of these areas, 
Congress can do much to strengthen our ability combat 
international economic crime. I 

The law should also make it easier for the government to use 
criminal forfeiture when it is appropriate to do so. Congress 
has enacted 6 criminal forfeiture statutpa and 156 Civil 

turp statuta Thus, in well over 100 cases, civil 
forfeiture is the only available remedy. As I mentioned, 
criminal forfeiture often isn't a viable option because it is 
limited to the property of the defendant that was involved in the 
particular offense for which the defendant was convicted. But in 
those instances where the property belongs to a criminal who is 
being prosecuted, and the property was involved in the offense on 
which the prosecution is based, the remedy of criminal forfeiture 
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should be available. Accordingly, we have proposed that for 
every offense for which civil forfeiture is authorized, 
prosecutors should be able to do a criminal forfei :ure instead, 
if the facts of the case permit. 

Moreover, the procedures governing criminal fcrfeiture need 
to be revised to remove loopholes and ambiguities. For example, 
on light of the Supreme Court's recent decision in Libretti v. 
United Stat=, _ U.S. , 116 S. Ct. 356 (1995), which held 
that criminal forfeiture- part of the defendant's sentence, not 
a substantive element of the offense, it is clear that the burden 
of proof for criminal forfeiture is preponderance of the 
evidence. ~11 but one of the federal appellate courts that have 
addressed the issue have so held. &B United States v. Mvers, 21 
F.3d 826 (6th Cir. 1994); United States v. Voiaht, F.3d 
1996 WL 380609 (3rd Cir. Jul. 9. 1996); United States". Smith,' 
966 F.2d 1045, 1050-53 (6th Cir: 1992); United I states v. Bieri, 
21 F.3d 819 (6th Cir. 1994); United St&e&v.-E; Lsersma, 971 F.2d 

v.Ben-Hur. 20 F.3d 313 (7th 690 (11th Cir. 1992); United States 
Cir. 1994); United States Tanner-, 61 F.3d 231 (4th Cir. 1995); 
United States v. HerrerQ, i93 F.2d 1512, 1541-42 (7th Cir.), 
cert denied 110 S. Ct. 2623 (19901; United States v. Hernander- 
Escarseaa. 666 F.2d 1560, 1576-77 (9th Cir. 1989), cert. denied, 
110 S. Ct: 3237 (1990); United State . Sandini, 616 F.2d 869, 
875-76 (3d Cir. 1987);,but see Unites " d States v. Pelullo, 14 F.3d 
881 (3rd Cir. 1994) (applying the reasonable doubt standard for 
RICO cases only). The,.majority rule should be codified to end 
needless litigation over this issue. 

Also, the criminal forfeiture statutes should also be 
revised to permit the pre-trial restraint of substitute assets. 
In the absence of such authority, criminals who are put on notice 
by an indictment that the government will seek to forfeit 
substitute property are currently free to dispose of that 
property at any time before the conclusion of the criminal case. 

Victima 

Finally, as I mentioned earlier, the forfeiture statutes 
need to be amended to improve our ability to use forfeiture to 
restore property to victims. Right now, if a forfeiture occurs 
under a criminal forfeiture statute, the property can be restored 
to the victims. The same is true for most civil forfeiture 
statutes enforced by the Treasury Department. But in cases 
involving civil forfeiture statutes enforced by the Department of 
Justice, property forfeited civilly cannot be returned to 
victims. This is simply an anomaly in the law that relates once 
again to the fact that civil forfeitures originally applied only 
to victimless crimes. This problem can be easily fixed and 
should be fixed without delay. 

i 
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Conclusion 

In these ways, 
greatly improved. 

the current asset forfeiture laws can be 
The Department of Justice is ccmmitted to 

ensuring that the forfeiture laws of the United States will be 
tough but fair, 
right to expect. 

which is exactly what the American people have a 
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SIGNIFICANT CASES IN WHICH RESTITUTION OF FORFEITED PROPERTY 
WAS AWARDED TO VICTIMS BY THE DEPARTMENT OF JUSTICE 

. Petition for remission of property forfeited in United 
States v. James Messera and Ron Miceli (Southern District of 
New York): 

The Mason Tenders District Council Pension Fund -- a pension 
fund for union laborers performing a wide variety of 
construction-related jobs -- was a victim of the racketeering 
activities of Ronald Miceli and his co-conspirators, members of 
the Genovese organized crime family. The racketeers fraudulently 
induced the Pension Fund to purchase real property at inflated 
prices and converted Pension Fund assets to their personal use, 
resulting in losses to the Pension Fund of approximately $40 
million. Property worth $231.667.31 was forfeited by defendant 
Miceli pursuant to the Racketeer Influenced and Corrupt 
Organizations Act, 18 U.S.". 5 1963. In May 1996, the full 
amount forfeited was restored to the pension fund. 

. Petitions for remission of forfeited property by 11,516 
individual petiticners in United States v. Frederick Tafr 
end Jonathan Greaorv Giaqnocavo (Eastern District of 
Pennsylvania): ,. 

Between June 1991 and February 1992, defendants Taft and 
Giagnocavo operated a pyramid scheme called the Washington Power 
Digest (WPD). Through this scheme, the defendants solicited 
approximately 26,000 subscriptions to a quarterly financial 
newsletter falsely claimed to have been written by 26 Washington, 
D.C., attorneys. In return for a $125 subscription fee, the 
defendants represented that subscribers could earn substantial 
sums from WPD's sharing plan. Although the defendants made small 
payouts to some subscribers in order to give the scheme an air of 
credibility, the sizeable awards promised were never issued. 
Indeed, the defendants never intended to pay subscribers the vast 
sums advertised. In October 1992, the defendants agreed to the 
forfeiture of $1.636.129.97 pursuant to 18 U.S.C. 5 982. On July 
13. 1996, the Department of Justice authorized the distribution 
of this amount to 11,516 petitioners, compensating them for their 
total claimed losses. approximately $10 to $125 each. 

. Petition for remission of forfeited property in United 
States v. 2 0 S . 04.013.18: 5117.o45.89; S553.908.67 (Southern 
District of Ohio): 

Petitioner, the United States Defense Security Assistance 
Agency (DSAA), administers the Foreign Military Financing 
Program, which provides financial assistance to selected n 
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co~ntrles for the purchase of military equipmen:. 35 Star_- of 
Israel, which receives assistance under this prcarac, was 
defrauded of approximately $11 million as a result. of a sci~ me KS 
divert payments made by the Israeli Air Force under a defense 
contract. DSAA provided reimbursements to Israel for the 
diverted payments and therefore was a victim of the offense. The 
United States seized and forfeited $2.674.868 in currency from 
three Swiss bank accounts pursuant to 18 U.S.C. § 981. In March 
1994, the Department of Justice authorized the distribution of 
$2.674,868 in forfeited currency to DSAA. 

. Petition for remission of property forfeited in ynited 
States v. James Larkin Tolu (Norl.hern District Of Texas): 

Empire Savings and Loan (Empire) was fraudulently induced to 
lend in excess of $250 million in connection with a condominium 
development plan. Empire suffered losses of approximately $142 
million as a result of the defendant's fraud, which contributed 
to Empire' eventual failure. Petitioner, the Federal Deposit 
Insurance Corporation (FDIC), in its capacity as the statutory 
mar,ager of the Federal Savings and Loan Insurance Corporation. 
and as receiver of Empire, became subrogated to Empire's right to 
receive restitution from the defendant as a victim of fraud. The 
Wited States seized and forfeited $2,300,000 from the defendant 
pursuant to 18 U.S.C. 5 1963. On June 19, 1996, the Department 
of Justice granted FDIC's petition seeking the forfeited 
$2,300,000 in currency. 

0 1300 petitions for remission of property forfeited in 
United S~sares v. 2.U.l 21 S - 7 3 ennett (Eastern District of 
Pennsylvania) : 

Petitioners were 1,300 victiTp of a consumer fraud scheme in 
which numerous roofing companies provided customers with 
"lowball" estimates on roofing work. After the roofing work 
began, the on-site foreman told cdstomers that their roofs were 
worse than originally believed and more expensive repairs were 
required. Currency in the amount of $745,034.74 was forfeited 
under 18 U.S.C. I§ 981(a) (1) (A) and (Cl. On September 8, 1994, 
the Department of Justice authorized the distribution cjf the full 
$745,034.74 in forfeited currency to the 1,300 victims pursuant 
to I6 U.S.C. 5 981(e) (6). 

0 Petition for remission of property forfeited in U.S. v. 
'&Wv-Bin-Chen (Southern District of New York): 

The petitioner, Republic Bank of California, N.A. 
(Republic), was defrauded of approximately $13 million pursuant 
to a loan fraud scheme. The defendant obtained the loans from 
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Republic by falsely representing that the gold coins he was 
pledging as collateral were authentic but, in fact, they were 
counterfeit and goAd-plated. Pursuant to 18 U.S.C. S 982, the 
United States seized and forfeited numerous assets from the 
defendant, valued at $565,424.30. On May 13, 1996, the 
Department of Justice authorized the distribution to Republic of 
the net proceeds of sale of some of the forfeited property, 
amounting to $266.013.19, and the remission of other assets worth 
$274,624.74. Furthermore, on March 30, 1992, Republic recovered 
an additional $34,BlB.75 through an administrative petition for 
remission filed with the Federal Bureau of Investigation. 

0 Petition for remission of property forfeited in &&& 
. . States v. Muham ed Ashraf Huaagia. Unlted States v Atlq 

Hossain Kahn (Eistern District of Virginia): ' 

Seven insurance companies were defrauded of $200,544.07 as 
the result of an automobile insurance fraud scheme. The 
government successfully forfeited two bank accounts owned by the 
defendants containing a total of $103.980.24. On May 2, 1996, 
the Department of Justice remitted this amount to the 
petitioners. 

0 Petitions filed in connection with ynited States v. S112.000 
in United States Currency (Southern District of Texas): 

Five financial institutions were defrauded of approximately 
$84,000 pursuant to a credit card fraud scheme. Under 18 U.S.C. 
S 981(a) (1) (0. the government forfeited $112,000 from bank 
accounts controlled by the perpetrator of the scheme. On June 3, 
1996, the Department of Justice returned $B4,118.85 to the 
petitioners, representing the petitioners' total losses from the 
scheme. 

a Petition for remission of proceeds of sale of forfeited 
property in !&ited States V. esemgn (Northern District of 
New York): 

Petitioner, Key Bank of New York, was the victim of an 
extortion scheme executed by a former employee. The forfeited 
property consisted of the assets contained in the defendant's 
pension plan and certain shares of stock, all of which were 
forfeited pursuant to 18 U.S.C. 9 982. On January 30, 1996, the 
Department of Justj?e returned $136,488.68 to Key Bank, 
representing the full net proceeds derived from the sale of the 
forfeited property. 
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0 Petition for remission of forfeited currency in ynite$ 
States v. Sm (District of Maryland): 

Petitioner, the Annapolis Housing Authority (AHA), was 
defrauded of an estimated loss amounting to hundreds of thousands 
of dollars through the defendant'e bribery and racketeering 
activities. In its amended petition, ARA claimed an interest in 
$76,000 of the $157,000 in currency forfeited by the defendant in 
this case. The currency was forfeited under 19 U.S.C. 5 1963. 
Pursuant to 18 U.S.C. 9 1963(g) (11, the Department of Justice on 
April 22, 1996, authorized the return of the requested $75,000 to 
AHA. 

s Petition for remission of propert,' forfeited in Q&& 
s v. &&zel Smow (District of New Jersey): 

Bank Polska, a corporation wholly owned by the government of 
Poland, was defrauded of $2,000,000 through a money laundering 
and bank fraud conspiracy. Pursuant to 18 U.S.C. 5 962(a), the 
United States criminally forfeited $1,161,344.40 from two bank 
accounts controlled by the conspirators. On April 12, 1996, the 
Department of Justice granted remission of the full amount of the 
forfeited currency pursuant to 18 U.S.C. § 982. 

l Petition for remission of property forfeited in United 
sates V. St= (Western District of Virginia): 

Petitioner, the United States Services Automobile 
G Association (USAA), was defrauded of approximately $61,100 
- through the payment of a fraudulent insurance claim. The United 

States seized and forfeited $15,649 in currency under 18 U.S.C. 
5 982. On June 14, 1994, the Department of Justice distributed 
the 515.302.50 to USAA. 

.f 

0 Petition for remission of pcyceeds of sale of real property 
forfeited in wted -tee . 2356 Payne Avenue. WichiLg 
Kansas (Eastern District of Virginia): 

PRC, Inc. (PRC), was the victim of an extortion scheme 
perpetrated by one of its employees from which it lost a total of 
$440.934.81. The above-captioned real property was forfeited 
from the defendant under 18 U.S.C. § 902. PRC requested 
remission of the proceeds from the sale of the forfeited real 
property. On November 16, 1995, the Department of Justice 
returned to PRC the full amount of the net proceeds obtained from 
the sale of the forfeited real property, which amounted to 
$13,654.37. 
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Mr. HYDE. Ms. Blanton. 

STATEMENT OF JAN P. BLANTON, DIRECTOR, EXECUTIVE OF- 
FICE FOR ASSET FORFEITURE, DEPARTMENT OF THE 
TREASURY 

Ms. BLANTON. Good morning, Mr. Chairman. 
I am Jan Blanton, the Director of the Department of Treasury’s 

Executive Office for Asset Forfeiture. 
I am pleased to appear before you today to offer our perspective 

on H.R. 1916 and the changes it would bring about in Federal for- 
feiture. Civil forfeiture has been an authority of Treasury law en- 
forcement that dates back to the very founding of our Republic. 

In the last dozen years, however, the Congress has developed 
and expanded forfeiture to enable all of Federal law enforcement 
to address the varied manifestations of sophisticated, modern and 
financial1 profitable crime. While allowing us to go after the pro- 
ceeds an cl instrumentalities of crime, our use of asset forfeiture has 
now evolved to the point where it strikes at the very core of crimi- 
nal organizations and has become an essential part of our overall 
enforcement strategy. 

in 
The attractiveness of asset forfeiture ‘and a reason for its growth 
the United States is very simple: it takes the profit out of crime. 

Asset forfeiture is a that cuts to the heart of most crimi- 
nal activity, 

rogram 
dismant mg criminal syndicates in a way that simple r 

incarceration never could. 
By relentlessly focusing on the profitability of crime, it is an en- 

forcement tool that keeps pace with evermore well-financed and 
internationalized criminal groups. It is an enforcement tool with 
notable interrelated benefits. It pa s for its own 
ment costs and relieves additiona r 

pro 
burdens that ot R 

erty manage- 
erwise would 

fall to our law-abiding citizens and taxpa ers. 
enforcement by rechanneling forfeited 

It strengthens law 
va ue back into this most r 

fundamental societal purpose, to promote cooperation among Fed- 
eral, State and local police around the country through our ability 
to equitably share forfeited assets with those who have assisted in 
our investi ations. 
to return a 

It allows for victim restitution by permitting us 
t e forfeited assets of criminals to those who were once 

their rey. 
Un B er the Weed and Seed Program, it turns tainted properties 

back to constructive communit use. It even sanctions the donation. 
of forfeited assets to charitab e organizations and the transfer off Iy 
forfeited monies to support our national effort to reduce the de-i 
mand for illegal drugs. 

In just a very few specific examples, the canine and handler 
teams detecting firearms and explosives for the Bureau of Alcohol, 
Tobacco and Firearms, the enhanced security presence at this sum- 
mer’s Olympic games in Atlanta, and the antidru and violence 
presentations to elementary school children by 
California’s Orange Count 

po ice officers in f 

were it not for support oft K 
would not be as far along as they are 

e Federal forfeiture programs. 
We have arrived at this point through a reflective and measured 

expansion of forfeiture authorities always guided by the fundamen- 
tal belief that the strength of Federal forfeiture rests directly upon 
public confidence in the program’s integrity. 
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While we appreciate the intent of H.R. 1916 to safeguard that in- 
te ‘ty, we have significant reservations about how this bill would 
a (8” versely impact today’s Federal forfeiture authorities. The prin- 
cipal provisions of H.R. 1916 would amend several sections of the 
Tariff Act of 1930, codified in title 19, U.S.C., to place the burden 
of proof on the United States in a civil forfeiture action., raise the 
standard of proof from probable cause to clear and convmcing in a 
civil forfeiture action, eliminate the need to file a cost bond to have 
a claim of interest in property determined in a civil judicial pro- 
ceedin 

f 
, provide for appointment of counsel in a civil forfeiture ac- 

tion w en a claimant cannot afford that representation, provide for 
the release of seized property prior to forfeiture if the seizure 
causes substantial hardship on a cl%mant, and provide for a cause 
of action to require the release of property pending the completion 
of the forfeiture proceeding. 

In addition, H.R. 1916 would amend title 18 to provide for the 
Department of Justice to pay for the compensation awarded by the 
courts for representation of claimants. 

Collectively these provisions of H.R. 1916 present three problems 
that detract significantly from the bill’s intended reform purposes. 
First, title 19 is a commercial statute designed to facilitate trade, 
expedite the collections of fines, penalties and import duties, pro- 
hibit the introduction of contraband items into the United States, 
protect intellectual property rights, as well as the public health and 
safety. 

The changes proposed by H.R. 1916 would compromise the abil- 
it of the U.S. Customs Service to fulfill these vita1 responsibilities. 
Think about the message that the United States would be sending 
to its trading partners if at our borders Customs officials could no 
lon er seize and retain the sizable quantities of pirated products 
sto en from the inventiveness and creativity of American workers. k 
Indeed, in those instances where the detention of property serves 
as an appropriate substitute for a lien, the ability of the Secretary 
of the Treasury to collect Customs revenues could be impaired. 

Second, it is our belief that H.R. 1916 would greatly increase the 
number of cases on an already crowded docket of the Federal 
courts. Waiver of the cost bond coupled with the appointment and 
compensation of counsel could serve to encourage litigation of even 
the most plainly forfeitable property interests. 

Third H.R. 1916 will make it more difficult for the United States 
to depribe criminal violators of their ill-gotten proceeds. Generally, 
it will make it more difficult to detain property at the border. Re- 
leasing property pending completion of forfeiture appears contrary 
to the ve aims 

xe 
of current forfeiture law. 

As dra d, the provisions of H.R. 1916 may have a substantial 
impact on the Federal Government’s ability to detain dangerous 
food products, adulterated or unlicensed drugs, child pornography, 
illegal firearms and unsafe computer products at the border. It 
would compromise our ability to protect intellectual property rights 
and endan er a portion of Customs revenues. 

Finally, % ederal court caseloads and law enforcement’s ability to 
deprive individuals of the proceeds of their illegal activity would be 
impacted significantly. 

. 

, 
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We value the recent progress that the Congress and law enforce- 
ment have made in the last 12 years in the application of forfeiture 
authorities. We share the concerns of our colleague at the Depart- 
ment of Justice and of you, Mr. Chairman, that forfeiture law can 
and should be further refined to better ensure its recognition of 
basic protections accorded property rights. 

We believe, however,. that H.R. 1916 is wide off that mark in 
achieving the ap ropnate 
rights and the 

balance between individual property 
en P orcement of our civil and criminal forfeiture stat- 

utes. Alternative1 we commend for your consideration the bill pre- 
sented by the a d ministration last week, the provisions of which 
have just been highlighted by m associate at the De artment of 
Justice, and most importantly, ac i ieves the requisite ba ante. P 

We have worked closely in the crafting of the administration’s 
bill and it contains several sections that broaden and enhance 
Treasury law enforcement authorities by supporting a common goal 
of better protecting rights and property. Perhaps because of this 
imposing power, a power not simpl 
take down their organizations, fo J 

to Incarcerate criminals but to 

sub’ect of ne 
eiture today is all too often the 

ative 
dh 8 

media coverage. 
ere Fe era1 forfeiture is involved; we accept the challen e to 

right the wrongs that may be done, but such incidents shoul % not 
obscure the many positive aspects of this formidable law enforce- 
ment mechanism. 

The Department of Treasury had been entrusted with significant 
forfeiture authority for over 200 years. We have exercised this au- 
thority in the pursuit of various illegal activities that threaten the 
safety, security and prosperity of the American people. Forfeiture 
is a legitimate authority bestowed by the citizens of the United 
States upon Federal law enforcement. Our obligation then and now 
is to make proper use of it so that we may realize its most fun- 
damental purpose of protecting the law-abidm 

We look forward to bringing Treasury’s fo rf eiture background to 
bear in working with the committee to strike a desirable, well-bal- 
anced reform. 

Thank you. 
Mr. HYDE. Thank you. 
[The prepared statement of Ms. Blanton follows:1 

PREPARED STATEMENT OP JAN P. BLANTON, DIRECTQR, EXECUTIVE OPIWX FOR ASSET 
FORFEITURE, DEPAHTME~V~ OF THE TREASURY 

at the 
to the point where it strikes 

ve 
7 

core of criminal 
overall en or-cement straterv. 

organizations and has become an essential part of our 

The attractiveness or a&t Iorbitule and a reason Ior its growth in the United 
States is very simple--it takes the profit out of crime. Asset IorIeiture is a program 
that cuts to the heart or most criminal activity, dismantling criminal syndrcates in 
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a way that simple incarceration never could. By relentlessly focusing on the profit- 
ability of crime, it is an enforcement tool that keens oace with evermore well-li- 

and endanger a portion of customs revenues. Finally, federal wurta’ caseloads and 
law enforcement’s ability to deorive individuals ol the proceeds of their illegal activ- 

nan&d and internationalized criminal . * 

ure activities. 
The rincipal mvisions of H.R. 1916 would amend several sections oT the Tarin 

Act oI’ 930. cod1 led in Title 19 USC. to: P .F 
pIa& the burden of proof on the United States in a civil forfeiture action; 
raise the standard of pmor from probable cause to clear and convincing in a 

civil lbrrciture action; 
eliminate the need to file a mst bond to have a claim of interest in property 

rior to rorfeiture iT the seizure 

Collectively, these 
nificantly fmm the bi Pv 

roviaions of H.R. 1916 present three problems that detract sig- 
Is intended reform purposes. 

Finrt, Title 19 is a mmmcrcinl statute designed to facilitate trade, expedite the 
mlledlon of fines, penalties and import duties, prohibit the introduction or mntra- 
band items into the United States, protect intellectual pmpcrty ri hts as well as the 
public health and safct . The changes proposed by H.R. 1916 
ability of the United J 

wou d compromise the B 
tates Customs Service to fulfill these vital responsibilities. 

Think about the message the United States would be sending to its tradin partners 
if, at our borders, Customa ollicials could no longer seize and retain t tt e sizable 

x 
uantities of pirated products that steal rmm the inventiveness and creativity of 
merican workers. Indeed, in those. instances where the detention of pm 

serves as an a 
P 

pmpriate substitute fior a lien, the ability of the Secretary o )” 
rty 
the 

Treasury to col ect customs revenues could be impaired. 
Second, it is our belief that H.R. 1916 would great1 increase the number of cases 

on an already cmwded docket of the federal courts. d. alver oT the cost bond, coupled 
with the appointment and compensation of counsel, would serve to encourage litiga- 
tion of even the mdst 

Third, H.R. 1916 wi r 
lainly rorfeitable 
I 4 

mpcrty interests. 
make it more dl Icult for the United States to deprive crimi- 

nal violators of their ill- ottcn 
detain property-at the % 

pmceeds. Generally, it will make it mom diliicult to 
order. Releasing proper pending completion of the hrfeit- 

ure appears mntrary to the vc 
3 

aims or current forfeiture law. 
As drafted, the provisions of .R. 1916 may have a substantial impact on the fed- 

eral government’s ability to detain dan emus food 
censed drugs, child 

mducts, adulterated or unli- 

the border. It woul r 
mography, illegal n-carms an f B unsafe consumer products at 

compromise our ability to pmbct intellectual property rights 

Mr. Chairman, this concludes my openin 
estions you or the other members o 

x&0”. 
‘t 

statement. I will be leased to answer 
the committee may R ave at this time. 

Mr. HYDE. Mr. McMahon. 

STATEMENT OF JAMES W. McMAHON, SUPERINTENDENT, NEW 
YORK SATE POLICE, ON BEHALF OF THE INTERNATIONAL 
ASSOCIATION OF CHIEFS OF POLICE 

Mr. MCMAHON. Chairman Hyde, and members of the committee, 
I want to thank you for allowing me to t.estifL on proposed reforms 
to the Federal asset forfeiture statutes today. 

I am here representing the International Association of Chiefs of 
Police, an organization of over 16,000 police executives, and as Su- 

P 
erintendent of the New York State Police, a large full-service en- 
orcement agency. 

All too often in law enforcement, we see the criminals who defy 
our laws flaunt their illicit profits in material ways. They prey on 
our society, rea 

The New Yor R 
ing rewards from their drug trade. 
State Police, along with county and local agenciesi 

view asset seizure as an effective tool to mitigate the s 
licit narcotics by attacking the core of the narcotics tra a 

read of il- 
e, its illicit 

profits. By bringing this money back to law enforcement, we are 
able to dedicate it to further our efforts against narcotics and the 
violence it all too often fuels. 

The forfeiture law permits the seizure of the currency and real 
property of the criminal. This channels millions of dollars back to 
the law enforcement agencies involved. 

In New York State, we have been able to equip our personnel 
with necessary equi 
effort to bring our o 

ment, such as semiautomatic weapons in an 
R leers more in line with the weaponry, and un- 
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fortunately, firepower used by the drug traffickers they often have 
to face daily on the streets of our society. 

Most recently, the asset seizures have enabled us to construct a 
state-of-the-art forensic center, a center capable of the latest tech- 
nologies and scientific procedures, includin DNA, drug-testing se- 
rology and other important areas of crimina investigations. The fo- 9 
rensic center, a $25 million building has been paid for by illicit 
profits from the drug dealers and the violent criminals it will be 
used to analyze forensic evidence against. 

It will be a center that will benefit all of us in law enforcement 
in New York State, for over 50 percent of the cases handled by our 
forensic center come from count and local enforcement agencies. 
In these economic times we wou d tiot have been able, without the r 
benefit of seized assets that we seize from the criminals in the drug 
trade, to build this building. 

Asset forfeiture is, without a doubt, a useful tool to law enforce- 
ment. We have been able to remove from criminals the proceeds of 
their illegal activities as well as the instrumentality they have used 
in committing their crimes. 

Most forfeiture cases in which the New York State Police are in- 
volved are drug cases. In these cases, simply taking the dru s is 
not sufficient. The illegal drugs themselves have no use to the 5 aw- 
abiding citizen. Their only purpose is to be sold to drug users. To 
disrupt the drug or 

si 
anizations, law enforcement needs to remove 

: 
the profits generate by drug dealing as well as vehicles and real 
pro erties used in trafficking and/or acquired with illicit profits. 

T: h ere ave been media stories of alleged abuses. And even some 
recent court decisions indicatin 
other law enforcement grou s 

FR 

a needs for reform. The IACP and 
ave been meeting for more than 2 

years with representatives rom the Department of Justice to con- 
sider where reforms should be inade both to adequately protect the 
rights of property owners and tlo provide law enforcement agencies 
with more and better forfeiture tools to combat crime. 

What we do not want reforms to do is to make forfeiture under 
Federal law more complicated, cumbersome, lengthy and costly, nor 
do we want it to take away from law enforcement the funds it 
needs to effectively enforce the narcotics laws. 

Mr. Chairman, your bill, H.R. 1916 may be a good startin 
on asset forfeiture reform. Many of the provisions in the bil YE 

lace 
tate 

and local law enforcement a encies could and do accept in concept. 
But they would ask that mo f ifications be made. In a moment I will 
deal with the actual provisions in H.R. 1916. 

I would like to first point out that there is a strong need to ad- 
dress the many inconsistencies and ambi ities that have arisen in 
the forfeiture law. There is also a nee r to extend forfeiture into 
other areas of law such as white-collar crime, terrorism and 
consumer fraud. 

If we are to consider reform, the IACP would prefer not to limit 
the task. H.R. 1916 is not legislation that States or local law en- 
forcement would object to. An amendment to the Federal Tort 
Claims Act, similar to that in section 2, would limit the law en- 
forcement exception to tort liability. This would ensure that inno- 
cent pro 
damage B 

erty owners are afforded a remedy when their property is 
in the course of a forfeiture action. 
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Similarly, IACP does not object to the extension of the time pe- 
riod for filing a challenge for a forfeiture contained in section 3. Of 
more concern is the changing of the burden of proof contained in 
section 4. 

As drafted, the bill would shift the burden of proof to the govem- 
ment and raise the standard of proof to clear and convincing evi- 
dence. While law enforcement has been reluctant in the past to 
shift the burden to the Government from the property owner, after 
showing a probable cause by the Government we can see how this 
change would make the entire process appear more fair. 

We are troubled, however, by the elevation of the standard and 
would ape that the pro nderance 
of the evidence, the 

er test should still be the pre 
tra a itional civil burden of proof, it is seems 

fair to us in law enforcement, for most forfeitures are civil proceed- 
in s. 

L r. HYDE. Let me say I tend to a 
no problem with the burden of proof 

ee with you. I think I have 
%i ing less than clear and con- 

vincin , but preponderance, and we will make that change. 
MI . .%iChfAHoN. We appreciate that. 
Mr. HYDE. You have already won one. 
Mr. MCMAHON. I think we have already given two to you, Mr. 

Chairman. 
My last one, under section 6, which deals with the return of as- 

sets to property owners during the forfeiture proceedings, com- 
monlv referred to as hardshin return. The IACP would recommend 
that ihis remedy be reserved for circumstilnces where the property 
owner can establish likelihood of success on the merits. 

With that, Mr. Chairman, I want to thank ou on behalf of all 
of us in law enforcement for the opportunity to t 

Mr. HYDE. I thank you. 
e here today. 

[The prepared statement of Mr. McMahon follows:] 

PREPARED STATEMENT OF JAMES W. MCMAIION, SUPERINTENDENT, NEW YORK *‘ATE 
POLICE, ON BEHALF OF THE INTERNATIONAL ASXNXATION OF C%iiEFs OF Po~ics 

Chairman Hyde and members of the Committee. Thank you for inviting me here 
today to t&ify on proposed dOrmi to the Federal Asset Forfeiture Statutes. 

First, I want to mdlcate how useful a tool asset forfeiture is to law enforcement. 
We have been able lo remove from criminals, the proceeds of their illegal activities, 
as well as the instrument..lit the have used in committin 
feiture cases in which the I&w 4 

their crimes. Most for- 
ork State Police is invo ved, an! drug cases. In k 

these cnses, simply taking the drugs is not suflicient. The illegal drugs themeelves 
have no use other than to be sold to users on the streets. The drugs are impure 
and contaminated, and they can be replaced by the distribution cham.. To disrupt 
the organization, law enforcement needs to remove the cash peneratcd by drug deal- 
in as well as vehicles and real pmperty used in the tramckmg. 

!i ere have been media stories of alleged abuses, and even some recent court deci- 
sions indicating a need for reform. The IACP and other law enforcement gmu a 
have been meeting ror more than two years to consider where dOrm3 should L 
mad-both to adequately protect the rights of mperty owners, and to provide law 
enforcement agencies with more and better Tore1tut-e tools to combat crime. What F. 
we do not want dOmB to do, is to make forfeiturn under federal law more com- 
pli$e&;;~;cm$rle$~, and costly. 

.R. 1916. may be a good startin 
on as& forfeiture reform. Many ol the provisions in the bll , 4 

place for the debate 
state and local law 

enforcement agencies could accept in concept, though not in the form as currently 
draRed. In a moment, I will deal with the actual mvisions in H.R. 1916, but I 
would like to point out that there is nothing in the III to address the man g. incon- 
sistencies and ambiguities that have arisen in the forfeiture law. It also oes not d 
extend forfeiture into other areas of the law, such as white collar crime, terrorism, 
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in a Supreme Court case I think called the United States v. James 
Daniel Good Property. That was back in 1990. There has been since 
then no memoranda, no quota system, no effort whatsoever to try 
to turn this forfeiture program mto a money-making operation. It 
is not that. 

Mr. GEEAS. You say that the court commented on that memoran- 
dum? 

Mr. CASSELLA. Yes. It was a footnote in a Su 
P 

reme Court case. 
Mr. GEEAS. In what way? Adversely, or critical y, or how? 
Mr. CASSELLA. They were making the point that it is appropriate 

for the Court to review the forfeiture laws close1 
r 

because the Gov- 
ernment en’oys some benefit from enforcing the aw, some financial 
benefit, an d cited the memoranda in a footnote to make that point. 

Mr. GEIUS. Was any subsequent memo circulated to the effect 
that we should not have quotas? 

Mr. CASSELLA. I don’t know if it was ever done in a written 
memorandum but I speak regular1 at forfeiture training con- 
ferences for ail of our nrosecutors an dy law enforcement aeents. and 
we regularly make the’ point that this is not to be driven &y money, 
we do not seize property for the purpose of bringing in revenue, 
and we are not 

Mr. GEKAS. T R 
oing to have any quota system. 
ank you. 

Ms. Blanton, in your testimony you include a statement that you 
worry about the implementation of this bill because it would serve 
to encourage litigation of the most plainly forfeitable propert in- 
terests. We, too, have always been concerned about a multip icity r 
of actions flooding the courts in this and other arenas. 

Listening to testimony having to do with Mr. Jones, we found 
that because he was unable to use the process in place to fight that 
seizure, his law 
which to base t iI 

er used another forum or another predicate upon 
e claim, so they were in court anyway. Even if it 

would be a desired end of all of law enforcement to keep down the 
number of actions, the failure to include in our law something to 
give potential relief to an innocent party would breed actions any- 
way. Am I correct in that assumption? 

Ms. BLUVTON. Sir, in my testimony, we basically agree; we have 
no argument. We know that there are reforms needed in civil for- 
feiture today. What WC would like to see, is that those changes are 
not made to title 19 but to title 18, so that uniform innocent owner 
provisions a 
ures under t R 

ply uniformly across the board and to all civil forfeit- 
e Federal Criminal Code not at title 19 

Mr. GEEAS. I have in front of me the administration’s proposal 
and in large part at least the summaries indicate that most of the 
bill at hand that the chairman has produced here-most of those 
proposals are, in one way or another, endorsed by the administra- 
tion bill. 
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or consumer fraud. If we are to consider any reform. let’s not limit our consider- 
ation. 

AS to H.R. 1916, state and local law enforcement would not object to an amend- 
ment to the Federal Tot-h Claim Act, similar to that contained m Section 2, that 
would limit the law enbrcement exception to tort liability. This would ensure that 
innocent pm rty owners are aiTorded a remedy when their property is damaged in 
the course o a lorreiture action. p” 

Similarly, we do not object to an extension of the time period for Wing a challenge 
for a forfeiture, contained in Section 3. I do not know iI the extension to 30 days 
is necessary, or if some shorter period would be adequate. 

Or more concern is the changing of the burden of proof contained in Section 4. 
AS drafted, the bill would shiR the burden of proof to the ovemment and raise 
the standard of proof to “clear and convincing evidence. ’ whike law enfor&ment has 
&en reluctant in the past to shin the burden to the government f’mm the property 
owner after a showin 
change would make t It 

of probable cause by the government, we can see how this 
e entire process appear more fair. We are troubled however 

by the elevation of the standard, and would argue that the proper test should stili 

to diminish the valu> of such pro roperty 
creates a very different pmblem, !I 

erty, perhaps by use ol a bond. Personal 
ecause it can, m many instances, easily fa e phys- 

ically removed from jurisdiction of the court hearing the forfeiture. In these in- 

rz 
starices, a bond wouldscem necessary. 

VI Section 7. Appointing Irgal Counsel for Indigents, would divert significant assets 
to the criminal derensc bar. Traditionally, court-appointed (and paid for) counsel 
have only been used whem a person’s liberty is in jeopardy. 

Finally, Section 8 clarifies the innocent owner defense for drug forfeiture cases 
only, by permitting a person who is aware that his or her property is being used 
to commit a crime, to dcfcnd against.the forfeiture on the ground that he or she 
did not consent to the illcgaj use. I believe this would be acceptable as long as the 
owner did actually take reasonable steps to pwvent the ille al use. The whole area 
of innocent owner defense should be reviewed to be sure a If ambiguities are elimi- 
nated. 

In summary, I repeat, H.R. 1916 is a good beginning for the remnsideration. of 
the asset b eiture aws. but it is iust the bemnnmg. ~w enforcement would hke 
other provisions included’in any R&l reform i$posal 

I would be happy to answer any questions. h ank you. 

Mr. HYDE. Mr. Gekas. 
Mr. GEKAS. I thank the Chair. 
I direct this to Mr. Cassella of the Department of Justice. 
The previous panel had as one of the panelists Mr. Komie, who 

stated that or alleged that memoranda had been circulated settin 
forth uotas which establish minimum seizures to be made by Fe 

?E 
(B - 

era1 o ces. In view of your testimony about how much money has 
been yielded over the years and how much has been shared with 
local authorities as a result of that, is there such a quota s stem 
that would lead to making sure that we reach half a billion (Y ollars 
a ear? 

k r. CASSELIA. Absolutely not. I don’t know where Mr. Komie got 
that idea from. I have been working in this program since 1989. 
There is no quota system. 

Mr. GEKAS. Had you ever heard that allegation before? 
Mr. CASSELLA. In 1990, there was a memorandum sent asking 

law enforcement agencies to get their forfeitures in during that Bs- 
cal year so that budget expectations could be met. That was cited 

I am going to read off a bullet for the H 
of you can answer yes or no, is it include 6’ 

de 
in 

bill, and maybe one 
the administration’s 

proposal? 
For instance, it puts the burden of proof on the Government. We 

agree that that should be a- 
Mr. HYDE. With a change in the standard to “preponderance” as 

against “clear and convincin ” 
Mr. GEKAS. Yes. Provides air notice to challenge of forfeiture. f* 
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spirit of cooperation that we are getting. And so we are not adver- 
saries at all on this. 

Mr. Frank. 
Mr. FRANK. Thank you, Mr. Chairman. I am glad we are making 

pro ess. 
a r. Cassella, you said “phasing out the bond.” Do you mean 

chronologically or financially? I mean, how are we phasing it out? 
Mr. CASSELLA. The problem, Congressman, is that we have to 

strike a balance. 
Mr. FRANK. How are you going to do it? 
Mr. CASSELLA. The cost bond serves an important purpose. It dis- 

courages the filing of frivolous claims. What we have to do is strike 
a balance between discouraging frivolous claims and inadvertently 
discouraging bona fide claims. So we would propose to codify the 
rule that no cost bond is required for someone who has status as 
in forma pauperis position. That is number one. 

Mr. CASSELLA. That is correct. 
If I may, Mr. Gekas, the proposal in the administration’s bill 

would give property owners 30 days from the last publication of no- 
tice of the forfeiture, which is actually a little bit longer than the 
period in H.R. 1916. 

Mr. GEKAS. And eliminates the cost of a-cost bond requirement? 
Mr. CASSELIA. No, Mr. Gekas. We don’t favor the absolute aboli- 

tion of the cost bond, but we favor a phasing out of the cost bond. 
I can tell you why, if you want to, later. 

Mr. GEKAS. So there is one bullet that has gone astray. Allows 
for the release of property pending final disposition of a case in cer- 
tain cases? 

Mr. CASSELLA. We have that concept in, in a different form, Mr. 
Gekas. We propose to allow the property to be released pending 
trial, if substitute property is submitted or if there is some show- 
ing, as Mr. McMahon pointed out, of a likelihood of success on the 
merits. 

Mr. GEKAS. Provides for the appointment of counsel for 
indigents? 

Mr. CASSELI~. No, we don’t do that. 
Mr. GEKAS. Well, there is another one, Mr. Chairman, that we 

will look at closely. 
Provides a remedy for property damage caused by Government 

. > 
negligence. 

Mr. CASSELLA. Yes, we have the Tort Reforms Act proposal in the 
I;; legislation. 

Mr. GEKAS. All right. I say to Mr. McMahon that it would be val- 
uable to us if you would do a side-by-side-well, maybe you alread 
have-between the administrations proposal and the Hyde bil , r 
and whatever stark differences there-are that you wish us to ad- 
dress we would be happy to accommodate. Your testimony does 
cover some of that. 

Mr. MCMAHON. Sir, we have been working with Justice and the 
IACP on their bill, and I think they have already done that, and 
the ones we have addressed here are the ones of main concern to 
us. 

Mr. GEKAS. I thank you. 
And, Mr. Chairman, I yield back the balance of my nontime. 
Mr. HYDE. I thank the gentleman. 
Let me just say that my staff has been working with Mr. 

Cassella, the Justice Department, and with the Treasury Depart- 
ment working with the Justice Department, and we are making 
progress. We are making substantial progress. I expect over the 
month of August, when we all will be otherwise engaged, the staffs 
will be engaged in refining their agreements and disagreements, so 
that at the end of August and the beginning of September, we 
should have a product that we can expect support from Treasury 
and Justice and that will do the things we want it to do, which we 
heard egregious examples this morning that need attention in the 
law. 

Mr. FRANK: Yes.. 
Mr. CASSELIA. Second, we would ask the authority for the Attor- 

ney General and the Secretary of the Treasury to waive the bond 
in-those circumstances where it isn’t needed to protect the Govern- 
ment from maintenance costs and storage costs. 

For example, seizure of currency or the seizure of a bank ac- 
count: There is no need for a cost bond in that situation to protect 
us from costs, and if we waived it in those circumstances, we could 
see how many claims are filed, frivolous or otherwise. 

The problem, Con essman, is the number of seizures that we do 
every year. Justice oes about 30,000 seizures per year. This is a Y 
page from USA Today. It appears eve 

II 
Wednesday, and it lists the 

seizures for the previous 3 weeks just y the DEA. 
Mr. FRANK. How many of them are overturned? 
Mr. CASSELLA. Sorry? 
Mr. FRANK. Can you give us the numbers, how many of the for- 

feitures are ultimately successfully challenged? 
Mr. CASSELLA. Successfully challenged, very, very few. Eighty 

F 
ercent of them are never even challenged; 80 percent of our for- 
eitures are administrative forfeitures in which there is no claim 

filed at all. 
Mr. FRANK. Those i.1 which there are challen 

f 
es, I would be in- 

terested in the statistics, how many of the 
ful. 

chal enges are success- 

Mr. CASSELLA. If we have those statistics, Congressman, we will 
try to get them for you. 

[The information follows:] 

And I am pleased and gratified that we are not at odds or at 
swords’ points. There are some differences that will remain and 
may still exist after our meetings, but I am very encouraged by the 
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-qol. oc 111110 

The Honorable Henry .I. Hyde, Chairmen. 
Committaa on the Judiciery 
U.S. House of Revrasentetives 
Washington, D.C.-20515 

Deer Congreeemen Hyde: 

At a Judiciary Committee hearing on July 22, 1996, on 
pending asset forfeiture leglsletion, congressmen frank asked the 
Department of Justice witness to provide statistics on the number 
of forfeiturr ceses thst result in judgments sgainet the United 
States in a given yser. We have reviewed the available 
statistics1 sources snd have attempted to answer your quemcion a. 
best v. c.n I. follows: 

In e typical fiacal year, the agencies of ch. Department of 
Justice sei.. property for forfeiture in spproximetely 35,000 
care.. Eighty-five percent of the FBI and DBA case., and nearly 
99 percent of the INS case. er. uncontested;' thus approximetaly 
2500 Justice cases ere referred to the U.S. Attorneys. Ws do not 
have compersble statistics for the Treasury Depsrtment. The 
Treaeury agencies. however, make ten of thousands of scizurm e 
yrer and we bslieve thet s similar number of Treasury ca~ae are 
aleo referred to the U.S. Attorneys. 

Of ell eases rafa-red-to the U.S. Attorneys, some are 
declined because they do not meet threshold requirements 
regarding minimum property yrlus or other criteria, including 
legal merit, eeteblished by the U.S. Attorneys. Others become 
part of criminal forfaiture caeee.' In the end, the U.S. 

' Over the DeEt ten Years. the reta of contested claims in 
DE& ceees ranged from 12 -percent to 16 percent snd averaged 14.2 
Dercent . FBI statistics ere similar. 
percent of it. case. "contested" 

Iris considers only 1 
because INS gcnarrlly 8iteInptS 

to settle cesae et the sdmini8tretivr stage before they src 
referred to the U.S. Attorney. 

r There ir a relstsd arrest or prosecution in 80 percent of 
the cases in which than is e seizure for forfeiture. But for a 
variety of reasons -- most having to do with the ability to 
obtain clear title sgsinst third parties -- prosecutors in the 
past generally filed parallel civil forfeiture cases rather then 

Attorneys file between 2,UgU and 5,000 civil forfeiture cases a 
filing8 for the pamt four year8 ere as y.er . The number of 

followm: 

PY 1992 1993 1994 1995 

5083 4399 2941 2193' Camem Piled 

Of these cases, 
reeult in a judgment 

mnny are l ettled but oomawhat more than 
for or againmt the Unit-d Statem. The 

figures for the pamt four pars are as follow*: 

Judgm for U.S. 

Judgm againmt 

Percent advarme 

2569 2337 1836 

105 a5 63 4a 

4.90* 3.644 3.632 3.484 

half 

Thum, the government prevailm in 96 per cent of the cases 
that go to judgment and in 98 per cent of all camem that ars 
filed, and the number of l dverae judgmentm reprementm l minute 

fraction of all oamem initiated by seizure. 

We hope theme l tatimtics are helpful in answering 
Congreaeman Prank'. qua&ion. 

Sincerely, 

Andrew Foia 
Asdetent Attorney Oenmral 

cc. The Honorable John Conyerm, Jr. 
The Honorable Barney Frenk 

meks the forfeiture part of the criminal indictment. Therefore, 
the number of tames tlut remulted in criminal forfmitur. was 
smaller than the number that result in civil forfeiture. The 
recent trend im toward parity. 

l ' The drop in the number of civil filings is due both to the 
mhift to criminal forfaitur. and the overall decreamm in the 
number of ooizurss in the pamt two yearm due primarily to 

i 
uncertainly over the double jeopardy effect of civil forfeiture. 

. 
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Mr. HYIN. Would the gentleman yield just for a second? 
Mr. FIIANK. Sure. 
Mr. HYDE. Mr. Cassella, we heard some startlin 

Mr. Jones this morning about the bond and the fai f 
testimony from 

ure to waive the 
bond. 

Mr. FRANK. That was cash. I mean, that was cash, wasn’t it? 
Mr. HYDE. Yes. 
Mr. CASSEI,?. That is right. We are- 
zr. FI;,‘j;d ou have anythin to do with that case? 

’ K o, I certainly di not, Mr. Chairman. 8 
Oie of the ‘things we are suggesting in our legislation is that we 

have the authority to waive the bond other than in in forma 
pauperis situations; that is, to alsti waive it in cash or currency sit- 
uations. We don’t have that authority today. The law requires us 
to waive it-there is case law that requires us to waive it for pau- 
pers. 

Mr. Jones, if I understand From what I heard this morning cor- 
rectly, filed a financial statement indicating that he was a pauper, 
and the Government disagreed. They disagreed that his financial 
statement 

Beasona le minds can disagree. The important thing is that B 
ut him in that status. 

there be remedies. And if we can waive the cost bond in some cir- 
cumstances and thereby not clog the Federal courts with, you 
know, 30.000 more Federal cases every year. we would like to be 
able to do it. 

-- . 

z Mr. HynK. Well, due process is costly, I will a ee, and time con- 
suming, but it is worthwhile. So we need to fin r a way to do this. 

Mr. ~ASS,SEI,IA. Exactly. 
Mr. HYDE. But I thank the gentleman. I didn’t mean to inter- 

rupt. 
Mr. FRANK. I would think pgople who had a-well, we are getting 

into the counsel thing. 
So your proposal would be to automatically waive it for paupers? 
Mr. CASSELLA. Correct. 
Mr. FKANK. And the Government would have discretion to waive 

it where cash was involved or other elements that didn’t have a 
storage cost? 

Mr. CASSELLA. That is correct. What we want to find out, Con- 

IF 
essman, is, are we correct in our thought that abolishing the cost 

ond requirement overnight would flood the Federal courts? 
Mr. FRANK. Let me ask you: You still-people would still have 

to hire a lawyer to bring that suit; right? 
Mr. CASSEI,IA. Well, they could also file it pro se. But you mean 

if somebody wanted to be represented by counsel, he would have 
to pay for counsel, yes. They have a remedy, of course, Congress- 
man, and that is under the Equal Access to Justice Act. If they pre- 
va&it rid be-- 

ANK. If they are small. Under Equal Access to Justice, 
they have to be a small business. 

Mr. CASSELIA. They have to have less than $2 million in assets. 
Mr. FRANK. The next issue then is objecting to appointing coun- 

sel where people-1 assume that is where they can’t afford it. You 
still object to that? Someone files an in forma pauperis petition, it 
is granted, and you still wouldn’t give them a lawyer? 
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Mr. CASSELLA. That is right. Taken together with the idea of 
abolishin 
a horren 8 

the cost bond, the appointment of counsel could become 
ously expensive proposition. Again, we want to strike a 

balance. We want to make sure there is a remedy under the Equal 
Access to Justice Act. 

Mr. FRANK. What is the remedy if I can’t afford a lawyer? 
Mr. CASSELLA. The Equal Access to Justice Act. 
The point I was trying to make, Congressman, is that unlike a 

criminal case where we file an action, the United States v. John 
Doe, John Doe is clearly the defendant. 

Mr. FRANK. I understand that. You can take that as understood. 
Mr. CASSELW. Bi ht. 

action, anyone ~0~1 f 
But in a civil action, which is an in rem 

file a claim. If you try to forfeit an airplane, 
the pilot might file a claim, the owner, his wife, a lienholder. 

Mr. FRANK. Well, you can deal with that by allowing the appoint- 
ment of counsel only for people who had a ver colorable claim. I 
think that is-if you really want to do that, K t at would not be a 
problem. I think, frankly, that is a “make wait” argument. That is 
not really why you want to do it. 

What about a narrow right to coun$el? I mean, it does seem to 
me pretty outrageous-you admit we do make some mistakes. And, 
again., I guess I should go back to one central point. I don’t accept 
the distinction, as you make it, between a civil and criminal atua- 
tion. 

Let me ask: In every case of forfeiture, do we not assume that 
some crime has been committed? Isn’t there a crime that has been 
committed as a predicate for every forfeiture? 

Mr. CASSELLA. There is. There has to be a crime committed be- 
fore there is a forfeiture. The question is, is it proved? 

Mr. FKANK. So the very notion of forfeiture presupposes that 
there has been a crime committed? 

Mr. CASSELLA. Correct. 
Mr. FKANK. I think that is important, because I think that helps 

make it, to me, harder for you to argue that this is purely civil and 
here is criminal and here is civil. What you are talking about is 
something which you believe should happen as the consequence of 
a crime, and obviousl; it is not the same as being incarcerated! but 
you have an untenable distinction to treat this as wholly ctvd. It 
is civil, triggered, we all agree, by a crime. 

And where someone ma have falsely been accused of a crime 
and, as a consequence, ha dy his property seized, like the gentleman 
on the first panel, and has no money, and you agree he has no 
money, not to appoint a lawyer and to then put him to the Equal 
Access to Justice, I think, is a ve -1 don’t understand it, and that 
is not the balance, that is the x0 vernment’s convenience, and I 
think it is inconsistent with what I thought, frankly, to be the 
views of this administration on social justice and fairness. So that 
is one I hope we will not accede to. 

The next issue I have is-and this one actually kind of bothers 
me-you said from the public finance standpoint-now, frankly, I 
don’t think it matters whether you have quotas or not; you have 
something better than quotas, an incentive. I mean, if the agency 
I work for is going to be substantially enhanced in its budget by 
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all these successful forfeitures, that is a good incentive. It doesn’t 
mean people are bad people, but that is an obvious incentive. 

Mr. Cassella, you said in some cases the forfeiture-the proceeds 
of the forfeiture are given to other agencies, private agencies? Did 

ury Department. I can’t speak to Justice as to whether they have 
had a surplus the last 2 ears. 

Mr. CASSELLA. We ha B 
there was a 

a surplus in the past, Con 

surplus wou d go to the Drug Control P 
rovision in the law-it 

the last year- 
olicy Director’s Office. For 

Mr. FRANK. If I mi 
That is, one of the I? 

ht just-you have answered enough of that. 
t ings I think we should do-what the State 

and local people do, that is a matter for State decisions, but from 
the standpoint of public finance, it does seem to me that this 
money should not be dispensed any differently than any other pub- 
lic money. That is, it ought to be subject to the appropriations proc- 
ess. 

, 

you say that? - 
Mr. CASSELIA. Well, the first priority, Mr. Congressman, is to 

look to see if there are.any victims. 
Mr. FRANK. I a 
Mr. CASSELIA. ?i! 

ee that we should do that. That is true. 
hat is what happens first. If there are-once the 

victims have been compensated, or if there are no victims, then the 
property is de osited into the Federal Assets Forfeiture @id. 
About half oft R at money is shared with State or local agencies in 
accordance with what part of the investi ation they participated in. 

5l If they did half the work, they would get alf the money. 
Mr. GEKAS. Would the gentleman yield just for a moment? 
Mr. FRANK. Yes. 
Mr. GEKAS. That is because the law states it is to be divided. 
Mr. CASSELIA. That is right. 
Mr. GEKAS. We here several years ago passed the legislation and 

debated that ve 
7 

thoroughly. It isn’t that you are feelin kindly 
towards the loca authorities. The law sa s you have to s are it. “h 

Mr. FRANK. No. It is just that we were eeling kindly to the local ry 
authorities. Let’s ‘ve credit where credit is due. 

Mr. GEKAS. Rig R t. 
Mr. FRANK. Now that we have established ourselves as a foun- 

z tain of all charity, let’s get back to my question. At what point does 
Q this get distributed to other organizations? 

Mr. CASSELIA. The State or local law enforcement agency is au- 
thorized to distribute 15 percent. It can pass through 15 percent of 
the money that comes from the, Federal Government on to commu- 
nity-based organizations. 

Mr. FRANK. Does the Federal Government do that? What do we 
do with our share? 

Mr. CASSELIA. Our share gets appropriated out of the fund, and 
it oes to administer the Federal Forfeiture Program. 

El r. FUNK. Appropriated out by the regular appropriations proc- 
ess? 

Mr. CASSELIA. That is my understanding, but I don’t- 
Mr. FRANK. Ms. Blanton. 
Mr. CASSELLA. Sorry. 
Mr. FRANK. I was asking Ms. Blantun. She was hitting her 

switch there. 
Ms. BIANTON. Those moneys are used to pay for the cost of stor- 

in and maintainin the property. 
% r. FRANK. How 5 o you decide-what if there is any surplus over 

and above? I mean, storing somebody’s money in a bank generally 
doesn’t cost 
make you a ittle money. f 

ou a lot of money if you have deposited it; might even 

Ms. BIANTON. That is true. We pay off third party interests and 
lien holders if there are lien holders, such as banks, against sei- 
zures of vehicles or other properties. We use the money to-- 

Mr. FRANK. Is there a surplus? 
Ms. BWON. There has been at Treasury for the last 2 ears, 

and that money is used for law enforcement purposes at the I reas- 

And you don’t want to have an accident because of-for instance, 
I was a little disturbed to hear that security of the Olympics, Mr. 
Cassella-maybe it was Ms. Blanton-said security of the Olympics 
was enhanced because of seizures. See, that seems to me to be 
nuts. 

If we are going to provide security at the Olympics, it ou 
be based on an assumption of what kind of security we nee 

ht to 
di 

then we pay for it. The notion we would have less security 
and 

if we 
had had fewer seizures makes you want to have a seizure. I mean, 
that is no way to run a government. 

Ms. BLANTON. That statement came from me. About 2 months 
ago or maybe less. There were more Federal law enforcement offi- 
cers needed to assist with security at the Olympics. There was no 
other source of funding in Treasury’s appropriation. We did not 
have any additional funds to provide those monies, and so we used 
some of the money- 

Mr. FUNK. How much? 
Ms. BIANTON. 1 believe it is less than $2 million. 
Mr. FRANK. OK I think the forfeiture thing is a good thing, but 

I have got to be honest with you, Ms. Blanton. I think if the people 
who are in char e 
we are a little R 

of security came to the Speaker and said, “Gee, 
s ort of money here in the 

the security we need,” you probably woul $ 
eater Atlanta area for 

ably didn’t need the seizure thing. 
have got it. You prob- 

I don’t think we ought to be justifying the seizures by arguing 
that, oh, we need it for this important Government pro 

r 
am or that 

important Government program. We are talking a out money 
taken from private citizens. If they have committed crimes and th 
money is gotten illegally and it could be used for departments, tha P 
is OK that is not a basis for an appropriation, and I would dis: 
agree very much with that kind of argument because that could 
lead to incentives to do more than should be done, and it is also 
no way to run a Government. 

We don’t say, ‘Gee, this is really an important program, and if 
we catch enough crooks, we will be able to deal with it.” I don’t 
think that is, in fact, how it works. I mean, 1 think invoking Olym- 

P 
ic security probably gives this program more credit than it needs. 
believe this Congress would have voted you the money for the 

Olympic security without that. 
Mr. CASSELIA. Congressman, just to make the record clear, the 

Attorney General does receive an appropriation of the money com- 
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ing out of the forfeiture fund through the regular appropriations 
process. 

Mr. FRANK. I think that is the way it should be done. At the 
State and local level, I think it is reasonable to give them the 
money, and that is a decision to be made at the State level. I would 
a e for the same 

TF 
thin , but that is for them to decide. 

y last point is just, 5 just want to be clear, on the damage and 
interest, are we in agreement that where ou win back your prop- 
erty, because the Government can’t meet t % e 
evidence, burden of proof, ou are made as w 

reponderance of the 

iI 
R 

~s~r~d~de through a corn 
ole as it is possible 

ination of interest on cash or damages 

Mr. C~ELLA. That is correct, Congressman. We have proposed 
that the Government be liable for interest, and we have also pro- 
posed that the Tort Claims Act be amended so that a person who 
feels that his property was damaged while in the custody of the 
Government could hav+ 

Mr. FRANK. What about if my house is taken and I had to go live 
somewhere else for 2 years and pay rent? The principle o ht to 
be, we are not making it easy for you to get the money back. 1 f you 
can win in court agamst the Government, if they took your prop- 
erty inappropriately, that 
cused, inaccurately 

ou were, in effect, inappropriately ac- 
accuse cl 

whole as possible? 
of a crime, shouldn’t we make you as 

Mr. CASSELLA. Certainly. The reason I was pausing is because, 
in general, we don’t seize real property, but I don’t want b 

Mr. FRANK. That wouldn’t be a problem then if we added that? 
Mr. CASSELLA. Right. I don’t want to argue a hypothetical, but 

some other examnlr 
Mr. FRANK. It is not hypothetical. You never seize real property? 

Mavbe that was a State case w&had. 
fir. CASSELLA. We used to, but since the Supreme Court decided 

a real property case in about 1993 we have a ‘post and walk” pol- 
icy. We post the property, indicate that it is subject to forfeiture, 
inventory, the contents-we don’t seize it. 

Mr. FRANK. The 
Mr. CASSELLA. T R 

eople can still live there? 
e people live there, yes. 

Mr. F’RANK. OK. Thank you, Mr. Chairman. 
Mr. HYDE. Well, I thank the gentleman. 
I have a problem with 

Government to 
on the part of the 

What about a situation 
it is in their custody. 

damage the prop- 
erty, as they did this man’s sailboat? You can’t sa 
ligence when they took the axes to it and drilled t 

it was neg- 
t e holes in it 

lookin for drugs. Do we cover that situation where there is delib- 
erate % amage to the 

a 
roperty? 

Mr. CASSELLA. I on’t know whether the language in either of 
our proposals does, but it should, and we can work to make sure 
it does. 

Mr. HYDE. Would you give us 
wouldn’t-I wouldn’t want the 2 

our thinking on that? because ou 
ovemment to escape saying, “W&11, 

we weren’t negligent.” 
Mr. CASSELIA. We did it on urpose. 
Mr. HYDE. “We intended to s estroy your property.” 

. 

. 

. 

Ms. BL.ANTON. Mr. Chairman! since that occurred, Customs Serv- 
ice now has authority to pay in those situations and I think the 
issue back when that situation was occurring, was no statutory au- 
thority to pay. 

Mr. FRANK. If I might say, Mr. Chairman, that grew out of a pri- 
vate bill which we had a few years ago. and I think we ultimatelv 
passed a statute, Mr. Gekas and I. Ul&ately, we had to give them 
statutory authority over their objection to be able to do that. 

Mr. HYDE. My recollection is in this yacht or boat case, the gen- 
tleman could not prove ne 
intended to do what they d 

ligence because it wasn’t negligent; they 
id. 

Ms. BISON. They had a warrant, is my understanding, of that 
case. And when law agents are lawfully executing a warrant to 
search, so it was not considered ne ligence. 

Mr. HYDE. True. But the prob em is, warrants are issued on f 
probable cause and rumors+, and the man’s boat was ready to sink 
when they got through it with, and nobody is to blame. 

OK Well, anyway, thank you for your contribution and our con- 
tinued contribution, because we intend to work with all o r you. We 
want you all to support the eventual product. We may have a little 
different approach to ,this, but 1 am sure 

ii 
ou understand-you 

heard this morning’s testimony. No one can e comforted by that, 
and we want to redrt?ss that and prevent that from happening 
again, without impacting negatively on criminal asset forfeiture. 

We all agree-1 do, I know Mr. Frank does, I assume he does, 
and Mr. Gekas-that it is a useful weapon, resource, in the stru - 
gle against serious crime. But these abuses have to be eliminate 3 , 
the possibility of them, so that the inte ‘ty of the programs and 
the Government’s integrity is protected. ti? o we all are serious about 
that, as ou are, too. 

I than i you very much. 
Mr. CASSELLA. Thank you, Mr. Chairman. 
Ms. BLANTON. Thank you. 
Mr. MCMAHON. Thank you. 
Mr. HYDE. We have a final panel. Before they approach the table, 

we have Terrance G. Reed, who is chairperson of the RICO Forfeit- 
ure and Civil Remedies Committee, the Section on Criminal Justice 
of the ABA; and Mark Kappelhoff, legislative counsel for the 
ACLU, and E.E. 60) Edwards of the National Association of Crimi- 
nal Defense Lawyers. But we have a bill on the floor. It is sched- 
uled at-we go in at 12, and we are not sure at this moment how 
soon after 12 the bill will be called. I have to manage the bill.1 We 
are going to break. 

Mr. FRANK. I have the other half, Mr. Chairman. 
Mr. HYDE. You have the other. 
Mr. Frank will also be there. 
I hate to do this to you, but is 2 p.m. too late to resume? Will 

that work a hardship on any of you? We will give you time to- 
is that all right? 

Mr. Kappelhoff. 
Mr. KAPPELHOFF. Fine. 
Mr. F’RANK. Mr. Chairman, when you come to Congress the day 

is shot anyway, so I don’t think there’s a problem. 
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Mr. HYDE. Well, thank you, Mr. Edwards. 
Before I recognize Mr. Barr for some uestions, you heard this 

mornin 
orous if 

Mr. Komie talk about quotas an 8 you heard a rather vig- 
enial from the gentleman from the Justice Department. 

Have you any information to add to that? 
Mr. EDWARDS. I am very glad you asked the question, Mr. Chair- 

man. Yes, I do. 
I would suggest that the Barr memorandum that was quoted in 

a footnote by the U.S. Supreme Court in the Good decision, while 
it-while Mr. Barr didn’t call it a quota, what it was was a memo- 
randum to all the U.S. attorneys saying, we don’t want to be em- 
barrassed by not meeting the projections we have made to Con- 
gress. So you guys get on the ball and get this property forfeited 
in a hurry. 

I mean, that is essential1 what the memorandum said, and any- 
one who doesn’t like my c i aracterization of it, that is fine. They 
can pick up the Good opinion and read it and decide for themselves 
what Mr. Barr was saying. 

I have been told that Attorney General Reno has sent a more 
subtly and discretely worded memo to U.S. attorneys within the 
last year. Now, I have not seen that memo. In fact, I have made 
inquiries to try to get a copy of it. I suspect that, Mr. Chairman, 
you and 

But I K 
our staff would have greater success than I. 
ave been told by a person who said-a reporter who said 

that they had seen this, that a memo has gone out from the Attor- 
ne General presumably to the U.S. attorneys, that encourages the 
U.5. attomiys to provide adequate asset-adequate attention to 
the job of forfeiting assets. 

Now, a ain, that is all I can tell you. I am not-since I haven’t 
seen it, f do not want to represent what its contents are. That 
would be inappropriate. But I have seen nothing-and I do a lot 
of forfeiture work and I have seen nothing through the changes of 
administrations that suggests to me that the Justice Department 
and the various law enforcement agencies in this country that have 
forfeiture authority have diminished in their zeal to get property 
from private sources at all. 

Mr. HYDE. It is conceivable that a suggestion that the local U.S. 
attorneys step up their forfeiture action could have bypassed Mr. 
Cassella. Is that conceivable? 

Mr. EDWARDS. I would think so. I have never worked for the Jus- 
tice Department, but I have had some exposure to bureaucracy. I 
suppose that sort of thin could happen. 

Mr. HYIIE. We have i ad some discussion on the standard of 

P 
roof Clear and convincing is the standard that we have in our 
egislation for the Government to sustain that burden of proof by 

clear and convincing evidence. It seems that the Justice Depart- 
ment is interested in reducing that to mere preponderance, or pre- 
ponderance. 

Mr. EDWARDS. Yes. 
Mr. HYI)E. Do any of ou three have, starting with you, Mr. Ed- 

wards, and Mr. Kappel ii off and Mr. Reed, do you have any com- 
ment on that change if that were to be adopted? 

Mr. EDWARDS. Well, Mr. Chairman, I would suggest that you ot 
it right the first time. Asset forfeiture is punishment. And in t 5 e 

rcpald. the bank was never aI risk. and [here was no InIcnI IO defraud Ihe bank! Many decent 
and law-abtdmg proplc make some kind of false sIaremcnI on a bank loan apphcalion in rhe 
belief. correcI or not. thar Ihe sIaIemcnI will make iI more llkcly IhaI rhey will obtain Ihe loan. 
DOJ would SUbJeCI such people IO a complele forfeinue of Ihc loan proceeds. ironically. Ihe 
forfeirurc of the loan proceeds might prevent the borrower from repaying the loan to Ihe bank. 
If Ihe loan Is unsecured, the bank would have no standing IO contest the forfeuure and iI would 
be out of luck unless Ihe government chose to gram iI relief through the miIigation process. 

The following example is illusIraIive of DOJ’s proposal. Assume a bank loan application 
for a SIOO.000 loan contain a false staIemenr. Ine b...., grams the loan. The borrower applies 
~he proceeds of the loan to a building project of f1.000.000. The borrower then secures o&r 
financing (with no false sIatcments). and pays off the first bank. DOJ men learns of me false 
statement in me original loan application. L’nder DOJ’s proposed amendment. Ihe borrower 
would forfeit the entire building project (51,000.01;0), & the 5100.000 loan, even Ihough the 
bank had been fully repaid. Such a result defies logic and reason. DOJ has not offered any 
explanation, let alone justificanon for this bizarre proposal. 

To make matters even worse, this proposal musI be comidrr-A In tandem wilh proposed 
SccIL. 201, which would vastly expand the number of criminal offenses that allow crimuul and 
civil forfeinrre of “proceeds”. While we do nor oppose the concepr of forfeiting ill-gotten gains 
(net profirs). we srrongly disapprove of DOJ’s shameless ancmpt IO Ium Ihis basically remedial 
concept into an arbitrary punishment. 

./ 
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Austin decision, the Supreme Court made clear that they recog- 
nized, at least for eighth amendment purposes, that forfeiture was 
punishment. The label is different but, essentially, forfeiture is a 
type of tine. 

Mr. HYIX. And clear and convincing is a midway between beyond 
all reasonable doubt and a mere presumption. 

Mr. EIIWARDS. That is exactly right. 
Mr. HYDE. So it is not the harshest, but it is not the easiest. 
Mr. EDWARDS. That is correct. 
Mr. HYIX. That was its attraction to us. 
Mr. EDWARDS. Yes, indeed. And as a trial lawyer, I think it is 

very significant to try a case where the judge, at the conclusion of 
that case, is going to tell the jury something more than it is just 
like getting the ball over the 50 yard line. Maybe you don’t have 
to score a touchdown, but you do have to get close enough to the 
goal line that you are persuaded that the proponent of the forfeit- 
ure is right. And it is meaningful, I think, in its impact on juries 
~e~a~cresomething from the judge that has more to it than prepon- 

So I think something-as you say, something in between is very 
meaningful and ought not to be relmquished without very serious 
thought. 

Mr. HYI)E. Mr. Kappelhoff. 
Mr. KAPPEIM~YF. We would actually ask for the standard beyond 

a reasonable doubt, but we are also pragmatists and we under- 
stand that you have arrived at this as somewhat of a compromise 
between the two, and WC think that’s a very common-sense ap- 
proach to this and we believe the clear and convincing standard is 
satisfactory, although we would like it beyond a reasonable doubt. 

And I think why your standard makes sense is, we sa 
quasi criminal. Well, the Supreme Court, as Mr. Edwards i 

this is 
as indi- 

cated, has suggested that there are penal aspects to this. We are 
taking peoples property. Sometimes it IS the only property they 
have. So to have that additional protection, which is simply-you 
know, you even mentioned mere preponderance as sort of a sugges- 
tion that that really isn’t quite enough, you are taking the belong- 
ings of people, their property and everything they own. We cer- 
tainly need to have a standard that warrants that, and I think 
clear and convincing does that and I think your approach to it 
made perfectly ood sense in your bill when you initially introduced 
it. I think it ma i es sense today. 

Mr. HYDE. Mr. Edwards was talkin about private property, the 
right of private property being at the R eart and soul of freedom. It 
is an ancient concept. I sug est it goes back to the Decalogue, “thou 
shalt not steal.” It certain y implies the right to own property if f 
someone else can steal it. 

Mr. Reed, on the standard of proof? 
Mr. REED. Well, you have to start first with the background. 

Most States, a majority of States, have a preponderance standard 
and almost all the States rejected a probable cause standard. 

The Uniform Law Commission, the National Conference of Com- 
missioners on Uniform State law, recently enacted a Uniform Civil 
Forfeiture Act and that adopted a preponderance standard. There 
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was considerable debate about clear and convincing, beyond a rea- 
sonable doubt, or preponderance. - 

Preponderance is a standard that is the basic standard for a civil 
syetem of justice and that is the standard that the ABA has en- 
dorsed. Now, the ABA ha8 not objected to the clear and convincin 
standard. Quite frankly, it ha8 not deliberated that. But the shi if 
from probable cause to preponderance is a shift of a light year in 
term8 of what goes on in a courtroom, or whether you will have a 
day m court, quite frankly, given the u8e of summary judgment 
procedures. 

So I think that the minimum standard, the ABA ha8 certainly 
endorsed a8 a minimum standard, the preponderance standard. 

Mr. HYDE. Very well. 
Mr. Barr. 
Mr. BARR. Thank you, Mr. Chairman. Mr. Chairman, I want to 

commend you for introducing this legislation, which I support and 
for holding these hearings. 

I have had experience, as have Some other member8 of the com- 
mittee on both aides, both as a prosecutor, a Federal prosecutor 
enforcing our asset forfeiture laws and a8 an attorney in privad 
practice representing innocent property owners, small businesses 
small business people whq.have had their property seized and ha& 

r 
eat difficulty getting it back or even ettin 

ack. So I am very mindful, a8 are mem % f; 
into court to get it 

ers o this panel certain1 
in the earlier panels, of the problem8 in current laws. Ad I 
we have had Some very enlightening testimony today. 

thin E 

One thing I have been doing, Mr. Chairman, while I have been 
listening to the testimony from this panel, is going over some of the 
written testimony from the earlier witnesses that I wasn’t able to 
be present for because I hadn’t gotten in from my district yet, and 
we have covered a number of question8 already through the direct 
testimony of these witnesses, a8 well a8 through your questions 
Mr. Chalrman, that I had also, in looking through particular1 thi 
testimony of the Department of Justice and Department of ?y reas- 
u proponents. 

% ut just one question that we haven’t covered, and if any of the 
gentlemen on this panel see the following different than I do, 1 
would appreciate learning about it. The Department of Treasury 
representative raised an objection to H.R. 1916, which frankly, I 

* 4 had never thought of, and I think I have never thou 
cau8e I don’t think it’8 an appropriate one, but I would 

ht of it be-’ 

if any of you gentlemen see a problem here. 
T ike to know 

i 
The 

a red l 
raise an objection raising what I think is sort of a red flag, 

, , erring, of it would endanger the public safety because it 
would impair the ability of the Customs Service to stop dangerous 
food products, adulterated or unlicensed druga, child porno 
ille al firearms, unsafe consumer products, et cetera at our 

aphy 

An 8 
T order: 

I don’t read the changes, Mr. Chairman, that we are proposing 
here a8 in any way affecting the Government’s ability to stop those 
product8 at the border. 

If, in fact, they are what the Department of the Treasury says 
the are, they certainly would fall under the category of thin s that 
cou d be seized and forfeiture action presented under this f 
well under current law. 

?I ill as 
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Now, maybe those seizures were appropriate. This doesn’t say-. 
You would have to read Mr. Levy’8 book to see. But the Interest 
that law enforcement has is patent here. If you are going to get the 
benefits of what you seize, why the sky is the limit..And everyone 
should have a BMW, I guess, and a tennis membership. 

I think we have uncovered something that ha8 been. glarin 
us for 

Q 
b ear8. We have just noticed it. You have been living wit 

at 
it, 

ou fo ks, and I am most grateful for your contribution, and we 
K ave only begun. Thank you. 

The meeting is adjourned. 
lWhereupon, at 3:05 p.m., the committee adjourned.1 
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But do any of you gentlemen see really any problem with, if the 
proposal that we have before us today were enacted into law, that 
the public safety would be somehow endan ered? 

Mr. REED. To respond, I don’t see any f egitimate basis for that 
concern on the part of the Government. The proposal in H.R. 1916 
would not than e 
adulterated mil a 

the standard for seizing pro erty. 
sitting on the dock, it could E 

So if you had 
e seized under the 

same laws as it is seized today. The only issue that might arise is 
whether down the road the issue of ultimate forfeiture, whether 
that-would be by a higher standard. Does that answer your ques- 
tion? 

Mr. BARR. Yes. And, Mark? 
Mr. KAPPELHOFF. I don’t see how that would impact on it. The 

Government ha8 the power, the tools, the resources to seize the 
item and it is later on down the road when this bill, or the law, 
if it become8 enacted, comes into play, not at the inception of the 
seizure. 

Mr. BARR. OK. 
Mr. EDWARDS. I agree with that. 
Mr. BARR. Again, Mr. Chairman, I think particularly this panel 

ha8 answered a number of questions that I have and, again, I 
would support this legislation. I think it is long overdue and a very 
important piece of legislation that I hope we can get through the 
Congress. 

Thank you, Mr. Chairman. 
Mr. HYDE. Well, I thank ou. 
I regret the press isn’t c ere, and I don’t mean to be critical of 

the press, but this is an example of if your ox isn’t gored, you 
know, who cares? It won’t ever ha 
happen to anybody and everybody1 

pen to me. And this stuff can 
6% 

late to drum up interest. 
en it happen8 to you, it’s too 

We have been trying to get somebody to give a damn about this 
and we are still trying and we are going to continue to try. You 
have made a 
body who has a 

eat contribution. You have educated us, and any- 
eard what you have had to say-1 am going to have 

your testimony written up and I am goin 

E 
eople, journalists, who weren’t here to d 

to distribute it to certain 
ay, but whom I wish had 

een here today. 
I found an o 

P 
-ed piece in the Washington Time8 very recently 

July 10 b 
issue an 2 

Pau Craig Roberts who has written extensively on this 
he is quotin 

pi 
from a book by someone named Leonard 

W. Levy, a new book ca led, “A License to Steal: The Forfeiture Of 
Property.” And I will quote two paragraphs from it, a8 if you are 
not angry enough. 

“Asset forfeiture8 came to prominence in the war a ainst drugs. 
They have not dented drug use, but they have made t a ieves out of 
law enforcement officers. Mr. Levy recounts how Suffolk County 
New York district attorney, James M. Catterson, drive8 a swanky 
BMW a8 his official car instead of a county car. The luxury import 
was part of $3 million worth of property seized b Mr. Catterson. 

“Somerset County New Jersey prosecutor, Nit *r, alas L. Bissel!, 
used $6,000 of seized funds, ‘for a corporate membership in a pn- 
vate tennis and health club for the benefit of hi8 1’7 assistant pros- 
ecutors and 50 detectives.” And it goes on, and on, and on. 
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Part 2

Extract of Hearing Before the House Committee 
on the Judiciary, June 11, 1997

1. Statement of Henry Hyde, 1997 WL 316566 

June 11, 1997

Good morning, everyone. I appreciate your coming to this very important hearing.

Our musty civil asset forfeiture laws, enacted at the dawn of our republic to protect the nation's customs revenues from
the depredations of smugglers, have been recruited in the war against drugs. This I find wholly proper. The federal
government is taking in hundreds of millions of dollars a year in cash intended for drug buys, from the sale of cars and
boats and homes used by drug traffickers in their business dealings, and in the proceeds of drug sales. This money is being
plowed  back into law enforcement.

It is indeed a delicious irony that, as former Attorney General Dick Thornburgh said, "it is now possible for a drug
dealer to serve time in a forfeiture-financed prison, after being arrested by agents driving a forfeiture-provided automobile,
while working  in a forfeiture funded sting operation."

Unfortunately, I think I can say that our civil asset seizure laws are being used in terribly unjust ways, are depriving
innocent citizens of their property with nothing that can be called due process. This is wrong, and it must be changed.

Please enter with me the Kafkaesque world of civil asset forfeiture. I advise you never to buy a airplane ticket at an
airport with cash. This behavior may cause the ticket agent to alert police as to a possible "drug dealer." You will be
searched, and if you  are carrying large amounts of cash it will be confiscated. Unfortunately for you, fit a "drug profile."

But say you are carry ing no drugs. The money was to be used at an auctio n of antique cars where business is done in
cash only. It doesn't matter. Agents can seize your money based on "probably cause" that it is intended for use in a drug
transaction. OH, don't worry, you probably won't be arrested. You will likely be courteously sent on your way, but sans
cash. If you want to get it back, your troubles have just begun.

Civil asset forfeiture is a relic of a medieval English practice whereby an object responsible for an accidental death was
forfeited to the king, who would provide the proceeds for masses to be said for the good of the dead man's soul. It is the
inanimate object itself that is "guilty" of wrongdoing. Thus, you never have to be convicted of a crime to lose your
property. You never have to be charged with any crime. In fact, even if you are acquitted by a jury of criminal charges,
your property can be seized.

In attempting to get your property back, you have available few of the procedural safeguards of the criminal law. All the
government need show to justify a seizure is probable cause that the property is subject to forfeiture. Then you must prove
that the property is "innocent."

What are  some of the  other roadblocks you will face in  getting you r property back? You are not en titled to an attorney if
indigent.  You must provide a 10% bond for the privilege of co ntesting the governm ent's seizure. You have a quite short
period of tim e to file a claim. Under so me forfeitu re statutes, pro perty can be forfeited ev en if the prop erty owner is
completely innocent -- and either did not know of others' illegal use of his property or called the police to try to put a stop
to it. Even if you somehow prevail, the government is not liable for any damage caused by its negligent handling or storage
of your property. And if your property is your livelihood, you might be bankrupt by the time you get it back.

This is terribly unjust. In a democracy means can be as important as ends. If more money is needed for the war on
drugs, Co ngress sho uld appropriate it. I am ce rtainly prepared to.  Ho wever, w e cannot continue to u njustly take  assets
from property owners unlucky enough to be caught up in civil forfeiture proceedings. Nothing less than the sanctity of
private property is at stake here. The current situation is unjust--it is abusive--and it must be addressed.

The Civil Asset Forfeiture Reform Act proposes seven commonsense changes in current asset seizure laws. 1) It puts the
burden o f proof wh ere it belongs--with the g overnment; 2) it allows for the appointment o f counsel fo r indigents; 3 ) it
makes clear that property owners who take reasonable steps to prevent others from using their property for illegal purposes
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can't lose the ir property; 4 ) it eliminates the cost bond requirem ent; 5) it gives a  property owner a rea sonable tim e period to
file a claim contesting a forfeiture; 6) it allows property owners to sue the federal government for negligence in its handling
or storage of property; and 7) it allows property to be returned to the owner pending final disposition of a case if substantial
hardship w ould otherwise result.

I look forward to today's hearing and to the compelling stories of forfeiture abuse we will hear. I now recognize the
ranking m inority mem ber, Mr. Conyers, fo r an openin g statemen t.

HENRY J. HYDE
Congressman
1997 WL 316566 (F.D.C.H.)

Copr. (C) West 2000 No Claim to Orig. U.S. Govt. Works

1997 CQ US HR 1835
 105th Congress, 1st Session

Congressional Qu arterly's Washington  Alert--Text of Bills
Copyright (c) 1997 Congressional Quarterly Inc.

(Introduced in House)

HR 1835

To provide a more just and uniform procedure for Federal civil forfeitures.
Date Introduced:  06/10/97

Version Date:  06/10/97
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Sponsor: Hyde (R-IL)

Committees: COMMITTEE ON THE JUDICIARY, COMMITTEE ON WAYS AND MEANS

SECTION 1. SHORT TITLE.

SEC. 2. CREATION OF GENERAL RULES RELATING TO CIVIL FORFEITURE PROCEEDINGS.

SEC. 3. CONFORMING AMENDMENTS TO TITLE 28, TO RULES OF PROCEDURE, AND TO THE
CONTROLLED SUBSTANCES ACT.
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SEC. 5. COMPENSATION FOR DAMAGE TO SEIZED PROPERTY.
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H. R. 1835

To provide a more just and uniform procedure for Federal civil forfeitures.

IN THE HOUSE OF REPRESENTATIVES
June 10, 1997

Mr. HYDE (for himself, Mr. MC DERMO TT, Mrs. KELLY , Mr. HAYW ORTH, Mr. ST ARK, Ms. DE GETTE, M s.
JACKSON-LEE of Texas, Mr. CONY ERS, Mr. FRANK of Massachusetts, Mr. BARR of Georgia, Mrs. MEEK of Florida,
Mr. MAR TINEZ, M s. LOFGR EN, Mr. W ICKER, Mr. GRA HAM, M r. MANZ ULLO, Mr. SCHIF F, Mr. CLA Y, Mr.
EVAN S, Mr. FOLEY, Mr. FO GLIETT A, Mr. PAR KER, Mr. DELLU MS, Mr. BL ILEY, Mr. B ROWN  of Ohio, Mr.
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WATT of North Carolina, Mr. BERMAN, Mr. BAKER, and Mr. CUM MINGS) introduced the following bill; which was
referred to the Committee on the Judiciary, and in addition to the Committee on Ways and Means, for a period to be
subsequently determined by the Speaker, in each case for consideration of such provisions as fall within the jurisdiction of
the committee concerned

=======================

A BILL

To provide a more just and uniform procedure for Federal civil forfeitures.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Civil Asset Forfeiture Reform Act".

SEC. 2. CREATION OF GENERAL RULES RELATING TO CIVIL FORFEITURE PROCEEDINGS.

Section 981 of title 18, United States Code, is amended--(1) by inserting after subsection (i) the following:

"(j)(1)(A) In any nonjudicial civil forfeiture proceeding under a civil forfeiture statute, with respect to which the agency
conducting a seizure of property must give written notice to interested parties, such notice shall be given as soon as
practicable and in no case more than 60 days after the later of the date of the seizure or the date the identity of the interested
party is first known or discovered by the agency, except that the court may extend the period for filing a notice for good
cause shown.

"(B) A person entitled to written notice in such proceeding to whom written notice is not given may on motion void the
forfeiture with respect to that perso n's interest in the property, unless the  agency show s--

"(i) good cause for the failure to give notice to that person; or

"(ii) that the person otherwise had actual notice of the seizure.

"(C) If the government does not provide  notice of a se izure of property in accordance w ith subparagraph (A), it shall
return the property and may not take any further action to effect the forfeiture of such property.

"(2)(A) Any person claiming such seized property may file a claim with the appropriate official after the seizure.

"(B) A claim under subparagraph (A) may not be filed later than
30 days after–

"(i) the date of final publication of notice of seizure; or

"(ii) in the case of a person entitled to written notice, the date that notice is given.

"(C) The claim shall state the claimant's interest in the property.

"(D) Not later than 90 days after a claim has been filed, the Attorney General shall file a complaint for forfeiture in the
appropriate court or return the property, except that a court in the district in which the complaint will be filed may extend
the period for filing a complaint for good cause shown or upon agreement of the parties.

"(E) If the go vernmen t does not file a  complain t for forfeiture o f property in  accordance with subparagraph (D), it shall
return the property and may not take any further action to effect the forfeiture of such property.

"(3)(A) If the person filing a claim is financially unable to obtain representation by counsel, the court may appoint
counsel to represent that person with respect to the claim.

"(B) In de termining w hether to appoint coun sel to represent the person filing the cla im, the court shall take into
account–

"(i) the nature and value of the property subject to forfeiture, including the hardship to the claimant from the loss of
the proper ty seized, co mpared to  the expense of appo inting coun sel;

"(ii) the claimant's standing to contest the forfeiture; and
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"(iii) whether the claim appears to be made in good faith or to be frivolous.

"(C) The  court shall se t the compensation fo r that representation, which shall–

"(i) be equivalent to that provided for court-appointed representation under section 3006A of this title, and

"(ii) be paid from the Justice Assets Forfeiture Fund established under section 524 of title 28, or in a case under
the jurisdiction of the Treasury  Department, from  the Customs Forfeiture Fund established u nder section 613A  of the Tariff
Act of 1930.

"(4) In all suits o r actions (other than those arising under section  592 of the T ariff Act of 1930) brou ght for the civ il
forfeiture of any property, the burden of proof is on the United States Government to establish, by clear and convincing
evidence, that the property is subject to forfeiture.

"(5)(A) An innocent owner's interest in property shall not be forfeited under any civil forfeiture statute.

"(B) With respect to a property interest in existence at the time the illegal conduct giving rise to forfeiture took place,
the
term 'innocent owner' means an owner who–

"(i) did not know of the conduct giving rise to forfeiture; or

"(ii) upon learning of the conduct giving rise to the forfeiture, did all that reasonably could be expected under the
circumstances to terminate such use of the property.

"(C) With respect to a p roperty interest acquired after the conduct giving rise to forfeiture h as taken place, the term
'innocent owner' means a person who, at the time that person acquired the interest in the property, did not know–

"(i)(I) of the conduct giving rise to the forfeiture; and

"(II) that the property was involved in, or the proceeds of, that conduct; or

"(ii) that the Government was seeking forfeiture of that property.

"(6) For the purposes of paragraph (5) of this subsection–

"(A) a person may show that such person did all that reasonably can be expected, among other ways, by demonstrating
that such person, to the extent permitted by law–

"(i) gave timely notice to  an approp riate law enforcemen t agency o f information that led the  person to
know the conduct giving rise to a forfeiture would occur or has occurred; and

"(ii) in a timely fashion revoked permission for those engaging in such conduct to use the property or took
reasonable actions in consultation with a law enforcement agency to discourage or prevent the illegal use of the
property; and

"(B) in order to do all tha t can reason ably be expected, a person is no t required to take steps tha t the person  reasonab ly
believes would be likely to subject the person to physicaldanger.

"(7) As used in this section, the term 'civil forfeiture statute' means any provision of Federal law providing for the
forfeiture of property other than as a sentence imposed upon conviction of a criminal offense.

"(k)(1) A claimant un der subsection (j) is entitled to immediate release of seized property if--

"(A) the claimant has a possessory interest in the property;

"(B) the continued p ossession by the United States Government pending the  final disposition of forfeiture
proceedings will cause substantial hardship to the claimant, such as preventing the functioning of a business, preventing an
individual from working, or leaving an individual homeless; and

"(C) the claimant's likely hardship from the continued possession by the United States Government of the seized
property outweighs the risk that the property  will be destroyed,damaged, lo st, concealed, or transfer red if it is returned to
the claimant during the pendency of the proceeding.
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"(2) A claimant seeking release of property under this subsection must request possession of the property from the
appropria te official, and  the reques t must set forth  the basis on  which the  requirements of paragraph (1) are  met.

"(3) If within 10 days after the date of the request the property has not been released, the claimant may file a motion or
complaint in any district court that would have jurisdiction of forfeiture proceedings relating to the property setting forth–

"(A) the basis on which the requirements of paragraph (1) are met; and

"(B) the steps the claimant has taken to secure  release of the  property fro m the appropriate offic ial.

"(4) If a motion or complaint is filed un der paragraph (3), the  district court shall order that the property  be returned  to
the claiman t, pending  completion of proceedings by  the United  States Governmen t to obtain forfeiture of the p roperty, if
the claimant shows that the requirements of paragraph (1) have been met. The court may place such conditions on release
of the property as it finds a re appropriate to preserve the ava ilability of the p roperty
or its equivalent for forfeiture.

"(5) The district court shall render a decision on a motion or complaint filed under paragraph (3) no later than 30 days
after the date of the filing, unless such 30-day limitation is extended by consent of the parties or by the court for good cause
shown."; and  (2 ) by redesignating existing  subsection (j) as subsection (l).

SEC. 3. CONFORMING AMENDMENTS TO TITLE 28, TO RULES OF PROCEDURE, AND TO THE
CONTROLLED SUBSTANCES ACT.

(a) USE OF ASSETS FORF EITURE FUND  FOR ATTOR NEY FEES.--Section 524(c) of title 28, United States Code,
is amended–

(1) by striking out "law enforcement purposes--" in the matter preceding subparagraph (A) in paragraph (1) and
inserting "purposes--";

(2) by redesignating the final 3 subparagraphs in paragraph (1) as subparagraphs (J), (K), and (L), respectively;

(3) by inserting after subparagraph (G) of paragraph (1) the following new subparagraph:

"(H) payment of court-awarded compensation for representation of claimants pursuant to section 981 of title 18;

"(I) payment of compensation for damages to property under section 5(b) of the Civil Asset Forfeiture Reform Act;";
and

(4) by striking out "(H)" in subparagraph (A) of paragraph (9) and inserting "(I)".

(b) IN REM PROCEEDINGS.--Paragraph (6) of Rule C of the Supplemental Rules for Certain Admiralty and Maritime
Claims to the Federal Rules of Civil Procedure (28 U.S.C. Appendix) is amended by striking "10 days" and inserting "30
days".

(c) CONTROLLED  SUBSTANCE S ACT.--Section 518 of the Controlled Substances Act (21 U.S.C. 888) is repealed.

SEC. 4. CONFORMING AMENDMENTS TO REVENUE LAWS.

(a) IN GENERA L.--Section 615 of the Tariff Act of 1930 (19U.S.C. 1615) is amended to read as follows:

SEC. 615. APPLICATION OF TITLE 18, UNITED STATES CODE TO FORFEITURE PROCEEDINGS.

"Those p ortions of section 981 o f title 18, United States Code,that apply genera lly to civil forfeitu re procedures apply
also to any civil forfeiture proceeding relating to the condemnation or forfeiture of property for violation of the customs
laws.".

(b) CONFORMING  REPEAL.--Section 608 of the Tariff Act of 1930 (19 U.S.C. 1608) is repealed.

(c) TIME FO R FILING  CLAIMS.--Section 609(a) of the  Tariff Act of 1930 (19 U.S.C. 1609) is amended--

(1) by striking "twenty" and inserting "30"; and

(2) by striking "or bond".
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(d) TREASURY ASSET FORFE ITURE F UND.--Section 613A(a)(3 ) of the Tariff Act of 1930  (19 U.S.C. 1613b(a)(3))
is amended–

(1) by striking "and" at the en d of subparagraph  (E);

(2) by striking the period at the end of subparagraph (F) and inserting "; and"; and

(3) by adding at the end the following:

"(G) payment of court-awarded compensation for representation of claimants pursuant to section 981 of title 18, United
States Code.".

(e) FORFEITURE OF PERS ONAL PROP ERTY.--Section 7325 of the Internal Revenue Code of 1986 is amended–

(1) in paragraph (2), by striking "for 3 weeks" through "such notice" and inserting "in accordance with section 981(j)(1)
of title 18, United States Code";

(2) in paragraph (3), by amending the head to read "Filing of claim" and by striking "stating his interest in the articles
seized" through "description of the goods seized," and inserting "stating such person's interest in the articles seized. Such
person shall transmit a duplicate list or description of the goods seized"; and

(3) in paragraph (4), by amending the heading to read "Sale" and by striking "and no bond is given within the time
above specified".

SEC. 5. COMPENSATION FOR DAMAGE TO SEIZED PROPERTY.

(a) TORT CLAIMS ACT .--Section 2680(c) of title 28, United States Code, is amended–

(1) by striking "law-enforcement" and inserting "law enforcement"; and

(2) by inserting before the period the following:

", except that the provisions of this chapter and section 1346(b) of this title do apply to any claim based on the negligent
destruction,injury, or loss of goods, merchandise, or other property, while in the possession of any officer of customs or
excise or any other law enforcement officer, if the property was seized for the purpose of forfeiture but the interest of the
claimant is not forfeited".

(b) DEPARTMENT OF JU STICE.--

(1) IN GENERAL.--With respect to a claim that cannot be settled under chapter 171 of title 28, United States Code, the
Attorney General may settle, for not more than $50,000 in any case, a claim for damage to, or loss of, privately owned
property caused by an investigative or law enforcement officer (as defined in section 2680(h) of title 28, United States
Code) w ho is emplo yed by the  Department of Justice  acting with in the scope of his or he r employm ent.

(2) LIMITA TIONS.--T he Attorney General may not pay  a claim under parag raph (1) that--

(A) is presented to the A ttorney General more than 1 year after it occurs; or\

(B) is presented by an officer or employee of the United States Government and arose within the scope of
employm ent.

SEC. 6. PREJUDGMENT AND POSTJUDGMENT INTEREST.

Section 2465 of title 28, United States Code, is amended–

(1) by inserting "(a)" before "Upon"; and

(2) adding at the end the following:

"(b) INTER EST.--

"(1) POS T-JUD GMENT.--U pon entry  of judgme nt for the claim ant in any p roceeding  to condem n or forfeit pro perty
seized or ar rested under any Ac t of Congress, the Un ited States shall be liable for  post-judgm ent interest as  set forth in
section 1961 of this title.
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"(2) PRE-JUDGMENT.--The United States shall not be liable for prejudgment interest, except that in cases involving
currency, other negotiable instruments, or the proceeds of an interlocutory sale, the United States shall disgorge to the
claimant any funds  representing--

"(A) interest actually paid to the United States from the date of seizure or arrest of the property that resulted
from the investment of the property in an interest-bearing account or instrument; and

"(B) for any period during which no interest is actually paid, an imputed amount of interest that such
currency, instruments, or proceeds would have earned at the rate described in section 1961.

"(3) LIMITATION ON OTH ER PAYMEN TS.--The United States shall not be required to disgorge the value of any
intangible benefits nor make any other payments to the claimant not specifically authorized by this subsection.".

SEC. 7. APPLICABILITY.

(a) IN GE NERA L.--Unless otherwise specified  in this Act, the  amendm ents made  by this Ac t apply with  respect to
claims, suits, and actions  filed on or afte r the date of the enactme nt of this Ac t.

(b) EXCEPTIONS .--

(1) The standard for the required burden of proof set forth in section 981 of title 18, United States Code, as amended by
section 2, shall apply in cases pend ing on the date of the enactment o f this Act.

(2) The am endmen t made by  section 6 shall apply to any judgm ent entered  after the date  of enactment of this Act.

1997 CQ US HR 1835

2. Statement o f Stefan  D. Cassella , 1997 WL 3 11709 (F.D.C .H.)

Federal Document Clearing House
Copyright (c) 1997 Federal Document Clearing House, Inc.
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Civil Asset Forfeiture

STATEMENT OF STEFAN D. CASSELLA ASSISTANT CHIEF ASSET FORFEITURE AND MONEY
LAUNDERING SECTION CRIMINAL DIVISION BEFORE THE COMMITTEE ON THE JUDICIARY
UNITED STATES HOUSE OF REPRESENTATIVES

CONCERN ING H.R. 1835 THE CIVIL ASSE T FORFEITURE R EFORM ACT  PRESENTED O N JUNE 11, 1997

Mr. Chairman and Members of the Committee, I appreciate the opportunity to appear-before you today on behalf of the
Department of Justice to comment on H.R. 1835, the "Civil Asset Forfeiture Reform Act" ("the Act"), a bill to revise the
asset forfeiture laws.

The Department o f Justice supports revisions to the asse t forfeiture law s to ensure that they prov ide due pro cess to
property owners. We also think that the current laws can be enhanced to provide law enforcement with a more effective
crime-fighting tool. A comprehensive forfeiture hill can do both.

In this regard , we have  had a num ber of constructive me etings with  the Committee staff ov er the last few  weeks in
which we discussed the provisions of the Act as well as the provisions of H.R. 1745, the forfeiture reform bill that was
drafted by the Dep artment of Justice and introduced by Rep . Schumer. We hope these talks con tinue, and we look  forward
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to working with you in the effort to produce a bill that addresses both the concerns of citizens and property owners and the
needs of our law enforcement agencies. But the Department of Justice is strongly opposed to H.R. 1835 in its present form.

• The Asset Forfeiture Program

Before commenting on the specific provisions of H.R. 1835, I would like to provide the Committee with some
background on the asset forfeiture program.

Asset forfeiture has become one of the most powerful and important tools that federal law enforcement can employ
against all manner of criminals and criminal organizations -- from drug dealers to terrorists to white collar criminals who
prey on the vulnerable for financial gain. Derived from the ancient practice of forfeiting vessels and contraband in Customs
and Admiralty cases, forfeiture statutes are now found throughout the federal criminal code.

Why do forfeiture?

Federal law enforcement agencies use the forfeiture laws for a variety of reasons, both time-honored and new. Like the
statutes the F irst Congre ss enacted  in 1789, the modern  laws allow  the govern ment to seize contraband -- prope rty that it is
simply unlawful to possess, such as illegal drugs, unregistered machine guns, pornographic materials, smuggled goods and
counterfeit money.

Forfeiture is also used to aba te nuisances and to take  the instrumentalities of crime out o f circulation. If drug dealers are
using a "crack house" to sell drug s to children  as they pass by on the  way to sch ool, the build ing is a dang er to the hea lth
and safety  of the neighborhood . Under the forfeiture law s, we cat shut it down. If a boat or truck is being  used to smuggle
illegal aliens across the border, we can forfeit the vessel or vehicle to prevent its being used time and again for the same
purpose.  The same is true for an  airplane used to fly cocaine from P eru into Southern Ca lifornia, or a p rinting press  used to
mint phony $100 bills.

The government also uses forfeiture to take the profit out of crime, and to return property to victims. No one has any
right to retain the money gained from bribery, extortion, illegal gambling, or drug dealing. With the forfeiture laws, we can
separate the  criminal from  his profits -- and any property traceable to it -- thus removing  the incentive others ma y have to
commit similar crimes tomorrow. And if the crime is one that has victims -- like carjacking or fraud -- we can use the
forfeiture law s to recover the property and resto re it to the owners far more effectively  than the restitu tion statutes permit.
 

Finally, forfeiture unde niably provides both  a deterrent against crime  and a measure of pun ishment fo r the crimina l.
Many criminals fear the lose of their vacation homes, fancy cars, businesses and bloated bank accounts far more than the
prospect of a jail sentence. in fact, in many cases, prosecution and incarceration are not needed to achieve the ends of
justice. Not every criminal act must be answered with the slam of the jail cell door. Sometimes, return of the property to the
victim and  forfeiture of the means by which  the crime w as committed will suffice to ensure  that the com munity is
compensated and protected and the criminal is punished.

• Recent exam ples of effective use of asset forfeiture

This Committee plans to hear today from witnesses who are critical of the asset forfeiture program. But there are two
sides to the story. in the vast majority of cases, the asset forfeiture laws are applied fairly, effectively and for the benefit of
both law enforcement and the public at large. The following are some recent examples of ways in which the forfeiture laws
have been used  for the benefit of victims and co mmunities. 

Marijuana grower's land becomes retreat for KIDS ESCAPING DRUGS

(Western District of New York).-- Carmen Farbo used 24 acres of forested land near Chautauqua Lake in Western New
York to grow marijuana. Farbo was convicted by State authorities and the property was civilly forfeited to the United
States. In April 1997, the property was transferred to KIDS ESCAPING D RUGS, an organization that treats children
addicted to drugs and alcohol in the City of Buffalo. The rural property provides a setting to be used as both a retreat for
children who are successful in the first phase of their treatment and as a location to conduct parent/child workshops. An
open house and a public ceremony are being planned for June for the grand opening of the facility.

Crack House Transferred to Gospel Rescue Ministries

(District of Columbia).--- The Fulton Hotel in Northwest Washington, D.C. was being operated as a crack house by a
secretive and ruthless network of drug dealers. In 1994, the hotel was civilly forfeited to the United States, and on March 7,
1997, it was transferred to Gospel Rescue Ministries, a nonprofit organization, to use as a no-cost residence for women
undergo ing drug treatment at a nearby drug treatmen t center. The converted hotel will p rovide housing for 16 wome n at a
time. 
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Restitution to victims of $318 million bank fraud

(Eastern D istrict of Virgin ia).-- Edward Reine rs perpetrated a $316 m illion bank fraud against a numbe r of banks in
Richmond, Virginia and around the world. Reiners, posing as an employee of Philip Morris Companies, obtained loans
from the banks to conduct "secret research" on cigarettes. In reality, he used most of the money to play the stock market
and spent some of it to acquire expensive properties including a condominium at the Trump Tower in New York. When the
scheme came to ligh t in 1996, the  governm ent used the asset forfeitu re laws to freeze the asse ts before Reiners cou ld
transfer them overseas. The $225 million that was recovered will be turned over to the victim banks within the next few
weeks.

Walls of a drug house come tumbling down

(Western District of New York).-- The United States Marshals Service recently completed the demolition of a forfeited
drug house in the City of Buffalo under the Weed and Seed Initiative. The demolition rid the community of property that
was the site of numerous kilo-weight cocaine sales and had become a dangerous menace- The entire neighborhood looked
on as the National Guard bulldozers crashed into the home, and broke into cheers and applause as the walls came tumbling
down. The vacant land will be transferred to the city.

Land annexed to federal wildlife refuge

(Eastern District of Michigan).--- The children of wealthy parents inherited a mansion and land that was across the Saginaw
River from  a federal w ildlife refuge . When they used the land to grow marijuana and dis tribute coca ine, it was fo rfeited to
the United States. The refuge then bought the land and annexed it to the pre-existing refuge, resulting in a significant
increase in the total acreage of the preserve and a significant enhancement in the habitat value of the refuge.

Telemarketer's money used to pay restitution to elderly victims

(Western District of New York).- Rocco Guadagna was the owner and operator of one of the largest fraudulent
telemarketing companies in the country. U sing the civil forfeiture laws, the government seized the  bank accounts tha t were
used to defraud the eld erly victims,  and held the money  until Guad agna was convicted  and the money was criminally
forfeited. when the case is complete, nearly $256,000 will be available to the victims as restitution. If it were not for the
civil forfeiture provisions at the early stages of the investigations, the monies would not have been available for restitution
by the time  the defendant was indicted and  convicted . Drug dealer's prope rty becomes "safe house" for vic tims of dom estic
violence

(Eastern District of California).--- In the hamlet of Volcano, California, the United States forfeited a 3-bedroom house and
forested acreage that was the center of a large marijuana cultivation operation. The property was transferred to the Amador
County Sheriff's office to use as a "safe house" for victims of domestic violence.

Land preserved as open space on the Housatonic River

(District of Connecticut).--- A parcel of land in Sherman, Connecticut was slated for a multi-million development by the
corrupt Bank of Credit and Commerce International (BCCI). When BCCI was convicted of racketeering, the land was
forfeited to the United States. A fter paying the back taxe s on the land to the Tow n of Sherman, the  U.S. Marshals are
negotiating  a sale of the p roperty to a  land prese rvation group that has  pledged to  preserve it as  open apace along the scenic
Housatonic R iver.

Forfeited radio station will become drug treatment center in Tucson

(District of Arizona).-- The U.S. Attorney in Tucson, Arizona convicted a father and son of laundering drug money through
a radio station that they owned. The radio station was forfeited in October, 1996, and transferred to the Gateway
Foundation, a private non-profit organization that provides alcoholism and drug treatment services to indigent adult and
adolescent men and women. Gateway will use the forfeited radio station facility to house their administrative offices and
provide out-patient, counseling and training services. Gateway handles about 2000 individuals a year in their detoxification
and short term residential services and moves successful clients to independent productivity in the Tucson community.

"The Champagne Lady" is forfeited by a corrupt government employee

(District of South Caro lina).-- A co rrupt federa l employee stole hundreds of tho usands of  dollars from a Treasury  agency in
North Carolina and  laundered  the money by buying a yach t called "The Champagne Lady" for h is girlfriend in M yrtle
Beach. 'Using the civil forfeiture laws, the government forfeited the yacht from the girlfriend and will sell it to reimburse
the taxpayers for the loss.
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$600,000 taken from Iranian arms dealer thwarts chemical warfare scheme

(District of Oregon).-- Manfred Felber, an Iranian arms dealer, traveled to the United States to purchase equipment to be
used in chemical warfare. The scheme was quashed when the government used the asset forfeiture laws to seize $605,000
that Felber transferred from banks in Germany, Austria and Switzerland to the united States to buy chemical agent
monitors.

Fraud proceeds used to reimburse Victims in Denver

(District of C olorado).-  Geoffrey  Chris Clement ran a  fraud scheme in wh ich he convinced vic tims that for a "advance  feel,
he could obtain financing for large loans and could make high yield, low risk investments on behalf of his customers. He
then used the money taken from the victims to buy property in the Denver area. When Clement was convicted of wire fraud
in February, 1997, the property  -- worth approximately $340,000 -- was forfeited and sold, with  the proceeds used to
reimburse the victims.

The U.S. and foreign governments use civil forfeiture to fight international money laundering

(Eastern D istrict of Texa s).-- Two and a half m illion dollars in  drug proceeds were laundered for mem bers of the C ali
Cartel by converting the proceeds of cocaine street sales into money orders that were shipped to banks in the Cayman
Islands. Th e money  was then  wire transfe rred to Panama, Mexico, Colu mbia, Ge rmany and England. When  the money in
England was frozen by the British government, the United States filed a civil forfeiture action to forfeit it under U.S. law.
No criminal forfeiture was possible because the defendant who owned the drug proceeds resides in Cali, Columbia and
could not be extradited to face trial. The money will he shared with the United Kingdom and the Cayman Islands to foster
future cooperation in the fight against international drug trafficking and money laundering.

Gold Bars Unearthed in Mother's Backyard

(District of Rhode Island).- In 1993, international money launderer Stephen Saccoccia was sentenced to a 660-year prison
term and ordered to fo rfeit $136.3 million in drug m oney, but only a fraction  of the money w as recovered. Fou r years later,
in 1997, federal agen ts using the discovery po wers in the asset forfeiture law s found 83 gold bars buried in Saccocc ia's
mother's backyard and seized them.

Forfeiture of money concealed from bankruptcy court leads to reimbursement of victims

(District of Oregon).-- Eric Randolph concealed at least $1 million of assets from a bankruptcy court by transferring the
assets to ove rseas accounts in Sw itzerland. W hen the sch eme was discovere d, the gove rnment used the forfe iture laws to
force Randolph to repatriate $225,000, which will be turned over to a bankruptcy trustee and restored to the victims of the
bankruptcy fraud.

Civil forfeiture rids mote l of drug dealers and p rostitutes in W ichita

(District of Kansas).-- Motel owners in Wichita rented their rooms to hookers and drug dealers, charging a fee based on the
amount of traffic in and out of each room. For an additional charge, the owners would call the rooms and warn the
occupants when the police came into the parking lot, making it impossible for the police to enforce the law despite being
called to the scene 600  times in a two-year period. Finally , the case was referred to  the U.S. A ttorney who filed a civ il
forfeiture action that put an end to the illegal activity.

$170,000 returned to elderly victims of telemarketing fraud

(Northern District of New York).-- More than $170,000 has been seized and forfeited and is in the process of being
returned to two hundred victims, mostly elderly, of a telemarketing fraud scheme- The victims were told that they had won
a large cash prize, but that in order to collect, they had first to pay a fee (u sually described as a tax). Some victims were
convince d to dip into their retiremen t savings, w hile others w ere induced to take cash advances on high  interest rate credit
cards. No one received any "prize money." The money was recovered under the civil forfeiture laws because the
perpetrator of the fraud resides in Canada and has not yet been extradited.

Neighborhood "Block Watch" leads to forfeiture of crack house

(Eastern D istrict of Washington).- N eighbors involved in a  Block W atch Program in Spo kane, Washington , observed  that a
residence in a high crime area was being used for the sale of crack cocaine. one neighbor expressed her reluctance to let her
children out of the house because of gun fire coming from the property. In October 1996, the information provided by the
neighbors was used by the U.S. Attorney to obtain a civil forfeiture order shutting down the drug operation and taking
control of the property.
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Tavern used for drug trafficking on Indian land becomes a youth center

(Eastern District of Washington).- The government initiated civil forfeiture proceedings against a tavern located on the
Colville Tribal Reservation in W ashington  State. The  tavern had  long been  known as a location  for drug transactions, w ith
the knowledge and consent of the owner. The tavern was forfeited in April 1997 and is in the process of being transferred
to the Colville Confederated Tribes for use as a youth center, pursuant to the Weed and Seed Initiative.

Restraint of forfeitable assets leads to capture of fugitive

(Northern District of Ohio).-- Perry Kiraly was the leader of a ring that burglarized large discount stores, such as Home
Depot, L owes, Sa m's Club  and many others in six  states, with lo sses in excess of $1.5 m illion. After the FBI discovered h is
identity and involvem ent in the crimes, Kiraly became a fugitive, but his bank accounts were restrained under the forfe iture
laws. When Kiraly attempted to obtain access to his money while remaining a fugitive, he gave away his location and was
captured. Kiraly's funds were eventually forfeited in his criminal case and the money was used to compensate the victims of
his crimes.

Forfeiture used to recover proceeds of Medicaid fraud scheme

(District of N ew Jersey ).-- A New  Jersey pha rmacist, Festus Nwankwo, defrauded the Med icaid program by frau dulently
obtaining Medicaid numbers and prescription slips and then falsely billing federal and state medical assistance programs for
prescription items that were never dispensed. using the forfeiture procedures available in money laundering cases, the
government has recovered $4.5 million in fraud proceeds that Nwankwo laundered through various bank and investment
accounts.

Civil forfeiture used to recover proceeds of Medicaid fraud from fugitive doctor

(Western District of Louisiana).- Dr. Camran Adly was a psychiatrist in Lafayette, Louisiana, whose practice consisted
almost entire ly of Medicaid patien ts. When  he was ch arged with Medica id fraud, he  wire transfe rred over $900,000  in
fraud proceeds to a bank account in Amsterdam and fled to Iran, his native country. Dr. Adly remains a fugitive, but using
the civil forfeitu re laws, the  governm ent recove red the fraud proceed s, including  the funds in  the Amste rdam account.

• Response to criticisms of the forfeiture laws

Last year, when I testified before this Committee, I acknowledged that the proliferation of forfeiture into new areas has
been controversial. When laws that were designed to seize pirate ships from privateers are applied to the seizure of homes,
cars, businesses and bank accounts, there are a lot of issues to sort out. How do we protect innocent property owners? What
procedures afford due process? When  does forfeitu re go too far , in violation o f the Excessive Fines  Clause of  the Eighth
Amend ment?

The Executive and Judicial Branches of government have been very active in this sorting out process. First, the
Department of Justice has issued detailed policy guidelines governing the use of the administrative, civil judicial, and
criminal forfeiture laws by all agencies of the Department.  See Department of Justice Asset Forfeiture Policy Manual
(1996). The Treasury Department has issued similar guidelines. Together, these guidelines insure that the forfeiture-laws
are administered fairly and  effectively, with all appropriate co nsideration given to the righ ts of property owne rs. moreover,
we have conducted an intensive series of training sessions for law enforcement agents and federal prosecutors, including
detailed instruction on how  to incorporate forfeiture into criminal cases instead of relying exclusively on the civil forfeiture
laws.

The courts have been extraordinarily active in this area as well. Ten forfeiture cases have been decided by the Supreme
Court in the last five years, and hundreds of cases dealing with all aspects of forfeiture procedure have been decided by the
lower courts. These  cases have given much needed clarity and definition  to the forfeiture laws and  the rights of p roperty
owners, but they have also left loopholes and ambiguities that only Congress can resolve through legislation.

The cum ulative effec t of these effo rts is evident. C riticisms of the  forfeiture pro gram have dropped dramatically
Procedures are better  defined; gu idelines are rig orously en forced. More than 80  percent of a ll forfeitures take place in
conjunction with a re lated arrest or prosecution. A nd as a result of the emph asis on criminal forfeiture since 19 94, more
than half of all contested forfeiture actions are now undertaken as part of criminal cases.

• Drop in receipts into the Forfeiture Fund

Reform of the forfeiture laws -- both through policy initiatives and case law -- has not been without cost. The statistics
kept by the Department of Justice regarding  the receipts deposited into the A ssets Forfeiture Fund show that adverse co urt
decisions and other factors have resulted in a dramatic decline in the amount of property confiscated from criminals since
1993. See chart appended as Exhibit 1.
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The follow ing statistics show the change in receipts and the  corresponding drop  in the amou nt of mone y available  to
fund law enforcem ent programs at the state  and local lev el.

1994 1995 1996 1997*

Total Receipts $549.9 $487.5 $338.1 $110.0
(millions)

Sharing with State $228.8 $217.3 $163.4 $35.1
and local law
enforcement

* first quarter

It is importan t to keep these facts in min d when  considering what additional legisla tive reform of the forfeitu re laws is
needed. Legislation to protect the rights of property owners must he balanced with legislation that restores and enhances
law enforcement's ability to use asset forfeiture to fight crime and restore property to victims. In short, we must not cross
the line that separates legis lation designed to insure fairness -- a  goal we a ll share -- from  legislation tha t provides re lief to
criminals; and we must not miss this opportunity to resolve ambiguities and close loopholes in the law that present an
unnecessary impediment to e ffective law  enforcem ent.

• Guaranteeing due process

In our testimony last year we said that asset forfeiture was an effective law enforcement tool, and the examples I have
given of recent cases  illustrate that po int. But we  recognized that "no sy stem, no p rogram, no tool of law  enforcem ent,
however effective at fighting crime, can survive for long if the public thinks that it violates the basic principles of fairness
and due p rocess that lie  at the core of  the American system  of justice." It is fo r that reason  that we have supported efforts to
re-vise the forfeiture laws to ensure fairness and procedural due process.

We said before and we say again that the burden of proof in civil forfeiture cases should be on the government. If the
governm ent is trying to  forfeit a person's house , it should have to prove that a crime  was com mitted and  that the property
was involved in that crime, the property owner should not have to prove the negative. We said before and we say again that
there should be a un iform innocent ow ner defense available to c laimants in all civil forfeiture cases. The S upreme Cou rt
may have held in Bennis v. Michigan that an innocent owner defense is not mandated by the Due Process Clause of the
Fifth Amendment, but that does not mean Congress cannot enact such protection by statute. We think it should.

In addition, we have said before and we say again that the time limits for filing claims should be extended to insure that
everyone has an adequate opportunity to obtain his or her day in court; that there should be relief for citizens whose
property is damaged while in government custody; and that the government should disgorge any interest it earns on money
that it seizes and later has to return.

All of these  protections  for the rights o f citizens and  property owners are  included in  H.R. 1745, the forfe iture bill
introduced by Rep . Schumer. We fully  support them and think that they sh ould be inc luded in w hatever leg islation this
Committee produces on the forfeiture issue. A section-by-section analysis of H.R. 1745 is appended to this testimony, and
we ask that it be made a part of the hearing record.

• Specifics of the Civil Asset Forfeiture Reform Act

H.R. 1835 also contains provisions that address these issues, and we applaud the efforts of Chairman Hyde to focus the
attention of Congress on this important subject. But the bill, as currently drafted, crosses the line between providing due
process and giving unintended relief to drug dealers, money launderers, and other criminals who prey on the elderly and the
vulnerable in our society. Let me give a few examples.

• Innocent owner defense

As I said, we support the enactment of a uniform innocent owner defense- A person who doe's not know that her
property is b eing used  illegally, or w ho becom es aware  of the illegal use but takes  all reasonab le steps to try to  stop it,
should not suffer the lose of the property through forfeiture. But H.R. 1835 goes beyond that. In its attempt to protect the
rights of inno cent third pa rties, it inadvertently allow s criminals to  insulate their p roperty from  forfeiture by  transferring  it
to their spouses, minor children and other friends and associates.

Section 2 o f the bill defines an innocent owner as, amon g other thing s, a person w ho acquire s an interest in  property
after the commission of the underlying crime without knowing that the property was involved in any illegal conduct. It does
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not matter how the person acquires the property: it could be a gift, transfer, inheritance, divorce settlement, or many other
things. As long as the new owner is "innocent," he would get to keep the property.

That, however, is precisely the problem. A drug dealer could transfer his drug proceeds to his children's college fund
and the children would get to keep it, because they would be "innocent owners." A con artist could buy his girlfriend a
yacht with  the money he stole from an elder ly widow  in a telemark eting schem e, and the g irlfriend would get to keep it,
while the elderly victim gets nothing. This problem has already arisen in the Third Circuit under current law, where the
court held that the head of the Philadelphia organized crime syndicate could transfer his Rolls Royce to his lawyer, and the
lawyer could keep it, because he wa s an innocent owner. See United S tates v. One 1973  Rolls Royce, 43  F.3d 794 (3d C ir.
1994).

In that case, th e court said  that if its decision  left the innocent owner statute in "a  mess," the  problem "originated  in
Congress when it failed to draft a statute that takes into account the substantial differences between those owners who own
the proper ty during the imprope r use and some of those who acquire it afterw ards." The court concluded, "C ongress sh ould
redraft the sta tute if it desires a d ifferent result."  But instead  of rectifying  this problem , the Act would codify it.

We understand that criminals have families -- children to feed and educate, spouses who need clothing and shelter. We
do not think, however, that the families of criminals deserve priority over the victims of crime. We do not think that drug
dealers sho uld he allow ed to use drug money to send their sons and  daughters  to Harvard, while the  children of  honest,
hardworking Am ericans mu st struggle to fin d the resources for high er education. Money stolen from  elderly citizen s should
be returned to the victims, not used to build a mansion in Malibu for some fraud artist's friend or associate.

The solution to this problem is to provide, as the criminal forfeiture statute has provided since 1984, that persons who
acquire property derived from, or used to commit, a criminal act are protected only if they are bona fide purchasers for
value. See 21 U.S.C. 9 853(n)(6)(B); United States v. Sokolow, 1996 WL 32113 (E.D. Pa. 1996) (wife and daughter have
no right to defendant's fraud proceeds because they are not purchasers; money forfeited by the government will be restored
to the victims). That is, if someone, in  good faith , buys prop erty from a c riminal with out know ing that it is sub ject to
forfeiture, he  should be  protected, b ut if the criminal tries to insula te the prope rty from forfeiture by tran sferring it to his
wife, children, girlfriend or other third party who gives nothing in return, the law should say "no!" The innocent owner
defense in section 202 of H.R. 1745 is the appropriate way to address this concern.

• Return ing property to  crimina ls

H.R. 1835 also contains a provision that would require the government to return seized property to criminals pending
trial in the forfeiture case in order to avoid a "hardship." We understand that there may be instances where a truly innocent
person's property is seized from a wrongdoer and held pending trial -- undoubtedly to the inconvenience of the innocent
claimant. But in thousands of cases every year, property such as cars, airplanes, cash and other easily disposable items
seized from drug dealers, gamblers, pornographers and money launderers. It makes no sense to write into law a provision
that allows such people to retain possession of the seized property pending trial, You cannot give a pile of cash back to a
drug courier just because he claims some "hardship" will befall him. No matter what guidelines are written into the statute,
the property will simply d isappear.

When w e seize a flashy car from a  notorious d rug dealer , we send  a strong me ssage to the  community that crime will
not pay. If that same car is back on the street a week later because the owner claimed some hardship, we would send the
opposite message -- that law enforcement is a paper tiger, and criminals can flaunt the spoils of their trade without fear of
consequences.

When we seize vessels, vehicles and aircraft used in drug trafficking and other smuggling offenses, we prevent the
criminal from using the property again to commit new crimes while the forfeiture case goes to trial. But if a person who
uses his truck three days a week to transport illegal aliens, and four days a week to transport vegetables, can recover the
truck pending trial because the seizure results in a "hardship" to the vegetable business, we will lope the most effective tool
we have of depriving criminals of the instrumentalities of crime.

As this last example illustrates, the release-of-property provision will cause enormous problems for the immigration and
Naturaliza tion Service, which seizes 9,000 automobiles a year, m ostly along  the Southwest Border, as part o f its
enforcement program against the transportation and smuggling of illegal aliens. To say the least, illegal aliens and
smugglers have a poor track record when it comes to appearing for trial with their property ready for forfeiture. If the cars,
trucks, vessels and other conveyances se ized by the INS have to be returned to the sm ugglers to avoid a "ha rdship," there
will be little left of the anti-smuggling program.

Yet, in any  case in wh ich INS re fused to release the veh icle, section 2  of the Act w ould perm it the claiman t to apply
immedia tely to federa l court for an  order forcing the agency to do so , and the court would  have to rule  on the request within
30 days! The Courts along the Southwest Border are already overwhelmed with civil and criminal cases related to border
interdiction. See Washington Post, May 15, 1997, page A1. To add 19,000 more cases, each of which would have to be
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resolved within 30 days, to the dockets of those courts would overwhelm the judiciary and threaten to bring justice to a
standstill.

As long as H.R. 1835 contains a provision that requires the government to give a seized airplane back t a drug dealer, or
seized photocopy equipment back to a counterfeiter -- supposedly to avoid a "hardship" pending trial -- it crosses the line
between  a measure  designed  to ensure fa irness, and  a measure  that simply p rovides a w indfall for crim inals. We th ink this
provision  should be  dropped  from the bill.

• Clear and convincing evidence

In addition to shifting the burden of proof to the government, H.R 1835 would elevate the standard of proof from
"preponderance of the evidence" to "clear and convincing evidence." Placing that burden on the government is appropriate,
but elevating the standard is uncalled for. Indeed, at last year's hearing, Chairman Hyde agreed with us on that point. See,
Transcrip t of hearing  before the C ommittee  on the Jud iciary on H .R. 1916 , the "Civil A sset Forfeitu re Reform  Act," 104 th
Cong., 2d Sees., July 22, 1996, at 234.

If the standard of proof is "clear and convincing evidence," there will be cases where the government is able to establish
by the weight of the evidence that the property constitutes criminal proceeds, yet the criminal will be able to keep it. That
makes no sense . If we establish by the w eight of the evidence tha t money in a bank  account was ob tained in a Medicare
fraud scheme, the money should go back to the taxpayers, not left in the pockets of the dishonest health care provider. if we
prove by the weight of the evidence that a gold chain was purchased with the money stolen in a telemarketing scheme, the
gold should be forfeited and sold so that the victims can be reimbursed. But the Act would let the doctor who defrauded
Medicare keep the money, and it would let the telemarketer keep the gold chain, if the evidence merely met the
"preponderanc e" standard and no t the higher standard of "clea r and convincing evidence."

The greatest adverse impact of the clear and convincing standard is certain to be felt in cases involving sophisticated
international money laundering on behalf of the South American drug cartels. Such schemes invariably involve shadowy
transactions through ba nk secrecy jurisdictions conducted by shell corp orations claiming to be in the  travel, import/export
or money  remitting business. In such cases, the evidence linking the  money to  drug traffick ing may be entirely
circumstantial: it will be difficult enough to continue to prosecute such cases successfully with the burden of proof on the
government. Under a "clear and convincing" standard, however, such cases would become close to impossible to win. The
American people certainly want fairness in the forfeiture laws, but they do not want to grant immunity to the financial
henchmen of the drug lords. If anything, the law should preserve our ability to combat international money laundering by
giving law enforcement new tools to gather evidence from overseas, and by giving the government the benefit of
presumptions based on certain conduct typical of these schemes that will enable the prosecutor to satisfy his burden of
proof. 

Statutes requiring the government to meet a "c lear and convincing " standard are extremely rare. See e.g. 18 U .S.C. 9
3524(e)(1) (stripping non-custodial parent of visitation rights with child when custodial parent is relocated as a protected
witness), In civil cases, such as those filed under the False Claims Act, 31 U.S.C. § 3729, and the bank fraud statutes, 12
U.S.C. §  1833a, to g ive just two  examples, the "preponderance" standard is routinely  applied. If tha t standard is adequate to
protect the rig hts of defense contrac tors, health care providers and bankers, it is hard  to understand why  a higher stan dard is
needed to protect the rights of drug dealers, money launderers, pornographers, gamblers and others subject to the asset
forfeiture laws.

• Remedy for failure to give notice of administrative forfeiture

The vast majority of forfeiture cases are uncontested. These are cases in which the government seizes property and
sends notice of the forfeiture to the property owner, but no one files a claim. Such cases, which account for So to 85
percent of all Justice Department forfeitures, are called administrative forfeitures.

Under current law, the seizing agency, pursuant to Justice Department internal guidelines must send notice of the
forfeiture action to potential claimants within 60 days of the seizure, unless the time limit is waived for good cause by a
supervising official. Also under current law, if the government fails to make a reasonable effort to give notice of the
forfeiture to potential claimants, and a person who did not receive notice later claims an interest in the property, a federal
judge may orde r that the forfeiture action be started ove r again. United States v. W oodall, 12 F.3d 791, 793 (8th Cir. 1993 ).
Such claims are almost invariably filed by federal prisoners who assert that they did not receive the forfeiture notice
because the seizing agency sent it to the wrong place of incarceration as the prisoner was moved throughout the corrections
system. See e.g. United States v. Clark, 84 F.3d 378 (10th Cir. 1996); United States v. Franklin, 897 F. Supp. 1301, 1303
(D. Or. 1995); Hong v. United States, 920 F. Supp. 311 (E.D.N.Y. 1996); Concepcion v. United States, 938 F. Supp. 134
(E.D.N.Y . 1996); Scott v. United  States, 1996 WL  748426 (D.D .C. 1996).

H.R. 1835 would change this process in two significant ways. First, it would codify the 60-day guideline and require the
seizing agency to go  to court to get a waiver instead  of getting it from a supervising o fficial within the Department --
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another process certain to burden the judiciary unnecessarily, given the 30,000 seizures per year made by Justice
Departm ent agenc ies. Second, it would  change the remedy  for the failure  to provide  notice by a llowing the claimant s imply
to, void the forfeiture," and bar the government ever from re- initiating the forfeiture action.

Again, this issue is one that arises almost always in the context of a federal prisoner who did not receive notice through
the prison system. it is laudable to recognize that prisoners, like everyone else, have due process rights. But it makes no
sense to give prisoners a windfall by allowing them to "void a forfeiture" anytime the Bureau of Prisons is unable to deliver
notice of administrative forfeiture of property to the current prison address. If H.R. 1835 were enacted, instead of having
judges order that forfeiture proceedings start again by returning to the status quo ante in such cases, we would be subjected
to the of check presentation ceremonies in which prisoners serving long terms of incarceration for drug dealing, money
laundering and other crimes are presented with reimbursement checks for seized funds to spend while enjoying the
comforts of the federal penitentiary.

If current law needs to be changed at all, it should be in the other direction -- to require that any claims filed by persons
asserting lack of notice be filed within two years of the seizure of the property. That would cut off claims by persons, such
as federal prisoners, with lots of time on their hands who are inclined to file claims as much as five and six years after the
date when they were arrested and the property was seized. Section 103 of H-R. 1745 addresses this problem.

• Appointment of counsel

One other provision  of H.R. 1835 that de serves special note is the  one prov iding for court-appoin ted counsel in civil
forfeiture cases. The p rinciple that no person should be d enied the m eans to seek redress in  the courts ag ainst unreasonable
government action is recognized in the Equal Access to Justice Act ("EAJA"). That statute provides that any person who
prevails against the gov ernment in  a case in which the governmen t action was not "subs tantially justified " is entitled to
recover attorneys fees. See Creative Electric v. United States, 1997 WL 151779 (N.D.N.Y. 1997) (if claimant, after filing
claim and cost bond, has to go to court to force government either to file complaint or return property, claimant is entitled
to EAJA fees ).

Given the availability of EAJA fees, there is no need to authorize the court to appoint counsel in civil forfeiture cases.

Such au thority is only  going to encourage a ttorneys looking for court appoin tments to file fr ivolous cla ims. Indeed, with
tens of thousands of forfeiture seizures taking place every year, the burden on the courts just to hear the motions for
appointment of counsel is likely to be enormous. Moreover, this provision is likely to be enormously expensive. The Act
would pay for the co sts of court- appointed  counsel out of the Assets Forfeitu re Fund. in  other words, money that now  is
ear-marked for use by state and local law enforcement agencies would instead be used to line the pockets of criminal
defense attorneys. As mentioned previously, the Assets Forfeiture Fund has already been reduced by over $200 million
since 1994, and money available for local police departments dropped by $65 million in the last year alone. H.R. 1835
would reduce the remaining m oney ava ilable to state an d local law enforcem ent to nothin g. in our view, such a  result
would be contrary to the important principle that, although taxpayers generally do bear the costs of law enforcement, such
costs should, where possible, be borne by the criminals who are responsible for creating them. Enactment of this provision
of H.R. 1835 would be akin to sticking a siphon into the Fund and draining the remaining money into the coffers of the
defense lawyers , guild- As a policy choice, we think that would be wrong.

• Provisions that should be added to the Civil Asset Forfeiture Reform Act

Equally important, we are concerned that H.R. 1835 fails to include provisions that are needed to make the asset
forfeiture laws more effec tive as law enforcem ent tools. The most imp ortant element of any as set forfeiture reform
legislation must be a sense of balance, but the Act fails to contain any provision that addresses the concerns of law
enforcem ent.

For exam ple, it is right to pu t the burden  of proof on  the govern ment in civ il forfeiture cases, but it is wro ng to omit
provisions that allow th e government to ga ther the evidence needed to meet its evidentia ry burden . H.R. 1835 should
contain provisions allowing attorneys for the government to issue subpoenas for evidence in civil forfeiture cases in the
same wa y that they a re issued in federal health  care cases,  anti-trust cases, bank frau d cases and civil RICO cases. A nd it
should let the government's civil attorneys have access to the grand jury material already in the possession of its criminal
prosecutors.

Also, if we are revising the civil forfeiture laws, we should address the problem that arises when claims are filed by
fugitives. Before 1996, the federal courts employed a rule, known as the fugitive disentitlement doctrine, that barred a
fugitive from  justice from attempting  to hide beh ind his fugitive status wh ile contesting  a civil forfeiture  action aga inst his
property. See United State v. Eng, 951 F-2d 461, 464 (2d Cir. 1991) ("a person who is a fugitive from justice may not use
the resources of the civil legal system  while disregarding its law ful orders in a related criminal action").
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But last year, the Supreme Court held in Degen v. United States, 116 S. Ct. 1777 (1996), that as a judge-made rule, the
sanction of absolute disentitlement goes too far. Instead, it is up to Congress to enact a statute that, as the Court described
it, avoids "the spectacle of a criminal defendant reposing in Switzerland, beyond the reach of our criminal courts, while at
the same time mailing papers to the court in a related civil action and expecting them to be honored." Degen, 116 S. Ct. at
1778. W e think that the codification of the fug itive disentitlem ent doctrine  should be  part of the A ct.

The most serious omission is that H.R. 1835 does not contain any of the provisions needed to enhance the criminal
forfeiture laws. The recent shift to criminal forfeiture in the federal courts has revealed numerous deficiencies in the
criminal laws that have hampered our ability to make full use of those statutes. Nothing would do more to encourage the
use of criminal forfeiture and to  decrease the govern ment's reliance on civil forfeiture than to enact compreh ensive reform
of the criminal forfeiture laws.

In particular , the law should allow  the government to pu rsue criminal forfeiture an y time a statu te authorizes civil
forfeiture; and it should allow the governmen t to restrain property subject to forfeiture p re-trial, so that the property doesn't
disappear while the criminal case is pending. Title V of H.R. 1745 contains these and a comprehensive set of other
proposals that would make the criminal forfeiture statutes the equal of their civil counterparts as effective crime-fighting
tools. Those provisions should  be made  a part of the A ct.

Finally, and most imp ortantly, once the perceived procedural deficien cies of the civil forfeiture laws are add ressed, there
is no reason not to expand forfeiture into new areas where it can be used to combat sophisticated and serious criminal
activity. From telemarketing to terrorism to counterfeiting to violations of the food and drug laws, the remedy of asset
forfeiture should be applied. indeed, unless someone can name a crime for w hich the offender should be allow ed to retain
the proceeds, the forfeitu re laws sho uld be extended to reach the proceeds of all crim es in the fede ral criminal code. Title
III of H.R. 1745 contains num erous prov isions designed to ach ieve this goa l.

• Conclusion

At the conclusion of my testimony a year ago, I said that a balanced forfeiture bill would ensure that "the forfeiture laws
of the U . S. will be tough but fair -- tough but fair -- which is exactly what the American people have a right to expect." I
still very much believe  that. Work ing togethe r, we can c raft a balanced set of forfe iture laws that combine fairness w ith
effective law enforcement. In our conversations over the past weeks, we have made a start. We should continue. We have a
long way to go, but a balanced bill that law enforcement can support is within our grasp.

STEFAN D. CASSELLA

Assistant Chief, Asset Forfeiture and Money Laundering Section, Criminal Division
United States Department of Justice

1997 WL 311709 (F.D.C.H.)
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3. Statement of David Smith, 1997 WL 11233673
Congressional Testimony by Federal Documen t Clearing House

Copyright 1997 by Federal Document Clearing House, Inc.

Wednesday, June 11, 1997

Civil Asset Forfeiture
David B . Smith

Statement of David B. Smith on behalf of National Association of Criminal Defense Lawyers before Committee on the
Judiciary, U.S. House of Representatives Regarding Bi-Partisan Bill to Provide a More Just and Uniform  Procedure for
Federal Civil Asset Forfeitures ("Civil Asset Forfeiture Reform Act of 1997") presented on June 11, 1997.

Chairman Hyde, Mr. Conyers, Other Distinguished Co-Sponsors of this bill and Members of the Committee:

On behalf of the National Association of Criminal Defense Lawyers (NACDL), I thank you for inviting me to speak at
this hearing. Also appearing before this Com mittee today. and at its hearing  last July is my fellow co-chair of our Forfeiture
Abuse T ask Force , E.E. (Bo) Edwards. And appearing  beside me  too is our Pre sident-Elect, also an asset forfeiture expert,
Gerald B . Lefcourt.

NACDL  is the preeminent organization in the United States advancing the mission of ensuring justice and due process
for persons accused of crime. A non-profit, non-partisan, professional bar association formed in 1958, among our 9,000
direct members and 22,000 state and local affiliate members are private criminal defense lawyers, public defenders, judges
and law professors committed to preserving fairness within the American justice system.

It would be difficult to imagine a more egregious deviation from the American commitment to the rule of law, or one
more dangerous to citizen rights and liberties, than the civil asset forfeiture statutes. I want to emphasize our deep
appreciation to you. Chairman Hyde, Mr. Conyers. and the other members of the Committee who have taken the lead on
forfeiture reform.

I. INTRODUCTION

I am the au thor of the leading treatise  on forfeiture  law, Prose cution and  Defense  of Forfeiture  Cases. I was the depu ty
chief of the Asset Forfeiture  Office of the Crimina l Division when it w as first set up in 1983. I helped d raft the forfeiture
provisions of Comprehensive Crime Control Act of 1994. which did so much to make forfeiture a powerful weapon in the
fight against crime. Back then it was hard to get agents and prosecutors to use forfeiture. It was something most of them
weren't familiar with. Certainly, no one then anticipated the widespread use, and frequent abuse, of forfeiture powers we
see today.

Reform of the civil forfeiture laws  is long overdue. Eve n most prosecutors an d agents I speak with recognize that –
privately, anyway.

For your convenience, I have attached our thorough statement from the hearing of July 22, 1996, with its attachments A
and B: section by section critiques of the DOJ's proposal (introduced at the urging of DOJ just a couple weeks ago by
Congressman Schumer). There is much more in the DOJ and Treasury proposals and our criticism of them than can be
addressed in this hearing. But believe me, their proposals are deeply troubling. I hope you will analyze them, and our
critiques of them, very carefully.

As our prepared sta tement from  last July's hea ring continues to state our position o n forfeiture re form, I will m ake this
statement b rief I'll simply update our p revious statement and  re-empha size the importance of  what I see a s four especially
key prov isions of this p raiseworth y bipartisan  bill:

* placing the burden of proof on the government, where it belongs, and by an appropriate standard -- clear and
convincing evidence;

* providing a mechanism for the court to appoint counsel for indigent claimants;

* establishing a uniform "innocent owner" defense for all civil forfeitures.

* establishing time limits fo r providing  notice of a se izure and fo r filing a civil forfeiture complaint in court.

II. FOUR KEY PROVISIONS OF THE BILL -- SPECIFICALLY
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A. Burden of Proof

I'll never forget a speech I heard Judge Stephen Trott give a large group of prosecutors at the DOJ in the mid-1980s.
Judge Trott was the Assistant Attorney General in charge of the Criminal Division at the time. (He is now a federal judge
on the Nin th Circuit, appointed in 1 988 by P resident Reagan.) H e had served for man y years as a  deputy dis trict attorney in
Los Angeles. Wh en he became U.S . Attorney  for the Cen tral District of C alifornia, Jud ge Trott disc overed federal civil
forfeiture, H e was simply amazed, he told u s, that you could conf iscate someone's property mere ly by show ing probable
cause for forfeiture. It seemed unbelievable to him coming from the California state system.

And indeed it is amazing that a statutory burden of proof so oat of line with current notions of due process could have
survived this long. Yet, it has. But with your reform efforts, finally, we hope we are on the verge of correcting this abusive
anomaly in American law.

Thanks to years of efforts, congressional, litigation, and journalistic, now even the DOJ concedes that the burden of
proof must be raised, T he Treasu ry Department still dem urs, at least w ith respect to th e specific fo rfeiture statute s it
administers. But its position is increasingly untenable. See e.g., United States v. One Parcel of Property at 194 Quaker
Farms Road, 85 F.3d 985, 989 (2d Cir. 1996) ("after [the U.S. Supreme Court's decision in] Austin, it is now an open
question whether 21 U.S.C. 881(a)(7) warrants civil or criminal due process protections, or possibly some hybrid of the
two"; suggesting tha t burden of proof may be unconstitutiona l); United States v. Leaseh old Interest in 121 Nostrand Ave.,
760 F. Supp. 1015, 1032 (E.D.N.Y. 1991) (government should be required to prove case under 881(a)(7)by clear and
convincing evidence); United States v. $12.390.00, 956 F.2d 801, 807-12 (8th Cir. 1992) (Bearn, J., dissenting)
(questioning constitutionality of burden of proof under 19 U.S.C. 1615); United States v. $191,910.00 U.S. Currency, 16
F.3d 1051, 1069 (9th Cir. 1994) (disparity between government's and claimant's burdens "involves a serious risk that an
innocent person will be deprived of his property"); Department of Law Enforcement v. Real Property, 588 So.2d 957 (Fla.
1991) (landmark decision striking  down F lorida's forfe iture law and holding  that due process require s state to prove its civil
forfeiture case by clear and  convincing evidence); Wohlstrom v . Buchanan, 88 4 P.2d 687, 692  (Ariz. 1994) ("Forfe iture
statutes have increasingly been criticized for threatening due process rights by allowing the government to establish
probable cause under a lesser standard of proof, and thereafter shifting the ultimate burden to claimants."); State v.
Spooner, 520 So. 2 d 336 (La . 1998) (state  constitutional guarantee of due pro cess require s that government prove its
forfeiture case by at least a preponderance of evidence as property owner is entitled to a presumption of innocence similar
to that in a criminal case; some members of Court would require clear and convincing evidence or proof beyond a
reasonable doub t).

The bill's proposal to raise the bar to clear and convincing evidence is supported not only by due process considerations,
but also by  state law precedent. So me of our n ation's largest states -- includ ing California, New  York- and Florida -- rig htly
require clear and convincing evidence by the State to support a civil forfeiture of a citizen's property.

B. Appointed Counsel

Nor is the bill's proposal to give  the district judge discretion to appo int counsel for indigent claimants a radical departure
from current law. But it is an important improvement to the current law. Once again, fundamental due process
considerations strongly support the provision. In the U.S. Supreme Court case, Lassiter v. Department of Social Services,
452 U.S. 18 (1981), for example, concerning a parental termination proceeding, the Court held that where the government
seeks to deprive a citizen o f an important non-liberty (e .g., property) interest, due process may very w ell require
appointment of counsel for an indigent defendant. In fact, courts have already held that, under Lassiter there is a due
process right to appointed counsel in a civil forfeiture case, at least in some circumstances. See e.g., United States v.
Forfeiture, Property, All Appurtenances, 803 F. Supp. 1194 (N.D.Tex. 1992). Commonwealth v. $9,847,00 U.S. Currency,
637 A.2d 736 (Pa. Cmwlth. 1994).

District judges currently have authority to appoint pro bono counsel for an indigent prisoner claimants, under 28 U.S.C.
1915(d). See e.g., Onwubiko v. United States. 969 F.2d 1392, 1399 (2d Cir. 1992). However, they rarely do so.  See 1
David B. Smith, Prosecution and Defense of Forfeiture Cases, 11.02, 11-12 (1996). This suggests that they will not make
inappropriate appoin tments of co unsel under the similar appointme nt provision  in this bill. On  the other hand, the exp licit
provision in the bill for reasonable attorney compensation should result in a much-needed increase in the number of
appointments for civil asset fo rfeiture cases as compared with the experience under 1915(d ).

It is importan t in this respec t to remember that counsel appo inted unde r the Criminal Justice Act (CJA), to  represent a
criminal defendant may also represent that defendant in a related civil forfeiture proceeding under current law. 18 U.S.C.
3006A(c) states that on ce counsel is appointed  under CJA, he is to represent his client "at every stage of the proceedings...,
including  ancillary matters appropriate to the p roceeding s." See e.g ., the Guide to Judiciary  Policies and  Procedure, Vol.
VII, Chapter 2, specifically indicating that representation in a civil forfeiture proceeding or on a motion for return of
property pursuant to Rule 41(e) is appropriate under section 3006A(c).[1]
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All this bill would do is extend the same authority to appoint counsel for indigent civil forfeiture claimants who do not
face related criminal charges. Representation should not depend on the "fortuity" of whether one faces a related criminal
case.

No matter how fair the formal civil forfeiture procedures are, the process can never really be fair if a claimant is forced
to represen t herself, Th is is a critical prov ision that mu st be in the fina l bill.

[1]  Guidelines 2.01(F)(5)(v) and (vi), reprinted as an appendix to United States v. One 1985 BMW 318I, 691 F.Supp.
1074 (N .D.Ill.1987). (How ever, in this ca se, the cour t held that it was withou t authority un der the Crim inal Justice A ct to
appoint counsel to rep resent the wife of a CJA  defendant who  was contesting the forfe iture of her property,)

The Government's primary objection to this provision is that the cost of providing counsel would be paid from the DOJ
and Treasury Asset Forfeiture Funds -- that is the funds that are derived from forfeited property from which the agencies
seizing the property now derive a direct pecuniary benefit. But the question of where the money comes from is an issue that
should remain entirely separate from the merits of this provision. NACDL is not necessarily opposed to a different funding
mechanism if that is what it takes to get this badly needed provision enacted. However, we have concerns about deploying
the much less certain annual CJA appropriations- At the very least, if that mechanism is to be used, the Administration
must commit itself to using its am ple influence to help ensu re an adequate increase in the annual CJA  appropriations- I
must stress, though, that NACDL's position is that the current CJA appropriations are, and have been for several years,
quite inadequate to cover current demands. And rather than placing a new tax burden on Americans, it would seem much
more economical and fair, and  certain, to have the appointment dollars come the Asse t Forfeiture F und now  the essentially
exclusive till of the government seizors.

C. Innocent Owner Provision

The third key pillar of the  bill in my opinion is the un iform prov ision for an innocent pro perty owner defense to
forfeiture. You might well ask: Who could argue with that, especially when the defense provided merely tracks current law
under 21  U.S.C. 881 and 18  U.S.C. 981? But somehow , the Government nonetheless opposes  even this
modest provision.

The DOJ says it favors a uniform innocent owner defense, but then says it wants a defense that is much narrower than
the one currently provided under the two main federal civil forfeiture statutes! That is not civil asset forfeiture reform.
Clearly, the  purpose o f the worthy reform ef fort reflected  in the bill is to ma ke it harder fo r the Government to  confiscate
the property of innocent persons, not easier.

Meanw hile, the Treasury Department is o pposed to  adding any kind of innocent ow ner defense to the many statutes it
enforces -- even a defense as unreasonably narrow as the one the DOJ supports. This is an especially outrageous position.

In his concurring opinion in the unfortunate 5-4 Supreme Court decision in Bennis v. Michigan 516 U.S. 116 S.Ct. 994
(1996), Justice Thomas actually urged Congress to take the responsibility he did not think the courts could properly take
(i.e., withou t being und uly activist), fo r protecting  innocent p roperty ow ners. See B ennis 116  S.Ct. at 100 2. And h is call to
Congress has been echoed by  every editorial writer and co mmentator writing about Bennis See e.g., Nation's Foun ders
Would Gasp at Court's Stance, USA Today, March 5, 1996 (in "an appallingly unfair decision" Court has "given police the
go-ahead to prey on and plunder innocents"); George F. Will, Mrs. Bennis' Car Washington Post, March 10, 1996 at C7
("So it is time for the political branches of state governments and the federal government to act on the clear signals from
[Justice] Thomas and others concerning the need to protect innocent persons who cannot reasonably be considered
negligent concerning the misuse of their prope rty").

Treasury  simply has  its head stuck in the sand , Its adaman t opposition  to any innocent own er defense  with respect to
"its" forfeiture statutes, certainly speaks volumes about the unreasonableness of Treasury's views on the whole subject of
forfeiture.

D. Enfo rceable Time Limitations for Notice and Com mencement of Forfeiture Suit

 The final c ritical pillar of the  bi-partisan b ill is its establishment of enforceable time limits for the government to
provide notice and commence a forfeiture suit, First, the measure establishes a much-needed, 60 day time limit for the
governm ent to prov ide notice o f the seizure  and its intent to  forfeit the property. Second. if a person files a cla im letter with
the seizing agency, the U.S. Attorney would then have to file a civil forfeiture claim within 90 days of the receipt of the
claim letter.

These time limits give the government ample time to initiate the forfeiture action. In fact, they provide much more time
than most state forfeiture statutes allow. Moreover, the time limits are flexible. The government may ask a court to extend
them for good cause.



CAFRA Legislative History May 2000 

213

Although the time limits in the bill are flexible, they do have necessary teeth. If the government fails to comply with the
time limits and fails to obtain an extension of time for good cause shown, it may not proceed with the forfeiture action. The
same remedy is fou nd in most state forfeiture statutes. And it is found in the federal cod e, at 21 U.S.C. § 888(c). However,
Section 888 covers only conveyances seized for drug-related offenses.[2] The same protection against government
foot-dragging should be afforded to all property owners, and not just alleged drug dealers.

III. CONCLUSION

I would like those members of the Committee who m ay still be reluctant to get behind this bi-pa rtisan forfeiture reform
bill to know that NA CDL and  this Committee's staff coun sel have made every effort to accommodate the Administration's
concerns  and objec tions and to  craft a bill that the  law enforcement ag encies can  support, B ut we simp ly cannot accede to
demands to support a "comprom ise" bill that fails to ensure that the procedu res by which property gets forfeited are
fundamentally fair. We cannot endorse any bill that "compromises" away American liberties.

[2] Interestingly too, sec. 888 (c) gives the government only 60 days to file a complaint. This bill gives the government
an extra 30  days to do  that.

We are greatly con cerned that while leaders of this Committee ha ve been work ing to reform the civil asset forfeiture
laws, DOJ has been vigorously lobbying Congress and the U.S. Judicial Conference Committee on Rules of Practice and
Procedure for extreme changes to our nation's criminal forfeiture laws. These criminal forfeiture laws are also in need of
reform, though not as critically as the civil forfeiture laws. But the DOJ's proposals in this area are not those of reform. The
DOJ's p roposals include for ex ample a rad ical diminu tion of the his toric American right to tria l by jury. Indeed, they w ould
do away with the right to any trial at all on the issue of forfeiture.[3]

We would hate to see this Committee's worthy civil forfeiture reform efforts negated by another bill turning criminal
forfeiture into just another, even worse instrument of oppression.

The DOJ's criminal forfeiture efforts, including its encouragement of the power-wishlist recently introduced by
Representative Schumer, strike me as completely inconsistent with the DOJ's claim that it favors forfeiture reform.

[3] Rather, the DOJ wants to wrongly treat criminal forfeiture as a simple sentencing matter -- just like a sentencing
guidelines issue.

I urge the DOJ to reconsider those proposals. And I respectfully urge Mr. Schumer, and every member of the
Committee, to review  NACDL's ve ry detailed c ritiques of the  DOJ and Treasury civil and c riminal forfe iture proposals, in
the Statement of July 22, 1996 before the Committee, attached to this Statement, at Attachments A and B.[4] If the DOJ
succeeds in turning this bill into a law enforcement Christmas Tree, it will be worse than no reform.

NACDL's leg islative directo r, Lesilie Ha gin, is availab le at any time  in our Washington, D .C. office. A nd my off ice is
right across  the river in A lexandria,  Virginia. W e would  be happy  to meet with any Me mber of the ir staff at any time to
discuss this bill or the larger subject of forfeiture reform at grater length than we can do here.

Once again, Mr, Chairman, th ank you  for the opportunity to tes tify on this important ma tter, and for your leadership in
bringing fo rward this v ital reform bill. I am pleased  to see it already enjoys su ch strong b i-partisan support.

[4] Please see also the second attachment to this Statement, also contained in the July 22, 1996 Hearing Report. This is a
detailed 21  page letter I w rote on beh alf of NACDL to  Stefan D. Cassella, on September 5, 1996. That letter  also sets forth
our views on some of the DOJ's most objectionable criminal forfeiture proposals, as well as its civil forfeiture proposals.
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Text as Prepared fo r Delivery
June 11, 1997

TREASURY EXECUTIVE OFFICE FOR ASSET FORFEITURE DIRECTOR JAN P. BLANTON 
HOUSE JUDICIARY COMMITTEE

Mr. Chairman, and to all the members of the Committee, good morning. My name is Jan Blanton and I am the Director
of the Department of the Treasury's Executive Office for Asset Forfeiture. I am pleased to appear before you today to offer
our views on H.R . 1835 and the changes it wou ld bring about in federal forfeiture. W ith your permission, I w ould like to
make a brief opening statement after which I would be glad to answer any questions you or the other members may have.

When I was last privileged to appear before your committee almost a year ago to speak to the merits of a bill aimed at
reforming civil asset forfeiture, I took as my theme the reasoned progress that the Congress and law enforcement together
have made over the years in crafting and applying the forfeiture authorities we have today. That cooperative effort has put
federal law enforcement in a position where it can go after the proceeds and instrumentalities of crime.

It has empo wered us to be able to  strike at the ve ry core of cr iminal organizations. It has become a pivotal element in
our overall enforcement strategy. And it has even benefitted the too often forgotten victims of criminal activity. In FY
1996, our Treasury Forfeiture Fund alone oversaw the return of over $50 million to the victims of financial fraud. In the
current fiscal year, we likewise expect to return over 30 million taxpayer dollars recovered from a Medicare fraud scheme.
Financial fraud and health care fraud-just two of the areas in which federal forfeiture helps the victimized.

We are neither unaware of nor insensitive to concerns that forfeiture law can and should be further refined. The citizens
of the United States will be comfortable with federal forfeiture authorities as long as they have faith in the integrity of the
program. That faith is best secured by the legislature's enactment of needed  statutory changes and  by the executive's
development of program policies and guidance that reflect America's sense of fair play.

We have taken  important measures  in a number of areas to ensure that we will fulfill our end  of this responsibility. In
the last five years since the establishment of the Treasury Forfeiture Fund, we have listened attentively to the criticisms of
forfeiture pro grams. W hile some o f this has been directed to  programs at the state and local leve l, we have  heeded the valid
complaints and w e have tightened up  our program. W e have stressed com prehensive training for all Treasury forfeiture
personnel-from our special agents and their supervisors to our seized property managers. We have underscored the
importance of considered and responsible seizures and the need for pre-seizure planning that makes these possible. We
have emphasized quality in seized property management so that value, whether it be forfeited or returned, is never
carelessly diminished. And recognizing that justice delayed is often 'ustice denied, we have directed Treasury law
enforcement to keep on top of their forfeiture caseloads, especially with regard to the adjudication of administrative
forfeitures.

We are doing whatever it takes  to ensure that Treasury's forfeiture  progam a lways affo rds due pro cess-that it strives to
notify all affected parties, that it invites arguments against the intention to forfeit, that it accommodates the indigent and
that it offers opportunities to achieve just resolutions short of forfeiture in appropriate cases. In short, we are striving not for
advantage but for fairness.

How best to fulfill the other end of that responsibility for the public's faith in federal forfeiture authority is wh at we are
here today to consider. Forfeiture law should ensure its recognition of basic protections afforded property rights. For
instance, we share your support of the concept of a uniform innocent owner provision and of shiffing [sic] the burden of
proof in certain cases. But we must register our reservations about H.R. 1835.

These reservations center first upo n how th is bill would  amend several section s of the Tarif f Act of 1930, codified in
Title 19 USC, by:

* raising the standard of proof from probable cause to clear and convincing evidence; and by,

* eliminating cost bonds to pursue a civil judicial proceeding.

We also have other reservations about how this bill would affect forfeiture authorities beyond Title 19 by:

* providing for appointment of counsel in any and all civil forfeiture actions;

* providing for the relea se of seized  property p rior to forfeiture if the seizure  causes sub stantial hardship on a cla imant;
and
 

* providing for a cause of action to release property pending the completion of the forfeiture proceeding.
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With regard to Title 19 civil forfeiture authorities, it is important to keep in mind that these involve statutes concerning
national self-protection. The  Customs forfeiture law s served as a template for m uch of the expand ed criminal forfeiture
authorities enacted during the last two decades. If the application of the Title 19 forfeiture model to other titles of the code
has left some of these more recent forfeiture laws in need of changes, it is not because of inadequacies in the Title 19
model. Let's reform what needs to be fixed and not weaken the ability of the Treasury Department to protect the American
public and hamstring federal law enforcement in its fight against drug trafficking, fraud and illegal arms trafficking at the
border. Amending Title 19 is not the way to implement civil forfeiture reform. We submit that reform is best accomplished
through our cooperative, measured efforts to implement changes in the appropriate body of statutes.

While we can appreciate the overall reform  intentions o f H.R. 1835, we fear that its changes to Title 19 authorities  will
have a sign ificant adverse impact on Treasury forfeiture activities. Cus toms laws codified in  Title 19 are d esigned to
prohibit the introduction of contraband items into the United States, protect intellectual property rights along with the
public health and safety, facilitate trade and expedite the collection of import duties. In addition, at the border, our Customs
Service stands in the p lace of num erous othe r federal agencies, enfo rcing hundreds of provisions o f law protecting the well
being of America’s citizens.

It must be recognized that at the border Customs officers routinely detect goods being imported or exported in violation
of law. Many of these violations make the goods subject to seizure and forfeiture. In such cases, Customs generally is not
aware of all the facts and circumstances surrounding the importation or exportation, though it does have probable cause for
the seizure and forfeiture.  The Customs laws are designed around the fact that in this border environment owners of the
goods are in the best position to come forward with an explanation of the transaction giving rise to the seizure.
Accordingly, these laws require that in ajudicial proceeding the government must establish probable cause for the
forfeiture; only then does the claimant (who, again is in the best position to explain the facts surrounding the importation or
exportation) have the burden of proving that the goods are not subject to forfeiture.  Given that the time frame between
seizure and forfeiture in  these cases  is very shor t, it is all the more  important fo r the owners to come  forward w ith
exculpatory information as any other rule places the government at a tremendous disadvantage in border enforcement. The
changes proposed by H.R. 1835 would compromise the ability of the United States Customs Service to fulfill its vital
responsibilities, many of which include key support of our foreign policy and national security.  Not only will this bill make
it more difficu lt for the United States to d eprive criminal violators  of their ill-gotten  proceeds  but it will also d irectly
diminish the ability of the Customs Service to enfo rce restrictions and prohibitions a t the border.

We believe any bill must retain probable cause as the standard of proof under the Customs laws when they are applied
to traditional Customs cases. Without that standard, Customs will be unable to accomplish the following seizures:

* rocket fuel from going to Iran

* vehicles carrying tungsten stolen from a bonded and sealed freight car from Canada

* 20,000 pairs of knock-off blue jeans illegally bea ring a registered U.S. trademark

* dangerous food products 

* adulterated or unlicensed drugs

* images of sexually exploited children

* illegal firearms

* unsafe consumer products

* the products of convict and slave labor

* hazardous substances

* pirated intellectual properties

All of these items threaten the safety, security and prosperity of the American people. International trafficking in them
undermines the benefits to be realized from an increasingly open world economy.  With free market economies
proliferating and free trade agreements expanding, this is not the time to disarm critical law enforcement authorities at the
border. Should such an unintended consequence of H.R. 183 5 be permitted to occur, the green light to fair and honest
progress in  internationa l trade wou ld be a green light also to th e unscrupulous and  the corrup t.
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Needed refinements today should not be allowed to obstruct the longstanding record of effectiveness in serving the best
interests of American citizens. We are available to work with the Committee to help it strike a well-balanced reform that
continues to ensure the  faith of Americans in the  fairness of our federal forfeiture program. 

Mr. Chairman, this concludes my opening statement. I will be pleased to answer any questions you or the other
members of the committee may have at this time. Thank you.

5. Statement of Bobby D. Moody, 1997 WL 11233603
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Chief of Police Marietta, Georgia, Police Department and First Vice President International Association of Chiefs of
Police before the Committee on the judiciary U.S. House of Representatives concerning Asset Forfeiture Reform June 11,
1997

Chairman Hyde  and mem bers of the C ommittee . My nam e is Bobby Moody, Chief O f Police in M arietta, Geo rgia. First,
I would like to thank you for inviting me here today to testify on proposed reforms to the Federal Asset Forfeiture Statutes.
I intentionally will be quite brief and believe that I will be most effective answering your
questions.

To give you a little of my background, l have been a sworn police officer in the State of Georgia for over 23 years,
serving as Chief in two cities, Covington and now Marietta, for over 20 years.

Last year you extend ed a similar invitation to Jam es McMahon, Superintendent of the New York State Po lice. On Ju ly
22, 1996, Jim indicated how valuable asset forfeiture was to law enforcement agencies by saying (and 1 quote)

"We have been able to remove from criminals, the proceeds of their activities, as well as the instrumentality they have
used to commit their crim es. Most forfeiture cases in w hich the New York State Police are  involved, are drug cases. In
these cases, simply taking the drugs is not sufficient. The illegal drugs themselves have no use other
than to be sold to users on the streets. The drugs arc impure and contaminated, and they can easily be replaced by the
distribution chain.

To disrupt the organization, law enforcement needs to remove the cash generated by drug dealing, as well as vehicles
and real property used  in trafficking."

What Jim said about state police agencies applies equally well to local law enforcement agencies like the ones I have
been responsible for. The federal asset forfeiture laws' as I will describe in a minute, have been an invaluable tool to me
personally in my agency's attempts to control illicit drug trafficking in our communities.

Last year Jim went through the various sections of your proposed legislation, H.R. 1916, and discussed each
individually. I will not de that this yea r because our posit-on  remains the same an d has adequately been stated by Mr.
Cassella of the Department of Justice. We stated last year, and maintain this year that the legislation under consideration
today would effectively make the asset forfeiture laws of little value. Criminals would soon realize that through a series, of
procedural moves  they could  shield their ill-gotten property from fo rfeiture. The legislation being cons idered toda y, if
enacted as is, would  clearly work to the detrim ent of victims, prosecu tors and law  enforcem ent,

I am not say ing that law  enforcem ent is not willing to addre ss those elem ents of the fo rfeiture laws that may lead to
abuse and rectify those situations. You should know that representatives of the IACP, including both Superintendent
McMahon and me have  met with memb ers the Departmen t of Justice staff over the past three yea rs in an attempt to work
out acceptable reforms. We believe that we have reached ac ceptable compromises and have had discussions with your staff
about our proposals, We believe that those discussions should continue.

As we have been developing our asset forfeiture reform package, as Mr. Cassella points out, there have been a number
of cases concerning asset forfeiture considered by the Supreme Court, and the Department of Justice has instituted new
procedures to comply with those rulings. The status of asset forfeiture proceedings is not the same
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today as it was five years ago. When considering incidents of alleged abuse,it is important to consider when they occurred.

I will close with two examples of how my departments have been able to use the asset forfeiture laws to rid our
community of drug trafficking situations, even though property was never actually forfeited.

In the first instance, an individual residing outside the community owned a building which had been leased to another
individual who was operating a pool hall on the premises. Drug dealing at this establishment was common.. We had made
several undercover  drug buys at the establishment, and had a good handle on wha t was occu rring at the location While
several arrests were made, new dealers quickly replaced those who were arrested, The person operating the pool hall was of
no help and had little interest in removing the drug dealers. We informed the absentee owner-landlord that the premises
were being used to distribute drugs and that he should inform his tenant to ensure that these activities were discontinued. At
first, the absen tee landlord  responded that all this was our prob lem and not his. We then informed him tha t his property
could be subject to forfeiture. After conversations with his attorney, the landlord agreed to terminate the lease and not allow
the property to be used  for a similar use. The drug  nuisance abated an d no property was forfeited. 

In the second instance, a similar situation was ongoing. An absentee landlord was leasing a piece of land to an
individual who was running a trailer park. The land was located directly across a highway from a school. The proprietor of
the park was also dealing drugs from the premises and using at least a. portion of the proceeds to pay the
landlord the monthly rent for the land. After repeated assistance requests to the landlord to remove this illegal activity, our
city attorneys again indicated that the land could be subject to forfeiture.

Again, after discussions with his attorney, the landlord terminated the lease, the trailers were removed, and the land was
used for other purposes.

I mention these two  examples simply to illustrate ho w valuable a tool these  laws can be. In neither in stance was there
any lost cash or prope rty- the only  benefit to the  police department was in the elimination of crim inal activity - T he people
who benefited the most were the residents Who now had a more drug-free environment in which to raise their children.

I would be happy to answer any questions.
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Part 3

House Report on Civil Asset Forfeiture Reform Act

H.R. Rep. 10 5-358(I), 105TH  Cong., 1st Sess. 1997, 1997 WL 677201 (L eg. Hist.)

Civil Asset Forfeiture Reform Act 
HOUSE RE PORT NO. 105-358(I)

October 30, 1997
Mr. Hyde, from the Committee on the Judiciary, submitted the following

R E P O R T

[To accompany H.R. 1965]

The Comm ittee on the Judiciary, to whom was referred the bill (H.R. 1965) to pro vide a more just and uniform
procedure for Fede ral civil forfeitu res, and for  other purposes, havin g conside red the sam e, reports fav orably thereon with
an amendment and recommen ds that the bill as amended do pass.
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The amendment is as follows:

Strike out all after the enacting clause and insert in lieu thereof the following:

SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.

(a) Short Title.-This Act may be cited as the "Civil Asset Forfeiture Reform Act".

(b) Table o f Contents.-The table of contents of this Act is as follows:

Sec. 1. Short title and table of contents.
Sec. 2. Creation of general rules relating to civil forfeiture proceedings.
Sec. 3. Compensation for damage to seized property.
Sec. 4. Pre judgmen t and postjudgment in terest.
Sec. 5. Se izure war rant requirement.
Sec. 6. Access to records in bank secrecy jurisdictions.
Sec. 7. Access to other records.
Sec. 8. Disclosure of grand jury information to Federal prosecutors.
Sec. 9. Use of forfeited funds to pay restitution to crime victims and regulatory agencies.
Sec. 10. E nforcement of foreign forfeiture judgment.
Sec. 11. Admissibility of foreign business records.
Sec. 12. C onforming amendments to title 28, to Rules  of Procedure, and to th e Controlled Substan ces Act.
Sec. 13. Inapplicability of the customs laws.
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Sec. 14. Applicability.
Sec. 15. Jurisdiction and venue in forfeiture cases.
Sec. 16. Minor and technical amendments relating to 1992 forfeiture amendments.
Sec. 17. Drug paraphernalia technical amendments.
Sec. 18. Certificate of reasonable cause.
Sec. 19. Authorization to share forfeited property with cooperating foreign governments.
Sec. 20. Forfeiture of property used to facilitate foreign drug crimes.
Sec. 21. Forfeiture of proceeds traceable to facilitating property in drug cases.
Sec. 22. Forfeiture of proceeds of certain foreign crimes.
Sec. 23. Civil forfeiture of coins and currency in confiscated gambling devices.
Sec. 24. Clarification of judicial review of forfeiture.
Sec. 25. Technical amendments relating to obliterated motor vehicles identification numbers.
Sec. 26. Statute of limitations for civil forfeiture actions.
Sec. 27. Destruction or removal of property to prevent seizure.
Sec. 28. In personam judgments.
Sec. 29. Uniform procedures for criminal forfeiture.
Sec. 30. Availability of criminal forfeiture.
Sec. 31. Discovery procedure for locating forfeited assets.
Sec. 32. Criminal forfeiture for money laundering conspiracies.
Sec. 33. Correction to criminal forfeiture provision for alien smuggling and other immigration offenses.
Sec. 34. R epatriation o f property p laced beyond the jur isdiction of the court.
Sec. 35. Right of third parties to contest forfeiture of substitute assets.
Sec. 36. A rcheolog ical Resou rces Protec tion Act.
Sec. 37. Forfeiture of instrumentalities of terrorism, telemarketing fraud, and other offenses.
Sec. 38. Forfeiture of criminal proceeds transported in interstate commerce.
Sec. 39. Forfeitures of proceeds of Federal Food, Drug, and Cosmetic Act violations.
Sec. 40. Forfeiture of counterfeit paraphernalia.
Sec. 41. Closing of loophole to defeat criminal forfeiture through bankruptcy.
Sec. 42. C ollection of c riminal forfe iture judgm ent.
Sec. 43. Criminal forfeiture of property in Government custody.
Sec. 44. Delivery of property to the Marshals Service.
Sec. 45. Forfeiture for odometer tampering offenses.
Sec. 46. Pre-trial restraint of substitute assets.
Sec. 47. Hearings on pre-trial restraining orders; assets needed to pay attorney's fees.

SEC. 2. CREATION OF GENERAL RULES RELATING TO CIVIL FORFEITURE PROCEEDINGS.

(a) In General.-Chapter 46 of title 18, United States Code, is amended by inserting the following new section after
section 982:

"S 983. Civil forfeiture procedures

"(a) Adm inistrative Fo rfeitures.-(1)(A) In any  nonjudicia l civil forfeiture  proceedin g under a c ivil forfeiture sta tute, with
respect to which the agency conducting a seizure of property must send written notice of the seizure under section 607(a) of
the Tariff Act of 1930 (19 U.S.C. 1607(a)), such notice together with information on the applicable procedures shall be sent
not later than 60 days after the seizure to each party known to the seizing agency at the time of the seizure to have an
ownership or possessory interest, including a lienholder's interest, in the seized article. If a party's identity or interest is not
determined until after the seizure but is determined before a declaration of forfeiture is entered, such written notice and
information shall be sent to such interested party not later than 60 days after the seizing agency's determination of the
identity of the  party or the p arty's interest.

"(B) If the G overnment does not provide  notice of a se izure of property in accordance w ith subparagraph (A), it shall
return the property pending the giving of such notice.

"(2) The Government may apply to a Federal magistrate judge (as defined in the Federal Rules of Criminal Procedure)
in any distric t where venue for a fo rfeiture action  would lie under section 1355(b ) of title 28 for an  extension  of time in
which to comply with paragraph (1)(A). Such an extension shall be granted based on a showing of good cause.

"(3) A person with an ownership or possessory interest in the seized article who failed to file a claim within the time
period prescribed in subsection (b) may, on motion made not later than 2 years after the date of final publication of notice
of seizure of the property, move to set aside a declaration of forfeiture entered pursuant to section 609 of the Tariff Act of
1930 (19 U.S .C.  1609). Such  motion shall be granted  if-

"(A) the Government failed to take reasonable steps to provide the claimant with notice of the forfeiture; and
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"(B) the pe rson otherw ise had no  actual notice  of the seizure within su fficient time to  enable the  person to file  a timely
claim under subsec tion (b).

"(4) If the court grants a motion made under paragraph (3), it shall set aside the declaration of forfeiture as to the
moving party's interest pending forfeiture proceedings in accordance with section 602 et seq. of the Tariff Act of 1930 (19
U.S.C.  1602 et seq.), which proceedings shall be instituted within 60 days of the entry of the order granting the motion.

"(5) If, at the time a motion under this subsection is granted, the forfeited property has been disposed of by the
Government in accordance with law, the Government shall institute forfeiture proceedings under paragraph (4). The
property which will be the subject of the forfeiture proceedings instituted under paragraph (4) shall be a sum of money
equal to the  value of the  forfeited property at the tim e it was disposed of plu s interest.

"(6) The institution of forfeiture proceedings under paragraph (4) shall not be barred by the expiration of the statute of
limitations under section 621 of the Tariff Act of 1930 (19 U.S.C. 1621) if the original publication of notice was completed
before the expiration of such limitations period.

"(7) A motion made under this subsection shall be the exclusive means of obtaining judicial review of a declaration of
forfeiture entered by a seizing agency.

"(b) Filing a Claim.-

(1) Any person claiming such seized property may file a claim with the appropriate official after the seizure.

"(2) A claim unde r paragraph (1) may  not be filed later than 30 days after-

"(A) the date of final publication of notice of seizure; or

"(B) in the case of a person receiving written notice, the date that such notice is received.

"(3) The claim shall set forth the nature and extent of the claimant's interest in the property.

"(c) Filing a Complaint.-(1) In cases where property has been seized or restrained by the Government and a claim has
been filed, the Attorney General shall file a complaint for forfeiture in the appropriate court in the manner set forth in the
Supplemental Rules for Certain Admiralty and Maritime Claims, or shall include a forfeiture count in a criminal indictment
or information, or both, no t later than 90 days after the claim w as filed, or return the property pending the filing of a
complaint or indictment. By mutual agreement between the Government and the claimants, the 90-day filing requirement
may be waived.

"(2) The Government may apply to a Federal magistrate judge (as defined in the Federal Rules of Criminal Procedure)
in any distric t where venue for a fo rfeiture action  would lie under section 1355(b ) of title 28 for an  extension  of time in
which to comply with paragraph (1). Such an extension shall be granted based on a showing of good cause. If the reason
for the extension is that the filing required by paragraph (1) would jeopardize an ongoing criminal investigation or
prosecution or court-authorized electronic surveillance, the application may be made ex parte.

"(3) Upon the filing of a civil complaint, the claimant shall file a claim and answer in accordance with the Supplemental
Rules for Certain Admiralty and Maritime Claims.

"(d) Appointment of Counsel.-(1) If the person filing a claim is financially unable to obtain representation by counsel
and requests that coun sel be appointed, the court may appoint cou nsel to represent that person w ith respect to the claim. In
determinin g whether to appoin t counsel to represent the person filing the claim,  the court shall take into account-

"(A) the nature and value of the property subject to forfeiture, including the hardship to the claimant from the loss of the
property se ized, compared to the  expense  of appoin ting counsel;

"(B) the claimant's standing to contest the forfeiture; and

"(C) whether the claim appears to be made in good faith or to be frivolous.

"(2) The court shall set the compensation for that representation, which shall be the equivalent to that provided for
court-appointed representation under section 3006A of this title, and to pay such cost, there are authorized to be
appropriated such sums as are necessary as an addition to the funds otherwise appropriated for the appointment of counsel
under such section.
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"(3) The determination of whether to appoint counsel under this subsection shall be made following a hearing at which
the Government shall have an opportunity to present evidence and examine the claimant. The testimony of the claimant at
such hearing shall not be admitted in any other proceeding except in accordance with the rules which govern the
admissibility of testimony adduced in a hearing on a motion to suppress evidence. Nothing in this paragraph shall be
construed to prohibit the ad mission of any evidence that may be ob tained in the course of civil discovery in the forfeiture
proceeding or through any other lawful investigative means.

"(e) Burden of Proo f.-In all suits or actions brought for the civ il forfeiture of any property, the burden of proof at trial is
on the United States to establish, by a preponderance of the evidence, that the property is subject to forfeiture. If the
Government proves that the property is subject to forfeiture, the claimant shall have the burden of establishing any
affirmative defense by a preponderance of the evidence.

"(f) Innocent Owners.-(1) An innocent owner's interest in property shall not be forfeited in any civil forfeiture action.

"(2) With respect to a property interest in existence at the time the illegal conduct giving rise to the forfeiture took place,
the term 'innocent owner' means an owner who-

"(A) did not know of the conduct giving rise to the forfeiture; or

"(B) upon learning of the conduct giving rise to the forfeiture, did all that reasonably could be expected under the
circumstances to terminate such use of the property.

"(3)(A) With respect to a property interest acquired after the conduct giving rise to the forfeiture has taken place, the
term 'innocent owner' means a person who, at the time that person acquired the interest in the property, was a bona fide
purchase r for value an d was at the  time of the purchase reasonably  without cause to believ e that the property was subject to
forfeiture.

"(B) Except as provided in paragraph (4), where the property subject to forfeiture is real property, and the claimant uses
the property as his or her primary residence and is the spouse or minor child of the person who committed the offense
giving rise to the forfeiture, an otherwise valid innocent owner claim shall not be denied on the ground that the claimant
acquired the interest in the property-

"(i) in the case of a spouse, through dissolution of marriage or by operation of law, or

"(ii) in the case of a minor child, as an  inheritance upon the death of a parent, and no t through a purchase . However,
the claiman t must estab lish, in accordance w ith subparagraph (A), that at the time  of the acqu isition of the p roperty inte rest,
the claimant was reasonably without cause to believe that the property was subject to forfeiture, and was an owner of the
property, as defined in paragraph (6).

"(4) Notwithstanding any provision of this section, no person may assert an ownership interest under this section-

"(A) in contraband or other property that it is illegal to possess; or

"(B) in the illegal proceeds of a crimin al act unless such person was a bo na fide purchaser for value who  was reasonably
without cause to believe that the property was subject to forfeiture.

"(5) For the purposes of paragraph (2) of this subsection a person does all that reasonably can be expected if the person
takes all steps that a reasonable person would take in the circumstances to prevent or terminate the illegal use of the
person's p roperty. There is a rebu ttable presumption tha t a property  owner took all the steps that a reasonable person would
take if the property owner-

"(A) gave timely notice to an appropriate law enforcement agency of information that led to the claimant to know the
conduct giving rise to a forfeiture would occur or has occurred; and

"(B) in a timely fashion , revoked  permission  for those engaging in such cond uct to use the  property o r took reasonable
steps in consultation with a law enforcement agency to discourage or prevent the illegal use of the property.

The person is not required to take extraordinary steps that the person reasonably believes would be likely to subject the
person to physical danger.

"(6) As used in this subsection-

"(A) the term 'civil forfeiture statute' means any provision of Federal law providing for the forfeiture of property other
than as a sentence imposed upon conviction of a criminal offense;
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"(B) the term 'owner' means a person with an ownership interest in the specific property sought to be forfeited, including
a lien, mortgage, recorded security device, or valid assignment of an ownership interest. Such term does not include-

"(i) a person with only a  general unsecured  interest in, or claim against, the prope rty or estate of another;

"(ii) a bailee unless the bailor is identified and the bailee shows a colorable legitimate interest in the property seized;
or

"(iii) a nominee who exercises no dominion or control over the property;

"(C) a person shall be  considered to have known that the person's proper ty was be ing used o r was likely  to be used in
the commission of an illegal act if the person was willfully blind.

"(7) If the court determin es, in accordance w ith this subsection, that an  innocent owner had a partial interest in property
otherwise subject to forfeiture, or a joint tenancy or tenancy by the entirety in such property, the court shall enter an
appropriate order-

"(A) severing the property;

"(B) transferring the property to the Government with a provision that the Government compensate the innocent owner
to the extent of his or her ownership interest once a final order of forfeiture has been entered and the property has been
reduced to liquid assets; or

"(C) permitting the innocent owner to retain the property subject to a lien in favor of the Government, to the extent of
the forfeitab le interest in the  property, that will permit the Gove rnment to realize its forfeitab le interest if the p roperty is
transferred to another person.

To effectuate the purposes of this subsection, a joint tenancy or tenancy by the entireties shall be converted to a tenancy
in common by order of the court, irrespective of state law.

"(8) An innocent owner defense under this subsection is an affirmative defense.

"(g) Motion To S uppress Seized E vidence.-At any  time after a claim and answ er are filed in a judicial forfeiture
proceedin g, a claiman t with stand ing to conte st the seizure  of the property may m ove to suppress the fru its of the seizu re in
accordance with the normal rules regarding the suppression of illegally seized evidence. If the claimant prevails on such
motion, the fruits of the seizure shall not be admitted into evidence as to that claimant at the forfeiture trial. However, a
finding that evidence should be suppressed shall not bar the forfeiture of the property based on evidence obtained
independently before or after the seizure.

"(h) Use o f Hearsay  at Pre-Trial H earings.-A t any pre-trial h earing und er this section  in which the govern ing standard is
probable cause, the court may accept and consider hearsay otherwise inadmissible under the Federal Rules of Evidence.

"(i) Stipulations.-Notwithstanding the claimant's offer to stipulate to the forfeitability of the property, the Government
shall be entitled to present eviden ce to the finder of fact on that issue before the claimant presen ts any evidence in sup port
of any affirmative defense.

"(j) Preservation of Property Subject to Forfeiture.-The court, before or after the filing of a forfeiture complaint and on
the application of the Government, may-

"(1) enter any restraining order or injunction in the manner set forth in section 413(e) of the Controlled Substances Act
(21 U.S.C. 853(e));

"(2) require the execution of satisfactory performance bonds;

"(3) create receiverships;

"(4) appoint conservators, custodians, appraisers, accountants or trustees; or

"(5) take any other action to seize, secure, maintain, or preserve the availability of property subject to forfeiture under
this section.

"(k) Excessive Fine s.-
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(1) At the conclusion  of the trial and following the en try of a verdict of forfeiture, or upon  the entry of summary
judgment for the Government as to the forfeitability of the property, the claimant may petition the court to determine
whether the excessive fines clause of the Eighth Amendment applies, and if so, whether forfeiture is excessive. The
claimant shall have the burden of establishing that a forfeiture is excessive by a preponderance of the evidence at a hearing
conducted in the m anner provided in R ule 43(e), Federal Ru les of Civil Procedure, by  the Court without a jury . If the court
determines that the forfeiture is excessive, it shall adjust the forfeiture to the extent necessary to avoid the Constitutional
violation.

"(2) The claimant may not object to the forfeiture on Eighth Amendment grounds other than as set forth in paragraph
(1), excep t that a claimant may, at an y time, file a motion for sum mary judg ment asse rting that even if the property is
subject to fo rfeiture, the fo rfeiture would be excessive. The court sha ll rule on such motion fo r summary judgment only
after the Government has had an opportunity-

"(A) to conduct full discovery on the Eighth Amendment issue; and

"(B) to place such evidence as may be relevant to the excessive fines determination before the court in affidavits or at an
evidentiary hearing.

"(l) Pre-Discovery Standard.-In a judicial proceeding on the forfeiture of property, the Government shall not be required
to establish the forfeitability o f the property before the comple tion of discovery pursu ant to the Federal Rule s of Civil
Procedure, particular ly Rule 56 (f) as may be ordered  by the court or if no discovery is orde red before  trial.

"(m) Applicability.-The procedures set forth in this section apply to any civil forfeiture action brought under any
provision of this title, the Controlled Substances Act, or the Immigration and Naturalization Act.".

(b) Confo rming Amendment.-Section 274(b)(5 ) of the Immigration and  Naturaliza tion Act (8  U.S.C. 1324(b)(5 )) is
amended-

(1) by striking "the burden of proof shall lie upon such claimant, except that probable cause shall be first shown for the
institution of such suit or action. In determining whether probable cause exists,"; and

(2) by add ing after and  below subparagraph (C) the  following :  
"The procedures se t forth in chap ter 46 of title 18 , United S tates Code , shall govern judicial for feiture actions under this

section."

(c) Striking Superseded Provisions.-(1) Section 981(a) of title 18, United States Code, is amended by-

(A) striking paragraph (2); and

(B) striking "Except as provided in paragraph (2), the" and inserting  "The".

(2) Paragraphs (4), (6), and (7) of section 511(a) of the Controlled Substances Act (21 U.S.C.  881(a)) are each amended
by striking ", except that" and all that follows, each time it appears and inserting a period.

(3) Paragraphs (2) and (3) of section 2254(a) of title 18, United States Code, are each amended by striking ", except
that" and all that follows, each time it appears and inserting a period.

(4) Section 274(b)(1) of the Immigration and Naturalization Act (8 U.S.C. 1324(b)(1)) is amended by striking ", except
that" and all that follows and inserting a period.

(d) Release of Property.-Chapter 46 of title 18, United States Code, is amended to add the following section after section
984:

"S 985. R elease of property to av oid hardsh ip

"(a) A person who  has filed a cla im under section 983  is entitled to release pursua nt to subsec tion (b) of seized property
pending trial if-

"(1) the claimant has a possessory interest in the property sufficient to establish standing to contest forfeiture and has
filed a nonfrivolous claim on the merits of the forfeiture action;

"(2) the claimant has sufficient ties to the community to provide assurance that the property will be available at the time
of the trial;
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"(3) the continued possession by the United States Government pending the final disposition of forfeiture proceedings
will cause substantial hardship to the claimant, such as preventing the claimant from working, leaving the claimant
homeless, or preventing the functioning of a business;

"(4) the claimant's hardship outweighs the risk that the property will be destroyed, damaged, lost, concealed, diminished
in value or transferred if it is returned to the claimant during the pendency of the proceeding; and

"(5) none of the conditions set forth in subsection (c) applies;

"(b)(1) The claimant m ay make  a request fo r the release o f property under this sub section at any time after the claim is
filed. If, at the time the request is made, the seizing agency has not yet referred the claim to a United States Attorney
pursuant to section 608 of the Tariff Act of 1930 (19 U.S.C. 1608), the request may be filed with the seizing agency;
otherwise the request must be filed with the United States Attorney to whom the claim was referred. In either case, the
request must set forth the  basis on which the requirements  of subsectio n (a)(1) are m et.

"(2) If the seizing agency, or the United States Attorney, as the case may be, denies the request or fails to act on the
request within 20 days, the claimant may file the req uest as a motion for the return  of seized property in the district cou rt
for the district represented by the United States Attorney to whom the claim was referred, or if the claim has not yet been
referred, in the district court that issued the seizure warrant for the property, or if no warrant was issued, in any district
court that would have jurisdiction to consider a motion for the return of seized property under Rule 41(e), Federal Rules of
Criminal Procedure. The motion must set forth the basis on which the requirements of subsection (a) have been met and the
steps the claim ant has taken to secure  the release o f the property from the  appropria te official.

"(3) The district court must act on a motion made pursuant to this subsection within 30 days or as soon thereafter as
practicable, and mus t grant the motion if the claiman t establishes that the requiremen ts of subsection (a) have been met. If
the court grants the motion, the court must enter any order necessary to ensure that the value of the property is maintained
while the forfeiture action is pending, including permitting the inspection, photographing and inventory of the property, and
the court may take action in accordance with Rule E of the Supplemental Rules for Certain Admiralty and Maritime Cases.
The Government is authorized to place a lien against the property or to file a lis pendens to ensure that it is not transferred
to another p erson. The Government, in re sponding  to a motion  under this su bsection, m ay, in appro priate cases , submit
evidence  ex parte in o rder to avo id disclosing  any matter  relating to an  ongoing  criminal investigation or pending  trial.

"(4) If property returned to the claimant under this section is lost, stolen, or diminished in value, any insurance proceeds
shall be paid to the United States and such proceeds shall be subject to forfeiture in place of the property originally seized.

"(c) This section shall not apply if the seized property-

"(1) is contraband, curren cy or other moneta ry instrument, or electronic fun ds unless such curren cy or other moneta ry
instrument or electronic funds constitutes the assets of a business which has been seized,

"(2) is evidence of a violation of the law,

"(3) by reason of design or other characteristic, is particularly suited for use in illegal activities; or

"(4) is likely to  be used to commit additional criminal acts if return ed to the claim ant.

"(d) Once a motion for the release of property under this section is filed, the person filing the motion may request that
the motion be transferred to another district where venue for the forfeiture action would lie under section 1355(b) of title 28
pursuant to the change of venue provisions in section 1404 of title 28.".

(e) Chapter Analysis.-The table of sections for chapter 46 of title 18, United States Code, is amended-

(1) by inserting after the item relating to section 982 the following:

"983. Civil forfeiture procedures."; and

(2) by inserting after the item relating to section 984 the following:

"985. Release of property to avoid hardship.".

(f) Civil Forfeiture of Proceeds.-Section 981(a)(1) of title 18, United States Code, is amended-

(1) in subparagraph (C) by inserting before the period the following:  "or any offense constituting 'specified unlawful
activity' as defined in section 1956(c)(7) of this title or a conspiracy to commit such offense"; and



CAFRA Legislative History May 2000 

225

(2) by striking subparag raph (E).

(g) Criminal Forfeiture of Proceeds.-Section 982(a)(2) of title 18, United States Code, is amended by-

(1) striking "or" at the end of sub paragraph (A);

(2) inserting "or" after the comma at the end of subparagraph (B); and

(3) inserting the following after su bparagraph (B):

"(C) any offense constituting 'specified unlawful activity' as defined in section 1956(c)(7) of this title,".

(h) Uniform Definition of Proceeds.-(1) Section 981(a) of title 18, U nited States  Code, as  amended by subsection (c), is
amended-

(A) in paragraph (1), by striking "gross receipts" and "gross proceeds" wherever those terms appear and inserting
"proceeds"; and

(B) by adding the fo llowing after paragraph (1):

"(2) For purposes of paragraph (1), the term 'proceeds' means property of any kind obtained, directly or indirectly, as the
result of the commission of the offense giving rise to forfeiture, and any property traceable thereto, and is not limited to the
net gain or profit realized from the commission of the offense. In a case involving the forfeiture of proceeds of a fraud or
false claim under parag raph (1)(C) involving  billing for goods or services part of which are legitimate an d part of which are
not legitimate, the court shall allow the claimant a deduction from the forfeiture for the amount obtained in exchange for
the legitimate goods or services. In a case involving goods or services provided by a health care provider, such goods or
services are not 'legitimate' if they were unnecessary.

"(3) For purposes o f the provisions of subpa ragraphs (B) throug h (H) of paragraph  (1) which provide  for the forfeiture
of proceeds of an offense or property traceable thereto, where the proceeds have been commingled with or invested in real
or persona l property, only the por tion of such  property derived from  the proceeds shall be regarded as  property traceable to
the forfeitable proceeds. Where the proceeds of the offense have been invested in real or personal property that has
appreciated in value, whether the relationship of the property to the proceeds is too attenuated to support the forfeiture of
such property shall be determined in accordance with the excessive fines clause of the Eighth Amendment.".

(2) Section 982 of title 18, United States Code, is amended-

(A) in subsection (a), by striking "gross receipts" and "gross proceeds" wherever those terms appear and inserting
"proceeds"; and

(B) in subsection (b), by adding at the end the following:

"(3) For purposes of subsection (a), the term 'proceeds' has the meaning set forth in section 981(a)(2).".

SEC. 3. COMPENSATION FOR DAMAGE TO SEIZED PROPERTY.

(a) Tort Claims Act.-Section 2680(c) of title 28, United States Code, is amended-

(1) by striking "law-enforcement" and inserting "law enforcement"; and

(2) by inser ting before  the period the following: ", excep t that the prov isions of this chapter and  section 1346(b) of this
title do apply to any claim based on the negligent destruction, injury, or loss of goods, merchandise, or other property,
while in the possession of any officer of customs or excise or any other law enforcement officer, if the property was seized
for the purpose of forfeiture but the interest of the claimant is not forfeited".

(b) Department o f Justice.-

(1) In general.-With respect to a claim that cannot be settled under chapter 171 of title 28, United States Code, the
Attorney General may settle, for not more than $50,000 in any case, a claim for damage to, or loss of, privately owned
property caused by an investigative or law enforcement officer (as defined in section 2680(h) of title 28, United States
Code) w ho is emplo yed by the  Department of Justice  acting with in the scope of his or he r employm ent.

(2) Limitations.-The A ttorney General may not pay a  claim under paragraph  (1) that-
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(A) is presented to the Attorney General more than 1 year after it occurs; or

(B) is presented by an  officer or em ployee of th e United S tates Government and arose w ithin the scop e of employment.

SEC. 4. PREJUDGMENT AND POSTJUDGMENT INTEREST.

Section 2465 of title 28, United States Code, is amended-

(1) by inserting "(a) In General.-" before "Upon"; and

(2) adding at the end the following:

"(b) Interest.-

"(1) Post-judgment.-Upon entry of judgment for the claimant in any proceeding to condemn or forfeit property seized or
arrested under any Act of Congress, the United States shall be liable for post-judgment interest as set forth in section 1961
of this title.

"(2) Pre-judgment.-The United States shall not be liable for prejudgment interest, except that in cases involving
currency, proceeds of an interlocutory sale, or other negotiable instruments, the United States shall disgorge to the claimant
any funds representing-

"(A) interest actually paid to the United States from the date of seizure or arrest of the property that resulted from the
investment of the property in an interest-bearing account or instrument; and

"(B) for any period during which no interest is actually paid, an imputed amount of interest that such currency,
proceeds, or instruments would have earned.

The Un ited States shall provide th e court with  an accounting of the amount ac tually earned or the amount that w ould
have been earned had the funds been invested in obligations of, or guaranteed by, the United States.

"(3) Limita tion on othe r paymen ts.-The United States  shall not be required to d isgorge the  value of any intangible
benefits nor make any other payments to the claimant not specifically authorized by this subsection.".

SEC. 5. SEIZURE WARRANT REQUIREMENT.

(a) In General.- Section 981(b) of title 18, United States Code, is amended to read as follows:

"(b)(1) Any property subject to forfeiture to the United States under subsection (a) may be seized by the Attorney
General. In addition, in the case of property involved in a violation investigated by the Secretary of the Treasury or the
United States Postal Service, the property may also be seized by the Secretary of the Treasury or the Postal Service,
respectively.

"(2) Seizures pursuant to this section shall be made  pursuant to a warran t obtained in the same m anner as provided  for a
search warrant under the Federal Ru les of Criminal Procedure, except that a seizure m ay be made w ithout a warrant if-

"(A) a complaint for forfeiture has been filed in the United States district court and the court has issued an arrest warrant
in rem pursuant to the Supplemental Rules for Certain Admiralty and Maritime Claims;

"(B) the se izure is made pursuan t to a lawful a rrest or search, or if there is p robable cause to believ e that the property is
subject to forfeiture and another exception to the Fourth Amendment warrant requirement would apply; or

"(C) the property was lawfully seized by a State or local law enforcement agency and has been transferred to a Federal
agency in accordance with State law.

"(3) Notwithstanding the provisions of Rule 41(a), Federal Rules of Criminal Procedure, a seizure warrant may be
issued pursuant to this subsection by a judicial officer in any district in which a forfeiture action against the property may
be filed under section 1355(b) of title 28, United States Code, and executed in any district in which the property is found.
Any motion for the return of property seized under this section shall be filed in the district in which the seizure warrant was
issued.

"(4) If any person is arrested or charged in a foreign country in connection with an offense that would give rise to the
forfeiture of property in the United States under subsection (a) or under the Controlled Substances Act, the Attorney
Genera l may app ly to any Federal judge  or magistra te judge in the district where the prop erty is located  for an ex pa rte
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order restraining the property subject to forfeiture for not more than 30 days, except that the time may be extended for good
cause shown at a hearing conducted in the manner provided in Rule 43(e) of the Federal Rules of Civil Procedure. The
application for the restraining order shall set forth the nature and circumstances of the foreign charges and the basis for
belief that the  person arre sted or charged has p roperty in the United S tates that wo uld be sub ject to forfeiture, and sha ll
contain a statement that the restrain ing order is needed to p reserve the availability of property for such time as is necessary
to receive evidence from the foreign country or elsewhere in support of probable cause for the seizure of the property under
this subsection.

"(5) Once a motion for the return of seized property under Rule 41(e) is filed, the person filing the motion may request
that the motion be transferred to another district where venue for the forfeiture action would lie under section 1355(b) of
title 28 pursuant to the change of venue provisions in section 1404 of title 28.".

(b) Drug Forfeitures.-Section 511(b) of the Controlled Substances Act (21 U.S.C. 881(b)) is amended to read as follows:

"(b) Any  property su bject to forfeitu re to the Un ited States un der this section may be  seized by the Attorney  General in
the manner set forth in Section 981(b) of title 18, United States Code.".

SEC. 6. ACCESS TO RECORDS IN BANK SECRECY JURISDICTIONS.

Section 986 of title 18, United States Code, is amended by adding at the end the following:

"(d) Access to Records Located Abroad.-In any civil forfeiture case, or in any ancillary proceeding in any criminal
forfeiture case governed by section 413(n) of the Controlled Substances Act (21 U.S.C. 853(n)), where-

"(1) financ ial records located in a fo reign coun try may be  material-

"(A) to any claim or to the ability of the Government to respond to such claim; or

"(B) in a civil forfeiture case, to the Government's ability to establish the forfeitability of the property; and

"(2) it is within the capacity of the claimant to waive the claimant's rights under such secrecy laws or to obtain the
records, so that the records can be made available, the refusal of the claimant to provide the records in response to a
discovery request or take the action necessary otherwise to make the records available shall result in the dismissal of the
claim with prejudice. This subsection shall not affect the claimant's rights to refuse production on the basis of any privilege
guaranteed by the Constitution or Federal laws of the United States.".

SEC. 7. ACCESS TO OTHER RECORDS.

Section 6103(i)(1) of the Internal Revenue Code of 1986 (26 U.S.C. 6103(i)(1)) is amended-

(1) in subparagraph (A)(i) by inserting "or related civil forfeiture" after "enforcement of a specifically designated
Federal criminal statute"; and

(2) in subparagraph (B)(iii) by inserting "or civil forfeiture investigation or proceeding" after "Federal criminal
investigation or proceeding".

SEC. 8. DISCLOSURE OF GRAND JURY INFORMATION TO FEDERAL PROSECUTORS.

Section 3322(a) of title 18, United States Code, is amended-

(1) by striking "civil forfeiture under section 981 of title 18, United States Code, of property described in section
981(a)(1)(C) of such title" and inserting "any civil forfeiture provision of Federal law"; and

(2) by striking "concerning a banking law violation".

SEC. 9. USE OF FORFEITED FUNDS TO PAY RESTITUTION TO CRIME VICTIMS AND REGULATORY
AGENCIES.

Section 981 of title 18, United States Code, is amended-

(1) by amending subsection (e)(6) to read as follows:

"(6) as restoration to any victim of the offense giving rise to the forfeiture, including, in the case of a money laundering
offense, any offense constituting the underlying specified unlawful activity; or";
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(2) in subsections (e)(3), (4) and (5), by striking "in the case of property referred to in subsection (a)(1)(C)" and
inserting "in the case of property forfeited in connection with an offense resulting in a pecuniary loss to a financial
institution or regulatory agency"; and

(3) in subsection (e)(7), by striking "In the case of property referred to in subsection (a)(1)(D)" and inserting "In the case
of property forfeited in connection with an offense relating to the sale of assets acquired or held by any Federal financial
institution or regulatory agency, or person appoin ted by such agency, as receiver, conservator or liquidating agent for a
financial institution".

SEC. 10. ENFORCEMENT OF FOREIGN FORFEITURE JUDGMENT.

(a) In General.-Chapter 163 of title 28, United States Code, is amended by inserting the following new section:

"S 2466. Enforcement of foreign forfeiture judgment

"(a) Definitions.-As used in this section:

"(1) The term 'foreign nation' shall mean a country that has become a party to the United Nations Convention Against
Illicit Traffic in Narcotic Drugs and Psychotropic Substances (hereafter 'the United Nations Convention') or a foreign
jurisdiction with which the United States has a treaty or other formal international agreement in effect providing for mutual
forfeiture assistance.

"(2) The te rm 'value-b ased confiscation judgment' shall mean a fin al order of a fo reign nation  compelling a defendant,
as a consequence of the defendant's criminal conviction for an offense described in Article 3, Paragraph 1, of the United
Nations Convention, to pay a sum of money representing the proceeds of such offense or property the value of which
corresponds to such proceeds.

"(b) Review by Attorney General.-A foreign nation seeking to have its value-based confiscation judgment registered and
enforced by a United States district court under this section must first submit a request to the Attorney General or the
Attorney General's designee. Such request shall include-

"(1) a summary of the facts of the case and a description of the criminal proceeding which resulted in the value-based
confiscation judgment;

"(2) certified  copies of the judgment of conviction and value-based confisca tion judgm ent;

"(3) an affidavit or sworn declaration establishing that the defendant received notice of the proceedings in sufficient
time to enable the defendant to defend against the charges that the value-based confiscation judgment rendered is in force
and is not subject to appeal;

"(4) an affidavit or sworn declaration that all reasonable efforts have been undertaken to enforce the value-based
confiscation judgment against the defendant's property, if any, in the foreign country; and

"(5) such additional inform ation and evidence  as may be required  by the Attorney G eneral or the Attorney  General's
designee.

The Attorney General or the Attorney General's designee, in consultation with the Secretary of State or the Secretary of
State's designee, shall determine whether to certify the request, and such decision shall be final and not subject to either
judicial review or review under chapter 7 of title 5, United States Code.

"(c) Jurisdiction and Venue.-Where the Attorney General or the Attorney General's designee certifies a request under
paragraph (b), the foreign nation may file a civil proceeding in United States district court seeking to enforce the foreign
value-based confiscation judgment as if the judgment had been entered by a court in the United States. In such a
proceeding, the foreign nation shall be the plaintiff and the person against whom the value-based confiscation judgment
was entered shall be the defendant. Venue shall lie in the district court for the District of Columbia or in any other district
in which the defendant or the property that may be the basis for satisfaction of a judgment under this section may be found.
The United States district court shall have personal jurisdiction over a defendant residing outside of the United States if the
defendant is served with process in accordance with Rule 4 of the Federal Rules of Civil Procedure.

"(d) Entry  and Enfo rcement o f Judgment.-The U nited States  district court shall enter such  orders as may be necessary to
enforce the value-based confiscation judgment on behalf of the foreign nation where it finds that all of the following
requirements have b een met:
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"(1) The value-based confiscation judgment was rendered under a system which provides impartial tribunals or
procedures compatible with the requirements of due process of law.

"(2) The fo reign cour t had personal jurisdiction over the defendant.

"(3) The foreign court had jurisdiction over the sub ject matter.

"(4) The defendant in  the proceedings in the  foreign court received  notice of the  proceedin gs in sufficien t time to enab le
the defendant to defend.

"(5) The judgment was not obtained by fraud.

Process to  enforce a judgment under this sec tion will be in  accordance with Rule 69(a) o f the Federal Rules of  Civil
Procedure.

"(e) Finality  of Foreign  Findings. -Upon a  finding by  the United  States district court that the conditions set forth in
subsection (d) have been satisfied, the court shall be bound by the findings of facts insofar as they are stated in the foreign
judgmen t of convictio n and value-based confiscation  judgmen t.

"(f) Currency Conversion.-Insofar as a value-based confiscation judgment requires the payment of a sum of money, the
rate of exchange in effect at time when the suit to enforce is filed by the foreign nation shall be used in calculating the
amount stated in the judgment submitted for registration.".

(b) Conforming Amendment.- The table of sections for chapter 163, title 28, United States Code, is amended by
inserting the following at the end:

"2466. Enforcement of foreign forfeiture judgment.".

SEC. 11. ADMISSIBILITY OF FOREIGN BUSINESS RECORDS.

(a) In General.-Chapter 163 of title 28, United States Code, is amended by adding at the end the following new section:

"S 2467. Foreign records

"(a) In a civil proceeding in a court of the United States, including civil forfeiture proceedings and proceedings in the
United States Claims Court and the United States Tax Court, a foreign record of regularly conducted activity, or copy of
such record, obtained pursuant to an official request shall not be excluded as evidence by the hearsay rule if a foreign
certification, also obtained pursuant to the same official request or subsequent official request that adequately identifies
such foreig n record, a ttests that-

"(1) such record was made, at or near the time of the occurrence of the matters set forth, by (or from information
transmitted by) a person with knowledge of those matters;

"(2) such record was kept in the course of a regularly conducted business activity;

"(3) the business activity made such a record as a regular practice; and

"(4) if such record is not the original, such record is a duplicate of the original;  unless the source of information or the
method or circumstances of preparation indicate lack of trustworthiness.

"(b) A foreign certification under this section shall authenticate such record or duplicate.

"(c) As soon as prac ticable after a responsive pleading  has been filed, a party intending to o ffer in evidence unde r this
section a foreign record o f regularly conducted  activity shall provide written no tice of that intention to each other party. A
motion opposing  admission in evidenc e of such record shall be  made by the opp osing party and determ ined by the court
before trial. Failure by a party to file such motion before trial shall constitute a waiver of objection to such record or
duplicate, but the court for cau se shown may grant relief from the wa iver.

"(d) As used in this section, the term-

"(1) 'foreign record of regularly conducted activity' means a memorandum, report, record, or date compilation, in any
form, of acts, events, conditions, opinions, or diagnoses, maintained in a foreign country;
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"(2) 'foreign certification' means  a written declaration mad e and signed in a foreign  country by the custod ian of a record
of regularly conducted activity or another qualified person, that if falsely made, would subject the maker to criminal
penalty under the law of that country;

"(3) 'business' includes business, institution, association, profession, occupation, and calling of every kind whether or
not conducted for profit; and

"(4) 'official request' means a letter rogatory, a request under an agreement, treaty or convention, or any other request for
information or evidence made by a court of the United States or an authority of the United States having law enforcement
responsibility, to a court or other authority of a foreign country.".

(b) Conforming Amendment.-The table of sections for chapter 163 of title 28, United States Code, is amended by
inserting the following at the end:

"2467. Foreign records.".

SEC. 12. CONFORMING AMENDMENTS TO TITLE 28, TO RULES OF PROCEDURE, AND TO THE
CONTROLLED SUBSTANCES ACT.

(a) In General.-Section 524(c) of title 28, United States Code, is amended-

(1) by striking out "law enforcement purposes-" in the matter preceding subparagraph (A) of paragraph (1) and inserting
"purposes-";

(2) by striking out "(H)" in the first sentence after the last subparagraph in paragraph (1) and in subparagraph (A) of
paragraph (8) and inserting "(I)"; and

(3) by striking the last subparagraph (I) in paragraph (1) and inserting after and below subparagraph (I) the following:
"After all reimbursements and program related expenses have been met at the end of fiscal year 1989, the Attorney General
may transfer deposits from the Fund to the building and facilities account of the Federal prison 
system for the construction of correctional institutions.".

(b) In Rem Proceedings.-Paragraph (6) of Rule C of the Supplemental Rules for Certain Admiralty and Maritime Claims
to the Federal Rules of Civil Procedure (28 U.S.C. Appendix) is amended by striking "10 days" and inserting "20 days".

(c) Controlled Substances Act.-Section 518 and the item relating to section 518 in the table of contents of the Controlled
Substances Act (21 U.S.C. 888) are repealed.

SEC. 13. INAPPLICABILITY OF THE CUSTOMS LAWS.

(a) Title 18, United States Code.-Section 981(d) of title 18, United States Code, is amended by inserting after the first
sentence the following: "However, the cost bond provision of section 608 of the Tariff Act of 1930 (19 U.S.C. 1608) and
the burden of proo f provision of section 615  of the Tariff Act of 1930 (19 U.S.C. 1615) shall not apply to an y forfeiture
governed by the procedures set forth in this chapter.".

(b) Controlled Substances Act.-Section 511(d) of the Controlled Substances Act (21 U.S.C. 881(d)) is amended by
inserting after the first sentence the following: "However, the cost bond provision of section 608 of the Tariff Act of 1930
(19 U.S.C. 1608) and the burden of proof provision of section 615 of the Tariff Act of 1930 (19 U.S.C. 1615) shall not
apply to any forfeiture governed by the procedures set forth in chapter 46 of title 18, United States Code.".

(c) Libel in Admiralty.-Section 2461(b) of title 28, United States Code, is amended-

(1) by striking "may be enforced  by libel in admiralty" and inserting "may be enforced under the procedures  set forth in
chapter 46  of title 18 and  libel in admiralty if not in conflict with such proced ures, except that only the libel in admiralty
procedures shall apply to forfeitures under the customs laws"; and

(2) by striking "may be enforced  by a proceeding by lib el which shall conform as near a s may be to  proceedin gs in
admiralty" and inserting "may be enforced under the procedures set forth in chapter 46 of title 18 and by a proceeding by
libel, if not in conflict with such procedures, which shall conform as near as may be to proceedings in admiralty, except that
only such proceeding by libel shall apply to forfeitures under the customs laws".

SEC. 14. APPLICABILITY.
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(a) In General.-Unless otherwise specified in this Act, the amendments made by this Act apply to forfeiture proceedings
commenced on o r after the date  of the enac tment of this  Act.

(b) Administrative Fo rfeitures.-The amendments in  this Act relatin g to seizures and adm inistrative forfe itures shall
apply to se izures and  forfeitures oc curring on  or after the 60 th day after the date of the  enactmen t of this Act.

(c) Civil Jud icial Forfeitu res.-The amendments in this Act relating to judicial procedures app licable once a civil
forfeiture complaint is filed by the Government shall apply to all cases in which the forfeiture complaint is filed on or after
the date of the enactme nt of this Ac t.

(d) Substantive Law .-The amendmen ts in this Act expanding substantiv e forfeiture law  to make property sub ject to civil
or criminal forfeiture which was not previously subject to civil or criminal forfeiture shall apply to offenses occurring after
the date of the enactme nt of this Ac t.

SEC. 15. JURISDICTION AND VENUE IN FORFEITURE CASES.

(a) Administrative Forfeitures.-Section 608 of the Tariff Act of 1930 (19 U.S.C. 1608) is amended by striking "to the
United States Attorney for the district in which seizure was made" and inserting "to the United States attorney for a district
in which a forfeiture action could be filed pursuant to title 28, United States Code, section 1355(b)".

(b) Judicial Forfeitures.-Section 610 of the Tariff Act of 1930 (19 U.S.C. 1610) is amended by striking "to the United
States attorney for the dis trict in which  the seizure w as made"  and inserting "to the United States  attorney for a district in
which a forfeiture action could be filed pursuant to title 28, United States Code, Section 1355(b)".

(c) Admiralty Rules.-The Supplemental Rules for Certain Admiralty and Maritime Claims are amended-

(1) in Rule E(3), by inse rting the following at the end  of paragraph (a):  "Th is provision shall not apply in fo rfeiture
cases governed by section 1355 of title 28 or any other statute providing for service of process outside of the district."; and

(2) in Rule C(2), by inserting the following after "that it is within the district or will be during the pendency of the
action.": "If the property is located outside of the district, the complaint shall state the statutory basis for the court's exercise
of jurisdiction over the property.".

SEC. 16. MINOR AND TECHNICAL AMENDMENTS RELATING TO 1992 FORFEITURE AMENDMENTS.

(a) Criminal Forfeiture.-Section 982 of title 18, United States Code, is amended in subsection (b)(2), by striking "The
substitution" and inserting "With respect to a forfeiture under subsection (a)(1), the substitution".

(b) Subpoenas for Bank Records.-Section 986(a) of title 18, United States Code, is amended by-

(1) striking "section 1956, 1957, or 1960 of this title, section 5322 or 5324 of title 31, United States Code" and inserting
"section 981 of this title";

(2) striking "after" and inserting "before or after"; and

(3) striking the last sentence.

(c) Section 981(d) of title 18, United States Code, is amended by striking  "sale of this section" and inserting "sale of
such property".

SEC. 17. DRUG PARAPHERNALIA TECHNICAL AMENDMENTS.

(a) Section 511(a)(10) of the Controlled Substances Act (21 U.S.C. 881(a)(10)) is amended by striking "section 1822 of
the Mail Order Drug Paraphernalia Control Act" and inserting "section 422".

(b) Section 422 of the Controlled Substances Act (21 U.S.C. 863) is amended-

(1) by deleting subsection (c); and

(2) by redesignating subsections (d), (e), and (f) to be sub sections (c),  (d), and (e).

SEC. 18. CERTIFICATE OF REASONABLE CAUSE.

Section 2465 of title 28, United States Code, is amended-
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(1) by striking "property seized" and inserting "property seized or arrested" and

(2) by striking "seizure" each time it appears and inserting "seizure or arrest".

SEC. 19. AUTHORIZATION TO SHARE FORFEITED PROPERTY WITH COOPERATING FOREIGN
GOVERNMENTS.

(a) In General.-Section 981(i)(1) of title 18, United States Code, is amended by striking "this chapter" and inserting "any
provision of Federal law".

(b) Conforming Amendment.-Section 511(e)(1) of the Controlled Substances Act (21 U.S.C. 881(e)(1)) is amended by
inserting "or" at the end of subparagraph (C), by striking "; or" at the end of subparagraph (D) and inserting a period, and
by striking subparagraph (E).

SEC. 20. FORFEITURE OF PROPERTY USED TO FACILITATE FOREIGN DRUG CRIMES.

Section 981(a)(1)(B) of title 18, United States Code, is amended by inserting ", or any property used to facilitate such
offense" at the end before the period.

SEC. 21. FORFEITURE OF PROCEEDS TRACEABLE TO FACILITATING PROPERTY IN DRUG CASES.

(a) Conveyances.-Section 511(a)(4) of the Controlled Substances Act (21 U.S.C. 881(a)(4)) is amended  by inserting ",
and any property traceable to such conveyances" after "property described in paragraph (1), (2), or (9)".

(b) Real Property.-Section 511(a)(7) of the Controlled Substances Act (21 U.S.C. 881(a)(7)) is amended by inserting ",
and any property traceable to such property" after "one year's imprisonment".

(c) Nego tiable Instrum ents and Securities.-Se ction 511(a)(6) of the C ontrolled Substances Act (21 U .S.C. 881 (a)(6)) is
amended by inserting ", and any property traceable to such property" after "this title" the second time it appears.

SEC. 22. FORFEITURE OF PROCEEDS OF CERTAIN FOREIGN CRIMES.

Section 981(a)(1)(B) of title 18, United States Code, is amended by-

(1) inserting "(i)" after "against a foreign nation involving"; and

(2) inserting "or (ii) any other conduct described in section 1956(c)(7)(B)" after "(as such term is defined for the
purposes of the Controlled Substances Act)".

SEC. 23. CIVIL FORFEITURE OF COINS AND CURRENCY IN CONFISCATED GAMBLING DEVICES.

Section 7 of Public Law 81-906 (15 U.S.C. 1177) is amended-

(1) by inserting "Any coin or currency contained in any gambling device at the time of its seizure pursuant to the
preceding sentence shall also be seized and forfeited to the United States." after the first sentence; and

(2) in the last sentence, by inserting ", coins, or currency" after  "gambling devices".

SEC. 24. CLARIFICATION OF JUDICIAL REVIEW OF FORFEITURE.

Section 50 7 of the Controlled Substances A ct (21 U.S .C. 877) is amended  by adding  at the end the  following : "This
section does not apply to any findings, conclusions, rulings, decisions, or declarations of the Attorney General, or any
designee  of the Attorney Gen eral, relating to  the seizure, forfeiture, or d isposition of forfeited pro perty brought under  this
subchapter.".

SEC. 25. TECHNICAL AMENDMENTS RELATING TO OBLITERATED MOTOR VEHICLES
IDENTIFICATION NUMBERS.

Section 512 of title 18, United States Code, is amended-

(1) in subsection (b), by inserting "and the provisions of chapter 46 of this title relating to civil judicial forfeitures"
before "shall apply"; and
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(2) in subsection (a)(1), by striking "does not know" and all that follows up to the semicolon and inserting "is an
innocent owner as defined in section 983 of this title".

SEC. 26. STATUTE OF LIMITATIONS FOR CIVIL FORFEITURE ACTIONS.

Section 621 of the Tariff Act of 1930 (19 U.S.C. 1621) is amended by inserting ", or in the case of forfeiture, within 2
years after the time when the involvement of the property in the alleged offense was discovered, whichever was later" after
"within five years after the time when the alleged offense was discovered".

SEC. 27. DESTRUCTION OR REMOVAL OF PROPERTY TO PREVENT SEIZURE.

(a) Section 2232(a) of title 18, United States Code, is amended by-

(1) inserting "or Seizure" after "Physical Interference With Search";

(2) inserting ", including seizure for forfeiture," after "after seizure";

(3) striking "searches and seizures" after "authorized to make" and inserting "searches or seizures";

(4) striking "or" after "wares,"; and

(5) inserting ", or other property, real or personal," after "merchandise"

(b) Section 2232(b) of title 18, United States Code, is amended by-

(1) inserting "or Seizure" after "Notice of Search";

(2) striking "searches and seizures" after "authorized to make" and inserting "searches or seizures";

(3) inserting ", including seizure for forfeiture" after "likely to make a search or seizure"; and

(4) inserting "real or personal," after "merchandise or other property,".

SEC. 28. IN PERSONAM JUDGMENTS.

Section 1963(l)(1) of title 18, United States Code, and section 413(n)(1) of the Controlled Substances Act (21 U.S.C.
853(n)(1)) are each am ended by add ing the following sentence at the end: "To the  extent that the order of forfeiture
includes only an in personam money judgment against the defendant, no proceeding under this subsection shall be
necessary.".

SEC. 29. UNIFORM PROCEDURES FOR CRIMINAL FORFEITURE.

(a) In General.-Section 982(b)(1) of title 18, United States Code, is amended to read as follows:

"(b)(1) The forfeiture of property under this section, including any seizure and disposition of the property and any
related administrative or judicial proceeding, shall be governed by the provisions of section 413 of the Comprehensive
Drug Abuse Prev ention and  Control A ct of 1970  (21 U.S.C . 853), except for subsection 413 (d) which  shall not app ly to
forfeitures under this section.".

(b) Conforming Amendment.-The second paragraph (6) of section 982(a), of title 18, United States Code, is amended by
striking "(A)", by redesignating clauses (i) and (ii) as subparagraphs (A) and (B), respectively, by redesignating subclauses
(I) and (II) as clauses (i) and (ii), respectively, by striking out "this subparagraph" and inserting "this subsection", and by
striking all of subparagraph  (B).

SEC. 30. AVAILABILITY OF CRIMINAL FORFEITURE.

(a) In General.-Section 2461 of title 28, United States Code, is amended by adding the following subsection:

"(c) Whenever a for feiture of property is authorized in connection w ith a violation  of an Act o f Congress but no specific
statutory provision is made for criminal forfeiture upon conviction or the criminal forfeiture provisions contain no
procedural provisions, the government may include the forfeiture in the indictment or information in accordance with the
Federal Rules of Criminal Procedure and the procedures set forth in section 982 of title 18, United States Code, and upon
conviction, the court shall order the forfeiture of the property.".
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(b) Order of Forfeiture.-Section 3554 of title 18, United States Code, is amended-

(1) by striking "an offense described in section 1962 of this title or in title II or III of the Comprehensive Drug Abuse
Prevention and Control Act of 1970" and inserting "an offense for which criminal forfeiture is authorized"; and

(2) by inserting "pursuant to the Federal Rules of Criminal Procedure," after "shall order,".

SEC. 31. DISCOVERY PROCEDURE FOR LOCATING FORFEITED ASSETS.

(a) In General.-Section 1963(k) of title 18, United States Code, and section 413(m) of the Controlled Substances Act (21
U.S.C.  853(m)) are each amended by-

(1) adding  the following at the end before the period: "to  the extent that the provis ions of the R ule are consistent  with
the purposes for which discovery is conducted under this subsection"; and

(2) adding the following additional sentence: "Because this subsection applies only to matters occurring after the
defendant has been convicted and his property has been declared forfeited, the provisions of Rule 15 requiring the consent
of the defendant and  the presence of the defendant at the deposition shall not apply."

(b) Bank Records.-Section 986 of title 18, United States Code, is amended-

(1) in subsection (a), by striking "in rem"; and

(2) in subsection (c), by inserting "or Criminal" after "Civil".

SEC. 32. CRIMINAL FORFEITURE FOR MONEY LAUNDERING CONSPIRACIES.

Section 982(a)(1) of title 18, United States Code, is amended by inserting  ", or a conspiracy to commit any such
offense" after "of this title".

SEC. 33. CORRECTION TO CRIMINAL FORFEITURE PROVISION FOR ALIEN SMUGGLING AND OTHER
IMMIGRATION OFFENSES.

Section 982(a) of title 18, United States Code, as amended by section 29(b) is amended-

(1) by redesignating the  second paragraph (6) as paragraph (7);

(2) by inserting "sections 274(a), 274A(a)(1), or 274A(a)(2) of the Immigration and Nationality Act of 1952 (8 U.S.C.
1324(a), 1324A(a)(1), and 1324A(a)(2))," before "section 1425" the first time it appears;

(3) in subparagraph (A), by striking "a violation of, or a conspiracy to violate, subsection (a)" and inserting "the offense
of which the person is convicted"; and

(4) in subparagraph  (B)(i) and (ii), b y striking "a  violation of,  or a consp iracy to viola te, subsection (a)" through "of this
title" and inserting "the offense of which the person is convicted".

SEC. 34. REPATRIATION OF PROPERTY PLACED BEYOND THE JURISDICTION OF THE COURT.

(a) Order of Forfeiture.-Section 413(p) of the Controlled Substances Act (21 U.S.C.  853(p)) is amended by inserting the
following  at the end: "In  the case of p roperty described in paragraph  (3), the court may, in addition, orde r the defend ant to
return the property to the jurisdiction of the court so that it may be seized and forfeited.".

(b) Pre-Trial Restraining Order.-Section 413(e) of the Controlled Substances Act (21 U.S.C.  853(e)) is amended by
adding the following after paragraph (3):

"(4) Pursuant to its authority to enter a pre-trial restraining order under this section, including its authority to restrain any
property fo rfeitable as substitute assets , the court may also order the defendant to repa triate any pro perty subject to
forfeiture pending trial, and to deposit that property in the registry of the court, or with the United States Marshals Service
or the Secretary of the Treasury, in an interest-bearing account. Failure to comply with an order under this subsection, or an
order to repatriate property under subsection (p), shall be punishable as a civil or criminal contempt of court, and may also
result in an enhancement of the sentence for the offense giving rise to the forfeiture under the obstruction of justice
provision of section 3C1.1 of the United States Sentencing Guidelines.".

SEC. 35. RIGHT OF THIRD PARTIES TO CONTEST FORFEITURE OF SUBSTITUTE ASSETS.
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(a) In General.-Section 413(c) of the Controlled Substances Act (21 U.S.C. 853(c)), is amended by-

(1) inserting the following after the first sentence:

"All right, title and interest in property described in subsection (p) of this section vests in the United States at the time an
indictment, information or bill of particulars specifically describing the property as substitute assets is filed."; and

(2) by striking "Any such property that is subsequently transferred to a person other than the defendant" and inserting
"Any property that is transferred to a person other than the defendant after the United States' interest in the property has
vested pursuant to this subsection".

(b) Conforming Amendment.-Section 413(n)(6) of the Controlled Substances Act (21 U.S.C.  853(n)(6)) is amended by
adding at the end the following sentence: "In the case of substitute assets, the petitioner must show that his interest in the
property existed at the tim e the prope rty vested in  the United  States pursu ant to subsection (c), or that he subsequently
acquired his interest in the property as a bona fide purchaser for value as provided in this subsection.".

SEC. 36. ARCHEOLOGICAL RESOURCES PROTECTION ACT.

Section 8(b) of the Archeological Resources Protection Act of 1979 (16 U.S.C. 470gg(b)) is amended by-

(1) inserting "all proceeds de rived directly or indirectly from such violation or any property traceable thereto," befo re
"and all vehicles" in the unnumbered paragraph;

(2) inserting "proceeds," before "vehicles" in paragraph (3); and

(3) inserting  the following at the end of the subsection: "If a forfeiture count is included within an indictment in
accordance with the Federal Rules of Criminal Procedure, and the defendant is convicted of the offense giving rise to the
forfeiture, the forfeiture may be ordered as part of the criminal sentence in accordance with the procedures for criminal
forfeitures in  chapter 46  of title 18, Un ited States C ode. Otherwise, the  forfeiture sha ll be civil in natu re in accordance with
the procedures for civil forfeiture in said chapter 46 of title 18.".

SEC. 37. FORFEITURE OF INSTRUMENTALITIES OF TERRORISM, TELEMARKETING FRAUD, AND
OTHER OFFENSES.

(a) Civil Forfeiture.-Section 981(a)(1) of title 18, United States Code is amended by adding the following
subparagraphs:

"(G)(i) Any computer, photostatic reproduction machine, electronic communications device or other material, article,
apparatus, device or thing made, possessed, fitted, used or intended to be used on a continuing basis to commit a violation
of sections 513, 514, 1028 through 1032, and 1341, 1343, and 1344 of this title, or a conspiracy to commit such offense,
and any property traceable to such property.

"(ii) Any conveyance used on tw o or more occasion s to transport the instrumentalities used  in the commission of a
violation of sections 1028 and 1029 of this title, or a conspiracy to commit such offense, and any property traceable to such
conveyance.

"(H) Any conveyance, chemicals, laboratory equipment, or other material, article, apparatus, device or thing made,
possessed , fitted, used o r intended to  be used to commit-

"(i) an offense punishab le under chapter 113 B of this title (relating to terrorism);

"(ii) a violation of any of the following sections of the Federal explosives laws: subsections (a) (1) and (3), (b)
through (d), and (h)(1) of section 842, and subsections (d) through (m) of section 844; or

"(iii) any other offense enumerated in section 2339A(a) of this title;  or a conspiracy to commit any such offense, and
any property traceable to such property.".

(b) Criminal Forfeiture.-Section 982(a) of title 18, United States Code is amended by adding at the end the following:

"(8)(A) The court, in imposing a sentence on a person convicted of a violation of sections 513, 514, 1028 through 1032,
and 1341, 1343, and 1344 of this title, or a conspiracy to commit such offense, shall order the person to forfeit to the United
States any computer, photostatic reproduction machine, electronic communications device or other material, article,
apparatus , device or th ing made , possessed , fitted, used o r intended to  be used to commit such offense, and any property
traceable to such property.
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"(B) The court, in imposing a sentence on a person convic ted of a violation of sections 10 28 or 1029 of this title, or a
conspiracy to commit such offense, shall order the person to forfeit to the United States any conveyance used on two or
more occasions to transport the instrumentalities used to commit such offense, and any property traceable to such
conveyance.

"(9) The court, in impo sing a sentence on a p erson convicted of-

"(A) an offense pu nishable under chapter 113B of this title (relating to terrorism);

"(B) a violation of any of the following sections of the Federal explosives laws: subsections (a)(1) and (3), (b) through
(d), and (h)(1) of section 842, and subsections (d) through (m) of section 844; or

"(C) any  other offense enumerated in sectio n 2339A (a) of this title; or a conspiracy  to commit any such  offense, shall
order the person to forfeit to the United States any conveyance, chemicals, laboratory equipment, or other material, article,
apparatus , device or th ing made , possessed , fitted, used o r intended to  be used to commit such offense, and any property
traceable to such property.".

SEC. 38. FORFEITURE OF CRIMINAL PROCEEDS TRANSPORTED IN INTERSTATE COMMERCE.

Section 1952 of title 18, United States Code, is amended by adding the following subsection:

"(d)(1) Any proceeds distribu ted or intend ed to be distr ibuted in vio lation of subsection (a)(1 ) or a consp iracy to com mit
such violation, or any property traceable to such property, is subject to forfeiture to the United States in accordance with the
procedures set forth in chapter 46 of this title.

"(2) The court, in impo sing sentence on a person convicted of an  offense in violation of subsection (a)(1) or a
conspiracy to commit such offense, shall order that the person forfeit to the United States any proceeds distributed or
intended to  be distributed in the com mission of such offense, or any p roperty traceable to such property , in accordance with
the procedures set forth in section 982 of this title.".

SEC. 39. FORFEITURES OF PROCEEDS OF FEDERAL FOOD, DRUG, AND COSMETIC ACT
VIOLATIONS.

Chapter III of the Federal Food, Drug, and Cosmetic Act is amended by adding at the end the following:

"CIVIL FORFEITURE OF PROCEEDS OF FEDERAL FOOD, DRUG, AND COSMETIC ACT VIOLATIONS

"Sec. 311. (a) Any property, real or personal, that constitutes, or is derived from or is traceable to the proceeds obtained
directly or indirectly from a criminal violation of, or a conspiracy to commit a criminal violation of, a provision of this Act
shall be subject to judicial forfeiture to the United States.

"(b) The provisions of chapter 46 of title 18, United States Code, relating to civil forfeitures shall extend to a seizure or
forfeiture under this section, insofar as applicable and not inconsistent with the provisions hereof, except that such duties as
are imposed upon the Secretary of the Treasury under chapter 46 shall be performed with respect to seizures and forfeitures
under this section by such officers, agents, or other persons as may be authorized or designated for that purpose by the
Secretary of Health and Human Services.

"CRIMINAL FORFEITURE OF PROCEEDS OF FEDERAL FOOD, DRUG, AND COSMETIC ACT VIOLATIONS

"Sec. 312 . (a) Any person convicted of a v iolation of, o r a conspiracy to violate , a provision  of this Act shall forfeit to
the United States, irrespective of any provision of State law, any property constituting, or derived from, any proceeds the
person ob tained, direc tly or indirectly , as the result o f such viola tion. The court, in impo sing sentence on such  person, shall
order that the person forfeit to the United States all property described in this subsection.

"(b) Property subject to forfeiture under this section, any seizure and disposition thereof, and any administrative or
judicial proceeding in relation thereto, shall be governed by the provisions of section 413 of the Comprehensive Drug
Abuse P revention  and Con trol Act of 1970 (21 U .S.C. 853 ), except fo r subsection  413(d) which shall no t apply to
forfeitures under this section.".

SEC. 40. FORFEITURE OF COUNTERFEIT PARAPHERNALIA.

Section 492 of title 18, United States Code, is amended-

(1) by striking the third and fourth undesignated paragraphs;
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(2) by designating the rem aining paragraphs a s subsections (a) and (b);

(3) by adding the following new subsections:

"(c) For the purposes of this section, the provisions of the customs laws relating to the seizure, summary and judicial
forfeiture, condemnation of property for violation of the customs laws, the disposition of such property or the proceeds
from the sale of such property, the remission or mitigation of such forfeitures, and the compromise of claims (19 U.S.C.
1602 et seq.), insofar as they are applicable and not inconsistent with the provisions of this section, shall apply to seizures
and forfeitures incurred, or alleged to have been incurred, under this section, except that the duties as are imposed upon the
customs officer or any other person with respect to the seizure and forfeiture of property under the customs laws shall be
performed with respect to seizures and forfeitures of property under this section by such officers, agents, or other persons as
may be authorized or designated for that purpose by the Secretary of the Treasury.

"(d) All seizures and c ivil judicial forfeitures pursuant to subsection (a) sh all be governed by the procedu res set forth in
chapter 46 of this title pertaining to civil forfeitures. The Attorney General shall have sole responsibility for disposing of
petitions for remission or mitigation with respect to property involved in a judicial forfeiture proceeding.

"(e) A cou rt in sentencin g a person  for a violation  of this chap ter or of sections 331-33 , 335, 336 , 642 or 1720 of this
title, shall order  the person  to forfeit the property described in subsection (a ) in accordance with the procedu res set forth in
section 982 of this title."; and

(4) in subsection (b), as so designated by this section, by striking "fined not more than $100" and inserting "fined under
this title".

SEC. 41. CLOSING OF LOOPHOLE TO DEFEAT CRIMINAL FORFEITURE THROUGH BANKRUPTCY.

Section 413(a) of the Controlled Substances Act (21 U.S.C. 853(a)) is amended by inserting ", or of any bankruptcy
proceeding instituted after or in contemplation of a prosecution of such violation" after "shall forfeit to the United States,
irrespective of any provision of State law".

SEC. 42. COLLECTION OF CRIMINAL FORFEITURE JUDGMENT.

Section 413 of the Controlled Substances Act (21 U.S.C. 853) is amended by redesignating subsection (q) as subsection
(r) and by adding after subsection (p) the following:

"(q) In addition to the authority otherwise provided in this section, an order of forfeiture may be enforced-

"(1) in the manner provided for the collection and payment of fines in subchapter B of chapter 229 of title 18, United
States Code; or

"(2) in the same manner as a judgment in a civil action.".

SEC. 43. CRIMINAL FORFEITURE OF PROPERTY IN GOVERNMENT CUSTODY.

Section 413(f) of the C ontrolled Substances Act (21 U.S.C .  853(f)) is amended by adding the following at the end: "If
property subject to criminal forfeiture under this section is already in the custody of the United States or any agency
thereof, it shall not be necessary to seize or restrain the property for the purpose of criminal forfeiture.".

SEC. 44. DELIVERY OF PROPERTY TO THE MARSHALS SERVICE.

Section 413(j) of the Controlled Substances Act (21 U.S.C.  853(j)) is amended by inserting ", and Rule C(5) of the
Supplemental Rules for Certain Admiralty and Maritime Claims," before "shall apply to a criminal forfeiture".

SEC. 45. FORFEITURE FOR ODOMETER TAMPERING OFFENSES.

(a) Criminal Forfeiture.-Section 982(a)(5) of title 18, United States Code, is amended-

(1) by striking "or" at the end  of subparagraph (D );

(2) by inserting "or" after the sem icolon at the end of subp aragraph (E);

(3) by inserting the following after subparagraph (E), as amended:

"(F) section 32703 of title 49, United States Code (motor vehicle odometer tampering);"; and



May 2000 CAFRA Legislative History

238

(4) by adding the following after the last period: "If the conviction was for a violation described in subparagraph (F), the
court shall also order the forfeiture of any vehicles or other property involved in the commission of the offense.".
 

(b) Civil Forfeiture.-Section 981(a)(1)(F) of title 18, United States Code, is amended-

(1) by striking "or" at the end  of clause (iv);

(2) by striking the period at the end of clause (v) and inserting "; or";

(3) by inserting the following after clause (v), as amended:

"(vi) section 32703 of title 49, United States Code (motor vehicle odometer tampering)."; and

(4) by adding the following after the last period: "In the case of a violation described in clause (vi), any vehicles or other
property involved in the commission of the  offense shall also be subjec t to forfeiture."

SEC. 46. PRE-TRIAL RESTRAINT OF SUBSTITUTE ASSETS.

Section 413(e)(1) of the Controlled Substances Act (21 U.S.C. 853(e)(1)) is amended-

(1) by striking "(a)" and inserting "(a) or (p)"; and

(2) by adding at the end the following:

"To the ex tent that prop erty forfeitab le only pursuant to sub section (p) is re strained under this paragraph, the  court shall
afford the defendant a  prompt po st-restraint hearing and shall exempt from such restraint suc h property  as may reasonably
be needed by the defendant to pay attorney's fees, other necessary cost-of-living expenses, and expenses of maintaining
restrained assets pending the entry of judgment in the criminal case.".

SEC. 47 . HEARINGS ON  PRE-TRIAL RESTRAINING ORDERS; ASSETS N EEDED TO PA Y ATTO RNEY'S
FEES.

Section 413(e) of the Controlled Substances Act (21 U.S.C. 853(e)) is amended by adding the following new paragraph:

"(5)(A) W hen property is restrained pre-trial sub ject to paragraph (1)(A ), the court may, at the request of the defendant,
hold a pre- trial hearing to  determine  whether  the restraining order sho uld be vacated or modified with  respect to some or all
of the restrained property because-

"(i) it restrains property that would not be subject to forfeiture even  if all of the facts set forth in the indictment we re
established as true;

"(ii) it causes a substantial hardship to the moving party and less intrusive means exist to preserve the subject
property for forfeiture; or

"(iii) the defendant establishes that he or she has no assets, other than the restrained property, available to exercise
his or her constitutional right to retain counsel, and  there is no probable cause to believ e that the restra ined property is
subject to forfeiture.

"(B) In any hearing under this paragraph where probable cause is at issue, the court shall limit its inquiry to the
existence of probable cause for the forfeiture, and shall neither entertain challenges to the validity of the indictment, nor
require the Government to produce additional evidence regarding the facts of the case to support the grand jury's finding of
probable cause regarding the criminal offense giving rise to the forfeiture. In all cases, the party requesting the modification
of the restraining order shall bear the burden of proof.".

PURPOSE AND SUMMARY

H.R. 1965, as reported by the Committee, would create general rules relating to federal civil forfeiture proceedings,
expand procedural protections for property owners in such proceedings, extend the availability of civil and criminal
forfeiture to additional federal crimes, and make miscellaneous changes to federal civil and criminal forfeiture statutes.

BACKGROUND AND NEED FOR THE LEGISLATION

I. ANTECEDENTS OF CIVIL ASSET FORFEITURE
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Civil asset forfeiture is based on the legal fiction that an inanimate object can itself be "guilty" of wrongdoing,
regardless of whether the object's owner is blameworthy in any way. This concept descends from a medieval English
practice whereby an object responsible for an accidental death was forfeited to the king, who "would provide the [proceeds,
the 'deodand'] for masses to be sa id for the good of the dead man's soul ... or [wo uld] insure th at the deodand was  put to
charitable uses." [FN1]

The immediate ancestor of modern civil forfeiture law is English admiralty law. As Oliver Wendell Holmes noted, "a
ship is the most living of inanimate th ings.... [E]very one giv es a gende r to vessels.... It is  only by supposing the ship to
have been treated as if endowed with personality, that the arbitrary seeming peculiarities of the maritime law can be made
intelligible." [FN2]

Justice Holmes used this example:

A collision takes place between two vessels, the Ticonderoga and the Melampus, through the fault of the
Ticonderoga alone. That ship is under a lease at the time, the lessee has his own master in charge, and the owner of
the vessel has no manner of control over it. The owner, therefore, is not to blame, and he cannot even be charged on
the ground that the damage was done by his servants. He is free from personal liability on elementary principle. Yet
it is perfectly settled that there is a lien on his vessel for the amount of the damage done, and this means that the
vessel may be arrested and sold  to pay the loss in any admiralty cou rt whose p rocess will reach her. If a  livery-stable
keeper lets a horse and wagon to a customer, who runs a man down by careless driving, no one would think of
claiming a right to seize the horse and the wagon. [FN3]

Holmes then provided the rationale:

The ship is the only security available in dealing with foreigners, and rather than send one's own citizens to search
for a remedy abroad in strange courts, it is easy to seize the vessel and satisfy the claim at home, leaving the foreign
owners to get their indemnity as they may be able. [FN4]

II. FEDERAL CIVIL ASSET FORFEITURE STATUTES

Since early  in the nation 's history, ship s and cargo violating the customs  laws were made su bject to fede ral civil
forfeiture. [FN5]  Forfeiture was once vital to the federal treasury, with customs duties constituting over 80% of federal
revenues. [FN6]

Today, there are scores of federal forfeiture statutes, both civil and criminal. [FN7]  They range from the forfeiture of
gamecocks used in cockfighting, [FN8] to cigarettes seized from smugglers, [FN9] to property obtained from violations of
the Racketeer Influenced and Corrupt Organizations Act. [FN10]

The Comprehensive Drug A buse Prevention and Control Act of 1970 made civil forfeiture a weapon in the war against
drugs. The Ac t provides for the forfeiture of:

[a]ll controlled substanc es which  have been manufactured, distrib uted, dispensed, or acquired in v iolation of this
subchap ter ... [a]ll raw m aterials, products, and eq uipment o f any kind  which are  used, or intended for use, in
manufac turing ... delivering, impo rting, or exporting any  controlled substance[s] ... in violation  of this subch apter ... [a]ll
property which is used, or intended for use, as a container for [such controlled substances, raw materials, products or
equipment] ... [a]ll conveyances, including aircraft, vehicles or vessels, which are used, or intended for use, to transport, or
in any manner to facilitate the transportation, sale, receipt, possession, or concealment [of such controlled substances, raw
materials, products or equipment]. [FN11]

In 1978, the Act w as amended to p rovide for civil forfeiture of:

[a]ll moneys, negotiable instruments, securities, or other things of value furnished or intended to be furnished by any
person in exchange for a controlled substance in violation of this subchapter, all proceeds traceable to such an exchange,
and all moneys, negotiable instruments, and securities u sed or intended to be used to facilitate  any violation of this
subchapter.... [FN12]

In 1984, the Act w as amended to p rovide for the forfeiture of:

[a]ll real property ... which is used, or intended to be used, in any manner or part, to commit, or to facilitate the
commission of, a violation of this subchapter punishable by more than one year's imprisonment.... [FN13]

III. THE SUCCESS-AND ABUSE-OF FORFEITURE
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Before 1984, the monies realized from federal forfeitures were deposited in the general fund of the United States
Treasury. Now they primarily go to the Department of Justice's Assets Forfeiture Fund [FN14] and the Department of the
Treasury's Forfeiture Fund. [FN15]  The money is used for forfeiture-related expenses and various law enforcement
purposes. [FN16]

In recent years, enormous revenues have  been generated by federal forfeitu res. The am ount depo sited in Justice 's Assets
Forfeiture F und (from both civil and criminal fo rfeitures) increased from  $27 million  in fiscal year 1985 to $556 million in
1993 and then decreased to $338 million in 1996. [FN17]  Of the amount taken in 1996, $250 million was in cash and $74
million was in proceeds of forfeitable property; $163 million of the total was returned to state and local law enforcement
agencies that participated in investigations. [FN18]

Federal fo rfeiture has been a grea t monetary  success. A s former A ttorney General Richard Tho rnburgh said: "[I]t is
truly satisfying to think that it is now possible for a drug dealer to serve time in a forfeiture-financed prison, after being
arrested by agents driving a forfeiture-provided automobile, while working in a forfeiture-funded sting operation." [FN19]

The purposes of federal forfeiture were set out by Stefan Cassella, Assistant Chief, Asset Forfeiture and Money
Laundering Section, Criminal Division, U.S. Department of Justice, in testimony before this Committee: [FN20]

Asset forfeiture has become one of the most powerful and important tools that federal law enforcement can employ
against all manner of criminals and criminal organizations-from drug dealers to terrorists to white collar criminals who prey
on the vulnerable for financial gain....

Federal law enforcement agencies use the forfeiture laws for a variety of reasons, both time-honored and new.... [They]
allow the government to seize contraband-property that it is simply unlawful to possess, such as illegal drugs, unregistered
machine guns, pornographic materials, smuggled goods and counterfeit money.

Forfeiture is also used to aba te nuisances and to take  the instrumentalities of crime out o f circulation. If drug dealers are
using a "crack house" to sell drug s to children  as they pass by on the  way to sch ool, the build ing is a dang er to the hea lth
and safety  of the neighborhood . Under the forfeiture law s, we can  shut it down. If a boat or  truck is being used to sm uggle
illegal aliens across the border, we can forfeit the vessel or vehicle to prevent its being used time and again for the same
purpose.  The same is true for an  airplane used to fly cocaine from P eru into Southern Ca lifornia, or a p rinting press  used to
mint phony $100 bills.

The government also uses forfeiture to take the profit out of crime, and to return property to victims. No one has any
right to retain the money gained from bribery, extortion, illegal gambling, or drug dealing. With the forfeiture laws, we can
separate the  criminal from  his profits-and any property traceable to it-thus removing  the incentive others ma y have to
commit similar crimes tom orrow. And  if the crime is one that has victims-like car jacking or fraud-we can use the forfeiture
laws to recover the property and  restore it to the owners far  more effec tively than the restitution sta tutes permit.

Finally, forfeiture unde niably provides both  a deterrent against crime  and a measure of pun ishment fo r the crimina l.
[FN21]  Many criminals fear the loss of their vacation homes, fancy cars, businesses and  bloated bank acco unts far more
than the prospect of a jail sentence.

However, a number of years ag o, as forfeiture revenues w ere approaching the ir peaks, some disquieting  rumblings were
heard. The Second Circuit stated that "[w]e continue to be enormously troubled by the government's increasing and
virtually unchecked  use of the civil forfeiture statutes and the d isregard for due process that is buried in those statutes."
[FN22]   Newspaper and te levision exposes appeared alleg ing that inno cent prope rty owners were having their property
taken by federal and local law enforcement officers with nothing that could be called due process. [FN23]

Congress investigated these charges through a series of hearings held by the House Committee on Government
Operations  Subcommittee on Legislation and National Security under then Chairman John Conyers [FN24]  and then by
this Committee. [FN25]

The stories of two of the witnesses at the Judiciary Committee hearings provide a sampling of the types of abuses that
have surfaced. Willie Jones (and his attorney E.E. (Bo) Edwards III) testified before the Judiciary Committee on July 22,
1996. Mr. Jones' testified as follows: [FN26]

Mr. Hyde: Would you please state your name and where you live.

Mr. Jones. My name is Willie Jones. I live in Nashville, Tennessee.

Mr. Hyde. Very well, sir. Would you tell us your story involving asset forfeiture.
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Mr. Jones. Yes. O n February 27, 1991, I went to the M etro Airport to board a p lane for Houston, T X, to buy nursery
stock. I was stopped in  the airport afte r paying ca sh for my ticket.

Mr. Hyde. What business are you engaged in or were you engaged in?

Mr. Jones. I am engaged in landscaping.

* * * * *
Mr. Jones. I paid cash for a round-trip ticket to Houston, TX, and I was detained at the ticket agent. The lady said no

one ever paid cash  for a ticket. And as I went to the gate, which w as gate 6, to board the plan e, at that time three officers
came up to me and called me by my name, and asked if they could have a word with me, and told me that they had reason
to believe that I was carrying  currency, had a large amount of currency, drugs. So at that time--

Mr. Hyde. Proceeds of a drug transaction; you had money that was drug money then, that's what they charged you with?

Mr. Jones. Yes, sir.

Mr. Hyde. Were you carrying a large amount of cash?

Mr. Jones. Yes, sir. I had $9,000.

Mr. Hyde. $9,000 in cash. Why w as that, sir? Was your business a cash business?

Mr. Jones. Well, it was going to be if I had found the shrubbery that I liked, by me being-going out of town, and the
nursery business is kind of like the cattle business. You can always do better with cash money.

Mr. Hyde. They would rather be paid in cash than a check, especially since you are from out of town?

Mr. Jones. That is correct.

* * * * *
Mr. Jones. So we proceeded to go out of the airport.... I was questioned about had I ever been involved in any

drug-related activity, and I told them, no, I had not. So they  told me I mig ht as well tell the truth because they w as going to
find out anyway. So they ran it through on the computer after I presented my driver's license to them, which everything
was-I had-it was all in my name. And he ran it through the computer, and one officer told the other one, saying, he is clean.
But instead, they said that the dogs hit on the money. So they told me at that time they was going to confiscate the money.

Mr. Hyde. They determined from the dog's activities that there were traces of drugs on the money?

Mr. Jones. That is what they said.

Mr. Hyde. That is what they claimed? [FN27]

Mr. Jones: Yes, sir.

Mr. Hyde. Therefore, they kept the money?

Mr. Jones. They kept the money.

Mr. Hyde. Did they let you go?

Mr. Jones. They let me go.

Mr. Hyde. Were you charged with anything?

Mr. Jones. No. I asked them to, if they would, if they would count the money and give me a receipt for it. They refused
to count the money, and they took the money and told me that I was free to go, that I could still go on to Texas if I wanted
to; that the plan e had not le ft.

Mr. Hyde. Of course, your money w as gone. You had no point in going to Texas if you can't buy shrubs.

Mr. Jones. No.
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Willie Jones did not challenge the forfeiture under the normal mechanism provided by law [FN28]  because he could not
afford to post the required 10% co st bond. [FN29]  He instead filed  suit in federa l district court alleging that his  Fourth
Amendment right to be secure against unreasonable searches and seizures had been violated. [FN30]  The court ruled that
the "frisk" that produced the $9,000 in currency was an unconstitutional search, [FN31]  and that the subsequent seizure of
the money was made without probable cause and therefore illegal. [FN32]

The court's final comments gave rise for pause:

The Court also observes that the statutory scheme as well as its administrative implementation provide substantial
opportunity for abuse and potentiality for corruption. [Drug Interdiction Unit] personnel encourage airline employees
as well as hotel and motel employees to report "suspicious" travelers and reward them with a percentage of the
forfeited proceeds. The forfeited monies are divided and distributed by the Department of Justice among the
Metropolitan Nashville Airport and the Metropolitan Nashville Police Department partners in the DIU and itself. As
to the local agencies, these monies are "off-budget" in that there is no requirement to account to legislative bodies for
its receipt or expenditure. Thus, the law enforcement agency has a direct financial interest in the enforcement of
these laws. The previous history in this country of an analogous kind of financial interest on the part of law
enforcement officers-i.e., salaries of constables, sheriffs, magistrates, etc., based on fees and fines-is an unsavory and
embarrassing scar on the administration of justice. The obviously dangerous potentiality for abuse extant in the
forfeiture scheme should trigger, at the very least, heightened scrutiny by the courts when a seizure is contested.
[FN33]

Although Mr. Jones' case had  a happy ending, his case typifies the kind of case apparently that this Committee  is
gravely concerned about. That is, citizens innocent of any criminal wrongdoing, who happen to fit a  drug courier  profile,
are subjected to unlawful searches and investigations. If they have large sums of cash, it is seized. They don't have to be
arrested, indicted, or convicted of a crime because civil forfeiture requires no related criminal proceeding.

To seize and forfeit property, all the government has to prove is that it had probable cause to believe the property was
involved in criminal activity. For property owners to get their property back, they must overcome tremendous procedural
hurdles like posting cost bonds and proving that their property is "innocent" (once probable cause has been shown). The
abuses can even be worse under certain state forfeiture laws. [FN34]

Billy Munnerlyn tes tified before  the Judiciary  Committee on June  11, 1997 . The follow ing is a short summary  of his
experience with federal civil forfeiture laws:

For years Billy Munnerlyn and his wife Karon owned and  operated a successful air charter service in Las Vegas,
Nevada. In O ctober 1989, Mr. Munnerlyn w as hired for a routine job-flying A lbert Wright, identified as a "businessman,"
from Little Rock, Arkansas, to Ontario, California. When the plane landed, DEA agents seized Mr. Wright's luggage and
the $2.7 million it contained. Both he and Mr. Munnerlyn were arrested. The DEA confiscated the airplane, the $8,500
charter fee for the flight, and all of Munnerlyn's business records. Although drug trafficking charges against Mr. Munnerlyn
were quickly dropped for lack of evidence, the governm ent refused to release his airplane  (similar charges against M r.
Wright, who unbeknown st to Mr. Munnerlyn  was a convicted cocaine dealer, were  eventually dropped  as well). Mr.
Munnerlyn spent over $85,000  in legal fees trying to get his plane ba ck, money raised b y selling his three other planes. A
Los Angeles ju ry decided his airplane should be returned because they found  Mr. Munnerlyn had no know ledge that Mr.
Wright was transporting drug money; however, a U.S. District Court judge reversed the jury's verdict. Mr. Munnerlyn
eventually was forced to settle with the government, paying $7,000 to get his plane back. He then discovered that DEA
agents had caused about $100,000 of damage to the aircraft. Under federal law the agency could not be held liable for the
damage. Unable to raise enough money to restart his air charter business, Mr. Munnerlyn declared bankruptcy. He is now
driving a truck for a living. [FN35]

For Mr. Munnerlyn, there was no happy ending.

IV. H.R. 1965, THE CIVIL ASSET FORFEITURE REFORM ACT

H.R. 1965 is design ed to make federal civ il forfeiture procedures fa ir for proper ty owners-to give inn ocent prop erty
owners the means to recover their property and make themselves whole. H.R. 1965 is not designed to emasculate federal
civil forfeiture efforts. To the contrary, by making civil forfeiture fairer, this Committee is prepared to (and H.R. 1965
does) expand the  reach of civil forfeiture and ma ke it an even stronger law  enforcement tool. It is the Co mmittee's belief,
however, that criminal forfeiture should be used in lieu of civil forfeiture where feasible because it has the heightened due
process safeguards of the criminal law. The bill also expands the reach of federal criminal forfeiture, such as to crimes that
frequently generate criminal proceeds.

A. The Eight Core Reforms of H.R. 1965

1. Burden of Proof
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When a property owner goes to federal court to challenge the seizure of his property under federal civil forfeiture laws,
the government is required to make an initial showing of probable cause that the property is subject to forfeiture. The
property owne r must then establish by a p reponderance o f the evidence that the prop erty is not subject to forfeiture. [FN36] 
As mentioned previously, the government can meet its burden without having obtained a criminal conviction. Since the
government does not have to prove its case beyond a reasonable doubt-as it would to gain a criminal conviction-even the
acquittal of the owner following a criminal trial will not bar the forfeiture his property. Probable cause-what the
government needs to show-is the lowest standard of proof in the criminal law. It is the same standard required to obtain a
search warrant and can be established by evidence with a low indicia of reliability such as hearsay. [FN37]

Allowing property to be forfeited upon a mere showing of probable cause can be criticized on many levels:

[T]he cur rent allocations of burdens and standards of p roof require s that the [ow ner] prove  a negative , that the prop erty
was not used in order to facilitate illegal activity, while the government must prove almost nothing. This creates a great risk
of erroneous, irreversible deprivation. "The function of a standard of proof, as that concept is embodied in the Due Process
Clause and in the realm of fact finding, is to 'instruct the fact finder concerning the degree of confidence our society thinks
he should have in the correctness of factual conclusions for a particular type of adjudication."' Addington v. Texas, 441
U.S. 418, 423 ... (1979)....  The allocation of burdens and standards of proof implicates similar concerns and is of greater
importance since it decides who must go forward with evidence and who bears the risk of loss should proof not rise to the
standard se t. In civil forfeitu re cases, where claimants are required to go  forward w ith evidence and exculpate their p roperty
by a preponderance of the evidence, all risks are squarely on the claimant. The government, under the current approach,
need not produce any admissible evidence and may deprive citizens of property based on the rankest of hearsay and the
flimsiest evidence. This result clearly does not reflect the value of private property in our society, and makes the risk of an
erroneous deprivation intolerable. [FN38]

Some federal courts have even intimated that probable cause is an unconstitutional standard:

The Sup reme Court ... has recently expan ded the constitutional p rotections applicable in  forfeiture pro ceedings  to
include those of the Eighth Amendment.... We therefore agree with the Second Circuit: "Good and Austin reopen the
question of whether the quantum of evidence the government needs to show in order to obtain a warrant in rem allowing
seizure-probable cause- suffices to meet the requirements of due process." United States v. One Parcel of Property Located
at 194 Quaker Farms Road, 85 F.3d 985, 990  (2nd Cir.), cert denied ... 117  S.Ct. 304 ... (1996).

* * * * *
[W]e observe that allowing the government to forfeit property based on a mere showing of probable cause is a

"constitutional anomaly".... As the Supreme Court has explained, burdens of proof are intended in part to "indicate the
relative importance attached to the ultimate decision." ... The stakes are exceedingly high in a forfeiture proceeding:
Claimants are threatened with permanent deprivation of their property, from their hard- earned money, to their sole means
of transport, to their homes. W e would find it surprising w ere the Constitution to perm it such an important dec ision to turn
on a meager burden of proof like probable cause. [FN39]

The Committee concludes that probable cause is an insufficient quantum of evidence to justify the forfeiture of property,
and H.R. 1965 will therefore require proof by a preponderance of the evidence. Preponderance of the evidence is the
quantum of evidence required in most civil proceedings.

Under H.R. 1965 the property owner would still have the burden of proving affirmative defenses-such as the "innocent
owner" defense-by a preponderance of the evidence. Additionally, current law would be retained allowing the government
to forfeit property on a showing of probable cause if the property owner elects not to challenge the forfeiture by filing a
claim.

2. Appointment of Counsel

There is no Sixth Amendment right to appointed counsel for indigents in civil forfeiture cases, since imprisonment is not
threatened. [FN40]  This is undoubtedly one of the primary reasons why at least 80% of civil forfeiture cases are not
challenged: "The reason they  are so rarely  challenged has noth ing to do w ith the own er's guilt, and  everything  to do with
the arduous path one must journey against a presumption of guilt, often without the benefit of counsel, and perhaps without
any money left after the seizure with which to fight the battle." [FN41]  This Committee believes that given the punitive,
quasi-criminal nature o f civil forfeiture  proceedin gs, legal representation  should be  provided  for those who are indig ent in
appropriate circumstances.

H.R. 1965 p rovides that a federal court m ay appoint counsel to represent an individua l filing a claim in a civil forfeiture
proceedin g who is financially unable to obta in represen tation. In dete rmining w hether to appoint coun sel, the cour t shall
take into account (1) the nature and value of the property subject to forfeiture, including the hardship to the claimant from
the loss of the property seized, compared to the expense of appointed counsel, (2) the claimant's standing to contest the
forfeiture, and (3) whether the claim appears to be made in good faith or to be frivolous. The first consideration described
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in the preceding sentence shou ld not be a sim ple dollar comparison . There w ill be many  instances in  which a court should
appoint counsel even if the cost of counsel will likely exceed the value of the seized property. Conversely, there will be
instances in which a court should not appoint counsel even if the cost of counsel will likely be less than the value of the
seized property. The court needs to consider the nature of the property and the hardship that will be caused by its loss.
Compensation for appointed counsel will be equivalent to that provided for court-appointed counsel in federal felony cases.
[FN42]  An owner would certainly suffer great hardship where the loss of property would prevent the owner from working,
leave the owner homeless, or preven t the functioning of a busine ss. These are just illustrative examples of situations where
great hardship would result from the forfeiture of property.

The court shall make the determination of whether to appoint counsel following a hearing during which the government
shall have the opportunity to present evidence and examine the claimant. Of course, such evidence and examination must
be relevan t either to the th ree factors listed in S 983(d) (A) through (C) o f title 18 that the court must take into account in
deciding whether to appoint counsel or to whether the owner is financially unable to obtain representation. The testimony
of the claimant at such a hearing shall not be admitted in any other proceeding except in accordance with the rules which
govern the admissib ility of testimon y adduced in a hearing on a motion to suppress eviden ce. If the cou rt does dec ide to
appoint counsel, counsel may be compensated for time spent during, and in preparation for, the hearing.

3. Innocent Owner Defense

Since 1974, ma ny observers assum ed that the Constitution mandated an  "innoc ent owner" defense to a civil forfeiture
action. [FN43]  However, last year the Supreme Court in Bennis v. Michigan ruled that the defense was not mandated by
either the due process clause of the Fourteenth Amendment (and presumably that of the Fifth Amendment) or the just
compensation clause of the Fifth Amendment. [FN44]  The Court found that "a long and unbroken line of cases holds that
an owner's interest in p roperty may be forfe ited by reason of the use to which  the proper ty is put even  though the owner  did
not know that it was to be put to such use." [FN45]

The dissenting justices in Bennis argued that:

The logic of the Court's analysis would permit the States to exercise virtually unbridled power to confiscate vast
amounts of property where professional criminals have engaged in illegal acts. Some airline passengers have
marijuana  cigarettes in their luggage ; some hote l guests are th ieves; some spectators  at profession al sports events
carry concealed weapons; and some hitchhikers are prostitutes. The State surely may impose strict obligations on the
owners of airlines, hotels, stadiums, and vehicles to exercise a high degree of care to prevent others from making
illegal use of th eir property , but neither lo gic nor histo ry suppor ts the Court's apparen t assumption that their complete
innocence imposes no constitutional impediment to the seizure of their property simply because it provided the locus
for a criminal transaction. [FN46]

Justice Thomas stated in his concurrence that: "[i]mproperly used, forfeiture could become more like a roulette wheel
employed to raise revenue from  innocent but hapless owners w hose prop erty is unfore seeably misused, or a to ol wielded  to
punish those who associate with criminals, than a component of a system of justice." [FN47]

The impact of Bennis is limited by the fact that many federal civil forfeiture provisions contain statutory innocent owner
defenses. For instance, real property used to commit or to facilitate a federal drug crime is forfeitable unless the violation
was  "committed or omitted without the knowledge or consent of [the] owner." [FN48]  Conveyances used in federal drug
crimes are not forfeitable "by reason of any act or omission established by that owner to have been committed or omitted
without the knowledge, consent, or willful blindness of the owner." [FN49]  Property involved in certain money laundering
transactions shall not be forfeited "by reason of any act or omission established by that owner or lienholder to have been
committed without the knowledge of that owner or lienholder." [FN50]  Other federal civil forfeiture statutes contain no
innocent owner defenses. For instance, the statute providing for forfeiture of any property, including money, used in an
illegal gambling business contains no such defense. [FN51]

Not only are these statutory innocent owner defenses not uniform, but the protections of the statutes using the
"committed or om itted" language have  been seriously eroded by a number of federal courts ruling that qualifying owners
must have had no knowledge of and provided no consent to the prohibited use of the property. [FN52]  Such an
interpretation means that diligent owners who try to end the illegal use by others of their property cannot make use of the
defense simply because they knew about the illegal use. Many courts require that to qualify as an innocent owner, an owner
have done all that reasonably could be expected to prevent the illegal use of the property. [FN53]

Believing that an innocent owner defense is required by fundamental fairness, the Committee sets out an innocent owner
defense in  H.R. 1965 designed to prov ide such a defense for federal civil forfeitures, to ma ke that defense uniform , and to
ensure it offers protection in all appropriate cases (including situations where the innocent owner knew of but could not
stop the illegal use of property by others). [FN54]
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With respect to a property interest in existence at the time the illegal conduct giving rise to the forfeiture took place, an
owner is innocent if he  did not kno w of the co nduct givin g rise to the fo rfeiture, or up on learning  of such conduct, did  all
that reasonably could be expected under the circumstances to terminate such use.

The prov ision creates  a rebuttable  presumption that an owner took all the steps th at a reasonable person  would tak e if
the owner (1) gave timely notice to an appropriate law enforcement agency of information that led the owner to know that
the conduct giving rise to forfeiture would occur or has occurred, and (2) in a timely fashion, revoked permission for those
engaging  in such con duct to use  the proper ty or took reasonable  steps in consultation with a law enforcemen t agency to
discourage or prevent the illegal use. [FN55]  The rebuttable presumption signifies the Committee's belief that-absent
unusual circumstances-an owner has taken all steps that a reasonable person would take if he has met the terms of the
presumption. Moreover, an owner-to be considered a  reasonable person-should not be required to take extraordinary steps
that he reasonably be lieves would likely sub ject him to physical dang er.

A different formulation of the innocent owner defense is employed for an owner who acquired his interest after the
offense giving rise to the forfeiture. Generally, the owner must have been a bona fide purchaser for value who at the time of
purchase did not kn ow and wa s reasonably without cause to believe that the property was subject to forfe iture. The term
"bona fide  purchase r" is derived  from commercial law . It includes an y person w ho gives m oney, goods or serv ices in
exchang e for the property subject to forfeiture , but it does not include general unsecured creditors who  acquire on ly a debt.
Moreover, a "bona fide purchaser" must give something of value in exchange for the property. This formulation is required
because much fraud could result if criminals could shield their property from forfeiture by transferring it to coconspirators,
relatives or friends.

An exception is made to the bona fide purchaser rule to avoid hardship in cases involving spouses and minor children
who acquire interests in property other than by purchasing them. If the property is real property, the owner is the spouse or
minor child of the person who committed the offense giving rise to fo rfeiture, and the owner uses the property as a prim ary
residence, a valid innocent owner claim shall not be denied because the owner acquired the interest through the dissolution
of marriage or by operation of law (in the case o f a spouse) or by inheritance upon the death  of a parent (in the case of a
minor child ). To be considered an innocen t owner, the spouse o r minor child  must have  been reaso nably without cause to
believe that the property was subject to forfeiture at the time of the acquisition of his interest in the property.

4. Return of Property  Upon Showing of Hardship

Even though a claim ant may p revail in a civ il forfeiture proceeding, irr eparable damage ca n be done  to his property
while it is in government control. For example, if the property in question is a business, its lack of availability for the time
necessary to win a victory in court could force its owner into bankruptcy. If the property is a car, the owner might not be
able to commute to work until he can win it back. If the property is a house, the owner might be left temporarily homeless
(unless the government lets the owner rent the house back). In such cases, even when the government's case is very weak,
the owner must often settle with the government and lose a certain amount of money in order to get the property back as
quickly as possible.

Customs law does allow for the release of property pending final disposition of a case upon payment of a full bond.
[FN56]   Howev er, many p roperty ow ners do no t have the resources to m ake use of  this provision. Therefo re, in order to
alleviate hardship, H.R. 1965  provides that an owner may be  entitled to relea se of his seized property  pending tr ial.

The owner must show that (1) he has a possessory interest in the property sufficient to establish standing to contest
forfeiture and has filed a non frivolous claim on the merits of the forfeiture action, (2) he has sufficient ties to the
community to provide assurance that the property will be available at the time of trial, (3) continued possession by the
government will cause substantial hardship, such as preventing him from working, leaving him homeless, or preventing the
functioning of a business, and (4)  his hardsh ip outweig hs the risk tha t the proper ty will be destroyed, damaged, lo st,
concealed, diminished in value or transferred if it is returned. When a court grants a motion to return property, it must enter
any order necessary to ensure that the value of the property is maintained while the forfeiture action is pending, including
permitting the inspection , photographing and  inventory  of the property, and the  court may  take action  in accordance with
Rule E of the Supplemental Rules for Certain Admiralty and Maritime Cases (such as requiring bonds). The government
may place a lien against the property or file a lis pendens to ensure that it is not transferred to another person.

Certain property cannot be returned pursuant to this provision. Such property includes (1) contraband, (2) currency,
monetary  instruments, or electron ic funds un less they constitute the assets of a bus iness whic h has been  seized, (3) p roperty
that is eviden ce of a viola tion of law, (4) proper ty particularly  suited for use in illegal activ ities, or (4) property that is like ly
to be used to commit additional criminal acts if returned.

5. Damage to Property while in the Government's Possession
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The federal government is exempt from liability under the Federal Tort Claims Act for damage caused by the negligent
handling or storage of property detained by law enforcement officers. [FN57]  As the U.S. Comptroller General once
stated, seized property awaiting forfeiture can be damaged:

Seized conveyances devalue from aging, lack of care, inadequate storage, and other factors while waiting forfeiture.
They often deteriorate-engines freeze, batteries die, seals shrink and leak oil, boats sink, salt air and water corrode metal
surfaces, barnacles accumulate on boat hulls, and windows crack from heat. On occasion, vandals steal or seriously damage
conveyances. [FN58]

It is not a victory when a boat owner gets back, for example, a rusted and stripped hulk of a vessel. Therefore, H.R.
1965 amends the Federal Tort Claims Act to allow tort claims based on the negligent destruction, injury, or loss of goods,
merchandise, or other property seized for the purpose of forfeiture wh ile in the possession of any law  enforcement officer.
Of course, if seized property is suc cessfully fo rfeited, no cla im would  be allowed. The A ttorney General may settle certain
claims for up to $50,000.

6. Elimination of the Cost Bond

Under current law, a property  owner w anting to contest a seizure of property under a  civil forfeiture  statute mus t post a
bond of $5,000  or ten percent of the value o f the property seized, whichever is less, but in no case  less than $250. [FN 59] 
The bond is unconstitutional in ca ses involvin g indigents  because it w ould depr ive such cla imants of access to the co urts
simply because of their inability to pay. [FN60]  Even in cases not involving indigents, the bond should not be required. As
forfeiture expert David Smith sta ted, it "is simply  an additional financial burden on  the claiman t and an added deterrent to
contesting  the forfeiture ." [FN61 ]  H.R. 1965 elimina tes the requ irement tha t a property  owner m ust file a cost bond to
challenge a civil forfeiture.

7. Adequate T ime to Contest Forfeiture

Currently , a property  owner has 20 days (from the date of the first publication o f the notice o f seizure) to file  a claim in
federal court challenging the government's administrative forfeiture of property. [FN62]  To challenge a judicial forfeiture,
the property owner has an exceedingly short 10 days after process has been executed: [FN63]

Even though these  time limits som etimes are ignored in the interests of ju stice, failure to  file a timely cla im can resu lt in
judgment in favor of the government. [FN64]  H.R. 1965 provides a property owner 30 days to file a claim following the
final publication of notice (or, if written notice was provided , the date it was received) of an  administrative forfeiture
proceeding. In a judicial forfeiture proceeding, 20 days is provided after process has been executed.

8. Interest

Under current law, even if a property owner prevails in a forfeiture action, he will receive no interest for the time period
in which he lost use of his property. [FN65]  In cases where money or other negotiable instruments were seized, or money
awarded a property owner, this is manifestly unfair. H.R. 1965 provides that upon entry of judgment for the owner in a
forfeiture pro ceeding, the United S tates shall be liable for post-ju dgment in terest on any money  awarded  (as set forth in
section 1961 of title 28). The United States shall be liable for pre-judgment interest in cases involving currency, proceeds of
an interlocutory sale, or other negotiable instruments. The government must disgorge any funds representing interest
actually paid to the United States or an imputed amount that would have been earned had it been invested.

B. Expansions of Federal Forfeiture Power

1. Extension of Forfeiture to Other Crimes

Current law limits civil forfeiture to certain enumerated federal crimes, and by doing so excludes a number of federal
crimes that frequently g enerate crim inal proceeds. Becau se H.R. 1965 makes civil forfeitu re procedures fair, and  civil
forfeiture generally should be ava ilable to com bat federal c rimes, it makes sense to extend the availability of fo rfeiture to
these other crimes. Rather then simply making civil forfeiture available for all federal crimes, some of which do not
generate criminal proce eds, the bill would amend sections 981(a)(1 ) and 982(a)(2) of title 18 to exten d proceeds forfeiture
(both civil and criminal) to the crim es enumerated in the  money launde ring statute, 18 U.S.C . S 1956(c)(7).

By providing for forfeiture of the proceeds of these offenses, the bill ensures that the government will have a means of
depriving criminals of the fruits of their criminal acts without having to resort to the RICO and money laundering
statutes-provisions which currently permit fo rfeiture of crim inal proceeds but also carry higher penalties-in  cases where it is
unnecessary to do so  or where  the defendant is willing  to enter a gu ilty plea to the o ffense that generated the forfeitable
proceeds but not to the RICO or money laundering offense.

2. Uniform Definition of Proceeds
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To enforce the age-old adage  that "crime d oes not pay," our forfe iture laws seek to depriv e criminals o f both the too ls
they use to  commit cr ime and the fruits-the "p roceeds" -of their crime. H.R. 1965 would amend sections 981 and 98 2 of title
18 to clearly  define the te rm "proceeds" in the context of civ il and criminal forfeitures.  Proceeds would generally mean all
of property obtained, directly or indirectly, from an offense or scheme, not just the net profit. Lacking a clear definition of
the term, some courts  have construed "pro ceeds" to m ean "net p rofits" and a llowed crim inals to dedu ct the cost of their
criminal activity from the amount subject to forfeiture.

3. Expanded  Availability of Criminal Forfeiture

H.R. 1965 would amend section 2461 of title 28 to give the government the option of pursuing criminal forfeiture as an
alternative to  civil forfeiture  if civil forfeiture  is otherwise  authorized . Under current law (28 U.S.C . S 2461(a )), if a statute
provides for forfeiture witho ut prescribing whether the forfeiture is civil or criminal, it is assumed tha t only civil forfeiture
is authorized. In such cases, the government may not pursue forfeiture as part of the criminal prosecution, but must file a
parallel civil forfeiture case in order to prosecute an individual and forfeit the proceeds of the offense. [FN66]

The vast majority of federal forfeiture statutes fall into this category. That is, the vast majority of forfeitures must be
pursued c ivilly even if there is a related  criminal prosecution. T o encourage greate r use of criminal forfeiture -with its
heightened due process protection-this amendment would revise section 2461(a) to authorize criminal forfeiture whenever
any form of forfeiture is otherwise authorized by statute.

C. Exemption of Traditional U.S. Customs Service Forfeitures from H.R. 1965

H.R. 1965 would amend section 2461(b) of title 28 to exempt traditional U.S. Customs Service forfeiture cases from the
bill's proposed forfeiture procedures. Traditional Customs Service cases involve the interdiction of imported merchandise
and contraband in violation of the customs revenue and criminal laws. As the Supreme Court stated in United States v.
Hernandez, [FN67]  "[s]ince  the founding of our R epublic, Congress has granted  the Execu tive plenary  authority to
conduct routine searches and seizures at the border, without probable cause or a warrant, in order to regulate the collection
of duties and to preven t the introduction of contraband into this country."

To apply the forfeiture procedures proposed in H.R. 1965 to Customs Service border operations would compromise the
Service's ability to carry out its mission. The bill's proposed forfeiture procedures will apply, however, when the Customs
Service steps outside of its traditional role and commences forfeiture actions pursuant to the Controlled Substances Act and
the Immigration and N aturalization  Act.

HEARINGS

The Committee held one day of hearings on civil asset forfeiture reform on June 11, 1997. Testimony was received from
Billy Munnerlyn , E.E. (Bo) Edw ards III, F. Lee Bailey, Susan Davis, Gerald B. Lefcourt, Stefan D. Cassella, De puty Chief,
Asset Forfeiture and M oney Laundering Section, Criminal Division, U.S. D epartment of Justice, Jan P . Blanton, Director,
Executive Office for Asset Forfeiture, Department of the Treasury, Bobby Moody, Chief of Police, Marietta, Georgia, and
1st Vice President, International Association of Chiefs of Police., and David Smith. Additional material was submitted by
Nadine Strossen, President, American Civil Liberties Organization, and Roger Pilon, Director, Center for Constitutional
Studies, Cato Institute.

COMMITTEE CONSIDERATION

On June 20, 1997, the Committee met in open session and ordered reported favorably the bill H.R. 1965, without
amendm ent, by a recorded vo te of 26 to 1, a  quorum being present.

VOTE OF THE COMMITTEE

Vote on final passage: Adopted 26 to 1.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

In compliance with clause 2(l)(3)(C) of rule XI of the Rules of the House of Representatives, the Committee sets forth,
with respect to the bill, H.R. 1965, the following estimate and comparison prepared by the Director of the Congressional
Budget Office under section 403 of the Congressional Budget Act of 1974:

U.S. Congress,
Congressional Budget Office,
Washington, DC, August 14, 1997.

Hon. Henry J. Hyde,
Chairman, Committee on the Judiciary,
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House of Representatives,
Washington, DC.

Dear Mr. Chairman: The C ongressional Budg et Office ha s prepared  the enclosed cost estimate for H.R . 1965, the  Civil
Asset Forfeiture Reform Act.

If you wish further details on this estimate, we will be pleased to provide them. The CBO staff contact is Susanne S.
Mehlman, who can be reached at 226-2860.

Sincerely,

June E. O'Neill, Director.

Enclosure.
H.R. 1965-Civil Asset Forfeiture Reform Act

SUMMARY

Assuming appropriation of the necessary amounts, CBO estimates that implementing H.R. 1965 would cost $52 million
over the 1998-2002 period. Because enacting the bill could affect both direct spending and receipts, pay- as-you-go
procedures would  apply, but C BO estim ates that any  such effec ts would not be significant.

Section 4 of the Unfunded Mandates Reform Act of 1995 (UMRA) excludes from application of that act legislative
provisions that are necessary for the implementation of international treaty obligations. Because section 10 and section 20
would im plement obligations o f the United  States under the United Nations  Conven tion Again st Illicit Traffic in N arcotic
Drugs and Psychotropic Substances, they would fall within that exclusion. The remaining sections of H.R. 1965 contain no
intergovernmental or private-sector mandates as defined in UMRA and would impose no costs on state, local, or tribal
governments.

This bill would make numerous changes to federal asset forfeiture laws that would significantly affect the processing of
about 40,000 seizures conducted each year by the Department of Justice (DOJ) and the Treasury Department. (The
Treasury Department makes an additional 50,000 seizures annually that would not be affected by this bill.) Provisions that
would have significant budgetary effects include section 2, which would allow federal courts to appoint counsel for
indigent claimants who want to contest civil asset forfeiture proceedings, and section 13, which would eliminate the cost
bond requirement, w hereby cla imants hav e to post a bo nd in the am ount of 10  percent of the value of the seized pro perty to
preserve the right to contest the forfeiture. Other provisions in the bill, such as shifting the burden of proof to the
government, would make proving cases more difficult and time-consuming for the federal government. Enacting H. R.
1965 also would expand the government's forfeiture authority to certain criminal cases.

In addition , H.R. 1965 would hold the federal gove rnment liab le for any ne gligent des truction of p roperty he ld in
government custody. Any judgment rendered against the government would be paid out of the Claims, Judgments, and
Relief Acts account and would be considered direct spending.

ESTIMATED COST TO THE FEDERAL GOVERNMENT

CBO estimates that implementing H.R. 1965 would increase discretionary spending for defender services and U.S.
Attorneys by $52 million over the 1998- 2002 period, subject to appropriation of the necessary amounts. We estimate that
any changes in spending from the Claims , Judgments, and Relief Acts account and  in spending and rece ipts of the Assets
Forfeiture F und would not be s ignificant. The following table sum marizes the  estimated budgetary  impact of the bill.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

The costs of this legislation fall within b udget function 750  (administration of justice).

BASIS OF ESTIMATE

• Spending Subject to Appropriation

For the purposes o f this estimate, CBO assumes that the bill will be enacted by Octobe r 1, 1997, and that the necessary
funds will be approp riated by the beginning  of each fiscal year.

Because H.R. 1965 would allow for court-appointed counsel and would eliminate the cost bond requirement, CBO
anticipates that enacting this bill would make it easier for peop le whose assets have been seized to challenge the forfeiture
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of such assets. Based on information from DOJ, we estimate that the number of contested civil cases would increase from
3,000 annually to about 3,750  in fiscal year 1998. As th e defense  bar becom es increasingly aware of and more familiar w ith
the provisions of H.R. 1965, CBO expects that the number of contested civil cases would increase to about 4,500 each year
by fiscal year 2000. While the decision to appoint counsel would be at the discretion of the judge assigned to each case,
various legal experts expect that court-appointed counsel would be provided in at least 20 percent of contested civil cases.
In addition, because forfeiture cases involve property, it is possible that the courts may have to appoint more than one
attorney to represent multiple claimants in the same case. Historical data suggest an average of 1.5 claims per case.

According to the Administrative Office of the United States Courts (AOUSC), a court appointed attorney spends an
average of 100 hours on a criminal case a t an average cost of $66 per hour (in 1997  dollars and including ov erhead costs).
Because  a forfeiture ca se is usually le ss time-consuming and complicated than  a criminal ca se, CBO  estimates tha t a
court-appointed attorn ey would spend about 50 hours on a c ivil forfeiture case. Add itional court-appointed  attorneys could
be required to represent claimants in court proceedings held to determine a claimant's eligibility for court-appointed counsel
in the civil forfeiture proceedings. CBO assumes that eligibility hearings would be held in 90 percent of contested cases and
that a court-appointed attorney would spend 2 hours, on average, on an eligibility hearing. We therefore estimate that
additional defender services related to civil asset forfeiture proceedings would cost about $27 million over the next five
years.

CBO expects that the various changes to forfeiture laws contained in H.R. 1965 would increase the workload for federal
attorneys, especially for the assistant U.S. Attorneys, who are responsible for working on the contested civil cases.
Contested cases, in particular, could be subject to numerous court proceedings if this bill is enacted. Moreover, in contested
cases where free lega l counsel w ould be provided, cla imants would have  less incentive to settle and  more incentive to
pursue all available legal avenues. Based on information from DOJ, and assuming the historical average claims-to-cases
ratio of 1.5, CBO estimates that the provisions of this bill would necessitate assistant U.S. Attorneys spending about 15
additional hours on each conteste d case. CB O estimate s that addition al assistant U .S. Attorneys required to meet this
increase in workload would cost about $25 million over the next five years. This amount includes overhead costs and takes
into account the usual six-month process for hiring assistant U.S. Attorneys.

CBO also ex pects that the federal court system  could require additiona l resources in the future if additional ca ses are
brought to trial and the number of court proceedings per case increase. CBO cannot predict the amount of such additional
costs, but w e expect that such cos ts would not be significant.

• Direct Spending and Revenues

Enacting H.R. 1965 could affect both direct spending and governmental receipts (revenues). But CBO estimates that
any such chang es would be less than  $500,000 a yea r.

Based on information from various legal experts, CBO does not expect that a significant number of claims alleging
property damage would be filed against the government. Therefore, any direct spending from the Claims, Judgments, and
Relief Acts account is not likely to be significant. Also, based on information from DOJ, CBO estimates that enacting H.R.
1965 would result in little or no net change in the amount of receipts deposited in the Assets Forfeiture Fund. While fewer
receipts may be realized because certain cases may be harder to win, the fund could realize additional receipts as a result of
the expanded forfeitu re authority  provided  to the government un der this bill. W e expect that any such  changes  in receipts
are likely to roughly offset each other. Hence, the net change in receipts would probably be insignificant, as would the
corresponding change in spending from the Assets Forfeiture Fund.

PAY-AS-YOU-GO CONSIDERATIONS

The Balanced Budget and Emergency Deficit Control Act of 1985 specifies pay- as-you-go procedures for legislation
affecting direct spending or receipts through fiscal year 2007.

Although H.R.1965 could affect both direct spending and receipts, CBO estimates that any such effects would be less
than $500,000  a year.

INTERGOVERNMENTAL AND PRIVATE-SECTOR IMPACT

Section 4 of UMRA excludes from application of that act legislative provisions that are necessary for the
implementation of international treaty obligations. Because section 10 and section 20 would implement obligations of the
United States under the United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances,
they would fall within that exclusion. The remaining sections of H.R. 1965 contain no intergovernmental or private-sector
mandates.

Estimate prepared by: Susanne S. M ehlman (226-28 60).
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Estimate approved by: Robert A. Sunshine, Deputy Assistant Director for Budget Analysis.

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to Rule XI, clause 2(l)(4) of the Rules of the House of Representatives, the Committee finds the authority for
this legislation in Article I, section 8 of the Constitution.

SECTION-B Y-SEC TION A NALYSIS

Sec. 1. Short title and tab le of contents

Section 1 contains the  Short Title o f the bill.

Sec. 2. Creation of general rules relating to civil forfeiture proceedings

Section 2 contains a co mprehensive rev ision of the procedures g overning admin istrative and judicial civil forfeiture
actions.

Subsection 2(a) enacts a new statute, 18 U.S.C. S 983, that will set forth the procedures governing a civil forfeiture case.
In some cases, the new statute simply codifies existing procedures that have been developed in the case law; in those cases,
the case law would continue to apply to the new statute. In other instances, however, section 983 is intended to depart from
existing practice.

Subsection (a) of section  983 imposes on  the governmen t a set of procedural requirem ents in administrative forfeiture
proceedings. These requirements are imposed in addition to, and not in place of, the requirements set forth in the Customs
laws, 19 U.S.C. § 1602, et seq. To the extent that the procedures are inconsistent, the procedures in section 983 will apply.

First, subsection (a) requires that the government send notice of an administrative forfeiture action to all interested
persons, [FN68]  within 60 days of the seizure of the property. As is the case under current law, the government is not
required to give actual notice of the forfeiture proceeding, but only to takes steps "reasonably calculated" to apprise
interested parties of the pendency of the action. [FN69]

If the government fails to send the notice within the 60-day period, it must return the property to the person from whom
it was seized pending further forfeiture action. However, the statute provides that the government may obtain an extension
of the 60-day time limit from a judge for "good cause." For example, the court should grant an extension of time if the
government showed that the sending of notice would start an administrative forfeiture proceeding prematurely, and thus
jeopardize an ongoing criminal investigation. Because the request for an extension of time would always arise before any
claim was filed, the request would necessarily be made to the court ex parte.

Subsection (a) also provides a mechanism  whereby a person who did no t file a claim in the administrative forfeiture
proceeding because he did not receive adequate notice could seek to reopen the case.

In genera l, administra tive forfeitures are generally not sub ject to judicial review. [FN 70]  Thus , if a claimant fa ils to file
a claim opposing an administrative forfeiture action, he may not subsequently ask a court to review the declaration of
forfeiture on the merits. [FN71]  The new statute would not change the law in this regard.

Fundamental fairness, however, requires that a claimant have the opportunity to attack an administrative forfeiture on
the ground that the he did not file a timely claim because the government failed to provide him with notice of the
administrative action. In such  cases, it is appropriate for a court to determ ine if the governmen t complied with the statutory
notice provisions and if not, to allow the claimant to file a claim in accordance with section 1608 notwithstanding the
expiration of the claims period. [FN72]

Under current law, however, it is unclear what statute gives the district courts jurisdiction to review due process
challenges to administrative forfeiture; indeed, plaintiffs have attempted to base claims on a variety of provisions including
the Tucker Act, 28 U.S.C. § 1346(a)(2); the Federal Tort Claims Act, 28 U.S.C. § 1346(b); the Administrative Procedures
Act, 5 U.S.C. § 702; Rule 41 (e) of the Federal Rule s of Criminal Procedu re; 28 U.S .C. § 1356; and the Fourth and  Fifth
Amend ments to the  Constitution. [FN73 ]  This has led  to widespread confusion as different procedures are  applied in
different cases, including different statutes of limitations depending on the statute employed. [FN74]

Paragraphs (3) through (7) of subsection (a ) establish a uniform procedure fo r litigating due  process issu es in
accordance with the leading cases. Under this procedure, which is intended to be the exclusive procedure for challenging
administrative forfeiture declaration s, a claimant who estab lishes that the government failed to comply with the statutory
notice requirements would be entitled to have the administrative forfeiture set aside. [FN75]
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If the property itself has already been disposed of, the claim would be made against a sum of money of equivalent value.
[FN76]  To inv oke the jurisdiction of the district court un der this provision, an action to se t aside a declaration of forfeiture
would have to be filed within two years of the last date of publication of notice of the forfeiture of the property.

The claimant could not seek relief u nder this sec tion if, notwithstanding  the defect in  the govern ment's com pliance w ith
the notice provision, the claimant had actual notice of the seizure from some other source, or was actually present when the
property was seized and knew that it would be forfeited. [FN77]

The limitations in this section are applicable only to actions to set aside forfeiture decrees, and do not apply to actions
against agencies for damages relating to the loss or destruction of seized property.

Subsection (b) of section 983 modifies the procedures in the Customs laws governing the filing of the claim that
transforms  an admin istrative forfeitu re action into  a judicial action. In particu lar, subsectio n (b) overrid es the prov ision in
19 U.S.C. § 1608 regarding the timing of the filing of a claim. Under the subsection, the claimant would have 30 days from
the last date of publication of the notice of forfeiture. In the alternative, a person receiving written notice would have 30
days from the receipt of that notice to file the claim. If the government sends notice but it is never received, for whatever
reason, the claimant would have to file the claim within 30 days of the last date of publication. Also, the subsection
dispenses with the cost bond requirement in 19 U.S.C. § 1608.

In filing the claim, the claimant will have to describe the nature and extent of the claimant's ownership interest in the
property. This minimal requirement is necessary to discourage the filing of spurious or baseless claims; but it is not
intended to place on the seizing agency any duty to evaluate the merits of the claim. To the contrary, the seizing agency
will simply transfer the claim to the United States Attorney to take whatever action is appropriate under the law.

Subsection (c) of section 983 codifies the existing practice under 28 U.S.C. § 2461(b) which makes the Supplemental
Rules for Certain Admiralty and Maritime Cases applicable to civil judicial forfeiture actions. As is the case under current
law, the governm ent would have  to file a civil judicial forfeiture complaint in acco rdance with the A dmiralty Rules. [FN 78] 
The new statute modifies current practice, however, by creating a 90-day time limit on the filing of the complaint in cases
where the government has seized or restrained the property subject to forfeiture. Under the Customs laws, no fixed time
limit applies.

The statute also modifies current practice in that it gives the Attorney General the option of complying with the 90-day
time limit by filing either a civil complaint or by including a forfeiture count in a criminal indictment or information, or
both. Current law requires the government to file a civil complaint.

Subsection (c) also provides a mechanism whereby the government may request an extension of time from a federal
judge or magistrate. In cases where the reason for the delay does not require secrecy, notice of the request for the delay
would have to be served on the person filing the claim. But where the reason relates to the government's concern that filing
the complaint will jeopardize a criminal investigation or prosecution, the request may be made ex parte. In particular, the
court shou ld grant an extension o f time where the filing of th e compla int, which  is required to  recite the factu al basis in
some detail, [FN79] would reveal facts concerning a pending investigation, undercover operation, or court-authorized
electronic surveillance, or would jeopardize government witnesses. Also, the court could grant the extension to allow the
government to include the forfeiture in a criminal indictment, and thus avoid the necessity of initiating parallel civil and
criminal forfeitures. However, an extension should not be granted merely to  allow the government additional time to
conduct its investigation. In all such cases, when the 90- day time limit expires, the claimant would be entitled to know that
the court granted the government an extension of time, but the claimant would not be entitled to know the reasons for the
extension.

By granting an extension of time, the court would make it unnecessary for the government, as it often must under
current law, to file a complaint and then immediately request a stay under Rule 26, Federal Rules of Civil Procedure, or
under other statutory authority, [FN80] to avoid jeopardizing a criminal case.

Finally, subsection (c) codifies the existing rule that requires a claimant to respond to a civil forfeiture complaint by
filing a claim and answer in accordance with the Admiralty Rules.

Subsection (d) of section  983 grants district courts the discretion  to appoint counsel for a c laimant in a civil forfeiture
proceeding. See Background and Need for Legislation for a discussion of this subsection.

Subsection (e) of section 983 places the burden on the government to prove by a preponderance of the evidence that the
property is subject to forfeiture. See Background and Need for Legislation for a discussion of this subsection.

Subsection (f) of section 983 creates a uniform inn ocent owner de fense. See Background and N eed for Legislation for a
discussion of this subsection.
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Subsection (g) of section 983 establishes rules  regarding  motions to  suppress seized evidence. It recognizes that a
claimant must be afforded a remedy if the government's initial seizure of the property was illegal for lack of probable cause
and the cla imant has s tanding to o bject to the Fourth Am endmen t violation. [FN81]  Th e statute cod ifies the gene ral rule
that the remedy in such cases is the  suppression of the illega lly seized ev idence. In such cases , civil forfeiture  law is
analogous to the criminal law which provides for the suppression of illegally seized evidence while permitting the
government to go forward with its case based on other admissible evidence. [FN82]

Subsection (h) of section 983 auth orizes the use of hearsay at pre-trial hearings in which the governing standard is
probable cause. This is consistent with the present rule regarding criminal forfeitures. [FN83]  The term "hearing" means
either an oral hearing or a determination on written papers, as provided in Rule 43(e), Federal Rules of Civil Procedure.
Hearsay will not be admissible at trial except as provided in the Federal Rules of Evidence.

Subsection (i) of section 983, relating to stipulations, ensures that the government will have an opportunity to present
the facts underlying the forfeiture action to the jury so that the jury understands the context of the case even if the claimant
concedes forfeitability and relies exclusively on an affirmative defense.

Subsection (j) of section  983 autho rizes the cou rt to take whatever action may be  necessary  to preserve  the availab ility
of property for forfeiture. Although not limited to such instances, it will apply mainly in cases where the government has
not seized the subject property in advance of trial. [FN84]

Subsection (k) of section 983 provides that Eighth Amendment issues are to be resolved by the court alone following
return of the verdict of forfeiture. The appropriate procedure for determining Eighth Amendment issues has confused the
courts and litigants since the Supreme Court decided Austin v. United States [FN85] and Alexander v. United States
(holding that Excessive Fines Clause of the E ighth Amendments may app ly to civil and criminal forfeitures respectively).
[FN86]

The subsection provides that the Eighth Amendment determination is to be made after return of the verdict of forfeiture,
or the entry of summary judgment for the government. Th is is consistent with cases holding that the Eighth Am endment's
guarantee against Cruel and Unusual Punishment does not apply until after a verdict of guilt is returned. [FN87]  It also
makes sense because it is premature to make excessiveness determination before the court determines if, and to what
extent, property is forfeitable. [FN88]

In the interest of conserving judicial resources, the subsection provides a mechanism for resolving a case on
excessiveness grounds without having to address the forfeitability issues. The statute recognizes, however, that
excessiveness determ inations under Austin  are fact-intensive. Thus, though the claimant m ight stipulate to  the forfeitability
of the property, the cou rt would not be able to  rule on the excessive fines issues un til the govern ment had  the oppor tunity to
conduct fu ll discovery  on those issues and to  place the relevant evidence before the court.

The subsection also provides that Eighth Amendment determinations are to be made by the court alone and not by the
jury. Again, there has been some confusion in the case law on this issue. The Supreme Court has recognized that the right
to a jury trial extends only to factual determinations of guilt or innocence. [FN89]  Eighth Amendment determinations, by
contrast, are made by the court alone, generally after the jury has been discharged. This is consistent with the view that
constitutional issues gen erally present questions of law for re solution by  the court.

Finally, the subsection provides that, where an Eighth Amendment violation is found, the court should adjust the
forfeiture to meet constitutional standards. Again, this provision is consistent with Eighth Amendment case law. [FN90]

This subsection is purely procedural in nature. It is not intended to define any standard upon which the excessiveness
determination under Austin is to be made nor does it expand the remedies available to the claimant beyond those required
by the Eighth Amendment.

Subsection (l) of section 983 provides that the government need not meet its burden of proving forfeitability by a
preponderance of the evidence until the completion of discovery, or until trial (if no discovery 15 ordered). Of course,
pursuant to the Fourth Amendment, the government must have probable cause at the time it seizes property. In a judicial
forfeiture action, a claimant may always move to suppress evidence if he believes that the government has violated the
Fourth Amendment. How ever, with the excep tion of a motion to suppress, the claimant may not move the court for a
preliminary hearing on the status of the government's evidence. Additionally, the claimant may not move to dismiss the
case for lack  of evidence pre-trail. However, the claimant may move to dism iss alleging that the comp laint is facially
deficient pursuant to Rule E of the Supplemental Rules for Certain Admiralty and Maritime Claims. See e.g., United States
v. Two Parcels of R eal Proper ty Located  in Russell C ounty, A labama, 92 F.3d 1123, 1126  (11th Cir. 1996) ("To satisfy this
specificity requirement [Rule E(2)(a)], the complaint 'must allege sufficient facts to provide a reasonable belief that the
property is subject to forfeiture . . .'.") (bracketed material added). Pre-trial dispositive motions are limited to those based on
defects in the pleadings, as set forth in Rule 12 of the Federal Rules of Civil Procedure. A claimant may, of course, move
for the entry of summary judgment pursuant to Rule 56, Fed. R. Civ. P., once discovery is complete.
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Subsection (m) of section 983 provides that this section's forfeiture procedures apply to any civil forfeiture action
brought under title 18 U .S.C. § 1 e t seq., the Co ntrolled Substances A ct, or the Imm igration and  Naturaliza tion Act.

Subsection (b) of section 2 of the bill is a  conforming amendment tha t applies the p rocedures of 18 U.S .C. § 983  to civil
forfeiture ac tions broug ht under the Immigra tion and N aturalization  Act.

Subsection (c) of section 2 of the bill makes additional conforming amendments striking the existing innocent owner
provisions in the Immigration and Naturalization Act, the Controlled Substances Act, and in title 18.

Subsection (d) of section 2 of the bill creates a new statute, to be codified at 18 U.S.C. §985, that addresses the need for
a mechanism to permit the release of seized property back to the claimant pending trial in order to avoid a hardship. See
Background and Need for Legislation for a discussion of this subsection.

Subsection (e) of section 2 of the bill makes two technical amendments to the chapter analysis of chapter 46 of title 18.

Subsection (f) of section 2 of the bill makes the proceeds of any crime constituting "specified unlawful activity" for
purposes of the money laundering statute, 18 U.S.C. §1956(c)(7), subject to civil forfeiture.

Subsection (g) of section 2 of the bill makes a parallel amendment to the criminal forfeiture statute. Neither amendment
is intended to override more specific provisions authorizing forfeiture of facilitating property and instrumentalities of crime
under existing forfeiture statutes. [FN91]

By providing for forfeiture of the proceeds of these offenses, the amendment ensures that the government will have a
means of depriving criminals of the fruits of their criminal acts without having to resort to the RICO and money laundering
statutes-provisions which currently permit fo rfeiture of crim inal proceeds but also carry higher penalties-in  cases where it is
unnecessary to do so  or where  the defendant is willing  to enter a gu ilty plea to the o ffense that generated the forfeitable
proceeds but not to the RICO or money laundering offense.

Subsection (h) of section 2 of the bill is intended to replace the conflicting and inconsistent terms used to describe
"proceed s" subject to  forfeiture w ith a uniform  definition. Sections 981 and 982  of title 18 were amended and expanded in
1988, 1989, 1990, 1992 and 1996 to add new offenses to the list of crimes for which forfeiture is authorized. In each
instance, C ongress ch ose a different term to describe the p roperty tha t could be fo rfeited, leadin g to great confusion as  to
the difference, if any, between "proceeds" and "gross proceeds" and between "gross proceeds" and "gross receipts." The
amendment eliminates this problem by using the term "proceeds" throughout the statutes.

Moreover, the amendment defines "proceeds" to mean all of the property derived, directly or indirectly, from an offense
or scheme, not just the net profit. This point is important. Lacking a clear definition of "proceeds" some courts have
construed  "proceeds" to mean  "net profits"  and have  thus allowed crimina ls to deduc t the cost of the ir criminal ac tivity
from the amount subject to forfeiture. [FN92]

This makes no sense. A person committing a fraud on a financial institution has no right to recover the money he
invested in  the fraud scheme; no r does a drug dealer have any righ t to recover h is overhead expenses when  ordered to
forfeit the proceeds of d rug trafficking. However, in an overbilling scheme, where the de fendant provided some legitima te
goods and services but billed for more than the amount actually provided, the court would be required to exempt from the
forfeiture the amount of proceeds that the defendant established was traceable to the legitimate goods and services.

Subsection (h) also enacts a new paragraph (3) of section 981(a) to address a different concern regarding the scope of
the forfeiture  of criminal p roceeds. S everal provisions of section 981(a)(1) autho rize the forfe iture of proceeds or "property
traceable thereto." There are two issues regarding the meaning of "traceable" property.

First, the statute codifies the existing case law holding that if forfeitable proceeds are invested or commingled with real
or personal property, only the portion of that property derived from the criminal proceeds is considered to be "traceable to"
the criminal proceeds for purposes of forfeiture. [FN93] However, once the government makes a prima facie case that the
property was illegally acquired, the burden is on the opposing party to show what part, if any, was legitimately acquired.
[FN94]

Thus, for example, if a person invests $5,000 in a fraud scheme that results in his acquisition of $50,000 in money from
his victims, the entire $50,000 is forfeitable as proceeds; as provided in section 981(a)(2), no credit is given for the $5,000
originally invested in the  scheme. B ut if the person then uses the $50,000 to buy  a $100,000 car, pay ing the balance with
untainted funds, only half the value of the car would be subject to forfeiture under a "proceeds" theory.

The second issue concerns the attenuation of proceeds invested in a business or other thing of value that has so
appreciated since the tim e of the investment that it m ay be unfa ir to conside r the presen t value of the  business, in  its
entirety, to be subject to forfeiture even though it is traceable to the offense. For example, one could start a small business
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with $10,000 obtained in a fraud scheme. Later, the business could grow to be worth $1 million. Surely, the original "seed
money"  remains subject to forfeitu re, but under subsection 981(a)(3 ), whether the entire business would be sub ject to
forfeiture w ould be de termined according  to the Eigh th Amendment, even though  the entire business was undeniably
traceable to the original investment of fraud proceeds.

Sec. 3. Compensation for damage to  seized property

Section 3 provides that property owners who prevail in forfeiture actions can sue the government for any negligent
destruction or damage to the property. See Background and Need for Legislation for discussion of this section.

Sec. 4. Prejudgment and postjudgment interest

Section 4 provides for the payment of interest to property owners who prevail in forfeiture actions. See Background and
Need for Legislation for discussion of this section.

Sec. 5. Seizure warrant requirement

Section 5 simplifies and clarifies the government's authority to seize property for forfeiture. First, 18 U.S.C. §981(b)(1)
is amended to update the authority of the Attorney General, and in appropriate cases the Secretary of the Treasury and the
Postal Service, to seize forfeitable p roperty. This section w as last amended in 19 89 before paragrap hs (D), (E) and (F) w ere
added to section 981(a)(1). Absent this amendment, the seizure warrant authority for property forfeitable under those
provisions is unclear. Otherwise, the amendment is not meant to alter the investigative authority of the respective agencies.

Subsection (b)(2) preserves the current rule that property may be seized for civil forfeiture either pursuant to the
Admira lty Rules on ce a civil judic ial compla int is filed, or pu rsuant to a se izure war rant. The sta tute is revised , however, to
provide that a seizure warrant is obtained "in the same manner" as provided in the Rules of Criminal Procedure, not
"pursuant to" those Rules which, of course, do not apply to civil forfeitures. [FN95]

Subsection (b)(2) also  conforms section 981(b) to the cu rrent version  of 21 U.S .C. §881(b) (the para llel seizure statu te
for drug forfeitures) by authorizing warrantless seizures in cases where an exception to the Fourth Amendment warrant
requirement would apply. For exam ple, in section 881 cases, co urts have approved warrantless seizures in ca ses where
there is probable cause for the seizure but exigent circumstances preclude obtaining a seizure warrant. [FN96]  The
amendment to section 981(b) is necessary because such circumstances occur frequently in money laundering cases
involving electronic funds transfers.

Finally, sub section (b)(2 ) is revised to m ake clear that federal au thorities do not have to obtain a fede ral warran t to
re-seize property alread y lawfully  in the possession of state  law enforcement au thorities when the State  elects, in
accordance with state law, to turn the property over to the federal government for forfeiture under federal law. If there is a
controversy over whether the State seizure of the property was lawful, of course, federal law would control, once the
property is transferred to federal authority.

The remaining su bsections are new provisions. The first, to be cod ified as section 981(b)(3), makes clear that the seizure
warrant may be  issued by a judge or m agistrate judge in any district in which it would be proper to file a civil forfeiture
complain t against the p roperty to be seized, even if the prop erty is located , and the seizure is to occu r, in another  district.
Previously, there was no ambiguity in the statute, since in rem actions could only be filed in the district in which the
property was located. In 1992, however, Congress amended 28 U.S.C. §1355 to provide for in rem jurisdiction in the
district in which the criminal acts giving rise to the forfeiture took place, and to provide for nationwide service of process
so that the court in which  the civil action was filed could  bring the subject property  within the control of the court. [FN97] 
In accord with that statute, the amendment m akes clear that it is not necessary for the  government to ob tain a seizure
warrant from a judge or magistrate judge in the district where the property is located, but rather that it may obtain such
process from the court that will be responsible for the civil case once the property is seized and the complaint is filed. Any
motion for the return of seized property filed pursuan t to Rule 41(e) will have to  be filed in the district where the seizu re
warrant was issued so that judges and prosecutors in other districts are not required to deal with warrants involving
property unrelated to any case or investigation pending in the district. After filing a Rule 41(e) motion, however, the
moving party may seek to have the motion considered by a judge in another district by filing a change of venue request
pursuant to subsection  (b)(6).

The second new provision, set forth as section 981(b)(4), relates to situations where a person has been arrested in a
foreign country and there is a danger that property subject to forfeiture in the United States in connection with the foreign
offenses will disappear if it is not immediately restrained. In the case of foreign arrests, it is possible for the property of the
arrested person to be transferred out of the United States before U.S. law enforcement officials have received from the
foreign country the evidence necessary to support a finding a probable cause for the seizure of the property in accordance
with federal law. This situation is most likely to arise in the case of drug traffickers and money launderers whose bank
accounts in the United States may be emptied within hours of an arrest by foreign authorities in the Latin America or
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Europe. To ensure that property subject to forfeiture in such cases is preserved, the new provision provides for the issuance
of an ex pa rte restraining  order upon the application of the A ttorney General and  a statement that the orde r is needed  to
preserve the property  while evidence supporting probable cause for seizure is obtained . A party w hose prop erty is
restrained would have a right to a post-restraint hearing in accordance with Rule 65(b), Fed.R.Civ.P. Subsection (b) makes
parallel changes to the C ontrolled Substances Act (21 U.S.C . §881(b)).

Sec. 6. Access to records in bank secrecy jurisdictions

Section 6 deals with financial records located in foreign jurisdictions that may be m aterial to a claim filed in either a
civil or criminal forfeiture ca se. Frequently in order  for the government to  respond to  a claim, it must have access to
financial records abroad . For example, in a drug proceeds case w here a claimant asserts that the forfe ited funds were
derived from a legitima te business  abroad, the  governm ent might need access to foreign bank records to demo nstrate in
rebuttal that the funds actually came from an account controlled by international drug traffickers or money launderers.

Numerous mutual legal assistance treaties and other international agreements now in existence provide a mechanism for
the government to obtain such records through requests made to a foreign government. In other cases, the government can
request the records only through letters rogatory. This amendment deals with the situation that commonly arises where a
foreign government declines to make the requested financial records available because of the application of secrecy laws.
In such cases, where the claimant is the person protected by the secrecy laws, the claimant has it within his power to waive
the protection of the foreign law to allow the records to be made available to the United States, or to obtain the records
himself and turn them over to the government. It wou ld be unreasonable to  allow a claim ant to file a claim  to property  in
federal court and yet hide behind foreign secrecy laws to prevent the United States from obtaining documents that may be
material to the claim. Therefore, pro posed sub section 986(d) provides that the refu sal of a claimant to waive secrecy in  this
situation may result in the dismissal of the claim with prejudice as to the property to which the financial records pertain.

Sec. 7. Access to other records

Section 7 a llows disclo sure of tax re turns and re turn information to fede ral law enfo rcement o fficials for use  in
investigations leading to civil forfeiture proceedings in the same circumstances, and pursuant to the same limitations, as
currently apply to the use of such information in criminal investigations. Current law, 26 U.S.C. §6103(I)(4), permits the
use of returns and return information in civil forfeiture proceedings, but only in criminal cases does it authorize the
disclosure of such information to law enforcement officials at the investigative stage. [FN98]  The amendment revises the
statute to treat civil forfeiture investigations and criminal investigations the same.

Sec. 8. Disclosure o f grand jury information  to federal prosecutors

Section 8 extends a provision in the FIRREA Act of 1989 that authorizes the use of grand jury information by
government attorneys in civil forfeiture cases. Under current law, a person in lawful possession of grand jury information
concerning a banking law violation may disclose that information to an attorney for the government for use in connection
with a civil forfeiture action under 18 U.S.C. §981(a)(1)(C). This provision makes it possible for the government to use
grand jury information to forfeit property involved in a bank fraud violation; it does not permit disclosure to persons
outside the government, nor does it permit government attorneys to use the information for any other purpose. Thus, the
provision recognizes that civil forfeiture actions under section  981 are part of any law  enforcement action a rising out of a
criminal investigation.

The limitation to forfeiture  under sec tion 981(a )(1)(C) for banking law  violations, however, is obsolete.  Because  all civil
forfeiture ac tions are now recognized as law  enforcem ent function s, grand jury  information  should be  available to
government attorneys for their use in all civil forfeiture cases. The amendment therefore strikes the references to paragraph
(c) and to banking law so that disclosure under 18 U.S.C. §3322(a) will be permitted in regard to any forfeiture under
federal law. The restrictions regarding the persons to whom disclosure may be made and the use that may be made of the
disclosed material will remain unchanged.

Sec. 9 Use of forfeited funds to pay restitution to crime victims and regulatory agencies

Section 9 amends the civil forfeiture statutes to make it clear tha t forfeited property may  be used to re store prope rty to
victims of the offense giving  rise to the forfeiture. The statute dealing  with restitution to victims, 18 U .S.C. §981(e),
explicitly authorizes the use of forfeited funds to restore property only in cases based on the offenses set forth in sections
981(a)(1)(C) and (D), most of which involve financial institution fraud. [FN99]  In contrast, the criminal statute, section
982, permits forfeited funds to be restored to victims in virtually all instances. [FN100]  Taken together, these statutes
imply that the Attorney General may not use forfeited funds to restore property to victims in other civil cases-such as
consumer fraud and money laundering. [FN101]  These amendments negate that implication by making it clear that the
Attorney General make use the forfeiture laws to restore property to victims in all cases.
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First, subsection (e)(6), which presently authorizes the payment of restitution to victims of any crime listed in section
981(a)(1)(C), is expanded to cover all offenses for which forfeiture is authorized under section 981. In the case of money
laundering offenses, this inc ludes the offense that constituted the underlying "specified unlawful activity."

Second, subsections (e)(3), (4) and (5), which authorize restitution to financial institutions in cases governed by section
981(a)(1)(C), is revised to take into account the fact that not all financial institution offenses are covered by subsection
(a)(1)(C). [F N102]  T hus, the introduction to each subsection, respectively, is amended to re fer to "property forfeited  in
connection with an offense resulting in pecuniary loss to a financial institution or regulatory agency" regardless of what
statutory provision is employed to accomplish the forfeiture.

Third, a similar amendment is made to subsection (e)(7) to reflect that not all crimes relating to the sale of assets by
receivers of failed financial institutions are covered by subsection (a)(1)(D), and to eliminate the need to revise the cross
references in this section in the future each time the various subparagraphs of subsection (a)(1) are amended or
redesignated.

Sec. 10. Enforcement of foreign forfeiture judgment

Section 10 puts the U nited States in compliance with Vienna C onvention regarding the enforcemen t of foreign forfeiture
orders. Th e United S tates was the eighth country to ratify  the United  Nations C onvention Against the Illicit Traffic  in
Narcotic Drugs and Psychotropic Substances (the Vienna Convention), and has been under an obligation to meet the
Convention's requirements since the treaty went into effect on November 11, 1990.

Article V of the Vienna Convention requires the member nations (the Parties) to enact legislation providing for the
forfeiture of proceeds and instrumentalities of drug trafficking and drug-related money laundering offenses. Specifically,
paragraph 1(a) of Article V says that each Party shall adopt measures authorizing the forfeiture of "proceeds derived from
offenses established in accordance with article 3, paragraph 1, [which defines the predicate drug and drug-related money
laundering offenses], o r property the value of w hich corresponds to  that of such proceeds."

The United States is in full compliance with these requirements insofar as they relate to domestic forfeitures. The drug
and money laundering forfeiture statutes enacted by Congress since 1978 authorize the forfeiture of both drug proceeds and
property involved in money laundering offenses where the underlying crime is committed in the United States. The
substitute assets provisions of these s tatutes perm it the forfeiture  of property  of "equiva lent value"  when the  property
traceable to the criminal offense is unavailable. [FN103]  Indeed, these statutes frequently serve as models for other Parties
seeking to comply with the Vienna Convention's requirements. Additional legislation, however, will support our
compliance with the Convention's international forfeiture obligations.

Under Article V, a Party must provide for the forfeiture of drug proceeds derived from an offense occurring in another
country by providing forfeiture assistance to a Party in whose jurisdiction the underlying drug or money laundering offense
occurred. This obligation applies both to the drug proceeds themselves and to property of equivalent value. Under 18
U.S.C. §981(a)(1)(B), the United States can initiate a civil action against foreign drug proceeds that would result in the
seizure and confiscation of such property. But because that statute is a civil in rem statute, it does not authorize the
forfeiture of substitute assets of equivalent value.

The proposed statute is intended to reinforce our compliance with the Vienna Convention in this regard by giving our
treaty partne rs access to our courts fo r enforcem ent of their fo rfeiture judgments. Under the proposal, once a defendant is
convicted of a drug trafficking or money laundering offense in a foreign country and an order of forfeiture is entered
against him, the foreign country, as the Party requesting assistance under the Vienna Convention, would file a civil action
as a plaintiff in federal court seeking enforcement of the judgment against assets that may be found in the United States.
The Requesting Party, however, would not be allowed to file for enforcement without approval from the United States
Department of Justice, thereby permitting the United States to screen out requests that are factually deficient or based on
unacceptable foreign proceedings.

The concept of placing the Requesting Party in the posture of a plaintiff seeking enforcement of a judgment is drawn
from Can ada's Mutual Legal A ssistance in C riminal Ma tters Act. Section 9 of the  Act prov ides, in pertinent part:

Where the Minister [of Justice] approves a request of a foreign state to enforce the payment of a fine imposed in respect
of an offense by a court of criminal jurisdiction of the foreign state, a court in Canada has jurisdiction to enforce the
payment of the fine and the fine is recoverable in civil proceedings instituted by the foreign state, as if the fine had been
imposed by a court in Canada.

The Justice Department has been informed by Canadian Justice Ministry authorities that, although this provision has not
yet been applied, it is exp ected to cover foreign  criminal forfeiture orders. Canada views Section 9 as part of its respon se to
the Vienna Convention.
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Enactment of this proposal would bring the United States into line with an important trend in international law
enforcem ent while p reserving o ur in rem/in personam distinctions and without requiring  the govern ment to become a party
to the enforcement of a foreign order. Laws providing for the enforcement of foreign confiscation orders have been enacted
by a number of jurisdictions, including Australia, Denmark, Hong Kong, Japan, the Netherlands, Singapore, and the United
Kingdom. We can anticipate that more countries will enact laws to give full faith and credit to their treaty partners'
"equivalent value" fo rfeiture orde rs. If we exp ect such countries to enforce our fo rfeiture orders against substitute assets
located abroad, we must be prepared to render reciprocal assistance.

Sec. 11. Admissibility of foreign business records

Section 11 adds a new provision to Title 28 to allow foreign-based records of a regularly conducted activity, obtained
pursuant to  an official request, to be au thenticated  and admitted into evidence in a civ il proceeding, including civil
forfeiture pro ceedings , notwithstanding the requirements of F.R.Evid. Ru les 803(6) and 901(a )(1), by means of a certif icate
executed by a foreign custodian (or other person familiar with the record keeping activities of the institution maintaining
the records). This new provision would be the civil analog to 18 U.S.C. §3505.

To make foreign records of a regularly conducted activity admissible in a civil proceeding under current law, F.R.Evid.
Rules 803(6) and 901(a)(1) currently require that a foreign custodian or other qualified witness give testimony, either by
appearing at a proceeding, or in a deposition taken abroad and introduced at the proceeding, establishing a record-keeping
exception to the hearsay rule (under Rule 803(6)) and authen tication (under 901(a)(1)).

There is, however, no means by which the U.S. government can compel the attendance of a foreign custodian or other
qualified foreign witness at a U.S. proceeding to testify. Thus, to adduce the requisite testimony the government must (1)
rely on the prospective witness' willingness to voluntarily appear (which is very rare and subject to vicissitudes) or (2)
attempt to obtain a foreign deposition of the witness. The latter process is unduly cumbersome (when measured in terms of
the objective, i.e., to make records admissible) and may not be available in many situations, especially under administrative
agreements, such as a tax treaty.

By enac ting a civil ana log to 18 U .S.C. §35 05, which provides for the adm issibility of fore ign business records in
criminal cases, this provision would provide for a streamlined process for making foreign records of a regularly conducted
activity admissible without the U.S. government having to either (1) rely on having a foreign witness voluntary travel to the
U.S. and appear at a civil proceeding or (2) get involved in the unduly cumbersome process of deposing the witness abroad.

Sec. 12. Conforming amendments to title 28, to rules of procedure, and to the Controlled Substances
Act

Section 12  makes minor and technical amendmen ts to 28 U.S .C. §524(c), the statute  governing the Justice  Assets
Forfeiture Fund. In addition, Section 12 amends the Admiralty Rules to give the claimant 20 days, instead of only 10 days,
to file a claim in a civil judicial forfeiture case. Finally, Section 12 repeals 21 U.S.C. §888. That statute, which contains a
filing deadline in forfeiture cases involving automob iles used to facilitate drug trafficking offenses, is rendered unnecessary
by the general purpose filing deadlines included in 18 U.S.C. §983.

Sec. 13. Inapplicability of the Customs laws

Section 13 is intended to make clear that the incorporation of the Customs forfeiture laws for forfeiture cases under 18
U.S.C. §983 does not include the cost bond requirement in 19 U.S.C. §1608 or the burden of proof provision in 19 U.S.C.
§1615. The latter provision, of course, is plainly incon sistent with the burden o f proof provision in section 9 83(e).

Also, Sec tion 13 amends 28 U .S.C. §24 61(b) to make clear that in any civ il forfeiture case, the procedures set fo rth in
chapter 46 of title 18 apply, except that those procedures do not apply in cases handled by the U.S. Customs Service under
statutes other than those in title 18 or title 21.

Sec. 14. Applicability

This section provides that the amendments made in this Act are intended to apply prospectively. In the case of the
amendmen ts to the Customs laws, Admiralty Rules, an d other statutes affecting adm inistrative forfeitures and the proced ure
for filing a claim to initiate a judicial civil forfeiture, the new provisions would apply to seizures occurring 60 days after the
effective date of the Act. The new trial procedures governing judicial civil forfeitures would apply to cases in which the
complaint was filed by the government after the effective date of the Act. Finally, changes to the substantive forfeiture
statutes, such as those that expand forfeiture to apply to offenses for which forfeiture has not previously been available as a
remedy, would apply to offenses occurring on or after the effective date.

Sec. 15. Jurisdiction and venue in forfeiture cases
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Section 15 amends the statutes relating to jurisdiction and venue. Historically, courts had in rem jurisdiction only over
property located within the judicial district. Since 1986, however, Congress has enacted a number of jurisdictional and
venue statu tes permitting  the courts to  exercise au thority over property located in other districts und er certain
circumstances. [FN104]

Many older statutes and rules, however, still contain language reflecting the old within-the- district requirements. These
technical amendments bring those provisions up to date in accordance with the new venue and jurisdictional statutes.
Indeed, several courts have already held that nationwide service of p rocess provisions necessarily override Rule E (3)(a).
[FN105]  The amendment is therefore intended merely to remove any ambiguity resulting from Congress's previous
omission in conforming Rule E and the other amended provisions to section 1355(d) as they apply to forfeiture cases.

Sec. 16. Minor and technical am endments relating to  1992 forfeitu re amendments

Section 16(a) amends section 982(b)(2) to clarify, in light of additions made to section 982(a) in 1990 and 1992, that the
substitute asset limitation in  that section applies only  to money  laundering  cases. Sec tion 16(b) m akes stylistic changes to
section 986, making it applicable to all section 981 forfeitures including the provisions added in 1992, and eliminating the
erroneous reference  to section 19 60. The amendment also makes it possib le to issue a subpoena b efore a civil complaint is
filed, and strikes a meaningless cross-reference to a non-existent statute, 18 U.S.C. §985. Section 16(c) is a purely technical
amendm ent.

Sec. 17. Drug paraphernalia  technical amendm ents

Section 17 makes technical changes to the drug paraphernalia statute. Section 511(a)(10) of the Controlled Substances
Act (21 U .S.C. §88 1(a)(10)) p rovides for  the civil forfeitu re of "[a]ny  drug paraphernalia (a s defined in  section 857 of this
title)." Section 2401 of the Crime Control Act of 1990, Pub.L. 101- 647, 104 Stat. 4858, November 29, 1990, transferred 21
U.S.C. § 857 (drug  paraphernalia violations) to a new  21 U.S.C . 863 and  made it part o f the Controlled Substances Act.
"Drug paraphernalia" is defined at section 863(d). Paragraph (a) above amends 21 U.S.C. §881(a)(10) to correct the
misreference to the repealed section 857.

Prior to enactment of 21 U.S.C. §863, references in 21 U.S.C. §§ 881 and 853 to violations of "this subchapter" as bases
for forfeiture did not include drug paraphernalia violations because 21 U.S.C. § 857 was part of the Anti-Drug Abuse Act
of 1986. The references to "this subchapter" in 21 U.S.C. §§ 853 and 881 are actually references to the original legislation
(Title II of Pub.L. 91-513, October 27, 19 70, 84 Stat. 1242) po pularly known  as the "Controlled Su bstances Act". [FN 106] 
Consequently, the reference to "this title" in 21 U.S.C. §881(a)(10) should be corrected to "this subchapter" when the
proposed amendment is codified.

Section 863 penalizes sale, use of any facility of interstate commerce to transport, and import or export of drug
paraphernalia with imprisonment for up to three years. Additionally, 21 U.S.C. § 863(c) provides for criminal forfeiture of
drug paraphernalia involved in a violation of 21 U.S.C. § 863 "upon the conviction of a person for such violation" and
directs forfeited drug paraphernalia to be delivered to the Administrator of General Services, who may order its destruction
or authorize its use by federal, state, or local authorities for law enforcement or educational purposes. Paragraph (b) above
deletes sectio n 863(c) as unnecessary because 21 U .S.C. § 853(a)(2) provides for crim inal forfeiture  of any property used  to
commit "a violation of this subchapter" that is punishable by imprisonment for more than one year. Section 863 is such a
violation. Deletion of section 863(c) also removes section 863(c)'s contradiction of section 853(h)'s provision for
disposition of criminally forfeited drug paraphernalia by the Attorney General. Disposition of drug paraphernalia forfeited
civilly under section 881  is also by the Attorney G eneral pursuant to 21 U .S.C. § 881(e).

Sec. 18. Certificate of reasonable cause

Section 18 makes a technical amendment to 28 U.S.C. § 2465 to provide that a certificate of reasonable cause shall be
issued in appropriate circumstances whether the property in question was seized or merely arrested pursuant to an arrest
warrant in rem. The amendment is necessary because of the Supreme Court's decision in United States v. James Daniel
Good Property, [FN107]  which explained that the government need not seize real property for forfeiture but may instead
post the property with an arrest warrant issued pursuant to the Admiralty Rules and file a lis pendens.

Sec. 19. Authorization  to share forfeited property with cooperating  foreign governments

Section 19 provides authorization to share forfeited property with cooperating foreign governments. Section 981(i) of
title 18 authorizes the sharing of forfeited property with foreign governments in certain circumstances. It currently applies
to all civil and c riminal forfe itures unde r 18 U.S.C . § § 981-82, which  are the forfeitu re statutes for m ost federal o ffenses in
title 18. Older parallel provisions applicable only to drug cases and Customs cases appear in 21 U.S.C. § 881(e)(1)(E) and
19 U.S.C. § 1616a(c)(2), respectively.
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The amendment simply extends the existing sharing authority to all other criminal and civil forfeitures, including those
undertaken pursuant to RICO, the Immigration and Naturalization Act, the anti-pornography and gambling laws, and other
statutes throughout the United States Code. Because the amendment makes the parallel provisions in the drug and customs
statutes unnecessary, section 881(e) is amended to remove the redundancy.

Sec. 20. Forfeiture of property used to facilitate foreign drug crimes

Section 20 is another provision relating to Vienna Convention, which the United States ratified on November 11, 1990.
Under the Convention, the United States is obligated to enact procedures for the forfeiture of both the proceeds and the
instrumentalities of foreign crimes involving drug trafficking . 18 U.S.C. § 98 1(a)(1)(B) already provides for the forfeiture
of foreign d rug proceeds, but it does not prov ide for the fo rfeiture of fac ilitating prope rty. The am endmen t rectifies this
omission.

Sec. 21. Forfeiture of proceeds traceable to facilitating property in drug cases

Section 21 provide s for the forfeiture of proceeds traceable to facilitating property in drug  cases. Currently 21 U .S.C. §
881(a)(4) permits the forfeiture of conveyances used to facilitate a controlled substance violation. Similarly, section
881(a)(7)  permits the fo rfeiture of rea l property used to facilitate  such a viola tion. Neither statute, however, explicitly
extends forfeiture to the proceeds traceable to the sale of such conveyances or real property. Not infrequently, for
investigative reasons, facilitating property is not immediately seized. Thus, the owners are able to sell the property, and the
proceeds of that sale are outside the purview of the statute. Similarly, if property is destroyed before it is seized, the
government is unable to forfeit the insurance proceeds.

The amendment revises sections 881(a)(4) and (7) to permit forfeiture of proceeds traceable to forfeitable property,
including proceeds of a sale or exchange as well as insurance proceeds in the event the property is destroyed. The
amendmen t also insures that the "innocen t owner" excep tions apply to the forfeiture of traceable property in all cases where
the facilitating property itself would n ot be forfeitable. (This latter provision is necessary, of course, only  if the uniform
innocent owner provisions of 18 U.S.C. § 983 are not enacted. If section 983 is enacted, these innocent owner provisions
will be stricken by conforming amendments.)  The portion of this amendment relating to section 881(a)(4) passed the
Senate in 1990 as section 1907 of S. 1970.

Sec. 22. Forfeiture of proceeds of certain foreign crimes

Section 22 authorizes the forfeiture of the proceeds of any foreign crime designated as "specified unlawful activity" for
purposes of the money laundering statute. Such crimes currently include drug trafficking, terrorism and other crimes of
violence and bank fraud. By authorizing the forfeiture of the proceeds of such crimes when found in the United States, the
provision  makes it more difficult fo r international criminals to  use the Un ited States as  a haven fo r the profits from their
crimes, and it permits the United States to assist foreign governments in recovering the proceeds of crimes committed
abroad.

The forfeiture provision will only apply where the foreign offense was punishable by at least one year in prison in the
foreign country, and would be recognized as a felony under federal law if committed within the jurisdiction of the United
States.

Sec. 23. Civil forfeiture of coins and currency in confiscated gambling devices

Section 23 makes a change in the civil forfeiture provisions in the Gambling Devices Act, 15 U.S.C. § 1171, et seq. The
Gambling Devices Act, set out as chapter 24 of title 15, is a scheme for regulating devices like slot machines and other
machines used for gambling. In general, the chapter makes it illegal to ship such devices into states where they are illegal
and to use or possess them in areas of special federal responsibility such as in the special maritime and territorial
jurisdiction and in Indian country. 15 U.S.C. § 1175 provides for the seizure and civil forfeiture of gambling machines
involved  in a violation  of the chap ter. Occas ionally a slot m achine or v ideo game involved  in a violation  will contain
money. This section clarifies that money in such a machine at the time it is seized is also subject to seizure and forfeiture.
Such a forfeiture is justified and the section eliminates any need for a complicated procedure under which such a machine
would have to be opened and the money counted and removed before it can be seized.

Sec. 24. Clarification of judicial review of forfeiture

Section 24 clarifies 21 U.S.C. § 877. That statute provides that "(a)ll final determinations, findings, and conclusions of
the Attorney General under this subchapter shall be final ... except that any person aggrieved by a final decision of the
Attorney General may obtain review of the decision in the United States Court of Appeals for the District of Columbia or
the circuit in which his principal place of business is located upon petition filed with the court...." One court has found that
the "express and unambiguous terms" of section 877 provided the court of appeals with jurisdiction to review on direct
appeal a denial of a petition for remission or mitigation of the forfeiture of property by an agency. [FN108]
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The decision in Scarabin is contrary to the statutory language and legislative history of section 877 which show that
Congress intended judicial review only for those decisions of the Attorney General affecting the pharmaceutical and
research industries. The amendment clarifies the meaning of section 877 by excluding the review of decisions of the
Attorney General or the Attorney General's designees relating to the seizure, forfeiture, and disposition of forfeited
property, including rulings on petitions for remission or mitigation.

Sec. 25. Technica l amendments relating to obliterated motor vehicle numbers

Section 25 contains technical amendments relating to obliterated motor vehicle identification numbers. 18 U.S.C. § 512
is the civil forfeiture statute governing motor vehicles and parts with obliterated serial numbers. The amendments 
cross-reference the new procedural statutes in sections 981-86, including the innocent owner defense in section 983.
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Sec. 26. Statute of limitations for civil forfeiture actions

Presently, forfeiture actions must be filed within five years of the discovery of the offense giving rise to the forfeiture. In
customs cases, in which the property is the offender, this presents no problem. In such cases, the discovery of the offense
and the discovery of the involvement of the property in the offense occur simultaneously.

This provision of the customs laws, however, is incorporated into other forfeiture statutes. In those cases, the
government may be aware of an offense long before it learns that particular property is the proceeds of that offense. For
example, the government may know that a defendant robbed a bank in 1990 but not discover that the proceeds of the
robbery were used to buy a motorboat until 1996. Under current law the forfeiture of the motorboat would be barred by the
statute of limita tions. The  amendm ent rectifies this  situation by  allowing th e government to file the forfeiture action within
five years of the discovery of the offense giving rise to the forfeiture, as under current law, or within two years from the
discovery of the invo lvement of the prope rty in the offense, whichever is longer.

Sec. 27. Destruction  or removal of prop erty to prevent seizure

Section 27 is intended to remove any possible ambiguity about whether 18 U.S.C. § 2232 (Destruction or removal of
property to prevent seizure) applies to seizures for forfeiture. In particular, it is intended to alleviate any concern that
section 2232 is limited to investigative "searches and seizures" only and thus excludes forfeiture seizures executed by law
enforcement agencies pursuant to seizure warrants issued against forfeitable property (see, e.g., 21 U.S.C. § 881(b)) and
forfeiture seizures executed by the U.S. Marshals Service pursuant to warrants of arrest in rem or orders of criminal
forfeiture. The amendment also  adds language to cla rify that interfe rence with  seizures of real property  is included w ithin
the statute's prohibitions.

Sec. 28. In personam  judgments

Section 28  makes it clea r that ancillary  proceedin gs are not necessary w here the ord er of forfeiture  contains only an in
personam money judgment against the defendant. It is well-established that in a criminal forfeiture case, the court, in lieu of
ordering the forfeiture of specific assets, can enter a personal money judgment against the defendant for an amount of
money equa l to the amount otherw ise subject to forfeiture. [FN10 9]  In such cases, obv iously, no interests of any third
parties can be implicated. Therefore, there is no need for any ancillary hearing.

Sec. 29. Uniform procedures for criminal forfeiture

Section 29 corrects omissions that occurred when Congress enacted new criminal forfeiture provisions for cases
involving fraud aga inst government regulatory agencies (18 U .S.C. § 982(a)(3)) and car-jacking (18 U .S.C. § 982(a)(5))
but neglected to enact any criminal forfeiture procedures. To solve that problem, and to make it unnecessary to amend the
procedural statute again each time new forfeiture statutes are enacted, section 981(b)(1) is amended to incorporate the
procedures in 21 U .S.C. § 853 for all criminal forfeitures u nder section 981(a). T he section d ealing with  rebuttable
presumptions in drug cases, 21 U.S.C. § 853(d), is the only provision omitted because it has no application outside the
context of narcotics violations.

Sec. 30. Availability of criminal forfeiture

Section 30  is intended to  give the U .S. Attorneys the op tion of pursin g criminal fo rfeiture as an  alternative to  civil
forfeiture if civil forfeiture is otherwise authorized. Under current law, 28 U.S.C. § 2461(a), if a statute provides for
forfeiture without prescribing whether the forfeiture is civil or criminal, it is assumed that only civil forfeiture is authorized.
In such cases, the gov ernment m ay not pursue forfeiture as part of the  criminal prosecution, but must file a parallel civil
forfeiture case in order to prosecute an individual and forfeit the proceeds of the offense. [FN110]

The vast majority of federal forfeiture statutes fall into this category. That is, the vast majority of forfeitures must be
done civilly  even if there  is a related crim inal prosecution. To encourage greater use of crimina l forfeiture-w ith its
heightened due process protection-this amendment revises section 2461(a) to authorize criminal forfeiture whenever any
form of forfeiture is otherwise authorized by statute.

Sec. 31. D iscovery p rocedure for locating  forfeited assets

Section 31(a) amends 21 U.S.C. 853(m) to give the court the discretion to exclude a convicted defendant from a
post-trial deposition conducted for  the purpose of locating  the defendant's forfeited  assets if the de fendant's p resence co uld
frustrate the purpose of the inquiry. The provision is necessary because otherwise, under Rule 15 of the Federal Rules of
Criminal Procedure, the defendant would have the right to be present at a deposition conducted for the purpose of locating
assets that have been declared forfeited. [FN111]  If, for example, the assets include funds in bank accounts that the
defendan t had hoped to conceal from the government and the  court, the de fendant's p resence at the deposition could
frustrate its purpose because upon learning that the government had discovered the location of his secret accounts, the
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defendant could quickly take steps to remove the assets before government agents could recover them. Subsection (b)
contains a technical am endmen t that makes  clear that the authority to subpoena b ank records in 18 U .S.C. § 986 applies in
criminal forfeiture cases.

Sec. 32. Criminal forfeiture for money laundering conspiracies

Section 32 clarifies the scope of criminal forfeiture for money laundering conspiracies. Current law provides for the
forfeiture of property involved in the substantive money laundering offenses set forth in titles 18 and 31. It also provides for
the forfeiture of property involved in conspiracies to commit violations of 18 U.S.C. §§ 1956 and 1957 because such
conspirac ies are charg ed as violatio ns of section  1956(h). T here is no p rovision, however, for the forfe iture of property
involved in conspiracies to violate the title 31 money laundering offenses because such conspiracies are charged as
violations o f 18 U.S.C . § 371, a sta tute for wh ich forfeiture  is not presen tly authorized. The am endmen t plugs this loophole
by providing for forfeiture of the property involved in a conspiracy to commit any of the offenses listed in section 982(a)(1)
following  a criminal co nviction on  the consp iracy coun t.

Sec. 33. Correction to criminal provision for alien smuggling and other immigration offenses

Section 33 corrects technical errors in the drafting of Section 217 of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 that nullify the intended effect of the criminal forfeiture provisions. It is evident from the text of
the provision that Congress intended to authorize criminal forfeiture for violations of 8 U.S.C. §§ 1324(a), 1324A(a)(1) and
1324A(a)(2). References to those statutes, however, appear only in one subparagraph of the provision, and not in the
introductory paragraph that lists the offenses for which forfeiture may be imposed as a penalty. The statutes must be
referenced in the introductory language to give the provision its intended effect. Subsequent surplus references are deleted.
In addition, the statute is re-designated as paragraph (7) of 18 U.S.C. § 982(a) because another paragraph (6) was
previously enacted.

Sec. 34. Repatriation o f property placed beyond the jurisdiction  of the court

Section 34 allows a court to order the repatriation of property placed beyond the jurisdiction of the court. In criminal
forfeiture cases, the sentencing court is authorized to order the forfeiture of "substitute assets" when the defendant has
placed the  property o therwise su bject to forfeitu re "beyon d the jurisdic tion of the court." Frequently, this provision is
applied when a defendant has transferred drug proceeds or other criminally derived property to a foreign country. Often,
however, the defen dant has no other asse ts in the United States of  a value com mensura te with the fo rfeitable property
overseas. In such cases, ordering the forfeiture of substitute assets is a hollow sanction.

Other countries, such as the Un ited Kingd om, address this prob lem by au thorizing the court to ord er the defendant to
repatriate the property that he has sent abroad. Because the sentencing court has in personam jurisdiction over the
defendant, it can use this authority to reach assets that are otherwise beyond the jurisdiction of the court, as long as the
defendant retains control of the property. This section amends 21 U.S.C. § 853 to authorize the sentencing court to issue a
repatriation  order either  post-trial as pa rt of the criminal sentence  and judgm ent, or pre-tria l pursuant to  the court's au thority
under 21 U.S.C. § 853(e) to restrain property, including substitute assets, so that they will be available for forfeiture.
[FN112]  Failure to comply with such an order would be punishable as a contempt of court, or it could result in a
sentencing enhancement, such as a longer prison term, under the U.S. Sentencing Guidelines, or both. The government has
the authority  to grant use  immunity  to a defendant for the ac t of repatriating  property to  the United  States pre-tria l or while
an appea l was pending if such  an act would tend to im plicate the de fendant in a  criminal act in  violation of th e Fifth
Amendment. [FN113]

Sec. 35. R ight of third parties to con test forfeiture o f substitute assets

Section 35  deals with  the right of third parties to co ntest the forfe iture of subs titute assets. Current law is unclear w ith
respect to when the government's interest in substitute assets vests. Some have argued that because the relation-back
provisions of section 853(c) do not expressly apply to substitute assets, the government's interest in substitute assets does
not vest until the jury returns a special verdict of forfeiture or the court enters a preliminary order of forfeiture. Others have
argued that because the substitute asset is forfeited in place of property in which the government's interest vested at the time
of the act giving rise to forfeiture, the government's interest in the substitute asset vests on the date on which the crimes
were committed. Still another interpretation is that the government's interest in substitute assets vests at the time the grand
jury returns an indictment including a substitute assets provision, because at that time the defendant and any potential
claimants (including po tential bona fide purchase rs) are placed on notice tha t the defendant's estate is subject to forfe iture
up to the amount of the proceeds of his criminal activity.

The amendment ends this uncertainty by adopting the third interpretation as a reasonable compromise between the other
two more extrem e positions. Under this pro vision, a defendant w ould be free to transfer his untain ted property to a third
person at any time prio r the filing of an  indictmen t, information or bill of par ticulars iden tifying the property as su bject to
forfeiture (unless, of course, the property was subject to a pre- indictment restraining order). After that time, however, the
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defendan t and poten tial transferees would be on notice  that the government w as seeking  to forfeit the property as su bstitute
assets in a criminal case, and that the property would belong to the government upon the conviction of the defendant and
the entry of an order of forfeiture. Accordingly, any transfer by the defendant to a third party after the property was
identified in an indictment, information or bill of particulars would be vo id, unless the  transferee establishes, pursuant to
section 853(n)(6)(B), that he or she was a bona fide purchaser for value of the property who was reasonably without cause
to believe that the property was subject to forfeiture.

Sec. 36. Archeological Resources Protection Act

Section 36 expan ds the forfeiture provisions of the  Archeological R esources Protection A ct of 1979 (16 U .S.C. §
470gg(b )) to include p roceeds o f a violation o f the Act and to provide that the procedures governing  criminal and civil
forfeiture in title 18 apply to such forfeitures.

Sec. 37. Forfeiture of instrumentalities of terrorism, telemarketing fraud, and other offenses

Section 37 adds new civil and criminal forfeiture provisions to sections 981 and 982, respectively, to cover the
instrumentalities used to com mit certain fraud offenses an d violations of the Explosives Control Act. These provisions are
necessary because in many such cases forfeiture of the proceeds of the offense alone is an inadequate sanction. For
example, in a computer crime case in which the defendant has penetrated the security of a computer network, there may not
be any proceeds of the offense to forfeit, but the perpetrator should be made to forfeit the computer or other access device
used to commit the o ffense. The description  of the articles subject to forfeiture in such ca ses is derived from 18 U .S.C. §
492, the forfeiture provision for instrumentalities used to commit counterfeiting crimes. The reference to specific items
such as computers in  the statutory  language  is not intende d to limit the generic description of the  articles subject to
forfeiture to those particular items.

The provision relating to fraud offenses states that only property used on a "continuing basis" is subject to forfeiture.
This is intended to make clear, as many courts have already held, that there must be a substantial temporal connection
between the forfeited property and the act giving rise to forfeiture. Under the statute, property otherwise used for lawful
purposes will be subject to forfeiture if it is used to commit two or more offenses, or if it used to commit a single offense
that involved the use of the property on a number of occasions. On the other hand, property otherwise used for lawful
purposes would not be subject to forfeiture if used only in an isolated instance to commit or facilitate the commission of an
offense.

Sec. 38. Forfeiture of criminal proceeds transported in interstate commerce

Section 38 provide s for the forfeiture of criminal proceeds transported in interstate com merce in violation of 18  U.S.C. §
1952. Section 1952(a)(1) makes it a crime to distribute the proceeds of an "unlawful activity" in interstate commerce.
"Unlawful activity" includes gambling, drug trafficking, prostitution, extortion, bribery and arson. [FN114]  There is,
however, no statu te authorizing forfeiture of the criminal proceeds distributed in v iolation of section 1952(a)(1 ).
Prosecutors have attempted to work around this problem by charging interstate transportation of drug proceeds as a money
laundering offense under 18 U .S.C. § 1956(a)(1)(B )(i), an offense for which forfeiture o f all property  involved is
authorized. [FN115]  The courts, however, have not endorsed this theory either on the ground that mere transportation of
drug money is not a " financial transaction," [FN116] o r because  transporting  cash does  not, by itself, evince an in tent to
"conceal or disguise" drug proceeds. [FN117]

The amendment to section 1952 cures this problem by authorizing civil and criminal forfeiture of the proceeds of
unlawful activity distributed in violation of subsection (a)(1). In each instance, the applicable procedures would be the same
as those applicable to money laundering forfeitures.

Sec. 39. Forfeitures of proceeds of Federal Food, Drug, and Cosmetic Act violations

Section 39  creates civil and crimina l forfeiture pro visions for p roceeds traceable to Federal Foo d, Drug, and Cosm etic
Act (FFDCA) violations codified in chapter 9 of title 21 (21 U.S.C. § 301 et seq.). The new forfeiture provisions would be
additions to chapter 9 (new  21 U.S.C. § 31 1 (civil forfeiture) and § 312 (crim inal forfeiture)). FFDCA violations are
investigated by the Fo od and D rug Adm inistration's O ffice of Crim inal Investigations (FD AOCI). The FFDCA presently
provides for forfeiture of only  the specific articles of food, drugs, o r cosmetics that are in violation of the  FFDCA . [FN118] 
In order to achieve forfeitures of the proceeds of FFDCA violations, FDAOCI has to expand FFDCA cases to include
additional offenses (e.g., mail or wire fraud and the laundering of fraud proceeds) which serve as predicate offenses for
adoptive forfeitures undertaken by other federal law enforcement agencies under statutes outside the FFDCA (e.g., 18
U.S.C. § § 981 and 982). FDAOCI forfeiture cases under the FFDCA forfeiture statutes will simplify the process by which
FDAOC I investigations lead to proceeds forfeitures.

FDAOCI does not seek forfeiture of facilitating property; nor does FDAOCI seek administrative forfeiture authority.
FDAOCI does not want to establish organizational infrastructures for managing property seized for facilitating FFDCA
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violations (e .g., factories and warehouses) o r for execu ting admin istrative forfeitu res. All forfe itures of articles that are in
violation of  the FFDCA under the exis ting FFD CA forfe iture statute (21 U.S.C . § 334) are  judicial.

Sec. 40 . Forfeitu re of counterfe it paraphernalia

18 U.S.C . § 492 has  provided  for the civil for feiture of counterfeiting  paraphernalia since 1909. It was last amend ed in
1938. The amendments are intended to bring the statute up to date and in conformance with modern civil forfeiture statutes
by cross-referencing procedures pertaining to administrative forfeitures in customs law, 19 U.S.C. § 1602 et seq., and the
civil forfeiture procedures in 18 U.S.C. § § 981-87. The amendments also add a criminal forfeiture provision that
cross-references the procedure in section 982.

Sec. 41. Closing of loophole to defeat criminal forfeiture through bankruptcy

Section 41 closes a loophole that has been used to defeat criminal forfeiture through bankruptcy. These provisions
would p revent the c ircumven tion of crimin al forfeiture th rough the  use of forfeitable proper ty to satisfy debts owed  to
unsecured general creditors. The limitation to those bankruptcy proceedings commenced after or in contemplation of
criminal proceedings safeguards against interference with legitimate bankruptcy filings.

Sec. 42. Collection of criminal forfeiture judgment

Section 42 makes the provisions for enforc ing a criminal fine available for the  enforcement of a crim inal forfeiture
judgment. The language of the provision is taken virtually verbatim from 18 U.S.C. § 3663(h), the provision for enforcing a
restitution order in a criminal case, which likewise incorporates the procedure for enforcing a criminal fine. The
amendm ent is intende d to give the  governm ent a mean s of enforcin g an in personam money judg ment ente red agains t a
convicted defendant when there are no substitute assets available to be seized.

Sec. 43. Criminal forfeiture of property in government custody

Section 43 is intended to resolve any ambiguity that may exist as to whether a federal agency that has obtained lawful
custody of property pursuant to a civil seizure warrant or otherwise may retain custody of the property without obtaining
another warrant or res training order when  the property is made the  subject of a forfeiture count in a crim inal case. [FN119] 
The amendment makes clear that if the property is already in the cus tody of the governm ent, obtaining a new  seizure
warrant or restraining order is unnecessary.

Sec. 44. Delivery of property to the Marshals Service

Section 44 is intended to incorporate procedures from the Admiralty Rules regarding the delivery of property to the
Marshals Service. 21 U.S.C. § 853(j) incorporates the civil forfeiture procedures set forth in 21 U.S.C. § 881(d) for
purposes of criminal forfeiture. The cross reference to section 881(d), however, fails to include a useful provision of the
Admiralty Rules that is used in civil forfeiture. Under Rule C(5) of the Admiralty Rules, the court has the authority to order
any person who has custody of a portion of property subject to forfeiture to show cause why that property should not be
turned over to the Marshals Service. For example, the government may seize and ultimately forfeit an airplane. To sell the
plane for its true value, the Marshals would need to obtain the log books showing the number of hours the plane has flown
and its maintenance history. Rule C(5) may be used to order the person holding the log books to show cause why they
shouldn't be turned over to the Marshals. The amendment makes this useful procedural tool applicable to criminal
forfeitures by incorporating  a cross-reference to Ru le C(5) in section 853(j).

Sec. 45. Forfeiture for odometer tampering offenses

Sections 981 and 982 of title 18 were amended in 1992 to include civil and criminal forfeiture provisions, respectively,
for certain offenses relating to carjack ing and transporting stolen  automobiles. This am endment expands the forfeiture
statutes to include odometer tampering offenses under 49 U.S.C. § 32703. Because the forfeiture of the proceeds of the
odometer tampering offense would not, by itself, be sufficient to deter the commission of this crime, the amendment makes
the vehicles and other property u sed to com mit the offense subject to  forfeiture as w ell.

Sec. 46. Pre-trial restraint o f substitute assets

It is necessary to resolve a split in the circuits regarding the proper interpretation of the pre-trial restraining order
provisions of the crimin al forfeiture sta tutes. Under 21 U.S .C. § 853(e)(1), a cou rt may ente r a pre-trial restra ining order to
preserve the availability of forfeitable property pending trial. At first, the courts were unanimous in their view that the
restraining order provisions applied both to property directly traceable to the offense and to property forfeitable as
substitute assets. [FN120]  Subsequently, however, other courts held that because Congress did not specifically reference
the substitute assets provisions in the restraining order statutes, pre-trial restraint of substitute assets is not permitted.
[FN121]
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At least one of the recent cases was based on an erroneous reading of the legislative history. In re Assets of Martin relies
on a footnote in a 1982 Senate R eport that state s that the restra ining order provision  in section 19 63 would not apply  to
substitute assets. [FN122]  The appellate court was apparently unaware that before the restraining order provision was
finally enacted in 1984, the footnote in question was dropped from the Senate Report, thus negating any suggestion that
Congress did not intend for the new statute to apply to substitute assets. [FN123]

The ame ndment cures this problem of statu tory interpre tation by inc luding specific cross-re ferences to  the substitute
assets provision, 21 U.S.C. § 853(p), at the appropriate place in the section dealing with pre-trial restraining orders. The
government, in cases involving the pre-trial restraint of substitute assets, must exempt from the restraining order any
property needed to pay attorneys fees in the criminal case and for ordinary living expenses.

Sec. 47. Hearing on pre-trial restraining orders; assets needed to pay attorney's fees

Section 47 concerns the scope of a post-restraint, pre-trial hearing following the issuance of a restraining order in a
criminal case. The criminal forfeiture statutes provide that in order to preserve assets for forfeiture at trial, the government
may seek, and the court may issue, an ex parte pre-trial restraining order. [FN124]  This procedure supplements, and does
not preclud e, seizure o f the property pursuan t to a seizure w arrant.

If a restraining order is to be issued before any indictment is returned, "persons appearing to have an interest in the
property" are entitled to an immediate hearing. [FN125]  The statute, however, makes no provision for any hearing-either
pre- or post-restraint-where the property is not restrained until after an indictment is filed. The legislative history of these
provisions makes clear that Congress considered a hearing unnecessary in the post- indictment context because the grand
jury's finding of probable cause to believe that the restrained property was subject to forfeiture was sufficient to satisfy the
due process rights guaranteed by the Fifth A mendment:

[T]he probable cause established in the indictm ent or information is, in itself, to be a sufficient basis for issuance of a
restraining order. While the court may consider factors bearing on the reasonableness of the order sought, it is not to "look
behind" the indictment or require the government to produce additional evidence regarding the merits of the case as a
prerequisite to issuing a post-indictment restraining order. [FN126]

The Senate Report went on to explain that the statute was not intended to preclude the court from holding a
post-restraint hearing in appropriate circumstances to determine if a restraining order should be continued, but it stressed
that in that context as well, the court was not to reexamine the validity of the indictment or the grand jury's finding of
probable cause for the forfeiture:

This provision does not exclude, however, the authority to hold a hearing subsequent to the initial entry of the order and
the court may at that time modify the order or vacate an order that was clearly improper (e.g., where information presented
at the hearing shows  that the property restrained was no t among the property  named in  the indictment. How ever, it is
stressed that at such a hearing the court is not to entertain challenges to the validity of the indictment. For the purposes of
issuing a restraining order, the probable cause established in the indictment or information is to be determinative of any
issue regarding the merits of the government's case on which the forfeiture is to be based. [FN127]

Congress' principal concern in precluding any re-examination by the court of the validity of the indictment was that such
an examination might force the government to make a "damaging premature disclosure of the government's case and trial
strategy." [FN128]

Since the restraining order provisions were enacted in 1984, several appellate courts have had occasion to determine
whether the statutory structure comports with due process under the 5th Amendment. The courts unanimously hold that due
process does not require a pre-restraint adversary hearing where the restraining order is not issued until after the return of
an indictment. [FN129]  In such circum stances, the property ow ner's right to a hearing is outweighed by the gov ernment's
need for "some m eans of promptly he ading off any attemp ted disposal of assets that migh t be made in anticipation o f a
criminal forfeiture." [FN130]

The courts differ, however, as to whether a post-indictment restraining order may be continued up to and through trial
without granting the defendant an opportunity for a post-restraint hearing. Those courts that would require such a hearing
also differ among themselves as to whether the scope the hearing should include a re-examination by the court of the
validity of the indictment and the grand jury's finding of probable cause for forfeiture.

On the one extreme, the Eleventh Circuit has held that there is no constitutional right to a post-restraint hearing on the
validity of a re straining ord er because the Speedy Trial Act ensures that a defendant will have a prompt opportun ity to
challenge the validity of the order at trial. [FN131]  The Eleventh Circuit holds this view even where the defendant alleges
that the restrain ing order in fringes upo n his Sixth A mendment right to hire  counsel o f his choice . [FN132 ]  The Ten th
Circuit is in accord, at least where the right-to-counsel issue is not implicated. [FN133]



May 2000 CAFRA Legislative History

266

On the oth er extreme , the Secon d Circuit, in a  7-6 en ban c opinion,  held not on ly that a post-restraint, pre-tria l hearing is
required w henever S ixth Amendment rig ht to counsel issues are ra ised, but tha t at such hea ring the cou rt is required " to
reexamine the probable cause determinations" embodied in the grand jury indictment. [FN134]  In so holding, the Second
Circuit expressly declined to follow Congress' admonition that the courts should not "entertain challenges to the validity of
the indictment." [FN135]

In between these two extremes, several courts have held that a defendant's Sixth Amendment right to counsel is an
interest of such importance that due process requires that the defendant be granted a hearing pre-trial to determine the
validity of an order that restrains the assets the defendant would use to retain counsel of his choice. [FN136]  As the
Seventh Circuit noted in United States v. Moya-Gomez, cases implicating the Sixth Amendment are unique because a
"defenda nt needs the attorney [p re-trial] if the attorney is to do  him any good." [FN 137]  Thu s, where the defendant asserts
that the assets he would use to hire counsel have been improperly restrained, forcing the defendant to wait until the time of
trial to contest the restraining  order would constitu te an unconstitutional "p ermanen t deprivation " of property withou t a
hearing. [FN138]

These courts, however, have declined to go as far as the Second Circuit in United States v. Monsanto in sanctioning a
full-blown reexamination of the validity of the indictment. For example, in United States v. Thier, the Fifth Circuit noted
Congress' "clear intent to specifically forbid a court to 'entertain challenges to the validity of the indictment' at a hearing on
a motion to modify or vacate a restraining order," [FN139]  and held that the grand jury's finding of probable cause that the
defendant's property was subject to forfeiture should be regarded as a strong, though not irrebuttable, showing in support of
the restraining order. [FN140]  The court continued:

The court is not free to question whether the g rand jury sh ould have  acted as it did , but it is free, and  indeed required, to
exercise its discretion as to whether and to what extent to enjoin based on all matters developed at the hearing. [FN141]

Similarly, the Seventh  Circuit in Moya-Gomez held  that where  Sixth Am endmen t issues are implicated, the  defendan t is
entitled to a he aring at wh ich the government is  "required to  prove the likelihood tha t the restrained  assets are subject to
forfeiture." [FN142]  But at the same time the court held that the "careful and deliberate judgment of Congress" was
entitled to "respect," [FN143]  and that therefore "[w]hatever may be the precise limits on the authority of the district judge
at a [post-restraint] hearing ..., it is clear that the court may not inquire as to the validity of the indictment and must accept
that 'the probable cause established in the indictment or information is ... determinative of any issue regarding the merits of
the government's case on which the forfeiture is to be based."' [FN144]

The Seventh Circuit continued as follows:

It is therefore not open to the defendant to attempt to persuade the court that the government's c laim to the property is
any less strong than suggested by the government in the indictment.... [FN145]

The proposed legislation attempts to end the uncertainty and ambiguity in the law by codifying the majority view,
consistent w ith the origina l intent of Congress, on  the issues raised. Propo sed paragraph (5) codifies the rule  that permits
the district court, in its discretion, to grant a request for a hearing for modification of the restraining order. Paragraph (5)
also sets forth two grounds, other than the Sixth Amendment grounds, upon which a court may be asked to modify a
restraining order. As the Second Circuit held in Monsanto, an order may be modified upon a showing that even if all of the
facts set forth in the indictment are estab lished at trial, the restrained property w ould not be subject to forfeiture . [FN146] 
The court would also have the discretion to revise an order, in light of evidence produced at a hearing, to employ less
restrictive means of restraint if such means are available to protect the government's interests without infringing on the
defendant's property rights unnecessarily. [FN147]  Under the statute, the court would have the discretion to grant a hearing
for such pu rposes at any time before trial.

With respect to the use of restrained property to retain criminal defense counsel, the restraining order would be modified
if the defendant establishes that he or she has no other assets available with which to retain counsel, and demonstrates that
there is no probable cause to believe that the restrained property is likely to be forfeited if the defendant is convicted. The
issue before the court, however, would be solely the likelihood of  forfeiture assuming a conviction . As Congress stated  in
the 1984 legislative histo ry, and as the majority o f courts have held since  that time, the indictment itse lf conclusively
establishes probable cause regarding the criminal offense upon which the forfeiture would be based. Thus, in a money
laundering case, for example, the court would require the government to establish probable cause to believe that the
restrained assets were "involved in" the money laundering offense(s) set forth in the indictment, [FN148]  but it would not
look behind the indictment to determine independently whether there was probable cause to believe that the money
laundering offense itself had been committed.

This provision explicitly codifies the 1984 legislative history and recent case law regarding challenges to the sufficiency
of the indictment. It would prohibit the defendant from challenging the validity of the indictment itself, and would bar the
court from reexamin ing the factual basis for the  grand jury 's finding of  probable cause. In this w ay, the statute  would
protect the defendant f rom the un lawful restra int of his prop erty when there is no  legal basis fo r the restraint, but it would
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preclude the use of the pretrial hearing as pretext for forcing the government to tip its hand prematurely as to its evidence
and trial strategy.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House of Representatives, changes in existing law made by
the bill, as repo rted, are shown as follows (existing law proposed to be omitted is enclosed in  black brackets, new matter is
printed in italics, existing law in wh ich no change is proposed is shown  in roman):

  FN1 Calero-Toledo v. Pearso n Yacht Leasing Co., 4 16 U.S. 663, 681 n.1 6 (1974).

  FN2 Holmes, Jr., The Common La w 25 (1881).

  FN3 Id.

  FN4 Id. at 26.

  FN5 See Act of July 31, 1789, § § 12, 36, 1 Stat. 39, 47.

  FN6 See Piety, Scorched Earth : How the Expansion o f Civil Forfeiture Doctrine  Has Laid Waste to Due Process,  45 U. Miami L. Rev. 911 , 940 n.137 (1991 ).

  FN7 Criminal forfeiture can occur only after a property owner has been convicted of a crime.

  FN8 See 7 U.S.C. § 2156.

  FN9 See 18 U.S.C. § 2344.

  FN10 See 18 U.S.C. § 1963.

  FN11 21 U.S.C. § 881(a) .

  FN12 Section 301(a)(1) of the Psy chotropic Substanc es Act of 1978 (found at 2 1 U.S.C. § 881(a)(6)).

  FN13 Section 306(a) of the Co mprehensive Crime Con trol Act of 1984 (found  at 21 U.S.C. § 881(a)(7)).

  FN14 See 28 U.S.C. § 524(c)(4)).

  FN15 See 31 U.S.C. § 9703.

  FN16 See 28 U.S.C. § 524(c)(1)).

  FN17 See Civil Asset Forfeiture Reform: Hearing Before the House Committee on the Judiciary, 105th Cong., 1st Sess. 116 (1997) (statement of Stefan
Cassella) (hereinafter cite d as "1997 Hearing"); U.S. Dep t. of Justice, Asset Forfeiture  Fact Sheet (1993); Annu al Report of the Dept. o f Justice Asset Forfeiture
Program: 1993, at 15.

  FN18 See 1997 Hearing at 116 (statement of Stefan Cassella). Under "adoptive forfeiture", state and local law enforcement officers seize property and then
bring it to a federal agency for forfeiture (provided that the property is forfeitable under federal law). The federal government then returns as much as 85% of
the net proceeds to the state or local agency that initiated the case. Also, state and local law enforcement agencies that have cooperated in federal law
enforcement actions often receive a percentage of the net proceeds.

  FN19 Richard Thornburgh , Address Before the Cleve land City Club Foru m Luncheon (May 11 , 1990).

  FN20 1997 Hearing at 112.

  FN21 The Justice Department has in the past argued that civil forfeiture serves "remedial" rather than "punitive" goals. The Department took this position in
part to stave off Eighth Amendment challenges to purportedly excessive civil forfeitures. The Eighth Amendment prohibits, among other things, the imposition
of excessive fines. The Supreme Court rejected this argument in Austin v. United States, 509 U.S. 602 (1993), by holding that civil forfeitures are at least partly
punitive in nature and thus subject to Eighth Amendment limitations.

  FN22 United States v. All Assets o f Statewide Auto Parts, Inc., 9 71 F.2d 896, 905 (2 nd Cir. 1992).

  FN23 See, e.g., Brazil & Berry, Tainted Cash or Easy Money?, Orlando Sentinel, June 14-17, 1992; Schneider & Flaherty, Presumed Guilty: The Law's
Victims in the War on Drugs, Pitt. Press, Aug. 11-16, 1991; Poor & Rose, Hooked on the Drug War, St. Louis Post-Dispatch, Apr. 28-May 5, 1991, Oct. 6-11,
20, 1991.

  FN24 See Review of Federal Asset Forfeiture Program: Hearing Before the Subcomm. on Legislation and National Security of the House Comm. on
Government Operations, 103d Cong., 1st Sess. (1993); Department of Justice Asset Forfeiture Program: Hearing Before the Subcomm. on Legislation and
National Security of th e House Comm. on Govern ment Operations, 102 nd Cong., 2d Sess. (19 92).

  FN25 See 1997 Hearing; Civil Asset Forfeiture Reform Act: Hearing Before the House Committee on the Judiciary, 104th Cong., 2nd Sess. (1996)
(hereinafter cited as "199 6 Hearing").

  FN26 1996 Hearing at 12-14.

  FN27 A federal court later found that "[t]he presence of trace narcotics on currency does not yield any relevant information whatsoever about the currency's
history. A bill may be contaminated by proximity to a large quantity of cocaine, by its passage through the contaminated sorting machines at the Federal
Reserve Banks, or by contact with other contaminated bills in the wallet or at the bank." Jones v. U.S. Drug Enforcement Administration 819 F. Supp. 698, 720
(M.D. Tenn. 1993) (cita tion omitted).

  FN28 The money was seized pursuant to 21 U.S.C. § 881(a)(6), under which  "[a]ll moneys ... furnished or intended to be furnished by any person in exchange
for a controlled sub-stance..." are subject to civil forfeiture. If Jones challenged the forfeiture, he would have the burden of proving by a preponderance of the
evidence that the currency was not subject to forfeiture, provided that the government first showed probable cause that the currency was subject to forfeiture.
See 19 U.S.C. § 1615.

  FN29 See 1996 Hearing at 15 (statement of E.E. (Bo) Edwards III). See 19 U.S.C. § 1608.

  FN30 Jones, 819 F. Supp. at 716.
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  FN31 Id. at 718.

  FN32 Id. at 719. Probable cause is "a reasonable ground for belief of guilt, supported by less than prima facie proof but more than mere suspicion." Id.
(citation omitted).

  FN33 Id. at 724.

  FN34 See Hyde, Forfeiting Our Prop erty Rights: Is Your Propert y Safe from Seizure? 38-40 (19 95).

  FN35 Id. at 12 (based on repo rting by Schneider & Fla herty & Miniter,  "Property  Seizures on Trial," Insigh t, Feb. 22, 1993, at 1 0, 33).

  FN36 See 19 U.S.C. § 1615.

  FN37 See United States v. A Sing le Family Residence an d Real Property Locate d at 900 Rio Vista Blv d., Ft. Lauderdale, 80 3 F.2d 625, 629 n.2  (11th Cir.
1986).

  FN38 United States v. $12, 390, 956 F.2d 801 , 811 (8th Cir. 1992 ) (Beam, J., dissenting).

  FN39 United States v. $49, 576, No. 95-56170 , 1997 WL 345961,  at *3-4 (9th Cir. June 2 5, 1997) (citations o mitted).

  FN40 See United States v. $292,888.04 in U.S. Currency, 54 F.3d 564, 569 (9th Cir. 1995); United States v. 7108 West Grand Ave., Chicago, Illinois, 15 F.3d
632, 635 (7th Cir. 1 994), cert. denied, 1 14 S. Ct. 2691 (1994 ).

  FN41 1996 Hearing at 289-90 (statement of E.E. (Bo) Edwards III, David Smith, and Richard Troberman, cochairs, National Association of Criminal Defense
Lawyers Asset Forfeiture Abuse Ta sk Force).

  FN42 See 18 U.S.C. § 3006A(d)(2 ). Currently, maximum co mpensation would n ot exceed $3,500  per attorney for represent ation before a U.S. distric t court
and $2,500 per atto rney for representation b efore an appellate co urt. These maximums can  be waived in cases of "ext ended or complex" rep resentation where
"excess payment is nece ssary to provide fair comp ensation and the p ayment is approved b y the chief judge of th e circuit." 18 U.S.C. § 30 06A(d)(3).

  FN43 In Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 689 (1974), the Supreme Court stated in dicta that "it would be difficult to reject the
constitutional claim of ... an owner who proved not only that he was uninvolved in and unaware of the wrongful activity, but also that he had done all that
reasonably could be expected to prevent the proscribed use of his property."

  FN44 "[N]or shall any State deprive any person of life, liberty, or property, without due process of law...." U.S. Const. Amend. XIV, § 1. "[N]or shall any
person ... be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation."
U.S. Const. Amend. V.

  FN45 Bennis v. Michiga n, No. 94-8729, slip  op. at 4 (U.S. March 4, 19 96).

  FN46 Id., slip op. at 2 (Steven s, J., Souter, J., Breyer, J., di ssenting).

  FN47 Id., slip op. at 4 (Thoma s, J., concurring).

  FN48 21 U.S.C. § 881(a)(7).

  FN49 21 U.S.C. § 881(a)(4)(C).

  FN50 18 U.S.C. § 981(a)(2).

  FN51 18 U.S.C. § 1955(d).

  FN52 See, e.g., United States v. Lot 111-B, Tax Map Key 4-4-03-71(4), 902 F.2d 1443, 1445 (9th Cir. 1990) (per curiam). See, contra, United States v. 141st
St. Corp. by Hersh, 911 F. 2d 870, 877-78 (2n d Cir. 1990), cert. den ied, 111 S. Ct. 1017  (1991).

  FN53 See, e.g., United States v. One Parcel of Property Located at 755 Forest Road, Northford, Connecticut, 985 F.2d 70, 72 (2nd Cir. 1993); United States v.
One Parcel of Real Estate at  1012 Germantown Road , Palm Beach County,  Fla., 963 F.2d 1496 , 1506 (11th Cir. 19 92).

  FN54 H.R. 1965 would exem pt traditional U.S. Cu stoms Service seizures and  forfeitures from the bill's pro posed procedures for reaso ns explained belo w.

  FN55 Of course, an owner may be constrained in revoking permission to use property because of provisions of local, state or federal law (i.e., contract or
landlord-tenant law). In instances when an owner cannot simply orally revoke permission for use because of such reasons, the owner shall be considered to have
revoked permission for p urposes of the rebuttab le presumption if the o wner has taken those ac tions pursuant to rev ocation that are permi tted by law.

  FN56 See 19 U.S.C. § 1614.

  FN57 "The provisions of [the Act] shall not apply to ... [a]ny claim arising in respect of the assessment or collection of any tax or customs duty, or the
detention of any g oods or merchandise by  any officer of customs or ex cise or any other law-enfo rcement officer." 26 U.S.C. §  2680(c).

  FN58 U.S. Comptroller Gen., U.S. Gen. Accounting Office, Better Care and Disposal of Seized Cars, Boats, and Planes Should Save Money and Benefits Law
Enforcement, at ii (GAO/PLRD-8 3-94, 1983).

  FN59 See 19 U.S.C. § 1608.

  FN60 See Wiren v. Eide, 542 F.2 d 757, 763 (9th Cir.  1976).

  FN61 Letter from David Smith to Ka thleen Clark, Senate  Judiciary Committee , at 5 (Aug. 19, 1992).

  FN62 19 U.S.C. § 1608.

  FN63 Fed. R. Civ. P. C(6) (Supplemental Rules for Certain Admiralty and Maritime Claims) (This is the date when a U.S. court takes possession of the
property through "arrest " by a federal marshal. It is no t the date when it is in itially seized by a l aw enforcement officer).

  FN64 See, e.g., United States v . Beechcraft Queen Airpla ne, 789 F.2d 627, 6 30 (8th Cir. 1986).

  FN65 In the absence of an express waiver of sovereign immunity, the government is not liable for interest on seized currency. See Library of Congress v.
Shaw, 478 U.S. 310, 311  (1986).

  FN66 See, e.g., 18 U.S.C. § 19 55 (gambling), § 545  (smuggling).

  FN67 473 U.S. 531, 537 (19 85).
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  FN68 See 19 U.S.C. § 1607(a).

  FN69 See United States v. Clark, 84 F.3d 378, 380 (10th Cir. 1996) (mailing notice to inmate's place of incarceration is sufficient; personal service not
necessary); Concepci on v. United States, 9 38 F. Supp. 134, 141  (E.D.N.Y. 1996) (publicat ion and sending n otice to last known a ddress and prison where
defendant was incarcerated is adequate whether defendant actually receives the notice or not); Hong v. United States, 920 F. Supp. 311, 316 (E.D.N.Y. 1996)
(same); United States v. Fran klin, 897 F. Supp. 1 301, 1303 (D. Or. 1995 ) (attempts to send noti ce to defendant's hom e, attorney and plac e of confinement were
sufficient; failure to receive notice was not government's fault); United States v. Schiavo, 897 F. Supp. 644, 648-49 (D. Mass. 1995) (sending notice to fugitive's
last known address is suffi cient; not governm ent's fault that noti ce was not effective).

  FN70 See 19 U.S.C. § 1609(b) ("A declaration of forfeiture under this section shall have the same force and effect as a final decree and order of forfeiture in a
judicial forfeiture pro ceeding in a district  court....")

  FN71 Linarez v. U.S. Department of Justice, 2F.3d 208,213 (7th Cir. 1993)  ("[A] forfeiture cannot be challenged in district court under any legal theory if the
claims could have b een raised in an admin istrative proceedin g, but were not.").

  FN72 See United States v. Wood all, 12 F.3d 791, 79 3 (8th Cir. 1993).

  FN73 See Wright v. United Stat es, 902 F. Supp. 486,  488-89 (S.D.N.Y. 1995).

  FN74 See Williams v. U.S. DEA, 51 F.3d 732, 735 (7th Cir. 1995) (applying Illinois two-year statute of limitations but noting that the contours of the exercise
of the court's equitable jurisdiction are "largely undefined"); Demma v. United States, 1995 WL 642831 (N.D. Ill. Oct. 31, 1995) (applying six-year statute of
limitations to Tuck er Act theory).

  FN75 See United States v. Volanty, 79 F.3d 86,88 (8th Cir. 1996) (government could correct due process violation by vacating administrative forfeiture and
instituting new judicial forfeiture proceeding); Barrera-Montenegro v. United States, 74 F.3d 657, 661 (5th Cir. 1996) (remanding for renewed administrative
proceeding unless a judicial proceeding is commenced); United States v. Giraldo, 45 F.3d 509, 512 (1st Cir. 1995) (same); United States v. Woodall, 12 F.3d
791, 795 (8th Cir. 1993) (same); but see United States v. Boero, 1997 WL 175099 (2nd Cir. Apr. 14, 1997) (when district court finds that notice of
administrative forfeitu re was inadequate it sho uld vacate the forfeit ure and proceed direct ly to the merits of the cl aim).

  FN76 See Republic Nation al Bank v. United Stat es, 113 S. Ct. 554 (199 2).

  FN77 See United States v. One 1 987 Jeep Wrangler, 97 2 F.2d 472, 482 (2n d Cir. 1992) (lack of pu blication did no t amount to violat ion of due process where
claimant had actual knowledge of the seizure); Lopes v. United States, 862 F. Supp. 1178, 1188 (S.D.N.Y. 1994) (where there is actual notice of an impending
forfeiture, there is not vi olation of due proce ss).

  FN78 See e.g. Supplemental Rules C and E.

  FN79 See Supplemental Rul e E(2).

  FN80 See 18 U.S.C. § 981(g).

  FN81 See Rawlings v. Kentuck y, 448 U.S. 98 (1980).

  FN82 See United States v. $7,850.00 in U.S. Currency, 7 F.3d 1355 (8th Cir. 1993); United States v. $67,220.00 in United States Currency, 957 F.2d 280, 284
(6th Cir. 1992); United States v. A Parcel of Land (92 Buena Vista), 937 F.2d 98 (3rd Cir. 1991), aff'd on separate issue, 113 S. Ct. 1126 (1993); United States
v. Premises and Real Property at 4492 S. Livonia Rd., 889 F.2d 1258, 1268 (2nd Cir. 1989); United States v. $633,021.67 in U.S. Currency, 842 F. Supp. 528
(N.D. Ga. 1993); United States v. Certain Real Property Located on Hanson Brook, 770 F. Supp. 722, 730 (D. Me. 1991); United States v. 155 Bemis Road, 760
F. Supp. 245, 251 (D.N.H.  1991).

  FN83 See 18 U.S.C. § 1963(d)(3) permitting hearsay to be considered in pre- trial hearings in criminal forfeiture cases. See also McCray v. Illinois, 386 U.S.
300 (1967) (in pre-trial motion to suppress, informer's identity need not be revealed in a pre-trial hearing if the government can establish, through another
person's testimony, th at the informer is reliable  and the information c redible).

  FN84 See United States v. James Daniel Good Property, 114 S. Ct. 492  (1993) (government need not seize real property, but may use restraining orders to
preserve its availabil ity at trial).

  FN85 509 U.S. 602, 113 S. Ct . 2801 (1993).

  FN86 509 U.S. 544, 113 S. Ct. 2766 (1993). See, e.g., United States v. Premises Known as RR #1, 14 F.3d 864, 876 (3d Cir. 1994) (noting that "neither
Austin nor Alexander addresses the question of whether judge or jury decides if a civil forfeiture is excessive" and suggesting that in view of the "present
uncertainty of the la w," the issue be submitte d to the jury by speci al interrogatory and  that the answer be treate d as "non-binding" o n the court).

  FN87 See Hewitt v. City of Truth or Consequences, 758 F.2d 1375, 1377 n.2  (10th Cir. 1985), cert. denied, 474 U.S. 844 (1985) ("The Eighth Amendment
does not apply un til after an adjudicat ion of guilt"); see also  Ingraham v. Wright, 430  U.S. 651, 671-72 n.4 0 (1977).

  FN88 United States v. One Parcel .... 13143 S.W. 15th Lane, 872 F. Supp. 968  (S.D. Fla. 1994); United States v. $633,021.67 in U.S. Currency, 842 F. Supp.
528 (N.D. Ga. 1993) (deny ing pre-trial motion t o dismiss on excessive ness grounds).

  FN89 Quick v. Jones, 754 F.2d 1521, 1523 (9th Cir. 1984) (question of what process is due is a question of law); Burris v. Willis Independent School District,
713 F.2d 1087, 10 94 (1983) ("The questio n of whether specific con duct or speech is prote cted by the first amend ment is ultimately a q uestion of law.").

  FN90 See United States v. Sarbello, 985 F.2d 716, 718 (3d Cir. 1993) ("We hold that the court may reduce the statutory penalty in order to conform to the
eighth amendment."); see also United States v. Chandler, 36 F.3d 358 (4th Cir. 1994); United States v. Bieri, 21 F.3d 819 (8th Cir. 1994); United States v.
Busher, 817 F.2d 140 9, 1415 (9th Cir. 19 87).

  FN91 See, e.g., 18 U.S.C. § 19 55(d) (relating to gamb ling), § 981(a)(1)(A) and § 9 82(a)(1) (relating to mon ey laundering).

  FN92 See United States v. McCarroll, 1996 U.S. Dist. LEXIS 8975 (N.D. Ill. Jun. 19, 1996) (heroin dealer given credit for cost of heroin sold); United States
v. 122,942 Shares of Common Stock, 847 F. Supp. 105 (N.D. Ill. 1994) (defendant in fraudulent securities deal permitted to deduct the amount invested in the
scheme from the amount subject to forfeiture); but see, United States v. McHan, 101 F.3d 1027 (4th Cir. 1996) (§ 853(a) authorizes forfeiture of gross
proceeds).

  FN93 See United States v. One 1 980 Rolls Royce, 9 05 F.2d 89, 91-92 (5t h Cir. 1990) ("[W]e conclude that a court shoul d not ... permit the co mplete forfeiture
... when there is evidence that the properties were purchased at least in part with legitimate funds."); United States v. Pole No. 3172, Hopkinton, 852 F.2d 636,
639 (1st Cir. 1988) ("We agree that the interest acquired as a result of mortgage payments made with the proceeds of drug transactions should be forfeitable....
[but not] that forfeitab ility spreads like a d isease from one infected m ortgage payment to  the entire interest in t he property acquired  prior to the payment. ").

  FN94 See United States v. One Parcel of Real Property, 921 F.2d 370, 375 (1st Cir. 1990); United States v. One 1987 Mercedes 560 SEL, 919 F.2d 327, 331
(5th Cir. 1990).

  FN95 See Rule 54(b)(5).
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  FN96 See United States v. Daccarett, 6 F.3d 37 (2nd Cir. 1993). See also United States v. Dixon, 1 F.3d 1080 (10th Cir. 1993) (warrantless seizure under
section 881(b)(4) uph eld where plain view ex ception applies).

  FN97 See 28 U.S.C. § 1355(d).

  FN98 See 26 U.S.C. § 6103(i)(1).

  FN99 The restitution provisions were enacted as part of the Financial Institutions Reform and Recovery Act (FIRREA) of 1989, which explains their
limitation to these particular offenses.

  FN100 See 21 U.S.C. § 853(i) inc orporated by reference i n section 982(b).

  FN101 Section 981(d) incorporates the Customs laws, which in turn contain remission and mitigation authority. See 19 U.S.C. § 1618. But that authority has
been interpreted only to permit remission to the owner of the seized property, a category that does not include most victims.

  FN102 See subsection (a)(1)(A) relating to money laundering offenses in which the underlying unlawful activity may be a financial institution offense.

  FN103 See 21 U.S.C. § 853(p).

  FN104 See 28 U.S.C. § 1355(b) (authorizing forfeiture over property in districts where act giving rise to the forfeiture occurred); 18 U.S.C. § 981(h) (creating
expanded venue and jurisdiction over property located elsewhere that is related to a criminal prosecution pending in the district); 28 U.S.C. § 1355(d)
(authorizing natio nwide service of process in  forfeiture cases).

  FN105 See United States v. Parcel I, Beginning at a Stake, 731 F. Supp. 1348, 1352 (S.D. Ill. 1990); United States v. Premises Known as Lots 50 & 51, 681 F.
Supp. 309, 313 (E.D.N. C. 1988).

  FN106 See editorial note entitled "References in Text" after 21 U.S.C. § 801 in West's Federal Criminal Code and Rules (1991 Revised Edition) at 962.

  FN107 114 S. Ct. 492 (1993 ).

  FN108 Scarabin v. DEA, 925 F.2d 100, 100-01 (5th Cir. 1991). This decision was later upheld in Clubb v. FBI, No. 93-4912 (5th Cir. Feb. 28, 1994)
(unpublished).

  FN109 United States v. Voight, 89 F.3d 1050 (3rd Cir. 1996) (government is entitled to a personal money judgment equal to money involved in the money
laundering offense); United States v. Ginsburg, 773 F.2d 798, 801 (7th Cir. 1985) (en banc), cert. denied, 475 U.S. 1011 (1986); United States v. Conner, 752
F.2d 566, 576 (11th  Cir. 1985), cert. denie d, 474 U.S. 821 (1985 ).

  FN110 See, e.g., 18 U.S.C. § 19 55 (gambling), § 545  (smuggling).

  FN111 United States v. Saccoc cia, 913 F. Supp. 129  (D.R.I. 1996).

  FN112 See United States v. Selle rs, 848 F. Supp. 73 (E.D. La.  1994) (pre- trial repatriat ion order).

  FN113 Id. (no Fifth Amendment v iolation if governm ent does not use evi dence of the repatriati on in its case in chief).

  FN114 See 18 U.S.C. § 1952(b).

  FN115 See 18 U.S.C. § 981(a)(1)(A) and  982(a)(1).

  FN116 See United States v. Puig-Infante, 19 F.3d 929 (5th Cir. 1994)  (transporting drug proceeds from Fla. to Tex. not a "transaction" absent evidence of
disposition once  cash arrived at destina tion).

  FN117 See United States v. Dimeck, 24 F.3d 1239 (10th Cir. 1994) (covert nature of transportation of funds from one state to another not sufficient to imply
intent to conceal or disguise); United States v. Garcia-Emanuel, 14 F.3d 1469 (10th Cir. 1994) (simple wire transfer of proceeds to Colombia evidences no
intent to conceal  or disguise).

  FN118 See 21 U.S.C. § 334 (seizure, judicial condemnation, and court-ordered destruction or sale of adulterated or misbranded foods, drugs, or cosmetics,
with net proceeds of an y sale going to the  Treasury of the United Sta tes).

  FN119 See United States v. Schmitz, 156 F.R.D. 136 (E.D. Wis. 1994) (once government files criminal forfeiture action, it no longer has authority to retain
property seized for civ il forfeiture under sectio n 881 unless it obta ins a restraining order u nder section 853(e) or a  seizure warrant under secti on 853(f)).

  FN120 See Assets of Tom J. Billman, 915 F.2d 916 (4th Cir. 1990); United States v. Regan, 858 F.2d 115 (2nd Cir. 1988); United States v. Schmitz, 156
F.R.D. 136 (E.D. Wis. 1994 ); United States v. O'Brien , 836 F. Supp. 438 (S.D. Oh io 1993); United Stat es v. Swank Corp., 797 F.  Supp. 497 (E.D. Va. 1992 ).

  FN121 See United States v. Field, 62 F.3d 246 (8th Cir. 1995); United States v. Ripinsky, 20 F.3d 359 (9th Cir. 1994); In Re Assets of Martin, 1 F.3d 1351
(3rd Cir. 1993); United  States v. Floyd, 992 F. 2d 498 (5th Cir. 199 3).

  FN122 1 F.3d at 1360, citing S. Rep. 97-520, 97th Cong., 2d Sess. (1982) at 10 n.18.

  FN123 See S. Rep. 98-225, 98th Cong., 1st Sess. (1983) at 201-05.

  FN124 See 21 U.S.C. § 853(e).

  FN125 21 U.S.C. § § 853(e)(1)(B) & (2). Restraining orders apply to both the criminal defendant and to any third party who might otherwise have access to
the subject property. United States v. Jenkins, 974 F.2d 32 (5th Cir. 1992); In re Assets of Tom J. Billman, 915 F.2d 916 (4th Cir. 1990); United States v.
Regan, 858 F.2d 11 5 (2nd Cir. 1988).

  FN126 S. Rep. 255, 98th Cong., 1st Sess. (1983) at 202-03.

  FN127 Id. at 203 (emphasis sup plied).

  FN128 Id. at 196.

  FN129 See e.g. United States v.  Monsanto, 924 F.2 d 1186, 1192 (2nd  Cir. 1991); United Stat es v. Bissell, 866 F.2d  1343, 1352 (11th  Cir. 1989).

  FN130 Monsanto, 924 F.2d at 1192.

  FN131 Bissell, 866 F.2d at 1 354. See In Re Protectiv e Order, 790 F. Supp. 114 0 (S.D. Fla. 1992).

  FN132 Bissell, supra.
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  FN133 See United States v. Musson, 802 F.2d 384, 387 (10th Cir. 1986) (no hearing required); but see United States v. Nichols, 841 F.2d 1485, 1491 n.4
(10th Cir. 1988) (leav ing open questio n whether hearing is required if Sixth Amendmen t issue is raised).

  FN134 Monsanto, 924 F.2d at 1195-97.

  FN135 924 F.2d at 1197, q uoting S. Rep. 225 , supra, at 196. See also  United States v. Crozie r, 777 F.2d 1376, 13 83-84 (9th Cir. 1985 ).

  FN136 See e.g. United States v.  Moya-Gomez, 860 F.2d  706, 729 (7th Cir. 19 88); United States v. Th ier, 801 F.2d 1463,  1469 (5th Cir. 1986 ).

  FN137 860 F.2d at 726

  FN138 Id.

  FN139 801 F.2d at 1469-70.

  FN140 Id. at 1470.

  FN141 Id.

  FN142 860 F.2d at 731.

  FN143 Id. at 729.

  FN144 860 F.2d at 728 (emphasis added), quoting S. Rep. 225, supra.

  FN145 Id. See Monsanto, 924 F.2d at 1206 (Cardamone, J. dissenting) ("The prosecution's ability to prepare its case without being forced to 'tip its hand'
prematurely was of paramount importance to the drafters and provides a persuasive reason for delaying a full adversarial hearing on the merits of the
government's case duri ng the post-restraint,  pre-trial period."); Unite d States v. O'Brien, 836  F. Supp. 438 (S.D. Ohio 19 93) (following Moya-Go mez).

  FN146 924 F.2d at 1199, quoting S. Rep. 225 at 203.

  FN147 Id. at 1207 (Cardamone , J. dissenting).

  FN148 See 18 U.S.C. § 982(a)(1).

H.R. REP. 105-358(I) , H.R. Rep. No. 358(I), 105TH Cong., 1ST Sess. 1997, 1997 WL 677201 (Leg.Hist.)



May 2000 CAFRA Legislative History

272

Part 4

House Report on Civil Asset Forfeiture Reform Act

H.R. Rep. 10 6-192, 106TH  Cong., 1st Sess. 1999, 1999 WL 406892 (L eg. Hist.)

Civil Asset Forfeiture Reform Act
HOUSE REPORT N O. 106-192

June 18, 1999
Mr. Hyde, from the Committee on the Judiciary, submitted the following

R E P O R T
together w ith

DISSENTING VIEWS

[To accompany H.R. 1658]

The Comm ittee on the Judiciary, to whom was referred the bill (H.R. 1658) to pro vide a more just and uniform
procedure for Fede ral civil forfeitu res, and for  other purposes, havin g conside red the sam e, reports fav orably thereon with
amendments and recommends that the bill as amended do pass.
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The amendments (stated in terms of the page and line numbers of the introduced bill) are as follows:

Page 6, line 7, strike "receive" and insert "acquired".

Page 6, line 8, insert "or inheritance" after "probate".

Page 6, line 9, strike "receipt" and insert "acquisition".

Page 10 , beginning on line 17  strike "CO NFOR MING " and all that fo llows throu gh "AN D" on line  18 and insert 
"AMENDM ENT".

Page 10, strike line 20 and all that follows through page 11, line 13.

Page 11, line 14, strike "(b) Controlled Substances Act.-".

PURPOSE AND SUMMARY

H.R. 1658, as reported by the Committee, would create general rules relating to federal civil forfeiture proceedings
designed to increase the due process safeguards for property owners whose property has been seized.
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BACKGROUND AND NEED FOR THE LEGISLATION

I. Antecedents of C ivil Asset Forfeiture

Civil asset forfeiture is based on the legal fiction that an inanimate object can itself be "guilty" of wrongdoing,
regardless of whether the object's owner is blameworthy in any way. This concept descends from a medieval English
practice whereby an object responsible for an accidental death was forfeited to the king, who "would provide the [proceeds,
the 'deodand'] for masses to be sa id for the good of the dead man's soul . . . or [would] insure th at the deodand was  put to
charitable uses." [FN1]

The immediate ancestor of modern civil forfeiture law is English admiralty law. As Oliver Wendell Holmes
noted, "a ship is the most living of inanimate things. . . . [E]very one gives a gender to vessels. . . . It is only by
supposing the ship to have been treated as if endowed with personality, that the arbitrary seeming peculiarities of the
maritime law can be made intelligible." [FN2]

Justice Holmes used this example:

A collision takes place between two vessels, the Ticonderoga and the Melampus, through the fault of the
Ticonderoga alone. That ship is under a lease at the time, the lessee has his own master in charge, and the owner of the
vessel has no manner of control over it. The owner, therefore, is not to blame, and he cannot even be charged on the
ground that the dama ge was done by his  servants. H e is free from personal liab ility on elementary principle. Yet it is
perfectly settled that there is a lien on his vessel for the amount of the damage done, and this means that the vessel may
be arrested and sold to pay the loss in any admiralty court whose process will reach her. If a livery-stable keeper lets a
horse and  wagon  to a customer, who runs a man down by  careless driv ing, no one would  think of claim ing a right to
seize the horse and the wagon. [FN3]

Holmes then provided the rationale:

The ship is the only security available in dealing w ith foreigners, and rather than se nd one's own  citizens to search for a
remedy abroad  in strange courts, it is easy to seize the vessel and satisfy the claim at hom e, leaving the foreign ow ners
to get their indemnity as they may be able. [FN4]

II. Federal Civil Asset Forfeiture Statutes

Soon after the creation of the United States, ships and cargo violating the customs laws were made subject to federal
civil forfeiture. [FN5]  Such forfeiture was vital to the federal treasury for, at that time, customs duties constituted over
80% of federal revenues. [FN6]

Today, there are scores of federal forfeiture statutes, both civil and criminal. [FN7]  They range from the forfeiture of
animals utilized in cock- fights and s imilar enterp rises, [FN8 ]  to cigarettes seized from smuggle rs [FN9] to  property
obtained from violations of the Racketeer Influenced and Corrupt Organizations Act. [FN10]

The Comprehensive Drug A buse Prevention and Control Act of 1970 made civil forfeiture a weapon in the war against
drugs. The Ac t provides for the forfeiture of:

[a]ll controlled substanc es which  have been manufactured, distrib uted, dispensed, or acquired in v iolation of this
subchap ter . . . [a]ll raw m aterials, products, and eq uipment o f any kind  which are  used, or intended for use, in
manufacturing . . . delivering , importing, or exporting any controlled substance[s] . . . in violation of this subchapter . . .
[a]ll property which is used, or intended for use, as a container for [such controlled substances, raw materials, products or
equipment] . . . [a]ll conveyances,  including a ircraft, vehic les or vesse ls, which a re used, or in tended for  use, to transp ort,
or in any manner to facilitate the transportation, sale, receipt, possession, or concealment [of such controlled substances,
raw materials, products or equipment]. [FN11]

In 1978, the Act w as amended to p rovide for civil forfeiture of:

[a]ll moneys, negotiable instruments, securities, or other things of value furnished or intended to be furnished by any
person in exchange for a controlled substance in violation of this subchapter, all proceeds traceable to such an exchange,
and all moneys, negotiable instruments, and securities u sed or intended to be used to facilitate  any violation of this
subchapter …." [FN12]
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In 1984, the Act w as amended to p rovide for the forfeiture of:

[a]ll real property … which is used, or intended to be used, in any manner or part, to commit, or to facilitate the
commission of, a violation of this subchapter punishable by more than one year's imprisonment.… [FN13]

III. The Success-and  Abuse-of Forfeiture

Prior to 1984, the monies realized from federal forfeitures were deposited in the general fund of the United States
Treasury. Now they primarily go to the Department of Justice's Assets Forfeiture Fund [FN14]  and the Department of the
Treasury's Forfeiture Fund. [FN15]  The money is used for forfeiture- related expenses and various law enforcement
purposes. [FN16]

In recent years, enormous revenues have  been generated by federal forfeitu res. The am ount depo sited in Justice 's Assets
Forfeiture F und (from both civil and criminal fo rfeitures) increased from  $27 million  in fiscal year 1985 to $556 million in
1993 and then decreased to $449 million in 1998. [FN17] Of the $338 taken in 1996, $250 million was in cash and $74
million was in proceeds of forfeitable property; $163 million of the total was returned to state and local law enforcement
agencies who helped in investigations. [FN18] As of the end of 1998, a total of 24,903 seized assets valued at $1 billion
were on deposit-7,799 cash seizures valued at $349 million, 1,181 real properties valued at $205 million, 45 businesses
valued at $49 million, and 15,878 other assets valued at $398 million. [FN19]

So, federal forfeiture has proven to be a great monetary success. And, as former Attorney General Richard Thornburgh
said: "[I]t is truly satisfying to think that it is now possible for a drug dealer to serve time in a forfeiture- financed prison,
after being arrested by agents driving a forfeiture-provided automobile, while working in a forfeiture-funded sting
operation." [FN20]

The purposes of federal forfeiture were set out by Stefan Cassella, Assistant Chief, Asset Forfeiture and Money
Laundering Section, Criminal Division, U.S. Department of Justice, in testimony before this Committee: [FN21]

Asset forfeiture has become one of the most powerful and important tools that federal law enforcement can employ
against all manner of criminals and criminal organizations-from drug dealers to terrorists to white collar criminals who prey
on the vulnerable for financial gain.…

Federal law enforcement agencies use the forfeiture laws for a variety o f reasons, both time-hon ored and new . . . .
[They] allow the government to seize contraband-property that it is simply unlawful to possess, such as illegal drugs,
unregistered machine guns, pornographic materials, smuggled goods and counterfeit money.

Forfeiture is also used to aba te nuisances and to take  the instrumentalities of crime out o f circulation. If drug dealers are
using a "crack house" to sell drug s to children  as they pass by on the  way to sch ool, the build ing is a dang er to the hea lth
and safety  of the neighborhood . Under the forfeiture law s, we can  shut it down. If a boat or  truck is being used to sm uggle
illegal aliens across the border, we can forfeit the vessel or vehicle to prevent its being used time and again for the same
purpose.  The same is true for an  airplane used to fly cocaine from P eru into Southern Ca lifornia, or a p rinting press  used to
mint phony $100 bills.

The government also uses forfeiture to take the profit out of crime, and to return property to victims. No one has any
right to retain the money gained from bribery, extortion, illegal gambling, or drug dealing. With the forfeiture laws, we can
separate the  criminal from  his profits-and any property traceable to it-thus removing  the incentive others ma y have to
commit similar crimes tom orrow. And  if the crime is one that has victims-like carjacking or fraud-we can use the forfeiture
laws to recover the property and  restore it to the owners far  more effec tively than the restitution sta tutes permit.

Finally, forfeiture unde niably provides both  a deterrent against crime  and a measure of pun ishment fo r the crimina l.
Many criminals fear the loss of their vacation homes, fancy cars, businesses and bloated bank accounts far more than the
prospect of a jail sentence.

However, a number of years ag o, as forfeiture revenues w ere approaching the ir peaks, some disquieting  rumblings were
heard. The Second Circuit stated that "[w]e continue to be enormously troubled by the government's increasing and
virtually unchecked  use of the civil forfeiture statutes and the d isregard for due process that is buried in those statutes."
[FN22]   Newspaper and te levision exposes appeared alleg ing that apparently inno cent prope rty owners were having their
property taken by federal and local law enforcement officers with nothing that could be called due process. [FN23]

Congress investigated these charges through a series of hearing held by the House Committee on Government
Operations' Subcommittee on Legislation and National Security under then-Chairman John Conyers [FN24]  and then by
this Committee. [FN25]
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The stories of two of the witnesses at the Judiciary Committee hearings provide a sampling of the types of abuses that
have surfaced. Willie Jones (and his attorney E.E. (Bo) Edwards III) testified before the Judiciary Committee on July 22,
1996. Mr. Jones' testified as follows: [FN26]

[Chairman] Hyde: Would you please state your name and where you live.

Mr. Jones: My name is Willie Jones. I live in Nashville, Tennessee.

Mr. Hyde: Very well, sir. Would you tell us your story involving asset forfeiture.

Mr. Jones: Yes. O n February 27, 1991, I went to the M etro Airport to board a p lane for Houston, T X, to buy nursery
stock. I was stopped in  the airport afte r paying ca sh for my ticket.

Mr. Hyde: What business are you engaged in or were you engaged in?

Mr. Jones: I am engaged in landscaping.

Mr. Jones: I paid cash for a round-trip ticket to Houston, TX, and I was detained at the ticket agent. The lady said no
one ever paid cash  for a ticket. And as I went to the gate, which w as gate 6, to board the plan e, at that time three officers
came up to me and called me by my name, and asked if they could have a word with me, and told me that they had reason
to believe that I was carrying  currency, had a large amount of currency, drugs. So at that time--

Mr. Hyde: Proceeds of a drug transaction; you had money that was drug money then, that's what they charged you with?

Mr. Jones: Yes, sir.

Mr. Hyde: Were you carrying a large amount of cash?

Mr. Jones: Yes, sir. I had $9,000.

Mr. Hyde: $9,000 in cash. Why was that, sir? Was your business a cash business?

Mr. Jones: Well, it was going to be if I had found the shrubbery that I liked, by me being-going out of town, and the
nursery business is kind of like the cattle business. You can always do better with cash money.

Mr. Hyde: They would rather be paid in cash than a check, especially since you are from out of town?

Mr. Jones: That is cor rect.

Mr. Jones: So we proceeded to go out of the airport. … I was questioned about had I ever been involved in any
drug-related activity, and I told them, no, I had not. So they  told me I mig ht as well tell the truth because they w as going to
find out anyway. So they ran it through on the computer after I presented my driver's license to them, which everything
was-I had-it was all in my name. And he ran it through the computer, and one officer told the other one, saying, he is clean.
But instead, they said that the dogs hit on the money. So they told me at that time they was going to confiscate the money.

Mr. Hyde: They determined from the dog's activities that there were traces of drugs on the money?

Mr. Jones: That is what they said.

Mr. Hyde: That is what they claimed? [FN27]

Mr. Jones: Yes, sir.

Mr. Hyde: Therefore, they kept the money?

Mr. Jones: They kept the money.

Mr. Hyde: Did they let you go?

Mr. Jones: They let me go.

Mr. Hyde: Were you charged with anything?
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Mr. Jones: No. I asked them to, if they would, if they would count the money and give me a receipt for it. They refused
to count the money, and they took the money and told me that I was free to go, that I could still go on to Texas if I wanted
to; that the plan e had not le ft.

Mr. Hyde: Of course, your money w as gone. You had no point in going to Texas if you can't buy shrubs.

Mr. Jones: No.

Willie Jones did not challenge the forfeiture under the normal mechanism provided by law [FN28]  because he could not
come up  with the 10% cost bond required. [FN29 ]  He instead  filed suit in federal district cou rt alleging tha t his Fourth
Amendment right to be secure against unreasonable searches and seizures had been violated. [FN30]  The court determined
that the "frisk" which produced the $9,000 in currency was an unconstitutional search, [FN31]  and that the seizure of the
currency  was undertaken w ith no probable cause  and therefo re an unconstitutional se izure. [FN 32]  The court did
determine  that there was "insufficient proof tha t the officers' investigation  of Mr. Jones [who is  African-A merican] h imself
was racially motivated[,]" but that other investigations were so motivated. [FN33]

The court's final comments gave rise for pause:

The Court also observes that the statutory scheme as well as its administrative implementation provide substantial
opportunity for abuse and potentiality for corruption. [Drug Interdiction Unit] personnel encourage airline employees
as well as hotel and motel employees to report "suspicious" travelers and reward them with a percentage of the
forfeited proceeds. The forfeited monies are divided and distributed by the Department of Justice among the
Metropolitan Nashville Airport and the Metropolitan Nashville Police Department partners in the DIU and itself. As
to the local agencies, these monies are "off-budget" in that there is no requirement to account to legislative bodies for
its receipt or expenditure. Thus, the law enforcement agency has a direct financial interest in the enforcement of
these laws. The previous history in this country of an analogous kind of financial interest on the part of law
enforcement officers-i.e., salaries of constables, sheriffs, magistrates, etc., based on fees and fines-is an unsavory and
embarrassing scar on the administration of justice. The obviously dangerous potentiality for abuse extant in the
forfeiture scheme should trigger, at the very least, heightened scrutiny by the courts when a seizure is contested.
[FN34]

Mr. Jones's case typifies the kind that this Committee is gravely concerned about-except that this time there was a happy
ending. Individuals very likely innocent of any crime justifying forfeiture meet some sort of "drug courier" profile [here, by
buying an airplane ticket with cash] and are subject to a search or investigation. If they have large sums of cash, it is seized.
They may not be tried for a crime (Civil forfeiture requires no related criminal conviction or even criminal charge.
However, if there is a prosecution, acquittal does not bar a subsequent forfeiture action. The government need only show
probable cause for the seizure to justify a civil forfeiture.). To get their property back, owners have to overcome
tremendous procedural hurdles such as posting a cost bond and having to prove their property was "innocent" (once
probable cause has been shown). The abuse seems even worse under certain state forfeiture laws. [FN35]

Billy Munnerlyn tes tified before  the Judiciary  Committee on June  11, 1997 . Following is a short summary o f his
experience with federal civil forfeiture laws:

    For years Billy Munnerlyn and his wife Karon owned and op erated a successful air charter service out of Las Vegas,
Nevada. In O ctober 1989, Mr. Munnerlyn w as hired for a routine job-flying A lbert Wright, identified as a "businessman,"
from Little Rock, Arkansas, to Ontario, California. When the plane landed, DEA agents seized Mr. Wright's luggage and
the $2.7 million inside. Both he and Mr. Munnerlyn were arrested. The DEA confiscated the airplane, the $8,500 charter
fee for the flight, and all of Munnerlyn's business record s. Although drug  trafficking charges agains t Mr. Munnerlyn  were
quickly dropped  for lack of evidence, the government refused to release his airplane. (Similar charges against Mr.
Wright-who, unbeknown st to Munnerlyn, w as a convicted coca ine dealer-were eventually dropped as w ell.) Mr.
Munnerlyn spent over $85,000  in legal fees trying to get his plane ba ck, money raised b y selling his three other planes. A
Los Angeles jury decided his airplane should be returned because they found Munnerlyn had no knowledge Wright was
transporting drug mo ney-only  to have a U .S. district judg e reverse the jury verd ict. Munnerlyn even tually was  forced to
settle with the government, paying $7,000 for the return of his plane. He then discovered DEA agents had caused about
$100,000 of damage to the aircraft. Under federal law the agency cannot be held liable for damage. Unable to raise enough
money to restart his air charter bu siness, Munnerlyn  had to declare personal bankruptcy. He is now driving a truck  for a
living. [FN36]

For Mr. Munnerlyn, there was no happy ending.

Neither the state of the law nor its usage have improved in recent years. Since 1974, many observers assumed that the
Constitution mandated an "innocent owner" defense to a civil forfeiture. However, in 1996, the Supreme Court in Bennis v.
Michigan [FN37]  ruled that the defense was mandated by neither the due process clause of the Fourteenth Amendment
(and presumably that of the Fifth Amendment) nor the just compensation clause of the Fifth Amendment. The Court found
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that "a long  and unbroken line o f cases holds that an ow ner's interest in  property m ay be forfe ited by reason of the use to
which the property is put even though the owner did not know that it was to be put to such use." [FN38]

The dissenting justices in Bennis argued that:

The logic of the Court's analysis would permit the States to exercise virtually unbridled power to confiscate vast
amounts of property where professional criminals have engaged in illegal acts. Some airline passengers have
marijuana  cigarettes in their luggage ; some hote l guests are th ieves; some spectators  at profession al sports events
carry concealed weapons; and some hitchhikers are prostitutes. The State surely may impose strict obligations on the
owners of airlines, hotels, stadiums, and vehicles to exercise a high degree of care to prevent others from making
illegal use of th eir property , but neither lo gic nor histo ry suppor ts the Court's apparen t assumption that their complete
innocence imposes no constitutional impediment to the seizure of their property simply because it provided the locus
for a criminal transaction. [FN39]

And, Jus tice Thom as stated in h is concurrence that, "[i]m properly u sed, forfeitu re could become more like a rou lette
wheel employed to raise revenue from innocent but hapless owners whose property is unforeseeably misused, or a tool
wielded to punish those who associate with criminals, than a component of a system of justice." [FN40]

The Seventh Circu it recently issued a decision containing a stinging  rebuke of  the federal government's use of c ivil
forfeiture. United States v. $506,231 in U.S. Currency [FN41]  involved the Congress Pizzeria in Chicago. In 1997, the
court ordered the return to Anthony Lombardo, the owner and proprietor of this family-owned business, of over $500,000
in currency improperly seized by police from the restaurant in 1993. The court found the need to remind a U.S. Attorney
that "the government may not seize money, even half a million dollars, based on its bare assumption that most people do
not have huge sums of money lying about, and if they do, they must be involved in narcotics trafficking or some other
sinister activity ." [FN42 ]  The court also found  the need to  say that "[w ]e are certain ly not the first court to be "enormously
troubled by the government's increasing and virtually unchecked use of the civil forfeiture statutes and the disregard for due
process that is buried in those statutes."' [FN43]

Civil asset forfeiture does not just impact civil liberties and property rights. It can work at total cross purposes with the
professed  public policy goals of the federal governmen t. Few will argue aga inst the proposition that m ore private
investment needs to be made in our inner cities in order to offer residents hope of a better life. How, then, would anyone
explain the actions in 1998 of the U.S. Attorney's Office in Houston in seizing a Red Carpet Motel in a high-crime area of
the city? [FN44]  There were no allegations that the hotel owners participated in any crimes. Indeed, motel personnel called
the police to  the establishment dozens of times  to report suspected dru g-related ac tivity in the motel's rooms by some  of its
overnight guests. However, the government claimed the hotel deserved to be seized and forfeited because management had
failed to implement all of  the "security  measures" dictated by law enfo rcement o fficials, such  as raising roo m rates. Th is
failure to agre e with law  enforcem ent about w hat security  measures  were affo rdable and  wise from a legitimate
business-operating standpoint was deemed to be "tacit approval" of illegality, subjecting the motel to forfeiture. The U.S.
Attorney bragged to the press that he envisioned using current civil asset forfeiture laws in the same fashion against similar
types of legitimate commercial enterprises, such as apartment complexes.

A Houston Chronicle editorial pointed to the absurdity and danger of this government forfeiture theory against
legitimate business: "Perhaps another time, the advice will be to close up shop altogether." [FN45]  The editorial then
correctly no ted that:

    More than due to shortcomings of the motel owners, this situation appears to be the result of ineffective police work and
of … prosecutors' ina bility to build cases against scofflaws operating  in an open  drug mark et.

The prosecution's ac tion in this case is contrary  not only to the reasonable exercise  of government, but it contradicts
governm ent-suppo rted enticem ents to busin esses that locate in areas w here high c rime rates have thwar ted development.
Good people should not have to fear property seizure because they operate business in high-crime areas. Nor should they
forfeit their property because they have failed to  do the wo rk of law en forcemen t.

    … This case demonstrates clearly the need for lawmakers to make a close-re-examination of federal drug forfeiture laws.

After much bad publicity, the governmen t dropped  its forfeiture pro ceedings  after exacting a written "agreement" with
the motel owners as  to certain security measures that the o wners w ould undertake. The motel ow ners had lost their motel to
the govern ment's seizure for seve ral months , suffered a s ignificant loss of good business reputation, and  were forced to
spend substantial amounts of time and money on hiring an a ttorney and defend ing against the government's forfeiture
action, which should never have been undertaken in the first place. The resolution does not detract from the fact that
business owners who dare to invest in high crime areas are at the complete mercy of our civil asset forfeiture laws and the
predilections of prosecutors.

IV. H.R. 1658, the Civil Asset Forfeiture Reform Act
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  H.R. 1658 is designed to make federal civil forfeiture procedures fair to property owners and to give owners innocent of
any wrongdoing the means to recover their property and make themselves whole after wrongful government seizures. H.R.
1658 amends the rules governing all civil forfeitures under federal law except those contained in the Tariff Act of 1930 or
the Internal Revenue Code of 1986.

The Eight Core Reforms of H.R. 1658

1. BURDEN OF PROOF

When a property owner goes to federal court to challenge the seizure of property under a federal civil forfeiture law, the
government is required to make an initial showing of probable cause that the property is subject to forfeiture. Under current
law, the property owner must then establish by a preponderance of the evidence that the property is not subject to forfeiture.
[FN46] The government can meet its burden without having obtained a criminal conviction or even having charged the
owner with a crime. Since the government doesn't need the proof beyond a reasonable doubt required for a criminal
conviction , even the acquittal of the  owner does not ba r forfeiture of th e property  allegedly used in a crime. The probable
cause the government needs is the lowest standard of proof in the criminal law. It is the same standard required to obtain a
search warrant and can be established by evidence with a low indicia of reliability such as hearsay. [FN47]

Allowing property to be forfeited upon a mere showing of probable cause can be criticized on many levels:

[T]he cur rent allocation of burdens and standards of proof require s that the [ow ner] prove  a negative , that the prop erty
was not used in order to facilitate illegal activity, while the government must prove almost nothing. This creates a great risk
of erroneous, irreversible deprivation. "The function of a standard of proof, as that concept is embodied in the Due Process
Clause and in the realm of fact finding, is to 'instruct the fact finder concerning the degree of confidence our society thinks
he should have in the correctness of factual conclusions for a particular type of adjudication."' Addington v. Texas, 441
U.S. 418, 423 . . . (1979) . . . The allocation of burdens and standards of proof implicates similar concerns and is of greater
importance since it decides who must go forward with evidence and who bears the risk of loss should proof not rise to the
standard se t. In civil forfeitu re cases, where claimants are required to go  forward w ith evidence and exculpate their p roperty
by a preponderance of the evidence, all risks are squarely on the claimant. The government, under the current approach,
need not produce any admissible evidence and may deprive citizens of property based on the rankest of hearsay and the
flimsiest evidence. This result clearly does not reflect the value of private property in our society, and makes the risk of an
erroneous deprivation intolerable. [FN48]

Some federal courts have even intimated that probable cause is an unconstitutional standard:

    The Supreme Court . . . has recently expan ded the constitutional p rotections applicable in  forfeiture pro ceedings  to
include those of the Eighth Amendment. . . . We therefore agree with the Second Circuit: "Good and Austin reopen the
question of whether the quantum of evidence the government needs to show in order to obtain a warrant in rem allowing
seizure -probable cause-suffices to meet the requirements of due process." United States v. One Parcel of Property Located
at 194 Quaker Farms Road, 85 F.3d 985, 990  (2nd Cir.), cert denied . . . 117 S . Ct. 304 . . . (1996).

[W]e observe that allowing the government to forfeit property based on a mere showing of probable cause is a
"constitutional anomaly. . . ." As the Supreme Court has explained, burdens of proof are intended in part to "indicate the
relative importance attached to the ultimate decision." . . . The stakes are exceedingly high in a forfeiture proceeding:
Claimants are threatened with permanent deprivation of their property, from their hard- earned money, to their sole means
of transport, to their homes. W e would find it surprising w ere the Constitution to perm it such an important dec ision to turn
on a meager burden of proof like probable cause. [FN49]

This Committee finds probable cause too low a standard of proof for the government to meet. Therefore, H.R. 1658
provides that the burden of proof should no t shift to a property owner upon a showing  of probab le cause, bu t should rem ain
with the government with a standard of clear and convincing evidence that the property is subject to forfeiture.

Why "clear and convincing evidence" and not "a preponderance of the evidence?" The Justice Department used to argue
that federal c ivil forfeiture p rovisions w ere not des igned to pu nish anybody. Justice argued that forfeiture se rved pure ly
remedial functions-such as to remove the instruments of the drug trade and thereby protect the community from the threat
of continued drug dealing, and  to compensate the go vernmen t for the expense of law enforcem ent activity an d for its
expenditure on societal problems resulting from the drug trade. The Department made this argument in order to provide a
rationale for not applying to civil forfeitures the Eighth Amendment's prohibition against excessive fines. In its 1993
decision in  Austin v. U nited States , [FN50]  the Supreme Court rejected Jus tice's argum ent, finding  that:

In light of the historical understanding of forfeiture as punishment, the clear focus of [the instant forfeiture provisions]
on the culpability of the owner, and the evidence that Congress understood  those prov isions as serv ing to deter and to
punish, we cannot conclude that [the pro visions serve] solely a reme dial purpose. We therefore conclude tha t forfeiture
under these provisions constitutes "payment to a sovereign as punishment for some offense. . . ." [FN51]
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One might ask, punishment for what? Clearly, the punishment is for a property owner's alleged involvement in drug
trafficking. Civil forfeiture is being used  to punish a property ow ner for alleged criminal activity. The general civil standard
of proof-preponderance of the evidence-is too low a standard to assign to the government in this type of case. A higher
standard of proof is needed that recognizes that in reality the government is alleging that a crime has taken place. As the
Supreme Court has said, civil forfeiture actions are in essence "quasi- criminal in character" designed "like a criminal
proceeding … to penalize for the commission of an offense against the law." [FN52]  Since civil forfeiture doesn't threaten
imprisonment, proof beyond a reasonable doubt is not necessary. [FN53]  The intermediate standard- clear and convincing
evidence-is more appropriate.

The Florid a Suprem e Court ha s ruled that the  Florida Constitution m andates a c lear and convincing  evidence  standard in
civil forfeiture  proceedin gs comm enced under Florida  law, stating  that:

In forfeiture proceedings the state impinges on basis constitutional rights of individuals who may never have been
formally charged with any civil or criminal wrongdoing. This Court has consistently held that the [Florida] Constitution
requires substantial burdens of proof where state action may deprive individuals of basic rights. [FN54]

Under H.R. 1658, a property owner would still have the burden of proving affirmative defenses, such as the "innocent
owner" defense, by a preponderance of the evidence. Also, property can still be initially seized by the government based on
probable cause, and this standard is sufficient to effect forfeiture in cases where a claim to the seized property is not filed.

2. APPOINTMENT OF COUNSEL

There is no Sixth Amendment right to appointed counsel for indigents in civil forfeiture cases, since imprisonment is not
threatened. [FN55]  This is undoubtedly one of the primary reasons why so many civil seizures are not challenged. As the
cochairs o f the Nation al Associa tion of Crim inal Defen se Lawy ers' Forfeitu re Abuse  Task Force stated be fore this
Committee in 1996 : "The reason they are  so rarely challenged has nothing  to do with the owner 's guilt, and everything  to
do with the arduous path one must journey against a presumption of guilt, often without the benefit of counsel, and perhaps
without an y money  left after the seizure with w hich to fight th e battle." [FN 56]  This C ommittee  believes tha t civil
forfeiture pro ceedings  are so pun itive in nature  that appoin ted counsel should be made av ailable for tho se who a re indigent,
or made indigent by a seizure, in appropriate circumstances.

H.R. 1658 p rovides that a federal court m ay appoint counsel to represent an individua l filing a claim in a civil forfeiture
proceedin g who is financially unable to obta in represen tation. In dete rmining w hether to appoint coun sel, the cour t shall
take into account the claimant's standing to contest the forfeiture and whether the claim appears to be made in good faith or
to be frivolous. Compensation  for appoin ted counsel will be equivalent to that provided  for court-appointed co unsel in
federal felony cases. Currently, maximum compensation would not exceed $3,500 per attorney for representation before a
U.S. distric t court and $2,500 pe r attorney fo r representa tion before  an appella te court. These maxim ums can b e waived  in
cases of "extended or complex" representation where "excess payment is necessary to provide fair compensation and the
payment is approved by the chief judge of the circuit." [FN57]

3. INNOCENT OWNER DEFENSE

The impact of Bennis [FN58]  is limited by the fact that many fede ral civil forfeiture provisions contain statuto ry
innocent owner defenses. For instance, real property used to commit or to facilitate a federal drug crime is forfeitable unless
the violation  was "com mitted or om itted withou t the know ledge or consent of [the ] owner."  [FN59]   Conveyances used in
federal drug crimes are not forfeitable "by reason of any act or omission established by that owner to have been committed
or omitted without the knowledge, consent, or willful blindness of the owner." [FN60]  Property involved in certain money
laundering transactions shall not be forfeited "b y reason o f any act or omission esta blished by  that owner or lienholder to
have been committed without the knowledge of that owner or lienholder." [FN61]  Other federal civil forfeiture statutes
contain no innocent owner defenses. For instance, the statute providing for forfeiture of any property, including money,
used in an illegal gambling business contains no such defense. [FN62]  Many courts require that to qualify as an innocent
owner, an owner have done all that reasonably could be expected to prevent the illegal use of the property. [FN63]

Not only are these statutory innocent owner defenses nonuniform, but the protections of the ones using the "committed
or omitted" language have been seriously eroded by a number of federal courts ruling that qualifying owners must have had
no knowledge of and provided no consent to the prohibited use of the property. [FN64]  Such an interpretation means that
owners who try to end the illegal use by others of their property cannot make use of the defense simply because they knew
about such use.

Believing that a meaningful innocent owner defense is required by fundamental fairness, the Committee sets out an
innocent owner defense in H.R. 1658 designed to provide such a defense for all federal civil forfeitures, to make that
defense uniform, and to ensure that it offers protection in all appropriate cases.
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The innocent owner defense in the bill provides that, with respect to a property interest in existence at the time the
illegal conduct giving rise to the fo rfeiture took place, an innocent owner is an ow ner who did no t know of this conduct or,
upon learning of it, did all that reasonably could be expected under the circumstances to terminate such use of the property.
One way in which an owner may show that he did all that reasonably could be expected is to demonstrate that he, to the
extent permitted by law, (1) gave timely notice to an appropriate law enforcement agency of information that led the person
to know the conduct would occur or has occurred, and (2) in a timely fashion revoked or attempted to revoke permission
for those engaging in such conduct to use the property or took reasonable actions in consultation with a law enforcement
agency to discourage or prevent the illegal use of the property.

Thus, a safe harbor is created for an owner who notifies police and revokes or attempts to revoke (to the extent
permitted by law) pe rmission to use the prope rty by those who  are using it in the course of criminal activity. The owner's
obligations end right there-property owners should not have to assume the responsibilities of police to stop crime. In the
Red Carpet Motel incident described earlier, the hotel owner could have taken advantage of the bill's safe harbor by (as he
did) notifying police of drug sales taking place at the motel and making a good faith attempt to evict the responsible motel
guests from  their rooms . In the situation of an apa rtment build ing where a tenant is se lling illegal drugs, the owner could
take advantage of the safe harbor by notifying police and making a good faith attempt to evict the tenants. The term "good
faith attempt" is used because in many instances, an ow ner may be constrained in revok ing permission to use p roperty
because of provisions of local, state or federal law (i.e., contract or landlord- tenant law). For instance, in many parts of the
country it is extremely difficult to evict a tenant because of allegations of illegal drug sales without the tenant having
already been convicted of drug trafficking. [FN65]

Finally, an owner is not required-in order to do "all that can reasonably be expected"-to take steps that he reasonably 
believes would be likely to subject any person (other than the wrongdoer) to physical danger.

With respect to a property interest acquired after the conduct giving rise to the forfeiture has taken place, an innocent
owner is generally one who, at the time he acquired the interest in the property, was a bona fide purchaser or seller for
value and reasonably without cause to believe that the property was subject to forfeiture. This formulation is required
because much fraud could result were innocent donees allowed to be considered innocent owners. As Justice Kennedy
noted in dis sent in United States v.  A Parcel o f Land (92  Buena V ista Ave.), [F N66]  crim inals wou ld then be a llowed to
shield their property from forfeiture through transfers to relatives.

However, the bill makes exceptions to this fo rmulation in  two instances to avoid  unjust results . First, a person is
considered to be an innocent owner if he acquired an interest in property through probate or inheritance, and was at the time
of acquisition reasonab ly without cause to be lieve that the property was subject to forfeiture. The risk of a m oral hazard
here is slight. It is hardly likely that many criminals will commit suicide for the express purpose of foiling imminent
seizures by having their property devolved to their heirs. And this policy has a sound basis. A person may have inherited
property from a relative without cause to believe that it had been involved in some criminal activity. Years later, the
government might decide to institute forfeiture proceedings against the property. Without the availability of an innocent
owner defense, the inheritor would be put in the position of having to rebut the government's case that the property was
forfeitable, that it had been involved in criminal activity. To do this, the inheritor would have to know what a dead person
had done with the p roperty and what w as in the mind of that dead person. It is  fundamentally unfair  to put some one in this
position. [FN67]

Second, if the property is real property, the owner is the spouse or minor child of the person who committed the offense
giving rise to  forfeiture, and the own er uses the p roperty as a  primary res idence, an  otherwise  valid innocent owner claim
shall not be denied because the owner acquired his interest in it not through a purchase but through dissolution of marriage
or by operation of law  (in the case of a spouse) or a s an inheritance upon  the death of a parent (in the ca se of a minor child).
However, to be considered an innocen t owner, the spouse o r minor child  must have  been reaso nably without cause to
believe that the property was subject to forfeiture at the time of the acquisition of his interest in the property.

4. RETURN OF PROPER TY UP ON SH OWING OF HARDSHIP

Even should a property owner prevail in a civil forfeiture proceeding, irreparable damage may have been done to the
owner's interests. For instance, if property is used as a business, its lack of availability for the time necessary to win a
victory in co urt could have forced  its owner in to bankruptcy. If the p roperty is a car, the owner might not have been able to
commute to work until it was won back. If the property is a house, the owner may have been left temporarily homeless
(unless the g overnment let the ow ner rent the house back). In cases  such as this, even when the government's  case is
extremely weak, the owner must often settle with the government and lose a certain amount of money in order to get the
property back as quickly as possible.

The case of Michael and Christine Sandsness is instructive:

Michael Sandsness and his wife, Christine, owned two gardening supply stores called "Rain & Shine" in Eugene and
Portland, Oregon. Among the items sold were metal halide grow lights, used for growing many indoor plants. The grow
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lights also can be used to grow marijuana, but it is not illegal to sell them. Because some area marijuana gardens raided by
[the Drug  Enforcem ent Administration] had the lights, the agency  began bu ilding a case  to seize the gardening  supply
businesses. [T]he DEA sent undercover agents to the stores to try to get employees to give advice on growing marijuana.
Unsuccessful in those efforts, the agents then engaged an employee in conversation, asking advice on the amount of heat or
noise generated by the lights, making oblique comments suggesting that they wanted to avoid detection and commenting
about High Times magazine. They never actually mentioned marijuana. The em ployee then sold the agents grow lights.
DEA raided the tw o stores, seiz ing invento ry and ban k accoun ts. Agents  told the land lord of one  of the stores that if he did
not evict Sandsness, the government would seize his building. The landlord reluctantly complied. While the forfeiture case
was pending, the bu siness was destroyed . Mr. Sand sness was forced to se ll the remain ing unseized invento ry in order to
pay off creditors. [FN68]

Current law does allow for the release of property pending final disposition of a case upon payment of a full bond.
[FN69]   Howev er, most property owners do no t have the resources to m ake use of  this provision. Therefo re, in order to
alleviate hardship, H.R. 1658 provides that a property owner is entitled to release of seized property if a court determines
that its continued possession by the government pending the final disposition of forfeiture proceedings will likely cause
substantial hardship to the owner and that this hardship outweighs the risk that the property will be destroyed, damaged,
lost, concealed, or transferred it if is returned during the pendency of the proceedings. The court may place such conditions
on release of the property as it finds are appropriate to preserve the property's availability for forfeiture.

5. COMPENSATION FOR DAMAGE TO PROPERTY WHILE IN THE GOVERNMENT'S POSSESSION

The fede ral government is exempted from liability under the Federal Tort C laims Act fo r damage  to property  while
detained by law enforcement officers. [FN70]

Seized property awaiting forfeiture can be quickly damaged:

Seized conveyances devalue from aging, lack of care, inadequate storage, and other factors while waiting forfeiture.
They often deteriorate-engines freeze, batteries die, seals shrink and leak oil, boats sink, salt air and water corrode metal
surfaces, barnacles accumulate on boat hulls, and windows crack from heat. On occasion, vandals steal or seriously damage
conveyances. [FN71]

It cannot be categorized as victory when a boat owner gets back, for instance, a rusted and stripped hulk of a vessel. The
bill amends the Federal Tort Claims Act to allow for tort claims against the United States government based on the
destruction, injury, or loss of goods, merchandise, or other property while in the possession of any law enforcement officer
if the property had been seized fo r the purpose of forfeiture. Of course, if seized p roperty is successfully fo rfeited, no cla im
would be allowed.

6. ELIMINATION OF COST BOND

Under current law, a property owner wanting to contest a seizure of property under a civil forfeiture statute must give
the court a bond of the lessor of $5,000 or ten percent of the value of the property seized (but not less than $250). [FN72]

The bond is unconstitutional in ca ses involvin g indigents , because it w ould depr ive such cla imants of hearings simply
because o f their inability to  pay. [FN73] Even  in cases no t involving  indigents, the bond should not be required . It "is
simply an additional financial burden on the claimant and an added deterrent to contesting the forfeiture." [FN74]  H.R.
1658 eliminates the req uirement.

7. ADEQUATE TIME TO CONTEST FORFEITURE

Currently , a property  owner has 20 days (from the date of the first publication o f the notice o f seizure) to file  a claim
with the seizing agency challenging the government's administrative forfeiture of property. [FN75]  To challenge a judicial
forfeiture, the property owner has an exceedingly short 10 days (after process has been executed): [FN76]

Even assuming that notice is published the next day after process is executed, the reader of the no tice will have a mere
nine days to file a timely claim. Most local rules require that notice be published for three successive weeks, on the
assumptio n that interested parties will not necessarily see the fir st published  notice. Bu t by the time th e second  notice is
published, more than ten days will have elapsed from the date process is executed. Thus anyone who misses the first
published notice will be unable to comply with the exceedingly short time limitation for filing a claim. . . . [FN77]

Even though these  time limits som etimes are ignored in the interests of ju stice, failure to  file a timely cla im often results
in judgment in favor of the government. [FN78]

The bill provides a property owner 30 days to file a claim following both administrative and judicial forfeiture actions.
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8. INTEREST

Under current law, even if a property owner prevails in a forfeiture action, he may receive no interest for the time period
in which he lost use of his property. [FN79]  In cases where money or other negotiable instruments were seized, or money
is awarded a property owner, this is manifestly unfair.

H.R. 1658 provides that upon entry of judgment for the owner in a forfeiture proceeding, the United States shall be
liable for post-judgment interest on any money judgement. The United States shall generally not be liable for pre- judgment
interest. However, in cases involving currency, proceeds of an interlocutory sale, or other negotiable instruments, the
government must disgorge any funds representing interest actually paid to the United States that resulted from the
investment of the property or an imputed amount that would have been earned had it been invested.

HEARINGS

While no hearings were held in the 106 th Congress, the Committee held one  day of hearings on c ivil asset forfeiture
reform legislation on June 11, 1997. Testimony was received from Billy Munnerlyn, E.E. (Bo) Edwards III, F. Lee Bailey,
Susan Davis, Gerald B. Lefcourt, Stefan D. Cassella, Deputy Chief, Asset Forfeiture and Money Laundering Section,
Criminal Division, U.S. Department of Justice, Jan P. Blanton, Director, Executive Office for Asset Forfeiture, Department
of the Treasury, Bobby Moody, Chief of Police, Marietta, Georgia, and 1st Vice President, International Association of
Chiefs of P olice, and D avid Smith . Additional material w as submitted by Nad ine Strossen, Presiden t, American Civil
Liberties Organization, and Roger Pilon, Director, Center for Constitutional Studies, CATO Institute.

COMMITTEE CONSIDERATION

On June 15, 1999, the Committee met in open session and ordered reported favorably the bill H.R. 1658 without
amendm ent by a recorded vo te of 27-3, a  quorum being present.

VOTE OF THE COMMITTEE

Vote on final passage: Adopted 27 to 3.

      AYES    NAYS
Mr. Sensenbrenner Mr. Bryant
Mr. Gekas          Mr. Hutchinson
Mr. Coble          Mr. Weiner
Mr. Smith (TX)
Mr. Gallegly
Mr. Canady
Mr. Goo dlatte
Mr. Chabot
Mr. Barr
Mr. Jenkins
Mr. Cannon
Mr. Rogan
Mr. Graham
Mr. Scarborough
Mr. Conyers
Mr. Frank
Mr. Berman
Mr. Nadler
Mr. Scott
Mr. Watt
Ms. Lofgren
Ms. Jackson Lee
Mr. Delahunt
Mr. Wexler
Mr. Rothman
Ms. Baldwin
Mr. Hyde
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COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 3(c)(1) of Rule XIII of the Rules of the House of Representatives, the Committee reports that
the findings and recommendations of the Committee, based on oversight activities under clause 2(b)(1) of Rule X of the
Rules of the House  of Representatives, are incorporated in the descriptive portions of this  report.

COMMITTEE ON GOVERNMENT REFORM FINDINGS

No findings or recommendations of the Committee on Governm ent Reform were received as referred to in clause
3(c)(4) of Rule XIII of the Rules of the House of Representatives.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

Clause 3(c)(2) of House Rule XIII is inapplicable because this legislation does not provide new budgetary authority or
increased tax expenditures.

COMMITTEE COST ESTIMATE

In compliance with clause 3(d)(2) of Rule XIII of the Rules of the House of Representatives, the Committee believes
that the bill will have no cost for the current fiscal year, and that the cost incurred in carrying out H.R.1658 would be $52
million for the next five fiscal years.

The Congressional Budge t Office did  not have an indepen dent cost es timate prepared by the  time of filing o f this report.
However, CBO did prepare a cost estimate in 1997 of H.R. 1965, another bill reforming federal forfeiture laws. While the
two bills have significant differen ces, H.R. 1965  did contain versions of the  eight fundamental refo rms of civil forfeiture
laws contained in H.R. 1658. The CBO  estimated that over the period 1998-2002, implementation of H.R. 1965 would cost
$52 million and that any changes to direct spending and governmental receipts would be less than $500,000 a year. [FN80]

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuan t to clause 3(d )(1) of Rule  XIII of the R ules of the H ouse of Representa tives, the Co mmittee finds the authority
for this legislation in Article I, section 8 of the Constitution.

SECTION-BY-SECTION ANALYSIS AND DISCUSSION

Section 1. Short title.

Section 1 contains the  Short Title o f the bill.

Section 2. Creation of general rules relating to civil forfeiture proceedings.

Section 2 creates new subsections (j) and (k) of section 981 of title 18 of the United States Code (and redesignates
subsection  (j) as subsec tion (l)) that con tain revised  procedures which  are to gove rn all admin istrative and  judicial civil
forfeiture actions brought pursuant to federal law (except as specified in subsection (j)(8)). To the extent these procedures
are inconsistent with any preexisting federal law, these procedures apply and supercede preexisting law.

Subparagraph  (A) of paragraph (1 ) of subsection (j) provides tha t in any nonjudicial civil forfeiture proceeding under a
civil forfeiture  statute, with  respect to w hich the agency conducting a seizure of property mu st give written notice to
interested parties, such notice shall be given as soon as practicable and in no case more than 60 days after the later of the
date of the seizure or the date the identity of the interested party is first known or discovered by the agency, except that the
court may extend the period for filing a notice for good cause shown.

Subparagraph (B) of paragraph (1) provides that a person entitled to written notice in such proceeding to whom written
notice is not given may on motion void the forfeiture with respect to that person's interest in the property, unless the agency
show either good cause for the failure to give notice to that person or that the person otherwise had actual notice of the
seizure.

Subparagraph (C) of paragraph (1) prov ides that if the government does not provide  notice of a se izure of property in
accordance with subparagraph (A), it shall return the property and may not take any further action to effect the forfeiture of
such property. If the government has made a mistake or administrative error in providing notice, a court may consider good
cause to have been shown pursuant to subparagraph (A). In such case, the government may take further action to effect the
forfeiture.
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Subparagraph  (A) of paragraph (2 ) provides that any perso n claiming property se ized in a nonjudicial forfeiture
proceeding may file a claim with the appropriate official after the seizure.

Subparagraph (B) of paragraph (2) provides that a claim under subparagraph  (A) may not be filed later than 30 days
after either the date of final publication of notice of seizure or, in the case of a person entitled to written notice, the date that
notice was received.

Subparagraph (C) of paragraph (2) provides that the claim shall state the claimant's interest in the property.

Subparagraph (D) of paragraph (2) provides that not later than 90 days after a claim has been filed, the Attorney General
shall file a complaint for forfeiture in the appropriate court or return the property, except that a court in the district in which
the complaint will be filed may extend the period for filing a complaint for good cause shown or upon agreement of the
parties.

Subparagraph (E) of paragraph (2) prov ides that if the government does not file a comp laint for forfeitu re of prope rty in
accordance with subparagraph (D), it shall return the property and may not take any further action to effect the forfeiture of
such property.

Subparagraph (F) of paragraph (2) provides that any person may bring a claim under subparagraph (A) without posting
bond with respect to the property which is the subject of the claim.

Subparagraph (A) of paragraph (3) provides that in any case where the government files in the appropriate United States
district court a  complain t for forfeiture o f property, any person  claiming an  interest in the seized prop erty may file  a claim
asserting such person 's interest in the property within 30  days of service of the government's complaint or, where
applicable, within 30 days of alternative publication notice.

Subparagraph (B) of paragraph (3) prov ides that a pe rson asserting an interes t in seized pro perty in accordance w ith
subparagraph (A) shall file an answer to the government's complaint for forfeiture within 20 days of the filing of the claim.

Subparagraph (A) of paragraph (4) provides that if the person filing a claim is financially unable to obtain representation
by counsel, the court may appoint counsel to represent that person with respect to the claim.

Subparagraph (B) of paragraph (4) provides that in determining whether to appoint counsel to represent the person filing
the claim, the court shall take into account such factors as the claimant's standing to contest the forfeiture and whether the
claim appears to be made in good faith or to be frivolous.

Subparagraph (C) of paragraph (4) prov ides that the court shall set the compensation for th at represen tation, which shall
be equivalent to that provided for court-appointed representation under section 3006A of title 18 of the United States Code
(for federal criminal defendants), and to pay such cost there are authorized to be appropriated such sums as are necessary as
an addition to the funds otherwise appropriated for the appointment of counsel under that section.

Paragraph (5) provides that in all suits or actions brought under any civil forfeiture statute for the civil forfeiture of any
property, the burden of proof is on the United States government to establish, by clear and convincing evidence, that the
property is subject to forfeiture.

Subparagraph (A) of paragraph (6) provides that an innocent owner's interest in property shall not be forfeited under any
civil forfeiture statute.

Subparagraph (B) of paragraph (6) provides that with respect to a property interest in existence at the time the illegal
conduct giving rise to forfeiture took place, the term "innocent owner" means an owner who either did not know of the
conduct g iving rise to the forfeiture o r, upon learning of the  conduct g iving rise to the forfeiture, d id all that reasonably
could be expected under the circumstances to terminate such use of the property. To meet the requirements of the last
clause of the preceding sentence, the property owner is not required to take every conceivable action which could be
considered reasonable, but only to take actions which are in total a reasonable response to the conduct giving rise to the
forfeiture. In  determining what is a re asonable  response,  the economic situation  of the property owner (and his business, if
applicable ) should be  taken into account.

Subparagraph (C) of paragraph (6) provides that with respect to a property interest acquired after the conduct giving rise
to the forfeiture has taken place, the term "innocent owner" means a person who, at the time that person acquired the
interest in the property, was reasonably withou t cause to believe that the property was subject to forfeiture an d was either a
bona fide purchaser or seller for value (including a purchaser or seller of goods or services for value) or a person who
acquired an interest in property through probate or inheritance.
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A property owner is considered to have acquired an interest in property through probate or inheritance at the time of the
death of the previous property owner, not at the time of final, permanent, distribution of the property.

The use of the term inheritance recognizes that property interests often pass at the death of previous owners outside of
formal probate proceedings. For instance, property interests are routinely inherited in community property states (such as
California and Texas) without a testamentary device. Likewise, standard property law in many states recognizes transfers of
interests through mechanisms such as remainder interests, and "tenancy-in-entireties" (which cause property interests in the
whole res to pass virtually automatically upon the death  of one "tenant"/own er to the surv iving "tenant"/owner). This is
often true of partnership property, including family business partnerships. In short, the use of the term recognizes that
non-probate assets might be acquired by truly innocent owners through all manner of standard, legitimate state and
commercial law mechanisms, for fundamental tax and estate planning reasons. For example, assets commonly inherited but
not subject to probate administration in many states include the following: joint bank accounts with right of survivorship,
property held in joint tenanc y, property subject to a community prope rty agreement (in com munity property states),
property held in an inter vivos (living) trust, life insurance (unless all beneficiaries are dead or proceeds are payable to the
estate), and assets governed by dispositive provisions in an insurance policy, employment contract, bond, mortgage,
promissory note, deposit agreement, pension plan, conveyance, or other non- testamentary written instrument effective as a
contract, gif t, conveya nce or trust.

Subparagraph (D) of paragraph (6) provides that where the property subject to forfeiture is real property, and the
claimant uses the property as the claimant's primary residence (i.e., homestead) and is the spouse or minor child of the
person who committed the offense giving rise to the forfeiture, an otherwise valid innocent owner claim shall not be denied
on the ground that the claimant acquired the interest in the property not through a purchase but through dissolution of
marriage or by ope ration of law (in the case of a sp ouse) or as an inheritance  upon the death of a parent (in the case of a
minor child [FN81] ). The claimant must establish that at the time of the acquisition of the property interest, the claimant
was reasonably without cause to believe that the property was subject to forfeiture.

This provision recognizes that one spouse might acquire an innocent, legitimate ownership interest in a residence
through formal "dissolution" of marriage (divorce)-without any reasonable cause to believe that the property is tainted by
the other spouse's conduct. Some states recognize separate property interests between spouses after a certain period of
separation, even without formal marriage "dissolution" proceedings. An annulment, too, may not be regarded as a
"dissolution" of marriage, per se, but rather, an official pronouncement that no legitimate marriage ever existed between the
"spouses ." A community property agreement between spouses, in  community property states like C alifornia and  Texas, is
another common example of how one spouse could innocently acquire an interest in his or her primary residence by
operation of (state) law, other than dissolution of marriage. Such standard agreements exist during the life of a marriage,
after marriage, and indeed, serve as a non- probate asset after death of a spouse. The provision for acquisition by an
innocent spouse "by operation  of law", as  well as "dissolution of m arriage", is in tended to cover all of the  similarly
innocent situations regarding spousal acquisition of a primary residence under various, legitimate operations of state and
commercial laws.

Paragraph (7) provides that (for purposes of paragraph (6)) one way in which a person may show that he did all that
reasonably could be expected would be to demonstrate that he, to the extent permitted by law, gave timely notice to an
appropriate law enforcement agency of information that led him to know the conduct giving rise to a forfeiture would occur
or has occurred while in a timely fashion revoking or attempting to revoke permission for those engaging in such conduct
to use the property or taking reasonable actions in consultation with a law enforcement agency to discourage or prevent the
illegal use of the property. To meet the requirements of the last clause of the preceding sentence, the person is not required
to take every conceiv able action  which could be considered reasonable, but only to take actions w hich are in to tal a
reasonab le response  to the conduct giving ris e to the forfeitu re. In determ ining what is a reasonable response, the eco nomic
situation of the property owner (and his business, if applicable) should be taken into account. Paragraph (7) also provides
that in order to do all that could reasonably be expected (for purposes of paragraph (6)), a person is not required to take
steps that the person reasonably believes would be likely to subject any person (other than the person whose conduct gave
rise to the forfeiture) to physical dang er.

Paragraph (8) provides definitions of terms for purposes of subsection (j). The term "civil forfeiture statute" means any
provision of federal law (other than the Tariff Act of 1930 or the Internal Revenue Code of 1986) providing for the
forfeiture of property other than as a sentence imposed upon conviction of a criminal offense. The term "owner" means a
person with an ownership interest in the specific property sought to be forfeited, including a leasehold, lien, mortgage,
recorded security device, or valid assignment of an ownership interest; it does not include a person with only a general
unsecured interest in (or claim against) the property or estate of another, a bailee (unless the bailor is identified and the
bailee shows a colorable legitimate interest in the property seized), or a nominee who exercises no dominion or control over
the property.

Paragraph (1) of subsection (k) provides that a claimant under subsection (j) is entitled to immediate release of seized
property if the court determines that (1) the claimant has a possessory interest in the property, (2) the continued possession
by the Un ited States go vernmen t pending th e final disposition of forfe iture procee dings will cause subs tantial hardship to
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the claimant (such as preventing the functioning of a business, preventing an individual from working, or leaving an
individual homeless), and (3) the claimant's likely hardship from the continued possession by the United States government
of the seized  property outweighs the risk that the property  will be destroyed, dam aged, lost, concealed , or transferred if it is
returned to the claimant during the pendency of the proceeding.

Paragraph (2) provides that a claimant seeking release of property under subsection (k) must request possession of the
property from the appropriate official, and the request must set forth the basis on which the requirements of paragraph (1)
are met.

Paragraph (3) provides that if within 10 days after the date of the request the property has not been released, the
claimant may file a motion or complaint in any district court that would have jurisdiction of forfeiture proceedings relating
to the property setting forth the basis on which the requirements of paragraph (1) are met and the steps the claimant has
taken to secure release  of the property from the appropriate official.

Paragraph (4) provides that if a motion or complaint is filed under paragraph (3), the district court shall order that the
property be returned  to the claimant, pending comple tion of proceedings by the United States governmen t to obtain
forfeiture of the property, if the claimant shows that the requirements of paragraph (1) have been met. The court may place
such conditions on re lease of the p roperty as it finds are appropriate to preserve the  availability o f the property or its
equivalent for forfeiture.

Paragraph (5) provides that the district court shall render a decision on a motion or complaint filed under paragraph (3) no
later than 30 days after the date of the filing, unless such 30 day limitation is extended by consent of the parties or by the
court for good cause shown.

Section 3 . Conform ing amendment to the Controlled Substances Act.

Section 3 repeals section 518 of the Controlled Substances Act (21 U.S.C. § 888). Section 518 provides for expedited
forfeiture procedures in the cases of seized conveyances.

Section 4. Compensation for damage to seized property.

Subsection (a) of section 4 amends the Federal Tort C laims Act, w hich currently does not allow a c laim for dam ages to
be brought against the United States in respect of the assessment or collection of any tax or customs duty, or the detention
of any goods or merchandise by any officer of customs or excise or any other law enforcement officer (see 28 U.S.C. § 
2680(c)). The subsection provides that claims can be brought that are based on the destruction, injury, or loss of goods,
merchandise, or other property, while in the possession of any officer of customs or excise or any other law enforcement
officer, if the property was seized for the purpose of forfeiture but the interest of the claimant is not forfeited.

Subsection (b) of section 4 provides that with respect to a claim that cannot be settled under the Tort Claims Act, the
Attorney General may settle, for not more than $50,000 in any case, a claim for damage to, or loss of, privately owned
property caused by an investigative or law enforcement officer who is employed by the Department of Justice and acting
within the scope of his or her employment. However, the Attorney General may not pay a claim that is presented more than
1 year after it occurs or is presented by an officer or employee of the United States government and arose within the scope
of employ ment.

Section 5 . Prejudgm ent and postjudgm ent interest.

Section 5 amends section 2465 of title 28 of the United States Code to provide that upon entry of judgment for the
claimant in any proceeding to condemn or forfeit property seized or arrested under any Act of Congress, the United States
shall be liable for post-judgment interest as set forth in section 1961 of title 28 of the United States Code. The United States
shall not be liable for prejudgment interest, except that in cases involving currency, other negotiable instruments, or the
proceeds  of an interlocutory sale, the United S tates shall disgorge to the c laimant any funds rep resenting in terest actually
paid to the U nited States  from the da te of seizure  or arrest of the  property that resulted from the investment of the property
in an interest- bearing account or instrument, and for any period during which no interest is actually paid, an imputed
amount of interest that such currency, instruments, or proceeds would have earned at the rate described in section 1961.
The United States shall not be required to disgorge the value of any intangible benefits nor make any other payments to the
claimant not specifically authorized by this subsection.

Section 6. Applicability.

Section 6 p rovides tha t unless othe rwise spec ified in this Act, the amen dments m ade by this  Act apply  with respect to
claims, suits, and action filed on or after the date of the enactment of this Act. However, the standard for the required
burden of proof shall apply in cases pending on the date of the enactment of this Act and the amendment made by section 5
shall apply  to any judgment ente red after the date of enac tment of this  Act.
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DISSENTING VIEWS

While we support the general concept of reforming our asset forfeiture laws and believe it is important to ensure that
innocent citizens do not have their property taken away by an over-zealous government, we oppose this particular
legislation as  it tilts the balance  too far in favo r of the alleged criminal.

During the 105th Congress, this Committee overwhelmingly approved compromise legislation accomplishing the
desired end of reforming our asset forfeiture laws so that individuals are not deprived of their rights, but doing so in a way
that ensures that drug dealers, money launderers and organized crime syndicates are not able to exploit loopholes in the
system. Unfortunately, the House did not have the opportunity to debate that bill and we find ourselves here today in a
situation where that balanced approach has been discarded.

While our specific concerns regarding H.R. 1658 vary, we agree that in six fundamental ways, the bill denies law
enforcement the tools they need to make sure that criminals are not able to enjoy the proceeds of their illegal activity.

BURDEN OF PROOF

Current law requires that the government only have probable cause to seize property, but requires citizens to prove by a
preponderance of the evidence that the property or proceeds were not used in illegal activity. H.R. 1658 shifts the burden of
proof to the government and requires that the government prove by clear and convincing evidence that the property was
used in an illegal manner. While we support shifting the burden of proof to the government, the clear and convincing
standard is too high. The standard of proof in these cases should be the same as in all civil cases-that of preponderance of
the evidence.

APPOINTMENT OF COUNSEL

H.R. 1658 allows  the court to appoint cou nsel for "any person c laiming an  interest in the seized prop erty" who is
"financially unable to obtain representation." The only factors that the court must consider in determining this are (1) the
claimant's standing to contest the forfeiture and (2) whether the claim appears to be made in good faith.

The Department of Justice undertakes 30,000 seizures a year, most of them in drug and alien smuggling cases. H.R.
1658 authorizes the appointment of free counsel in all of those cases for anyone who asserts an interest in the seized
property. The potential for abuse is great and there are no safeguards in the bill to prevent it. It is also important to note that
those who successfully challenge civil forfeiture decisions already are able to recover attorneys fees under the Equal
Access to  Justice Ac t.

INNOCENT OWNER DEFENSE

H.R. 1658 provides that certain individuals are de facto innocent owners, including those who receive property through
probate. In these cases, the property would forever be protected against forfeiture.

We fully support the notion of protecting innocent owners who legitimately may not be aware that someone else has
used the p roperty illegally. But w e do not think that the wives, family  members and friend s of crimina ls should be  able to
claim that they are "innocent" owners of the proceeds of crimes. In particular, the "probate" provision of H.R. 1658 allows
a drug dealer to amass a large fortune in drug proceeds and pass it on to his girlfriend, wife or children should he be killed
in a shoot-out with police or rival narcotraffickers.

RETU RN OF PROPERTY FOR HARDSHIP

H.R. 1658 allows a claimant to recover his property pending trial if he can show that the forfeiture will cause substantial
hardship, such as preventing the functioning of a business, preventing an individual from working or leaving an individual
homeless. The only burden that must be met to allow the transfer is a determination that the hardship outweighs any risk
that the property will be destroyed, damaged, lost, concealed or transferred. The bill does not even ask judges to consider
the likelihood of whether the property will be maintained and used in the continued commission of crime. No provisions
are included to ensure  that the government can recove r the property once a judicial determ ination is made that the p roperty
is subject to forfeiture. Certain instruments of alleged illegal activity are not appropriate to be returned w hile the forfeiture
is pending , but the bill makes no d istinction be tween leg itimate business assets and contraba nd, currency and other property
that is likely to be used to commit additional crime if returned.

NOTIFICATION TO CLAIMANT
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H.R. 1658 requires that actual notice be given to a potential claimant within 60 days or the forfeiture action is nullified
and may never be activated against that property again. The bill includes no exceptions for administrative errors, such as a
misaddressed letter to a jail or prison.

So, unde r the bill, if the governmen t arrests a drug  dealer, puts  him in jail, and  sends him notice of the  forfeiture of h is
drug proceeds, but misdirects the notice to the wrong jail, the Attorney General would have to return the money to the
prisoner. Morever, based on case law, prisoners would have eleven years in which to raise such claims. The proper remedy
for such administrative  errors is to give the prisoner proper notice and a llow him the normal period of time  in which to  file
a claim contesting the forfeiture.

EFFECTIVE DATE

H.R. 1658 applies its new standard of proof (that of clear and convincing evidence) to cases pending at the time of the
bill's enactment. This provision has the potential for reeking havoc on on-going cases and cases on appeal. We believe that
any change in the standard of proof should apply prospectively.

For these and other reasons, we opposed H.R. 1658 when it was considered by the Committee. We urge the Committee
and Members of the full House to consider these issues as the bill moves through the legislative process.

Asa Hutchinson.
Ed Bryant.
Anthony W eiver.
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that property forfeited (pursuant to state forfeiture provisions) should be used for non-law enforcement purposes such as elementary and primary education. A
recent series in the Kansas City Star highlighted this problem in Missouri. See Karen Dillon, Missouri Police Find Ways to Keep Cash Meant for Schools,
Kansas City Star, Jan. 2, 6, 11, 20, 21, Feb. 5, 9, 10, 12, 27, Mar. 14, 25, Apr. 23, May 7, 8, 1999. Second, while the property returned through adoptive
forfeiture must be used for law enforcement purposes, state and local governing bodies do not exercise their normal oversight role over how the property is used
since it is not appropriated through the normal legislative process. Consequently, there have been many disturbing reports of state and local law enforcement
using forfeited property, or the proceeds from its sale, for unnecessary or needlessly extravagant expenditures and uses. See, e.g., Hyde, Forfeiting Our Property
Rights: Is Your Property Safe from Seizure? 37 (1995)(hereinafter cited as "Forfeiting Our Property Rights"). The Committee plans to continue to closely
monitor these two issues. In addition, the Committee urges state and local law enforcement agencies to use forfeited property only for legitimate purposes and
urges local communities to engage in oversight over the use by their law enforcement agencies of forfeited property (while not unduly limiting the flexibility of
law enforcement).

  FN19 See National Drug Control Strategy at 108.

  FN20 Richard Thornburgh , Address Before the Cleve land City Club Foru m Luncheon (May 11 , 1990).
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  FN21 1997 Hearing at 112.

  FN22 United States v. All Assets o f Statewide Auto Parts, Inc., 9 71 F.2d 896, 905 (2 nd Cir. 1992).

  FN23 See, e.g., Brazil & Berry, Tainted Cash or Easy Money?, Orlando Sentinel, June 14-17, 1992; Schneider & Flaherty, Presumed Guilty: The Law's
Victims in the War on Drugs, Pitt. Press, Aug. 11-16, 1991; Poor & Rose, Hooked on the Drug War, St. Louis Post-Dispatch, Apr. 28-May 5, 1991, Oct. 6-11,
20, 1991.

  FN24 See Review of Federal Asset Forfeiture Program: Hearing Before the Subcomm. on Legislation and National Security of the House Comm. on
Government Operations, 103rd Cong., 1st Sess. (1993); Department of Justice Asset Forfeiture Program: Hearing Before the Subcomm. on Legislation and
National Security of th e House Comm. on Govern ment Operations, 102 nd Cong., 2nd Sess. (1 992).

  FN25 See 1997 Hearing; Civil Asset Forfeiture Reform Act: Hearing Before the House Comm. on the Judiciary, 104th Cong., 2nd Sess. (1996)(hereinafter
cited as "1996 Hearing ").

  FN26 1996 Hearing at 12-14.

  FN27 A federal court later found that "[t]he presence of trace narcotics on currency does not yield any relevant information whatsoever about the currency's
history. A bill may be contaminated by proximity to a large quantity of cocaine, by its passage through the contaminated sorting machines at the Federal
Reserve Banks, or by contact with other contaminated bills in the wallet or at the bank." Jones v. U.S. Drug Enforcement Administration, 819 F. Supp. 698, 720
(M.D. Tenn. 1993)(cita tion omitted).

  FN28 The money was seized pursuant to 21 U.S.C. § 881(a)(6), under which  "[a]ll moneys . . . furnished or intended to be furnished by any person in
exchange for a controlled substance . . ." are subject to civil forfeiture. If Jones challenged the forfeiture, he would have the burden of proving by a
preponderance of the evidence that the currency was not subject to forfeiture, provided that the government first showed probable cause that the currency was
subject to forfeiture. See 19 U.S.C. § 1615.

  FN29 See 1996 Hearing at 15 (statement of E.E. (Bo) Edwards III). See 19 U.S.C. § 1608.

  FN30 Jones, 819 F. Supp. at 716.

  FN31 See id. at 718.

  FN32 See id. at 721. Probable cause is "a reasonable ground for belief of guilt, supported by less than prima facie proof but more than mere suspicion." Id.
(citation omitted).

  FN33 See id. at 723.

  FN34 Id. at 724.

  FN35 See Forfeiting Our Property Rights at 38-40.

  FN36 Id. at 12 (based on repo rting by Schneider & Fla herty & Miniter,  "Property  Seizures on Trial," Insigh t, Feb. 22, 1993, at 1 0, 33).

  FN37 516 U.S. 442 (1996).

  FN38 Id. at 446.

  FN39 Id. at 458-59 (Stevens,  J., Souter, J., and Breyer, J. , dissenting).

  FN40 Id. at 456 (Thomas, J., co ncurring).

  FN41 125 F.3d 442 (7th Ci r. 1997).

  FN42 Id. at 454 (emphasis in o riginal).

  FN43 Id., quoting U.S. v. All Assets of Statewide Auto Parts, 971 F.2d at 905.

  FN44 See Deborah Tedford, Hotel Owners Agree to Beef Up Security, Houston Chron., July 18, 1998; Steve Brewer, Seizure of Hotel Sets Precedent,
Houston Chron., March 7, 1998; Deborah Tedford, No Vacancy for Drug Dealers: Feds Seize Hotel, Houston Chron., Feb. 18, 1998.

  FN45 U.S. Attorney Here Overstepped Bounds in Motel Seizure, Houston Chron., Mar. 12, 1998.

  FN46 See 19 U.S.C. § 1615.

  FN47 See United States v. A Sing le Family Residence an d Real Property Locate d at 900 Rio Vista Blv d., Ft. Lauderdale, 80 3 F.2d 625, 629 n.2  (11th Cir.
1986).

  FN48 United States v. $12, 390, 956 F.2d 801 , 811(8th Cir. 1992 )(Beam, J., dissenting).

  FN49 United States v. $49, 576, 116 F.3d 425 , 429 (9th Cir. 1997 )(citations omitted).

  FN50 509 U.S. 602 (1993).

  FN51 Id. at 621-22 (footnot e omitted), quoting  Browning-Ferris Industries o f Vermont, Inc. v. Kelco Disp osal, Inc., 492 U.S. 257 , 265 (1989).

  FN52 One 1958 Plymouth Se dan v. Pennsylvani a, 380 U.S. 693, 700 (1 965).

  FN53 Some states do require pro of beyond a reasonab le doubt. The Supreme  Court of Nevada has rule d that because of the  "quasi-criminal nature o f forfeiture
actions," "[p]roof beyond a reasonable doubt is therefore appropriate in order that the innocent not be permanently deprived of their property." A 1983
Volkswagen v. Country of Washoe, 101 Nev. 222, 224, 699 P.2d 108, 109 (Nev. 1985). Others provide only for criminal forfeiture in most situations, which of
course leads to the same result. See, e.g., Cal. Health and Safety Code § 11470.

  FN54 Department of Law Enforcement v. Real Property, 588 So.2d 957, 967 (Fla. 1991). See also Cal. Health and Safety Code § 11470 (clear and convincing
evidence in cases involving drug proceeds over $25,000); N.Y. Civ. Prac. L. & R. § § 1311(1), 1310(6) (clear and convincing evidence in drug cases); Wisc.
Stat. Ann. § 973.076 (3) (requiring proof "satisfy ing or convincing  to a reasonable certain ty by the greater weigh t of the credible evid ence").

  FN55 See United States v. $292,888.04 in U.S. Currency, 54 F.3d 564, 569 (9th Cir. 1995); United States v. 7108 West Grand Ave., Chicago, Illinois, 15 F.3d
632, 635 (7th Cir. 1 994), cert. denied, 1 14 S. Ct. 2691 (1994 ).

  FN56 1996 Hearing at 289 -90 (statement of E.E. (Bo) Ed wards III, David Smith, and Ri chard Troberman).
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  FN57 18 U.S.C. §  3006A(d).

  FN58 516 U.S. at 442.

  FN59 21 U.S.C. §  881(a)(7).

  FN60 21 U.S.C. §  881(a)(4)(C).

  FN61 18 U.S.C. §  981(a)(2).

  FN62 18 U.S.C. §  1955(d).

  FN63 See, e.g., United States v. One Parcel of Property Located at 755 Forest Road, Northford, Connecticut, 985 F.2d 70, 72 (2nd Cir. 1993); United States v.
One Parcel of Real Estate at  1012 Germantown Road , Palm Beach County,  Fla., 963 F.2d 1496 , 1506 (11th Cir. 19 92).

  FN64 See, e.g., United States v. Lot 111-B, Tax Map Key 4-4-03-71(4), 902 F.2d 1443, 1445 (9th Cir. 1990) (per curiam). See, contra, United States v. 141st
St. Corp. by Hersh, 911 F. 2d 870, 877-78 (2n d Cir. 1990), cert. den ied, 111 S. Ct. 1017  (1991).

  FN65 In some areas of the country, it might be generally agreed to be impossible to evict a tenant without a preexisting criminal conviction-in such a case, the
bill would not requ ire an owner to go throu gh the futile motion  of seeking eviction  in order to enjoy the  protection of the safe h arbor.

  FN66 113 S. Ct. 1126, 11 46 (1993).

  FN67 The Committee has heard testimony from the executor of an estate who was placed, along with the beneficiaries of a house, in the position of having to
fight a seizure based on "an unnamed person in prison [having] told an unnamed government agent that an unnamed vessel was used by unnamed persons to
offload cocaine at th e home of the deceden t . . . on an unspecified  date in December 1988 ." 1997 Hearing at 38 (te stimony of Susan Davis).

  FN68 Forfeiting Our Property Rights at 13.

  FN69 See 19 U.S.C. §  1614.

  FN70 26 U.S.C. §  2680(c).

  FN71 U.S. Comptroller Gen., U.S. Gen. Accounting Office, Better Care and Disposal of Seized Cars, Boats, and Planes Should Save Money and Benefits Law
Enforcement, at ii (GAO/PLRD-8 3-94, 1983).

  FN72 See 19 U.S.C. §  1608.

  FN73 See Wiren v. Eide, 542 F.2 d 757, 763 (9th Cir.  1976).

  FN74 Letter from David Smith to Ka thleen Clark, Senate  Judiciary Committee , at 5 (Aug. 19, 1992).

  FN75 19 U.S.C. §  1608.

  FN76 Fed. R. Civ. P. C(6)(Supplemental Rules for Certain Admiralty and Maritime Claims)(This is the date when a U.S. court takes possession of the
property through "arrest " by a federal marshal. It is no t the date when it is in itially seized by a l aw enforcement officer).

  FN77 David Smith, Prosecutio n and Defense of Forfeiture C ases, §  9.03[1], at 9-45 (1 998).

  FN78 See, e.g., United States v . Beechcraft Queen Airpla ne, 789 F.2d 627, 6 30 (8th Cir. 1986).

  FN79 The courts are divided on whether the government must pay interest to a successful claimant. Compare United States v. $515,060.42 in U.S. Currency,
152 F.3d 491, 504 -06 (6th Cir. 1998)(award ing interest) with Unite d States v. $7,990 in  U.S. Currency, 170 F.3d  843 (8th Cir. 1999)(so vereign immunity b ars
awarding of interest).

  FN80 H.R. Rep. No. 105-358 , pt. 1, at 38-41 (199 7).

  FN81 The time of acquisition of a minor child's interest is at the time of the parent's death.

Copr. (C) West 2000 No Claim to Orig. U.S. Govt. Works
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PROVIDING FOR THE CONSIDERATION OF H.R. 1658, CIVIL ASSET FORFEITURE REFORM ACT
HOUSE REPORT N O. 106-193



CAFRA Legislative History May 2000 

291

June 22, 1999
Ms. Pryce of Ohio, from the Committee on Rules, submitted the following

REPORT

[To accompany H. Res. 216]

The Committee on Rules, having had under consideration House Resolution 216, by a nonrecord vote, report the same
to the House with the recommendation that the resolution be adopted.

SUMMARY OF PROVISIONS OF RESOLUTION

The resolution provides for the consideration of H.R. 1658, the "Civil Asset Forfeiture Reform Act," under a modified
open rule.  The rule p rovides on e hour of general debate divided  equally be tween the  chairman  and rankin g minority
member of the Committee on the Judiciary.

The rule waives  all points of order against cons ideration of the bill. The rule prov ides that the amendm ent in the nature
of a substitute modified by the amendment recommended by the Committee on the Judiciary now printed in the bill be
considered as the orig inal bill for the purpose of amendment.

The rule p rovides tha t the amend ment in the  nature of a su bstitute shall be open for  amendm ent by sectio n. The rule
provides that prior to the consideration of any oth er amendment it shall be in order to consider the  amendm ent printed in
this report, which may be offered by Representative Hyde or his designee, may amend portions of the bill not yet read for
amendment, and shall be considered as read.

The rule provides for the consideration of only those amendments preprinted in the Congressional Record, which may
be offered only by the Member who caused it to be printed or his designee.

The rule allows for the Chairman of the Committee of the Whole to postpone votes during consideration of the bill, and
to reduce voting time to  five minutes on a postponed question if the vo te follows a  fifteen minu te vote. Fina lly, the rule
provides one motion to recommit with or without instructions.

Text of the amendment made in order under the rule:

Page 11, strike line 3 and all that follows through line 3 on page 12 and redesignate sections 4, 5, and 6 as sections 3, 4,
and 5, respectively.

Page 12, line 17, strike "forfeiture" and insert "forfeiture under any provision of Federal law (other than the Tariff Act of
1930 or the Internal Revenue Code of 1986) providing for the forfeiture of property other than as a sentence imposed upon
conviction of a criminal offense".

Page 13, beginning in line 20 strike "under any Act of Congress" and insert "under any provision of Federal law (other
than the Tariff Act of 1930 or the Internal Revenue Code of 1986) providing for the forfeiture of property other than as a
sentence imposed upon conviction of a criminal offense".

Page 13, line 25, strike "pre-judgment interest" and insert "for pre-judgment interest in a proceeding under any provision
of Federal law (other than the Tariff Act of 1930 or the Internal Revenue Code of 1986) providing for the forfeiture of
property other than as a sentence imposed upon conviction of a criminal offense".

Page 14, line 17, strike "any intangible benefits" and insert "any intangible benefits in a proceeding under any provision
of Federa l law (than the Tariff Ac t of 1930 or the Interna l Revenue Code o f 1986) pro viding for the forfeiture o f property
other than as a sentence imposed upon conviction of a criminal offense".
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Part 5

 Floor Debate in the House of Representatives on H.R. 1658

 145 Cong. Rec. H4851-01, 1999 WL 419754 (June 24, 1999)

Congressional Record --- House of Representatives
Proceedings and Debates of the 106th Congress, First Session

Thursday, June 24, 1999

*H4851 PROVIDING FOR CONSIDERATION OF H.R. 1658, CIVIL ASSET FORFEITURE
REFORM ACT

Ms. PRYCE of Ohio.

Mr. Speaker, by the d irection of the  Committee on Rules, I call up H ouse Resolution 216 and ask  for its immed iate
consideration.

The Clerk read the resolution, as follows:

H. RES. 216

Resolved, That at any time after the adoption  of this resolution the Speaker may, pursuant to clau se 2(b) of rule XVIII,
declare the  House re solved into  the Committee of the  Whole H ouse on the state of the U nion for consideration  of the bill
(H.R. 1658) to provide a more just and uniform procedure for Federal civil forfeitures, and for other purposes. The first
reading of  the bill shall be  dispensed  with. All points of orde r against consideration  of the bill are w aived. Ge neral deba te
shall be confined to the bill and shall not exceed one hour equally divided and controlled by the chairman and ranking
minority member of the Committee on the Judiciary. After general debate the bill shall be considered for amendment under
the five-min ute rule. It sha ll be in order to  consider as an origina l bill for the purpose of am endmen t under the fiv e-minute
rule an amendment in the nature of a substitute consisting of the bill modified by the amendment recommended by the
Committee on the Judiciary now printed in the bill. Each section of that amendment in the nature of a substitute shall be
considered as read. B efore consideration o f any other  amendm ent it shall be in  order to con sider the amendmen t printed in
the report of the Committee on Rules accompanying this resolution, which may be offered only by Representative Hyde or
his designee, may amend portions of the bill not yet read for amendment, and shall be considered as read. No further
amendment to the amendment in the nature of a substitute made in order as original text shall be in order except those
printed in the portion of the C ongressional Record designated for that pu rpose in clause 8 of rule X VIII and except p ro
forma amendments for the purpose of debate. Each amendment so printed may be offered only by the Member who caused
it to be printed or his designee and shall be considered as read. The chairman of the Committee of the Whole may: (1)
postpone until a time during further consideration in the *H4852 Committee of the Whole a request for a recorded vote on
any amendment; and (2) reduce to five minutes the minimum time for electronic voting on any postponed question that
follows another electronic vote without intervening business, provided that the minimum time for electronic voting on the
first in any series of questions shall be 15 minutes. At the conclusion of consideration of the bill for amendment the
Committee shall rise and report the bill to the House with such amendments as may have been adopted. Any Member may
demand a separate vote in the House on any amendment adopted in the Committee of the Whole to the bill or to the
amendment in the nature of a substitute made in order as original text. The previous question shall be considered as ordered
on the bill and amendments thereto to final passage without intervening motion except one motion to recommit with or
without instructions.

The SPEA KER pro tem pore (Mr. PEA SE).

The gentlewo man from Oh io (Ms. PRYCE) is recognized  for 1 hour.

Ms. PRYCE of Ohio.

Mr. Speaker, for the purpose of debate only, I yield the customary 30 minutes to the gentlewoman from New York (M s.
SLAUGHTER), pending which I yield myself such time as I may consume. During consideration of this resolution, all time
yielded is for the purpose of debate only.
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Mr. Speaker, House Resolu tion 216 is a  modified, o pen rule providing fo r the consideration of H .R. 1658 , the Civil
Asset Forfeiture Reform Act.

The Comm ittee on the Judiciary reported the bill by a bipartisan vote of 27 - to-3, which demonstrates the broad support
this legislation has garnered across the ideological spectrum.

The list of organizations that have endorsed H.R. 1658 ranges from the Eagle Forum, Americans for Tax Reform, and
the NRA, to the National Association of Criminal Defense Lawyers, the American Bar Association, and the ACLU.

Despite this broad support, there are some who feel that this legislation may go too far, and the rule accommodates these
concerns  by provid ing ample  opportun ity to debate  and amend the bill.

Under the rule, 1 hour of general debate will be equally divided among the chairman and ranking minority member of
the Committee on the Judiciary. The rule waives all points of order against consideration of the bill and, for the purpose of
amendment, the rule makes in order the amendment in the nature of a substitute modified by the amendment recommended
by the Committee on  the Judiciary , which is now printed in the bill.

First, it will be in order to consider an amendment printed in the Committee on Rules report, which may be offered by
the gentleman from Illinois (Mr. HYDE) or his designee.

The Hyde amendment clarifies that the bill applies only to civil asset forfeiture, not criminal asset forfeiture. Few
dispute that it is proper for the government to seize the yachts, planes and mansions of convicted drug dealers who finance
their possessions with illegal drug money. Therefore, the bill does not alter the law with regard to criminal asset forfeiture.

What H.R. 1658 seeks to address are the abuses of civil asset forfeiture law, where the government can seize the
property o f a person w ho may never be accused of any crime o r wrongd oing. The  Hyde am endmen t makes the  focus of this
bill unmistakably clear.

After consideration o f the amendment of the gentleman from Illinois (Mr. HYDE), the rule allow s the House to debate
and vote on any amendment, as long as it has been preprinted in the CONGRESSION AL RECORD  and complies with the
Rules of the House.

To ensure the orderly and timely consideration of H.R. 1658, the Chair is given the option of postponing votes and
reducing voting time to 5 minutes on postponed questions, as long as the first vote in the series is a 15-minute vote.

Finally, the rule provides the minority with the option of offering a motion to recommit with or without instructions.

Mr. Speaker, American citizens hold dear the protections they are afforded under our Constitution. Sometimes, we take
these rights for granted, but we are quick to identify violations of the principles that serve as a foundation of our system of
justice and g overnment.

Our current civil asset forfeiture laws, at their core, deny basic due process, and the American people have reason to be
both offended and concerned by the abuse of individual rights which happens sometimes under these laws.

Today, the government may seize the assets of any individual if there is probable cause to believe that these assets have
been part o f some illega l activity. Stran ge as it may  sound, the  legal tenet behind this pro cess is that it is the  property that is
being accused, not the person. That means that even if there is no related criminal charge or extra conviction against the
individual, the government may confiscate his or her property. And the current law gives little consideration to whether the
forfeiture of the property results in a m ere inconvenience to the owner, or jeopardizes the owner's business or very
livelihood.

All that is required of the government is a demonstration of probable cau se, an unreasonab ly low standard of pro of,
given the fundamental property rights at stake. Then the burden shifts to the property owner, who may have done nothing
wrong and may have absolutely no knowledge of any crime to prove that his property is not subject to forfeiture.

To reclaim his property, the owner must overcome a number of obstacles that turn the principles of presumed innocence
on its head.

To contest a seizure o f property, the owner  must come up with $5,000 or a  10 percen t cost bond , whichev er is less. This
serves little purpose other than to discourage individuals from seeking justice, and may even preclude low-income folks or
those who hav e been made poor by the seizure of their asse ts altogether.
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Then, if the owner can come up with the money and afford to hire a lawyer, he has the burden of proving, by a
preponderance of the evidence, that his property is "innocent." A nd again, u nder current law, if the owner succeeds in
reclaiming his property, the government owes him nothing for his trouble; no apology, no interest, no compensation,
nothing whatsoever.

H.R. 1658 would put into check the possibility of government to unintentionally trample over the rights of innocent
citizens in its rightful pursuit of the criminal element in our society.

Again, th is bill does no thing to prev ent the confiscation of a ssets owned by convicted criminals. It applies only to civ il
asset forfeiture in an effort to restore due process for law-abiding citizens who are not accused of doing any wrongdoing.

The bill includes eight reforms to restore fairness to the law.

Under H.R. 1658, if a property owner challenges a seizure, the burden would be placed on the government to prove by
clear and convincing evidence that the property is "guilty" and is subject to forfeiture. In cases where the confiscation of
property imposes substantial hardship on a citizen, judges would have the flexibility to release the property before final
disposition  of the case. Judges also  would be able to app oint counsel for indigen t citizens in civ il forfeiture proceedings  to
ensure that the poorest in society are protected from the  government's exercise of power. In addition, property own ers
would no longer have to file a bond, and they could sue if their property is damaged while in the government's possession.

The bill also provides for interest payments to a property owner who is successful in winning his money back.

Other reforms would increase the time period during which a citizen may challenge civil forfeiture and provide a
uniform defense for innocent ow ners who  knew no thing of the illegal use of their property  or did all that they could
reasonab ly do to prev ent it.

Mr. Speaker, these are reasonable reforms that bring the scales of justice closer to balance and to protect the rights of
Americans. For those who disagree, the rule provides an opportunity to debate the finer points of the law and amend the
legislation, if it is the will of this House.

I look forward to today's debate, and I hope my colleagues will give serious consideration to the fundamental issues of
fairness that this legislation embod ies. I urge the swift passage o f the rule so that the House  may proceed w ith the bill's
consideration.

Mr. Speaker, I reserve the balance of my time.

Ms. SLAUGHTER.

Mr. Speaker, I thank my good friend, the gentlewoman from Ohio (Ms. PRYCE) for *H4853 yielding me the
customary time, and I yield myself such time as I may consume.

(Ms. SLAU GHTER asked and w as given permission to revise and extend he r remarks.)

Ms. SLAUGHTER.

Mr. Speaker, while I generally support this rule, I do not support the requirement that amendments to this bill must be
preprinted  in the CONGRESSIO NAL RECO RD. W e offered an  amendm ent in the Committee  on Rules  to delete this
provision from the bill, but it was defeated.

I am concerned that there seems to be an increasing pattern on the part of my friends on the Committee on Rules
majority to report rules which allow only those amendments which are preprinted. This may be helpful to the committee of
jurisdiction in  preparing  for the floor, but it can be troublesome to the rest of the House  Members who are  then limited  in
their opportunities to contribute their ideas to the overall debate. A truly open rules process does not limit the offering of
amendments in this way.

The Civil Asset Forfeiture Reform Act, H.R. 1658, gives people whose property has been seized by the Federal
Government because of alleged connection to criminal activity improved chances to recover that property.

To some  degree, w e are today  attempting  to amend  the law of unintended  consequences, a law  of nature w hich usua lly
applies in situations where apparent only through the lux ury of hindsight.

Civil asset forfeiture in its current form was created to fight the war on drugs. Law enforcement officials have reported
that civil asset fo rfeiture is one  of law enfo rcement's  most effectiv e tools and  have expressed con cern that H .R. 1658  would
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impair the ability of law enforcement to deprive criminals of the proceeds of their illegal activities, and I hope that an
amendm ent will pass  today that w ill satisfy the concerns of law enforcement.

However, in recent years, many have complained that the government's authority to seize property has been used
excessively and has resulted in abuse suffered by innocent property owners.

Civil assets forfeiture differs from criminal assets forfeiture in that criminal forfeitures are part of a criminal proceeding
against a defendant, and the verdict of forfeiture is rendered by a court or jury only if a defendant is found guilty of the
underlying crime.

In contrast, civil asset forfeiture focuses on property connected to an alleged crime. The government targets the
property, and because the property itself is the defendant, the guilt or innocence of the property owner is said to be
irrelevant.

This bill requ ires the government to  prove by  clear and co nvincing  evidence  that the property confiscated was  subject to
forfeiture because of illegal misuse. Under current law, the burden of proof lies with the person whose property was seized,
and the government has only to show probable cause that the property is subject to forfeiture.

Under the bill, an owner would not be required to forfeit property at the time of the illegal conduct if the person did not
know of the condu ct giving rise  to forfeiture; o r, if the property owner did all that he  reasonab ly could to keep the property
from being used illegally. The bill requires the Federal Government to give 60 days written notice when confiscating
private property.

Under the bill, a person would also be entitled to the immediate release of seized property if continued possession by the
government would cause substantial hardship, such as preventing the functioning of a business, preventing an individual
from working, or leaving an individual homeless.

Moreover, the bill provides financial damages to be paid for the destruction, injury or loss of goods or merchandise
while forfeited property is in the government's possession.

As was pointed out during the hearing in the Committee on Rules hearing, this bill is sponsored by the members of the
Committee on the Judiciary on b oth sides of th e aisle who  often represent divergent points o f view. Th e fact that they  are in
concert regarding this measure favorably commends it to the House.

Mr. Speaker, I reserve the balance of my time.

Ms. PRYCE of Ohio.

Mr. Speaker, I yield 5 minutes to the distinguished gentleman from Arkansas  (Mr. HUTCHINSON), a member of the
Committee on the Judiciary.

Mr. HUTCHINSON.

Mr. Speaker, I thank the gentlewoman for yielding me this time.

I want to express my support for this rule which allows consideration of the base bill, but also a substitute bill that has
been offered by m yself, the gentleman from  New Yo rk (Mr. WEIN ER) and the gentleman from New York (M r.
SWEENEY). This substitute that is being offered is drawn from the provisions of a bill that passed out of the Committee on
the Judiciary last year that was supported by both the gentleman from Illinois (Mr. HYDE), the chairman of the Committee
on the Judiciary, and the gentleman from Michigan (Mr. CONYERS), the ranking member of that committee, and the
Justice Department.

It was a com promise p roposal tha t accomplished signif icant reform , but also did  not do dam age to the leg itimate
interests of law enforcement. So that is the essence of the substitute that will be considered under this rule.

I want to take this opportunity to extend my appreciation to  the gentlem an from Illinois (Chairm an HYDE) for h is
leadership  on this critical issue. Certain ly in our soc iety we know there  is need for re form, so he  has led the fight on that.
This substitute I believe improves on the effort that he is trying to accomplish in a way that is consistent and balances the
interests of law  enforcem ent.

Some of the things provided in the substitute include very similar provisions to the base bill in terms of protecting our
citizens. It includes eliminating the cost bond, it includes reimbursing claimants for damage the government might do to an
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innocent person's property. Most importantly, it shifts the burden of proof to the government in an asset forfeiture case, and
it also provides paying of interest on assets that are returned.

So there are many  similarities and significant reform, accomplished both in the  substitute and the base bill. Bu t there are
some sign ificant differences as well.

The first one and probably the most significan t is the burden of proof. Th e substitute that is offered continues to ensure
that the government bears the burden of proving that the property has been used in illegal activity, but maintains the same
standard of proof as in all civil cases, which is a preponderance of the evidence.

Let us examine the distinction, here. If the standard of proof is clear and convincing, then there will be cases in which
the government can show by the weight of the evidence that the money was used in criminal activity, but yet the criminal
will be able to maintain those assets. I believe that is fundamentally wrong.

The greatest problem with the high standard of proof, clear and convincing standard, is whenever there is that
sophisticated internation al money  laundering  on behalf o f the south A merican d rug cartels. Such schemes invar iably
involve shadowy transactions through bank secrecy jurisdictions conducted by shell corporations claiming to be in the
travel, import-export, or money remitting businesses.

Most of these cases are dependent upon circumstantial evidence, so it would be difficult to prosecute to obtain those
assets with such a standard that is unusual in ordinary civil cases.

The America n people certainly want fairness in their forfeiture laws, bu t they do not want to g rant extraordinary
protections to the financial henchmen of the drug lord. So that is the distinction.

Another one is in reference to appointmen t of counsel. The D epartment of Justice und ertakes 30,000 seizu res a year,
most of them in drug and alien smuggling cases. The base bill authorized the appointment of counsel in all of those cases,
at taxpayers' expense. For anyone who asserts an interest in the seized property, the potential for abuse is clearly there.

The substitute continues to allow for the appointment of counsel, but with greater safeguards to eliminate that abuse.

There are other distinctions in there. The innocent owner defense is somewhat different in the substitute language. The
base bill provides that when *H4854 there is an innocent owner, and there are de facto innocent owners who are bona fide
purchasers, and those also who receive the property through probate. We see that as a problem. The substitute maintains
that innocent owner defense but ensures that the provision will not be used by criminals to shield their property through
sham transactions.

For exam ple, the prob ate provision would  allow a drug dealer to amass a large fortune, and then to transfer that by  his
will to his crim inal cohorts  or his mistress, and upon his death , if he has died  in a shootout or an arres t, then it wou ld
transfer without being  able to to be seized, even though  it is clearly the result of drug tra fficking. So  that is fundamentally
wrong, and the substitute would correct that problem.

There are a number of other distinctions, Mr. Speaker, in the base bill and the substitute that is being offered, but we
believe that the rule is fair that allows this. It would allow a fair debate on this.

I will point out that law enforcement has expressed concern in the base bill, from the Drug Enforcement Administration
to the International Association of Chiefs of Police. So I would ask my colleagues to support the rule.

Ms. SLAUGHTER.

Mr. Speaker, I yield 1  minute to the gentleman from Michigan  (Mr. CON YERS).

Mr. CONYERS.

Mr. Speaker, I thank the gentlewoman for New York for yielding time to me.

Mr. Speaker, I rise to indicate that on our side we support the rule, a modified open rule, and urge its support by all the
Members. We want to try to proceed to general debate and the amendments, and hope that this measure may terminate and
be concluded in final passage by this evening.

Ms. SLAUGHTER.

Mr. Speaker, I have no further requests for time, and I yield back the balance of my time.
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Ms. PRYCE of Ohio.

Mr. Speaker, I yield myself such time as I may consume.

Mr. Speaker, in closing, let me reiterate that the criteria does nothing to undermine laws that allow for the confiscation
of property in the case of a convicted criminal. Instead, the bill focuses on the potential abuse under civil forfeiture laws
when a property owner may not be accused of any crime or wrongdoing.

The reforms in the bill protect the rights of innocent citizens to basic due process. The bill has the support of numerous
organizations who span the ideological spectrum, but if my colleagues do not share the views of this broad coalition, they
are free to offer amendments under this fair rule.

Every Mem ber of the House sh ould support this rule, wh ich provides for a full and fair debate on civil asset forfeiture
reform in the interest of restoring fairness to our system of justice. I urge a yes vote on the rule.

Mr. Speaker, I yield back the balance of my time, and I move the previous question on the resolution.

The previous question was ordered.

The resolution was agreed to.

A motion to reconsider was laid on the table.

145 Cong. Rec. H4851-01, 1999 WL 419754

Copr. (C) West 2000 No Claim to Orig. U.S. Govt. Works

145 Cong.Rec. H4854-02
1999 WL 419756

Congressional Record --- House of Representatives
Proceedings and Debates of the 106th Congress, First Session

Thursday, June 24, 1999

*H4854 CIVIL ASSET FORFEITURE REFORM ACT

The SPEAKER pro tempore.

Pursuant to House Resolution 216 and rule XVIII, the Chair declares the House in the Committee of the Whole H ouse
on the State of the Union for the consideration of the bill, H.R. 1658.

IN THE COMMITTEE OF THE WHOLE

Accordingly, the House resolved itself into the Committee of the Whole House on the State of the Union for the
consideration of the bill (H.R. 1658) to provide a more just and uniform procedure for Federal civil forfeitures, and for
other purposes, w ith Mr. LAHOOD in the  chair.

The Cle rk read the title  of the bill.

The CHAIRMAN.

Pursuant to the rule, the bill is considered as having been read the first time.

Under the rule, the gentleman fro m Illinois (Mr. HYD E) and the  gentleman from Michigan (M r. CONYERS ) each will
control 30 minutes.

The Chair recog nizes the gentleman from Illinois (Mr. HYD E).

Mr. HYDE.
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Mr. Chairman, I yield myself such time as I may consume.

(Mr. HYD E asked and w as given permission to revise and extend his rem arks.)

Mr. HYDE.

Mr. Chairman, about 6 years ago I was reading a newspaper and I read an op ed article in the Chicago Tribune
explaining a process that goes on in our country, and I must tell the Members, I could not believe it. I thought that over 200
years we had ironed out what due  process meant, what equal protection under the law mean t. But I found out that there are
corners in our legal proceedings into which light needs to be shed. One of them concerns civil asset forfeiture.

There are two kinds of forfeiture, criminal asset forfeiture and civil asset forfeiture. What is the difference? The
difference is in criminal asset forfeiture you must be indicted and convicted. Once that happens, the government then may
seize your property if your property was used, however indirectly, in facilitating the crime for which you have been
convicted.

You are  a criminal, you are convicted, and  they seize your prope rty. I have no problem  with that. I thin k that is usefu l in
deterring drug deals and extortionists and terrorists. I have no problem with criminal asset forfeiture.

But the other type is civil a sset forfeiture . That is a ho rse of a different color. In c ivil asset forfeitu re, the gove rnment,
the police, the gendarmes, can seize your property upon the weakest, most flimsy, diaphenous charge, probable cause.
Probable  cause will le t you execute a search  warrant o r maybe frisk somebody, but no, they use  probable cause as the  basis
to seize your property. I do not just mean your roller skates, they can take your business, they can take your home, they can
take your farm, they can take your airplane. They take anything and everything premised on the weakest of criminal
charges, probable cause.

What is also  unbelievable is that unle ss you take  action in court, you can not get you r property back. They do not have to
convict yo u, they do n ot have to even charg e you with  a crime, bu t they have  your property because they allege probable
cause.

How do you get your business back, your home back? You go to court, you hire a lawyer, you post a bond, and then you
have to prove within 10 days, you have 10 days to do all this, you have to prove that your property was not involved in a
crime. In other words, you prove a negative.

I do not know how  you do tha t. I have been a lawyer since 1950, and I do  not know  how you prove that somethin g did
not happen. But nonetheless, that is the burden now. Under our jurisprudence, the burden of proof should be with the
government. If you are guilty of anything, then prove it. The standard is beyond a reasonable doubt in a criminal case.

So what we are asking is to turn justice right side up, to switch the burden of proof from the poor victim, who has been
deprived of his property and not convicted of anything, to the government, who has seized this property.

Now, may I suggest there are some incentives for some police organizations not to do this, because they share in the
proceeds of the seized property. It is like the speed trap along the rural highway where the sheriff waits for us, takes us to a
magistrate, and his salary is paid out of the fines he levies against us. We do not have a very great chance at equal justice.

That is the situation here. Civil asset forfeiture as allowed in our country today is a throwback to the old Soviet Union,
where justice is the justice of the government and the citizen did not have a chance.

So I suggest we remedy this, and that is what we are trying to do.

The bill before us makes eight changes. First, the burden of proof goes to the government, where it belongs.

Second ly, the standard is clear and convinc ing. The reason it is not a  mere, simp le preponderance is tha t this is
quasi-criminal. They are punishing *H4855 you when they have taken charge of your assets and of your property.

The next thing it does, it permits the judge to release the property pending the disposition in case a hardship exists and
you are out of business or you have no place to live.

The third thing is the court can, in an appropriate case, appoint counsel. That is important if you are broke, if they have
taken you r property. Y ou need help, you cannot afford  a lawyer. T he reason  some organizations  resist appoin ting counsel is
because if you cannot get a lawyer, you  cannot file a claim, so the forfeiture stands. You have a  disincentive, you are
discouraged from  filing a claim because you cannot pay for a law yer.
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We also eliminate the bond, and I am happy to see that the gentleman from Arkansas (Mr. HUTCHINSON) eliminates
the bond, too.

Our bill provides an innocent owner defense which is uniform across the country. If you own something and somebody
else performed a crime in it or with it, and you are perfectly innocent and that can be established, that is a defense. You can
sue the government under my bill if they destroy your property, and you can get interest if they have held your cash, and
you can have 30 days to file your claim, not 10 or 20.

Lastly, let me just say this. This bill puts civil liberties and due process back in our criminal justice system. I am so
delighted at the sponsors of this bill, both Democrats and Republicans, liberals and conservatives.

I am also de lighted at the  organizations that have endorsed it: The American B ar Assoc iation, the National Rifle
Association, the National Association of Criminal Defense Lawyers, the American Civil Liberties Union, Americans for
Tax Reform, the National Assoc iation of Realtors, the Cred it Union National A ssociation, the American Bankers
Association, National Association of Home Builders, and on and on; the U.S. Chamber of C ommerce. There is the widest
possible spectrum of support for this reformation of our civil asset forfeiture laws.

I beg Members to listen carefully and join me in this essential reform.

Mr. Chairman, I reserve the balance of my time.

Mr. CONYERS.

Mr. Chairman, I yield myself such time as I may consume.

Mr. Chairman, to the Members of the House of Representatives, I would like Members to understand that there is wide,
wide support not only in the committee but among organizations for reforming civil asset forfeiture.

When we bring together the gentleman from Illinois (Mr. HYDE), chairman of Committee on Judiciary, myself, the
ranking memb er, the distinguished gentlem an from Massac husetts (Mr. FRA NK), and the gentleman from C alifornia (Mr.
FARR), then we have a com bination that covers, I think, the entire political philosophical spectrum of the Congress.

When we bring also the American Civil Liberties Union, the Criminal Defense Lawyers, the United States Chamber of
Commerce, the Cato Institute, and the National Rifle Association, we have a combination of organizations that I think they
come together every  10 years on a legislative  agreement.

But it is wide, it is deserved, it is merited only because we have now found a process that is so abominable that it must
be corrected, and w e are very proud to have this wide array of philosophical views join ing behind the Civ il Asset Forfeiture
Act, H.R. 1658.

Would my colleagues believe that, under current law, the government can confiscate an individual's private property on
a mere showing of probable cause and then, even though the person may never have been convicted of a crime, require the
person to file  an action in  Federal court to prove  that the property is not sub ject to forfeiture in order to g et the prope rty
back.

Well, that is the state of the law. There is no ques tion that forfe iture laws, a s Congress has intend ed to serve  legitimate
law enforcement purposes, and in the greater instances, they do, but they are currently susceptible to abuse and abuse that
this measure propose s to correct.

There is also a problem  for racial minorities. For example, a 10-month Pittsbu rgh Press investigation of d rug law seizure
and forfeiture included an examination of court records on 121 sole suspected drug courier stops, where money was seized
and no drugs were discovered.

The Pittsburgh Press found that African-American, Latino, and Asian persons accounted for 77 percent of these arrests.
So this bill before us today, the Civil Asset Forfeiture Act, seeks to change this and to make Federal civil forfeiture laws
more equitable in a number of ways.

First of all, we change the burden of proof. Very few places in our law other than this, if any, require that the person
coming in carry the burden of proof. Well, not so in forfeiture law. So if a property owner challenges a seizure, we want the
government to prove by clear and convincing evidence that the property is subject to forfeiture. There cannot be any
problems with that.
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Now it is just the reverse. The government comes in, and the person seized has to prove that the property should not
have been seized. This provision that we correct places the burden of proof where it historically belongs under United
States jurisprudence within the government agency that performed the seizure. It protects individuals from the difficult task
of proving a negative, in other words, that their property was not subject to forfeiture, which may be pretty hard to prove.

Secondly, I think it is important that the bill provide for the appointment of legal counsel if the person challenging the
forfeiture is indigent or cannot otherwise afford proper legal counsel. What this provision does is simply recognize that
legal representation is appropriate, indeed necessary, to defend against this type of deprivation of property.

Now, in  determining whether or not to ap point coun sel, the cour t must cons ider whether the claim  appears to  be made  in
good faith . Because  if it is, they shou ld get counsel. If it is not, they  should no t be provided counsel.

Third, the b ill permits a court to provisio nally return  the seized p roperty to the owner  before the fin al adjudica tion is
complete if the claimant can prove and demonstrate substantial hardship. Now this could occur, for example, if the
forfeiture crippled the functioning of a business, wh ich oftentimes is the case, prevented an individual from  working, or left
an individu al homeless in the case  of where  homes are  seized. Ind ividuals lives and liveliho ods shou ld not be in peril
during the course of a legal challenge to a seizure.

The next thing we do that I think commends the bill to the Members of the House of Representatives is that we create a
uniform innocent owner defense against forfeiture to prevent people from losing their property because of the wrongdoing
of others.

The presumption o f innocenc e is fundam ental to the A merican c riminal justice  system and should be in the case  of civil
asset forfeiture. This basic tenet, however, is seriously compromised whenever assets are confiscated, as they are now often
seized under these forfe iture statutes without proof of w rongdoing by the  owner.

The nex t thing that we do that I think should a ttract the attentio n and support of the M embers is that we perm it
individuals who prevail in their forfeiture challenges to be able to sue the government if their property was destroyed or
damaged, what co uld be more fair than tha t, while it was in government custo dy. It makes little sense to g rant the right to
reclaim the property only to find that it has lost all or half of its value.

The next item that is in this bill that I commend to the Members' attention is the requirement that the government pay
successful claimant post- judgment interest as well as prejudgment interest on currency. This provision prevents the
government from gaining a windfall on improperly seized property and puts the property owner in the position he or she
would have been if the property had not been seized in the first instance.

The next thing that we do is eliminate the current requirement that a claimant must file a bond before challenging a
forfeiture. This lifts a financial hurdle to filing a forfeiture challenge.

Finally, we expand the time to file a forfeiture challenge by 10 days from 20 to 30 days, giving additional persons time
to learn about their rights and *H4856  file a claim. We believe that this measure is long overdue in coming.

We have had a very thoroug h and fair he aring in the C ommittee  on the Jud iciary. Eve rybody is p leased abo ut it. But I
should warn my colleagues that a substitute may be offered that would expand the categories of crime, that would worsen
the measure that is before us, expanding categories of crime subject to a civil forfeit, and includes a seize now, fish for
evidence later provision that allows the government to hold the property with no evidence, and then use their powerful
Federal civil discovery tools to seek more evidence to try to build their case.

So I would like to put our colleagues on notice that there is a substitute that would completely reverse the benefits of
this bill. I urge Members, both Democratic and Republican, to join us in the bill that has the widest support both in and out
of the House.

Mr. Chairman, I include the following document, entitled "The Need for H.R. 1658: Recent Cases of Civil Asset
Forfeiture Abuses of Innocent, Legitimate Businesspeople and Entities" as follows:
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THE NEED FOR H.R. 1658

RECENT CASES OF CIVIL ASSET FORFEITURE ABUSES OF INNOCENT, LEGITIMATE
BUSINESSPEOPLE AND ENTITIES

Houston, Texas: Red Carpet Motel-Raise Your Prices or Else!

February 17, 1998, the U.S. Attorney's Office in Houston seized a Red Carpet Motel in a high-crime area of the city.
The government's action was based on a negligence theory-that the motel owners, GWJ Enterprises Inc. and Hop
Enterprises Inc., had somehow "tacitly approved" alleged drug activity in the motel's rooms by some of its overnight
guests.

There were no allegations that the  hotel own ers participa ted in any c rimes. Indeed, motel personnel called the po lice to
the establishment dozens of times to report suspected drug-related activity. U.S. Attorney James DeAtley readily bragged
to the press that he envisioned using current civil asset forfeiture laws in the same fashion against similar types of
legitimate commercial enterprises, such as apartment complexes.

The government claimed the hotel deserved to be seized and forfeited because it had "failed" to implement all of the
"security m easures" d ictated by law  enforcem ent officials. T his failure to ag ree with law  enforcem ent about w hat security
measures were affo rdable and  wise from a legitimate business-op erating standpoint was deemed to be the "ta cit approva l"
of illegality cited by the prosecutors, subjecting the motel to forfeiture action.

One of the government's "recommendations" re fused by the motel ow ners was  to raise room  rates. A Houston Chronicle
editorial pointed to the absurdity and danger of this government forfeiture theory against legitimate business: " Perhaps
another time, the advice will be to close up shop altogether." The editorial went on to make these additional, excellent
points:

"The prosecution's action in this ca se is contrary  not only to the reasonable exercise  of government, but it contradicts
governm ent-suppo rted enticem ents to busin esses that locate in areas w here high c rime rates have thwar ted development.
Good people should not have to fear property seizure because they operate business in high-crime areas. Nor should they
forfeit their property because they have failed to do the work of law enforcement. . . . This case demonstrates clearly the
need for lawmakers to make a close-re-examination of federal drug forfeiture laws."  . . . (emphasis added)

After more bad publicity all over Texas, in July 1998, the government finally released the motel back to the owners and
dropped  its forfeiture pro ceedings . It exacted a  face-saving, written "a greemen t" with the m otel owne rs. The agreement,
however, in fact only  put into wo rds the secu rity measures and goals the owners had a lready und ertaken and those which it
had always strived to m eet.

The motel owners had lost their business establishment to the government's seizure for several months, suffered a
significant loss of good business reputation, and were forced to spend substantial amounts of time and money on hiring an
attorney and defending against the government's forfeiture action, which should never have been undertaken in the first
place.

Source: Houston Chronicle, Mar. 12, 1998 editorial and 1998 articles Dallas Morning News, 1998 articles (unreported
case)

San Jose, California: Aquarius Systems, Inc-Your Buyer, Your Assets!

October 28, 1998, a federal judge in San Jose, California finally granted summary judgment against the government in a
civil forfeiture action, ruling that the government must return to Los Angeles-based Aquarius Systems, Inc. (aka CAF
Technologies Inc.) the $296,000 it had seized from it 6 years ago. Aquarius and 4 other computer chip dealer companies
had been accused of marketing stolen  chips. Federal agents, w ho participated in this "sting" operation, then seized $1.6
million of the companies' chip-buying, operating money.

Unknown to Aquarius Systems, Inc., the buyer used by the company had been operating for his own profit, by
purchasing chips for $50.00 each while reporting to his supervisors at the company a unit cost of $296.00 (which at the
time was a reasonable price). (The buye r ultimately served a short sen tence of conspiracy to  buy stolen property.)

In his ruling ordering the government to return to A quarius $296,000 of its seized operating mo ney, U.S. District Co urt
Judge Jeremy Fogel blamed the government for dragging its feet on due process, by tying up the company's operating
assets for so many years. Ruled the Court: "It is incumbent upon the government to institute civil forfeiture proceedings
expeditiously." The judge then denied the government's motion for summary judgment against the company, and granted
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the company's motion for summary judgment against the government. The Court held that Aquarius Systems knew nothing
about what its buyer was doing. As the judge noted, the company was unusual in its ability to stave off ruin from the
government's seizu re and forfeiture action, and in  its ability " to fight <it> for six years."

Source: The (California) Recorder, Nov. 17, 1998 article (unreported case)

Chicago, Illinois: Family-Owned and Operated Congress Pizzeria-Restaurant

September 3, 1997, Anthony Lombardo, owner and proprietor of the family business, Congress Pizeria of Chicago, was
finally returned over $500,000 in currency improperly seized from his restaurant in early 1993. It took him over four years,
and much expensive litigation, all the way to the federal court of appeals for the Seventh Circuit, before former U.S.
Attorney and Chief Judge Bauer and his colleagues on the Court ordered the government to return Mr. Lombardo's money.

Based on the "confidential informant" testimony of Josue Torres, the Chicago Police Department conducted a search of
Congress Pizzeria. Torres, a crack addict, had been employed as a truck driver for the restaurant up until a few months
before he told his story to the police. He told the police that he regularly fenced stolen property at various places in Chicago
in order to feed his crack cocaine habit, and that Congress Pizzeria was one of the places in which he did so.

On this, a warrant w as issued to authorize po lice to search the pizzeria and  to seize a camera, a snow blower, a
television, and three VCRs, which are items the informant said he had sold to the sons at the restaurant. None of these items
were found. During the search, however, the police did "find" and seize three unregistered guns, and $506,076 in U.S.
currency.

The money  was in a make-sh ift safe in the family-owned  restaurant-a forty- four gallon ba rrel located inside either a
boarded-up elevator or a dumb-water shaft (the record was somewhat unclear). It was wrapped in plastic bags and consisted
of mostly small bills-such as might be expected from transactions by a pizzeria.

The owner's son, Frank Lombardo, was present at the time of the search. He was arrested and charged with possessing
unregistered firearms (the guns at the restaurant). At the state court proceeding, the guns case thrown out, because " it was
not apparent that the guns were contraband per se" and "the guns were seized prior to the establishment of probable cause
to seize them ." No other state or federal crimina l case was  every investigated or ch arged aga inst the Lom bardos or th eir
pizzeria.

The fede ral government nonetheless moved to se ize and forfeit the $500 ,000 "found" in the p izzeria, under current civ il
asset forfeiture drug laws. The government's theory of why this money was forfeitable as "drug money" was this: The
owner's son, Frank Lombardo, was said to have been "extremely distraught" and "visibly shaken when he was told that the
money was being seized" from his family's restaurant; and, said the government, he had "offered no explanation for the
cash horde." (Later, Frank went to the police station to explain that the money belonged to his father, the owner of the
pizzeria, who was then in Florida.)

Drug-sniffing dogs were also brought to the police station (not in the pizzeria), to check out the money for the presence
of drugs. A narcotics canine named Rambo was instructed to "fetch dope" and he grabbed on bundle of money from the
table and ripped the packaging apart. To the amazement of the court of appeals, this behavior apparently indicated to the
officers the presence of drugs on the money.

At best, as the Court noted, the dog only identified narcotics on one bundle of the seized currency even though the
officers seized 31,392 separate bills in multiple bundles. And, even the government admitted that no one can place much
stock in the results of dog sniffs because at least 1/3 of all the currency circulating in the United States, and perhaps as
much as 90-96%, is known to be contaminated with cocaine. (Indeed, as the court of appeals noted, even Attorney General
Reno's purse w as found by a dog sniff to contain such con taminated currency .)

On this non-evidence of any nexus between the money and drugs, the government kept the money of Mr. Lombardo and
his family Pizzeria for 4 years- until the 7th Circuit finally ruled that it must be returned, in late 1998. The Court held that
the government had in fact failed to establish even the cursory burden that it is supposed to shoulder *H4857 under current
law-the establishment of "probable cause" to seize property in the first place.

None of the supposed "suspicious factors" cited by the government had "any bearing on the probable cause
determination. The existence of any sum of money, standing alone, is not enough to establish probable cause to believe the
money is forfeitable." Nor, for the reasons discussed above, was the police-station, drug-sniffing dog episode enough for
probable cause. And, "putting to one side the fact that the state court suppressed the guns as evidence against Frank
Lombardo, <there is> no reason to believe that the presence of handguns should necessarily implicate narcotics activity or
that their presence need be seen as anything o ther than protection in a small business setting."



CAFRA Legislative History May 2000 

303

In conclusion, the Court wrote: "We believe the government's conduct in forfeiture cases leaves much to be desired. We
are certainly not the first court to be 'enormously troubled by the government's increasing and virtually unchecked use of
the civil forfeiture statutes and the disregard for due process that is buried in those statutes."' (Quoting US v. All Assets of
Statewide Au to Parts, Inc., 971 F.2d 896, 905 (2d Cir. 1992))

Source: U.S. v. $506,231 in U.S. Currency, 125 F. 3d 442 (7th Cir. 1997)  (Bauer, J.).

North Dakota and  Daytona Beach , Florida: C ustoms ve rsus Bob 's Space R acers- Wh o's Amusement?

In 1997, on a routine business trip, a large number of circus employees of the Bob's Space Racers Company, of Daytona
Beach, Florida, were traveling to Canada. Bob's Space Racers, a privately held company, is one of the leading providers of
amusement park games. The compan y also provides entertainment at traveling circuses.

As normal, the employees had been provided with their salary and traveling expenses for the project in cash. Thus, each
of the 14 em ployees had severa l hundred  dollars in his o r her pockets when  the group  attempted  to cross the border into
Canada from North Dakota.

Customs agents at the North D akota bord er seized all their money  on the theory that, when the Customs agents
aggregated all the money carried by each of the 14 employees, the total came to just over $10,000-the amount of money
triggering the regulations abo ut "declaring" and filing C ustoms' "cash reporting" forms (Form 4790).

Customs had no basis for "aggregating" the money of the employees. And there was no reason to believe the employees
were part of any conspiracy to smuggle money out of the country without filing the appropriate Customs forms. Indeed, the
company informed Customs that the money w as legitimate traveling expenses.

Into 1998, at least, the company was still trying to get Customs to remit the employee travel expenses seized.

Source: National A ssociation o f Criminal D efense Lawyers (N ACDL) Asset F orfeiture Abuse Task Force C o-Chair
David B. Smith, Alexandria, Virginia (unreported case)

Haleyville, Alabama: Doctor, Beware Your Ba nker?

In 1996, after many years and much costly litigation, Dr. Richard Lowe of the small northwest Alabama town of
Haleyville, was finally returned his wrongfully seized life savings of almost $3 million, when the 11th Circuit Court of
Federal A ppeals ordered the governmen t to return it.

Dr. Lowe, MD, is something of a throwback. He's a country doctor in small- town America, who still charged $5.00 for
an office visit in 1997. He drives a used car and lives in a very modest home.

When he was a sm all child in the D epression , he lost $4.52 in savings when the local bank failed in his h ome town in
rural Alabama. His parents lost all of their savings when that bank collapsed. Because of that experience, he has always
hoarded cash. He'd empty his pockets at night into shoe boxes in a closet at home. Over the years, he had accumulated
several boxes of cash in the back of a closet in his home.

In 1988, he consolidated his savings in the First B ank of Roanoke, Alabama- in o rder to set up a charitable acco unt for a
small private K-12 school in his hometown that was about to fail. He transferred all of his life savings into the consolidated
account. At the time the government first wrongfully seized his account, in June 1991, Dr. Lowe had given the school over
$900,000, had saved it from co llapse, and  was still con tributing to it.

In the fall of 19 90, his wife  was urging him to do  something about the  boxes of m oney in the  closet. The  Doctor sa id
OK, you count it and we'll put it in the school's account. It came to $316,911 in denominations of ones, fives, tens and
twenties. Some of the bills were as much as 20 years old. Dr. Lowe took the money to the bank and gave it to the bank
president, who was a longtime friend and former neighbor of Dr. Lowe's.

This is the first cash that had ever been placed in the bank account. All the other money had been transferred by check
from other banks when CD's matured.

The bank president knew the D octor was obsessive about anonym ity; he did not want to be known as a "rich doctor."
So, instead of depositing the money to the account, the bank president just put the money in the bank vault. He gave the
Doctor a receipt for the deposit, but he chose to simply put the money in the bank's vault. Then, with some of the money
over the next 6 weeks, the bank president went to neighboring banks in the vicinity of Roanoke, and bought $6,000,
$7,000, and $8,000 cashier's checks, and then cred ited it to Dr. Lowe's account.
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When some of the other banks thought it was peculiar that the Roanoke bank president was doing this, they made a
report to authorities. When FBI agents came to interview the bank president, he told them exactly what he had done and
why. He told them that it was his idea and not Dr. Lowe's. And he told them that as he understood the reporting laws, he
had done nothing wrong.

Still, the FBI and U.S. Attorney decided to seize Dr. Lowe's account. They did not just seize the $316,000 in cash
deposits. They seized his entire account-his entire life savings of some $2.5 million, at the time.

The bank presiden t and his son , who was vice pres ident, were both indic ted. The bank president later mad e a deal with
the government to plead guilt to structuring/reporting violations, in exchange for the government's dismissal of charges
against his son. And, a full two years after the seizure and attempted forfeiture of the Doctor's accounts, during which time
all of his money was held by the government, the government decided to indict Dr. Lowe as well, for the alleged reporting
transgressions of his bank er.

It is, however, not violation of law, and certainly no crime, for a bank to send cash to another domestic financial
institution. That is not within the de finition of illegal "structuring." In short, there w as no offense here, by  even the banker,
let alone the totally innocent, ignorant bank customer, Dr. Lowe.

Prosecuto rs kept pursuing their ca se against the Doctor  anyway . With just on e more week to go before his trial w as to
start, the prosecutors balked at taking their shoddy case to a jury. The government, to save face, offer the Doctor a "pretrial
diversion"  rather than s imply dism issing the case, as they sh ould have  done. Under the div ersion, the D octor had to  agree to
stay out of trouble for one year and the case would be dismissed. Of course, the Doctor had no trouble staying out of
trouble, as he had never done anything wrong to begin with, or in his entire life.

Still, even then, the U.S. Attorney General's office in Birmingham refused to drop its civil asset forfeiture action against
Dr. Low e's life savings account-clinging to  the fact that, under current law, the burden rem ained on the Doctor  to prove his
money innocent!

While prosecutors now understood there was no "structuring" violation by anyone, as they had initially asserted they
changed their theory to this Alice in Wonderland claim: Dr. Lowe's account was forfeitable under civil asset forfeiture laws
because the bank  had failed to file with the gove rnment the required reg ulatory reporting form, a C ash Transaction R eport
(CRT),  upon rece ipt of Dr. Lowe's $300,000 in  currency . At best, this w as a violation  by the bank, not the customer. Yet,
the govern ment deemed this enough to p roceed in a  civil forfeiture  action aga inst the Doctor's life savin gs-to force h im to
meet his burden of proof under current law, or else lose his property permanently.

The federal district court judge did rule that there was nothing wrong with the underlying account until the $300,000
cash deposit. And  thus, he held that these mo nies should be returned  to the Doctor. This w as 3 years after the govern ment's
initial seizure-for 3 years, Dr. Lowe was denied access to any of his life savings.

The federal district court judge erred in ruling for the government on the  $300,000 in currency, "finding" without any
evidence that the Doctor "must have exhorted" the bank president (his words) not to file the technical CTR with the
governm ent, even though the g overnment itself had n ever even  noticed tha t a CRT h ad not been filed when it started its
action against Dr. Lowe, the bank president and his son.

Dr. Low e someho w had the  wherew ithal to continue his long  fight agains t the govern ment's wrongful tak ing of his
money, and appealed to the 11th Circuit Court of Appeals. Finally, in late 1996, the court of appeals vindicated Dr. Lowe.
It reversed the lower court's erroneous ruling, holding that, even under current, distorted civil asset forfeiture law, the
Doctor had shown by evidence clear beyond a prepo nderance that he knew nothing of the banker's actions.

Meanwhile, though, he was without access to any of his seized life savings for 3 years, and without access to $300,000
of his accounts (which he had donated to the private school) for 6 years. He faced a wrongful indictment and threat of
criminal trial. And he endured the financial, physical and emotional devastation of lengthy, costly litigation against a U.S.
Attorneys Office blindly pursuing his assets, no matter the shoddy nature of its case.

Perhaps the government thought it could simply sear "the old man" out? The impact of this experience on him was so
severe that Dr. Lowe had to hospitalized at least once for stress and high blood pressure. Very few victims of such
governmental abuse would have been able to keep fighting to win, as did the extraordinary Dr. Lowe.

Source: Hearing before the U.S. House Judiciary Committee, on H.R. 1835  (105th Congress), June 11, 1997
(Testimon y of National Assoc iation of Crim inal Defen se Lawy ers (NACDL)  Asset Forfeiture Abuse Task  Force Co -Chair
E.E. Edwards III, Nashville, Tenne ssee) (unpublished ca se).
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Kent, Washington: Maya's Restaurant-The Sins of the Brother?

In 1993, in the Seattle suburb of Kent, Washington, police officers storm ed Maya's  *H4858 Mexican  food restau rant in
the middle of business hours, ordering customers out of the establishment, and telling the patrons that the restaurant was
being forfeited because "the owners were drug dealers." Local newspapers prominently publicized that Maya's restaurant
had been closed  and seized by the go vernment for "drug  dealing."

Exequiel Soltero is the president and sole stockholder in Soltero Corp., the small business owner of the restaurant. The
actual allega tion was that his brothe r had sold a  few gram s of cocaine in the men 's restroom of the restaurant at some  point.

Exequiel Soltero and the Soltero Corporation Inc. were completely innocent of any wrongdoing and had no knowledge
whatsover of the brother's suspected drug sale inside the restaurant. According to the informant relied upon by the law
enforcement officers, the brother had told him that he was part owner of the restaurant. This was not true. It was nothing
but puffery  from the bro ther. The o fficers neve r made any attempt to  check it ou t. If they had , they would have easily
learned that Exequiel Soltero was the sole owner of the Soltero Corp., Inc., and Maya's.

There was no notice or any opportunity for Mr. Soltero to be heard before the well-publicized, business-ruining raid and
seizure of his restaurant. Fortunately, Mr. Soltero was able to hire a lawyer to contest the government's seizure and
forfeiture action, but not until his restaurant had already been raided and his business had suffered an onslaught of negative
media attention about being seized for "drug dealing." Further his restaurant was shut down for 5 days before his lawyer
was able to get it re-opened.

Finally, when M r. Soltero volunteered to take, and passed, a polygraph test conducted  by a police polygraph examiner,
the case was dismissed. However the reckless raid, seizure and forfeiture quest by the authorities cost him thousands of
dollars in lost profits for the several days his restaurant was shut down, as well as significant, lingering damages to his good
business reputation. And he suffered the loss of substantial legal fees fighting the seizure of his business.

Source: National A ssociation o f Criminal D efense Lawyers (N ACDL) Asset F orfeiture Abuse Task Force C o-Chair
Richard Troberman, Seattle, Washington (unreported case)

NOTES ON RECEN T CASES AND HYDE/CONYERS ASSE T FORFEITURE REFORM A CT, H.R. 1658

Each of the above cases demonstrates the importance of the Hyde/Conyers Asset Forfeiture Reform Act. Several
features of the legislation w ould deter g overnmental abuse  of innocen t Americans and leg itimate business under th e civil
asset forfeiture laws.

Placing the burden of proof where it belongs, on the government-to prove its takings of private property are justified, by
a clear and convincing standard of evidence-should curb reckless seizures and forfeiture actions like those described above.
Now, the government can seize and pursue forfeiture against private property without any regard to its evidence, or lack
thereof, w ithout any b urden of p roof. The  burden is borne by the citizen or business, to p rove the negative, that the property
seized is in fact innocen t.

The clarification of a uniform innocent owner defense will also protect businesses and other property owners and
stakeholders from w rongful seizures and fo rfeiture action s, based no w on no thing more than a "ne gligence"  theory of civ il
asset forfeiture liability. The uniform innocent owner provision will protect all innocent owners, no matter which particular
federal civil asset forfeiture provision is invoked against their property.

The Hyde/Cony ers Asset Forfeiture Reform Act will also place a time-clock on forfe iture actions  by the government,
akin to the Speedy Trial Act, which protects persons accused of crime. This will prevent the type of post-seizure,
foot-dragging in civil forfeiture cases like those above, in which the government can simply wear down and bankrupt
innocent individuals and businesses, who cannot withstand the loss of operating assets and lengthy litigation against the
governm ent.

The court-appointed counsel provision will ensure a fair fight against the government's forfeiture actions-even for those
with less financial resources than the individuals and businesses described above. This is especially important to those the
government can otherwise render indigent, and unable to afford counsel, simply by seizing all of their assets.

Mr. Chairman, I reserve the balance of my time.

The CHAIRMAN.

The Committee will rise informally.
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The Speake r pro tempore (Mr. B RYAN T) assumed the ch air.

145 Cong. Rec. H4854-02, 1999 WL 419756

145 Cong.Rec. H4858-02
1999 WL 419758

Congressional Record --- House of Representatives
Proceedings and Debates of the 106th Congress, First Session

Thursday, June 24, 1999

*H4858 CIVIL ASSET FORFEITURE REFORM ACT

The Committee resumed its sitting.

Mr. HYDE.

Mr. Chairman, may I inquire of the Chair how much time I have remaining.

The CHAIRMAN.

The gentleman from Illinois (Mr. HYDE) has 221/2 minutes remaining.

Mr. HYDE.

Mr. Chairman , I am pleased to yield 6 m inutes to the distinguished gentleman from Tennessee (Mr. BR YANT ).

Mr. BRYANT.

Mr. Chairman, I thank the gentleman from Illinois (Mr. HYDE) for yielding this time to me. It is with great respect that
I rise in opposition to the underlying bill and urge my colleagues to support the Hutchinson substitute.

The gentleman  from Illinois (Mr. HYDE) and I have been together on m any issues, and actua lly we are not that far apart
on this one. The Hyde-Conyers bill, in many ways, has the same provisions that the Hutchinson substitute has, but I think
the substitute  makes some very im portant imp rovemen ts to the bill.

I do not think there is any question that this bill is good. The Hyde- Conyers bill needs to be passed into the law, at least
some form of it does. It is time that we have the reform in the area of asset forfeiture that that bill speaks directly to.

It is very important in this country, I think, that we begin to address the due process involved in property rights. Those
are very important issues, and I am proud to be a part of this. I just think that the bill, as it is written, while well constructed
and well thought out and certainly well intended, needs some fine tuning, if you will, some changes to it, I think, to strike a
more reasonable balance.

Before, things were out of balance one way, and I want to be careful, as I urge the adoption of the Hutchinson substitute,
that we do not take it too far out of balance the other way.

There are a number of law enforcement, some 19 major law enforcement groups that support the Hutchinson substitute,
among those, the D rug Enforcement Administration, the D EA, the Fraternal O rder of Police, the National Troopers
Association, the National Sheriff's Association, the National Association of Chiefs of Police, and many others.

The reason they support this is because, as we all agree here today, we need to be able to seize the ill-gotten gains of
criminals, se ize that property, and use that, convert that over and use tha t to fight more  crime. I think  that is very important.
We agree on that.

Now, I w ould like to se e this go a little fu rther on the  other end, and I have a sked that report language be pu t into this
bill that there be a little bit more accountability on the use of these funds.

I know in my area back in Western Tennessee, this is a very important issue right now, is what happens to these funds
once they get into the hands of law enforcement. I would like to see some very broad community-based, through a
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government agency, through the mayor, the county mayor, city mayor, oversight of these funds, with all due respect to the
necessity sometimes  in police work that they h ave flexibility and secrecy in u sing some of these fun ds. But at least there
will be some accountability on the end of where it is used to fight crime as it is supposed to be done.

But in the Hutchinson substitute, we have brought the Hyde-Conyers bill, I think, back to a better balance. Rather than
requiring that law enforcement prove by a clear and convincing bit of evidence that this money was ill-gotten and as a
result of crime, we use the normal, the customary standard in civil cases, which is what this is, and that is a preponderance
of the evidence. I am su re we hav e people that agree with that.

We also talk about furnishing some lawyers to people for free. Now, in the civil context, that is not typically done in any
case. There are hardship cases where it is rarely done, and certainly that would apply here given the circumstances of the
particular forfeiture, the amount of money involved, the needs of the people. That can be done. But on a routine required
basis that the  underlying bill would require, I do not think w e need tha t.

I think that would be very, very expensive and probably result in much more litigation than we really need. *H4859

Also, the hardship p rovision is addressed in the H utchinson amendment, and it refines that langu age. Certainly there are
circumstances where I think the court should have the authority if it creates a hardship and the property can be protected,
that that ought to happen; that the person ought to have that property returned pending the trial. But in many cases it has
been shown that evidence, money, or whatever might be seized disappears, along with people sometimes. So if we can
assure that there is adequ ate protection there to ensure that this w ill be there when the trial comes up , that the prop erty will
still be there and the property owner will still be there, then certainly if that is a hardship situation, that can be addressed.

So I would respectfully disagree with my  colleague from M ichigan (Mr. CO NYER S) that we are miles apa rt on this. I
think we a re very close on many of the issues, and if we  can just wo rk through  a couple m ore of these  issues and  agree to
these, which, again, I think the Hyde-Conyers bill is good but can be made better, then I think we would be better served.

Let me clear up one thing, too, that the gentleman from Michigan (Mr. CONYERS) said in terms of the percentages
being high of people being caught with money but no drugs. The way  the system works in this is when there are couriers,
they do not have them both at the same time. They either have the money or they have the drugs, but they do not have them
both. They carry the money to point X to get the drugs to bring back to point Y. So we either find drugs on the person or
money on the person, depending which way they are going.

So it is not unusual in that context for there to be a seizure of money without finding any drugs on the person, because
we are usually dealing with a mule, a courier, somebody whose job it is to go to a drug source city and bring the drugs back
and pay for it as they go down. So that is not anything out of the ordinary.

I think this is a very good cause we are working for. I think we are all trying to achieve the same results, and I just
simply ask that we go back to the normal standards that we have in a civil case, preponderance of evidence, no appointed
counsel, and work closer on the hardship situations to ensure that the m oney, the evidence, and the defendan t will be there
at trial.

Mr. CONYERS.

Mr. Chairman, I yield myself 30 seconds.

The problem with the assertions of the gentleman from Tennessee (Mr. BRYANT) that a drug courier is either carrying
money or drugs is quite correct. But the problem is, unless they are drug couriers, we could end up with a person with large
amounts of money on them that they have to then prove where and how they got the money, which is a little bit out of line.
And if they are carrying drugs, that is patently illegal, too, so they will be arrested.

Mr. Chairman, I yield such time as he may consume to the gentleman from Massachusetts (Mr. DELAHUNT), a law
enforcement prosecutor of many years and a valued member of the Committee on the Judiciary.

Mr. DELAHUNT.

Mr. Cha irman, I than k the gentleman for yie lding me th is time, and I ris e in support of Hyde-Conyers bill and in
opposition to the substitute proffered by the gentleman from Arkansas (Mr. HUTCHINSON ) and the gentleman from New
York (Mr. W EINER).

Mr. Chairman, a few days from now the sun will finally set on the Independent Counsel Act that has come to embody
for many Am ericans all the evils of prosecutorial ex cess. But the problem s illustrated by the Independ ent Counsel Act are
not unique to special prosecutors, nor are they confined to cases involving Presidents and high civil officials.
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The potential for abuse and excess is inherent in a system of justice which delegates such enormous power and
discretion to  every prosecutor. N ow, most prosecuto rs exercise these awesome responsibilities w ith decency and restra int.
But, unfortunately, there are a few who do not, and they bring the entire system of justice into disrepute, and they
encourage, by their actions, public cynicism and, unfortunately, erode respect for the rule of law.

Now, the H yde-Conyers  bill recognizes that asset forfeiture is an ex traordinarily powerful too l in the hands of a
prosecuto r, a tool that is so  potent, and  under cur rent law so  easy to app ly, that it is also hig hly prone  to abuse. A nd, in fact,
there is a growing litany of cases documenting that abuse occurs. This bill recognizes that the time has come to impose
reasonable, and let me underscore reasonable, restraints on this power so as to maintain public confidence in the
fundamental fairness and integrity of our criminal justice system that is so essential in a democracy.

And let us be clear. This bill would not hamper the ability of law enforcement to go after the bad folks, the drug
kingpins and racketeers who are the proper targets of forfeiture laws. What it would do is to prevent law enforcement
officials from abusing these  laws to the detriment of ord inary innocent citizens. It wo uld ensure that when prosecutors
wrongfu lly seize, wrongfully se ize the property of owners who  are innocent of any crim e, the own ers have the ability to
recover their property and make themselves whole.

And ma ke no mistake, we are  not talking about a few  marginal cases. Som e 80 percent of the people whose property  is
seized are never even charged with a c rime. Think of that, Mr. Chairman, 80 pe rcent of those whose property is seized are
never even charged with a crime.

Now, let me put forth some examples; like the traveler whose property was seized at the Detroit airport because he was
carrying a large amount of cash and simply happened to fit a profile of a drug courier. No arrest, no conviction; or the 33
tenants in a New York apartment building who were evicted by the government because the building had previously been
home to a drug ring, which none of the tenants were connected with and had no knowledge of, yet they were evicted; or the
hotel owner in Houston whose hotel was seized by Federal agents after patrons were accused of drug trafficking; or how
about the 72- year-old  woman  in Washin gton, D.C ., right here in  the Nation 's Capital, w hose hom e and personal effects
were seized by the FBI because her nephew, her nephew, who was staying in the house overnight, was suspected of selling
drugs from the porch. Suspected of selling drugs from her porch. A 72-year-old woman.

The irony is that all of these people would have been entitled to some due process if they had been charged with a
crime. If they had been charged criminally, they would have had a shot. But under the civil forfeiture laws, the government
can seize the property o f innocent owners without even triggering  basic minimal due p rocess requiremen ts. That is not, I
daresay, what most of us think about when we think of the American system of justice.

Supreme Court Justice Clarence Thomas has likened this situation to, and I am quoting now, "a roulette wheel employed
to raise revenue from innocent but hapless owners whose property is unforeseeably misused," rather than a tool for
ensuring that justice is done.

In 1997, the Cou rt of Appeals for the 7th C ircuit confessed itself to be enorm ously troubled by the g overnment's
increasing  and virtually  unchecked use of the civil forfeiture statutes and  the disregard for due p rocess that is b uried in
those statutes.

We cannot allow , I submit, such a situation to con tinue, Mr. Chairman, and I urge my co lleagues to support
Hyde-Conyers and defeat the substitute.

Mr. HYDE.

Mr. Chairman , I yield 5 minutes to the gentlem an from South C arolina (Mr. GRAHAM ).

Mr. GRAHAM.

Mr. Cha irman, I than k the gentleman for yie lding me th is time, and I, to o, rise in supp ort of the Hyde-Conyers Civ il
Asset Forfeiture Reform Act of 1999, and I would ask the Members listening to the debate to focus their attention on the
title and see if it lives up to its billing: Reform Act. What are we trying to do; and is it an act in need of reform; and do the
measures envisioned in this bill create some reform.

I would point the Members' attention to the burden of proof. There is a dramatic change in this bill from existing law,
and I believe it justifies the title of reform and is very much a necessary measure in terms of reforming the law.

Imagine this: An individual has a piece of property, an innocent owner. At least they want to claim that status. And that
individual winds up  facing their government after a seizure *H4860 has occurred through a mere probable cause analysis,
and they now have to prove by a preponderance of evidence that they are innocent and that the forfeiture should never have
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occurred. I think that is appalling. I do not believe in America any citizen should have to go into a court and fight the
government and prove that they are innocent in terms of their connection to their property. While it may not be depriving
them of a liberty interest, it ce rtainly is depriving them  of a proper ty interest.

This bill, quite rightly, corrects that measure, and it does reform the burden of proof because it places upon the
government the duty to prove that the assets seized should be taken and denied to the rightful owner by a clear and
convincing evidence standard.

The substitute changes the burden, which I think is an acknowledgment that the basic law is very much off base. It is a
matter of what standard we would like to place upon the government before people are denied their property. In my
opinion, the standard should be more rather than less; that when we are facing the government, they should have a strong
burden before they  can take our prope rty forever from us. And the clear and convincing evidence stan dard in civil law, I
think, is the ap propriate remedy, and the prepo nderance  of evidence standard  that the subs titute bill has is an  inappropriate
remedy.

The innocent own er defense . Most of us  cannot imagine a situa tion where we find o urselves be fore a Federal court,
losing our property because of someone else's misdeeds, but it happens every day in this country. As my friend from
Massachusetts (Mr. DELAHUNT) indicated, 80 percent of the people affected by this law are never prosecuted. What if an
individua l owned  an asset or w ere a joint titled owner of a  car, and somebody  in the family  or some friend chooses to
engage in criminal activity with that individual's vehicle without their knowledge or without their permission. Under the
current law that individual has to go and prove they are innocent before they lose their property.

We have talked about changing the burden. Before an individual's property could be taken under what the gentleman
from Illinois (Mr. HYDE) and the gentleman from Michigan (Mr. CONYERS) have done, they have to make a compelling
case that tha t individual w as involved, that that ind ividual had  knowledge. And what this  law does , Mr. Cha irman, is it
brings uniformity across the board in civil asset forfeiture statutes under the Federal law, bringing uniformity to the
innocent owner defense. In civil forfeiture cases involving illegal gambling activities, there is no such innocent owner
defense, and I think that is appalling.

So the good thing about this bill, in my opinion, is it brings uniformity and it establishes a standard that makes a lot of
common sense; that the government has to prove at the time of the instance in question that an individual did not know of
the conduct giving rise to the forfeiture, because if someone does not know of the conduct and was not involved, they
should not lose their property because someone intends to violate the law or does violate the law, because that individual
has done nothing wrong.

Upon learning of the conduct, if a person does all that is reasonably expected under the circumstances to terminate such
use of the property, the law  should not allow the tak ing of a person's prope rty because they acted  in a responsible mann er.

This bill brings uniformity to the law. It is a haphazard catch-as-you-can series of statutes, and now is the time to correct
that as we go into the next century.

An appointment o f counsel. T his bill I believe  remedies a  very big problem. A  lot of people  are subject to  losing their
assets under this law, and when it comes time to have their day in court and they are an indigent person or without the
means to h ave counsel, for wha tever reasons, they are  facing the G overnment alone. T hat is no place to be when their
property is taken from them by the Government.

It is true we normally do not appoint counsels in civil matters because civil matters are usually between two citizens
litigating ove r some property interes t. This is different, Mr. Chairman. This is a person fighting the Government for  their
property. I believe it is only right and fitting that we appoint counsel under those circumstances.

I ask my colleagues to support this measure.

Mr. CONYERS.

Mr. Chairman , I am pleased to yield 3 m inutes to my friend, the gen tleman from New York (M r. WEINER.)

Mr. WEINER.

Mr. Chairman, I thank the gentleman for yielding.

Mr. Chairman, I rise in support of the Hutchinson amendment and with deep reservations about the base bill, the
Hyde-C onyers bill.
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There is a great deal, frankly, that we agree about in this debate. My good friend from Massachusetts read a litany of
concerns  about the p resent civil fo rfeiture dynamic. It is broken. It is brok en. I believe  that the Hyde effort is one that is
laudable and goes a long way towards trying to fix the problem. But there also seems to be emerging in this House a
fundamental debate about whether or not we should have civil forfeiture at all. And I would argue that we should, and I
would a rgue that it has been a too l that has been very help ful.

I would a rgue that law  enforcem ent agenc ies all around  this country  have rallied  to the cause  of trying to p reserve civ il
asset forfeiture because it is vitally necessary to continue the downward trend in crime that we have seen. That is why
sheriff's associations around the country have supported the Hutchinson-W einer-Sw eeney substitute. That is why the City
of New York and Los Angeles and other places have all supported the idea of making it important that the Government
prove its case but just have a reasonable standard.

Now, since we have heard so many horror stories about what is wrong with civil forfeiture, I think it is important that
we understand that there are many times where it is used in ways that I think we all agree it is important, like a crack house
in the Middle District of Tennessee that over and over again was the subject of criminal activity. The owner of the house
was not the person w ho was doing the crim inal activity, but it was allow ed to go on  there. The  children, the  spouse, pe ople
in the community were selling drugs out of that home. Finally that problem, which was right next to a church, was solved
by using this civil asset forfeiture.

There are frequently times that the criminal statutes do not allow us to fully sink our teeth into what some of these
problems are. I believe that the main difference between the Hyde-Conyers bill and the Hutchinson-Weiner- Sweeney
substitute are the burden o f proof that we set. We  do not make it a burden of proof that is so difficult that localities who are
now making this argument will never be able to use civil asset forfeiture laws again.

We mak e it a reasonable test. The  Government still has to  prove its case. They cannot seize  their property and keep it
wanton ly. They a re going to  have a tough test. We  are going to  have prov isions in the amendment that prov ide for counsel.
But we also make sure that these forfeiture laws remain intact so we can continue to confiscate contraband, drugs, obscene
matters, explosives, counterfeit money and seize the instrumentalities of crime, crack houses, handguns, and cash.

We have to recognize that there are times that there is not the direct connection between the person and the criminal
activity and the fact that we know with some certitude that that is an instrument of crime.

The Hutchinson-Weiner amendment will allow us to get at the crime problem while dealing with many of the abuses
that the gen tleman from  Illinois (Mr. H YDE) has correc tly pointed o ut.

Mr. HYDE.

Mr. Chairman , I am pleased to yield 5 m inutes to the distinguished gentleman from Georgia (Mr. BA RR).

Mr. BARR of Georgia.

Mr. Chairman, I thank the distinguished gentleman from Illinois (Mr. HYDE) the chairman of the Committee on the
Judiciary not only for his work in bringing this important piece of legislation to the floor today but over the course of many
years for his championing the rights of our citizens both on the law enforcement side of the equation as well as on the
civilian side. *H4861

The chairman of the Committee on the Judiciary has been a tireless champion in support of our Constitution, all of our
Constitution, in this regard.

Mr. Chairman, when we look at asset forfeiture, we have to be struck by the fact that what was originally intended to be
an extraordinary remedy to be used in only those most serious of criminal cases has become a commonplace tool of law
enforcement. Unfortunately, Mr. Chairman, not only has it become a common tool of law enforcement, but in many
jurisdictions, not all, but in far too many it has become the monetary tail wagging the law enforcement dog.

Mr. Chairman, as more and more offenses over the last several years have been added to the predicates on which asset
forfeiture seizures and forfeitures can take place, it becomes more and mo re incumbent on u s to take a very close look , a
comprehensive look, at exactly where we stand in America with regard to this awesome power the G overnment has.

It is our responsibility, which we are exercising today under the leadership of the chairman of the Committee on the
Judiciary, to  bring back  into focus th is power the Government has that we all believe Governmen t needs to have but to
bring it back into proper focus. And that means balancing the important needs of law enforcement to strike at the criminal
element where it really hurts, and that is in their pocketbook, but not with a blunderbuss, not to the extent that we also rope
into that power the civil rights, the individual rights, the constitutional rights of law-abiding citizens.
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Many who are opposed for exam ple, Mr. Chairman, say that the sky will fall if we dare reform asset forfeiture laws.
That is not the case. I say that, Mr. Chairman, from the standpoint of both having been a United States Attorney and having
exercised in the Northern District of Georgia the tremendous power of asset seizure and forfeiture, but also from the
civilian side of the bar.

Let us be perfectly clea r, Mr. Cha irman. H.R. 1658  does not an d will not ev iscerate asse t forfeiture power. It reforms it.
It does not kill it. We need also only to look, Mr. Chairman, to the experiences in recent years of some States which have
grappled with the issue of reforming their own asset forfeiture laws to make them more mindful and reflective of
individua ls' rights to see th at despite the  naysayers and the C hicken Little sometimes running  around saying the sky is
going to fa ll if we dare re form this pa rticular process, that in fac t it has not.

I would cite to our colleag ues the case of California , which just a few years ago addressed the  issue of asset forfeiture
reform, changed the  process, ch anged the  burdens. M any in law  enforcem ent in Califo rnia were  very concerned that, in
fact, those ch anges to the laws where they shifted the bu rden and  brought a  little bit more ba lance to the  process w ould
eviscerate th e ability of California law  enforcem ent authoritie s and prosecutors to tru ly go after and seize legitim ate
criminal assets of the crim inal elemen t.

In fact, Mr. Chairman, as over the last few years, that reform system in California has worked its way through the
system, people have become used to it, the system has brought itself back into balance. Even the prosecutors, one of whom
I spoke with just yesterday here in Washington who is currently still with the Attorney General's Office in California, says
there has in fact been no precipitous drop-off, as a matter of fact, overall no drop-off in the ability and the amounts of
seizures and forfeitures that have, in fact, taken place.

When we look also, for example, Mr. Chairman, at the specifics of this legislation, as the distinguished gentleman from
South Carolina (Mr. GRAH AM) just got through talking about, if we look at what this legislation, that is H.R. 1658, does,
it is fairness, it is the embodiment of fairness and constitutional due process.

It places the burden where it ought to be, on the Government, to prove by clear and convincing evidence, which is a
standard burden that is  placed on  the Gove rnment, in m any cases  on private parties, in man y cases on  States in many civil
cases, to prove by sub stantial evidence that the property has in fact been used  for the furtherance of crimina l activity. It
really is hard , Mr. Cha irman, to imagine wh y anybody would object to that.

As a matte r of fact, the po wer of the  Government, wh en they focus on the p roblem of  asset forfeiture honestly  in this
way, they  will recogn ize that this simply may c reate just a sligh t burden, a temporary  burden, on law enfo rcement, but it
will force them to pay closer attention to what they are doing.

The gen tleman from  South Carolina (Mr. GRAHAM ) also prope rly noted several other specific aspects of this
legislation that I believe lend itself to strong support for H.R. 1658 and against the substitute proposal, which does not
reform the system in any meaningful way.

Mr. Chairman , some who are  opposed to civil asset forfeiture refo rm would hav e us believe the sky w ill fall if we dare
reform these laws. A s someone who ha s served on  both sides o f the bar, first as  a federal pro secutor, and later as a private
attorney, I can tell you this is simply not the case. But don't take my word for it. Let's get to specifics. What exactly does
our legislation do? And, what doesn't it do?

First, let's be perfectly clear, H.R. 1658 does not and will not eviscerate asset forfeiture power; it reforms, but it does not
kill.

Second ly, it addresse s basic procedures, no t underlying authority . For exam ple, H.R. 1658 requires the governmen t to
prove by  clear and co nvincing  evidence  that the property being seized has been used  in criminal co nduct. Th is goes back to
a very bas ic principle: innocent un til proven gu ilty. We sho uld all be ab le to agree on that. Othe rwise, we  end up w ith
justice according to the Q ueen in Alice in W onderland, "<s> entence first-verdict afterwards."

Thirdly, our legislation would allow judges to release seized property, pending final adjudication, in order to prevent the
property holder from suffering substantial hardship. Th is would a llow judges, for exam ple, to exerc ise their discre tion to
prevent a person who has not been convicted for any crime from losing their job because the police have seized the car they
use to travel to work.

Again, no sensible person can argue that our legal system will collapse if we trust judges to make this simple judgement
call.

Additionally, our legislation eliminates the requirement that an owner file a 10 percent cost bond in order to defend
against the seizure of their property. Remember, under current law, if the government simply thinks you're guilty, it can
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take your property; and then, in addition, require you to post a bond simply for the privilege of walking into a courtroom
and argu ing your innocence . To make matters w orse, the ve ry fact that your assets have been se ized, may  very well m ake it
impossible for you to post the bond. This kind of treatment is simply not acceptable in a country that purports to balance
individual and property rights against necessary law enforcement powers.

Finally, ou r reform leg islation prov ides the ow ners of seized property  with a reaso nable time  period within which  to
contest the seizure in court. Strict and  very limited time limits in current law  frequently slam the doo rs of justice shut before
the target of a  seizure even has a fair op portunity to  pass through them in to court.

Those who oppose these common sense changes say the government cannot fight crime unless asset forfeiture laws
remain dramatically tilted in its favor. However, as the 65,000 member Law Enforcement Alliance of America-which
supports our legislation-knows, effective law enforcement depends ultimately on citizens having confidence in its fairness
and honesty. Our current asset forfeiture laws undermine this confidence by treating some citizens unfairly, and sending
others a message that our legal system is arbitrary, capricious, and motivated by profit rather than principle.

Unfortunately, the substitute being offered today does not address the fundamental problems inherent in the current
system. It does not level the playing field, and it does not improve the access to our legal system by innocent citizens whose
property has been seized. The substitute resembles rejected legislation from the last Congress; a proposal that was opposed
by groups as diverse as the National Rifle Association and the National Association of Criminal Defense Lawyers.

Few, if any in this House, oppose law enforcement having the necessary and appropriate tools with which to fight crime;
I certainly do n't. One of these appropriate too ls is asset forfeitu re; but it must be fair and reasonable as set forfeiture; and it
must not be allowed to be abused as some jurisdictions now do.

In fact, our legislation preserves assets forfeiture, placing only very reasonable limits on its use; it restores the balance
intended in  the original legislation. This was do ne just a few  years ago  in California ; where, despite *H4862 naysayers
predicting  the collapse  of asset forfe itures, state pro secutors an d law enfo rcement in  fact adjusted  to the new requirements
and continued to seize and forfeit assets.

A vote for the Civil Asset Forfeiture Act is a vote for returning to our law the basic principle that each of us is innocent
until proven guilty. Remember, this Act in no way restricts the ability of law enforcement to seize the assets of someone
who has been convicted of a crime under criminal asset forfeiture laws. It applies only to civil asset forfeiture provisions,
which are used to seize property based not on a guilty verdict or plea-that is, proof beyond a reasonable doubt-but on a
much, much lower standard.

Simply put, a vote for the substitute amendment is a vote to presume that an individual citizen is a criminal, and that the
governm ent can take their car, cash, or home simply because it harb ors reasonable suspic ious doub t. This is wro ng. We a ll
know it is w rong. Let's  take this opp ortunity to ch ange it.

Mr. FRANK  of Massachusetts.

Mr. Chairman , I yield 51/2 minutes to the gentlewoman from  Texas (Ms. JA CKSON-LEE).

(Ms. JACK SON-LE E of Texas asked and was given permission to revise and extend her remarks.)

Ms. JACKSO N-LEE of Texas.

Mr. Chairman, I thank the distinguished gentleman from Massachusetts for yielding me the time.

Mr. Chairman, I come to this debate with a slightly different perspective, some that the Members may have coming
from local government and being in the local government arena when the civil asset forfeiture law was, in fact, passed by
this body.

I have worked with a number of law enforcement agencies. I have worked with communities, particularly when many of
our inner city comm unities, many of our rura l communities subu rban communities were under siege  with the bad behavior,
the bad actors of drug running, drug activity.

I know neighborhoods in my community where crack took over in some of the older neighborhoods. Many times we
would find senior citizens still living amongst houses that had been abandoned or the owner had left, or it was a rental
property and the crack dealers or crack possessors, the crack sellers would take over.

So some years ago, as this legislation was passed, it became a godsend for our local law enforcement, our sheriffs, our
police departments, our constab les to protect o ur neighborhoods . And at the  same time , I remember, as a mem ber of city
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council, those well-needed funds used appropriately added extra resources for clean parks and new equipment for our
children.

So I wou ld like to at leas t acknow ledge that w e have had good uses, good  intentions o f this legislation . And I would
hope that our law enforcemen t community would recogniz e, prosecu tors included, that we a re supportiv e of their effo rts to
still be able to use these tools to effectively fight crime.

We do not want the crack dealers, cocaine dealers, any kind of dealers setting up and getting rich over these criminal
activities. We do not want to see the elderly dispossessed from their neighborhoods. We do not want to see young families
not able to allow their children to be out playing because these activities have been going on. We do not want the
fraudulent activities of money laundering to result in the wealth of individuals while others are suffering.

At the same time, I support the strategies of the Hyde-Conyers amendment because I think there have been a number of
abuses tha t, keeping w ith the Constitution and  property rights, we fran kly should  address. W e should not be frighten ed to
balance the needs of law enforcement along with the needs of citizens to protect their property rights.

In particular , I think it is worth noting, a s my colleague noted , there is some 80 percent of those w ho have had their
property civilly taken because they are related to or they are thought to be associated with and have been found to be
criminally associated with and have never been prosecuted. For that reason, I think we have a problem. This is a huge
number , 80 percen t.

Who could that be?  Spouses , sisters, brothe rs, relatives of  any kind?  Who could that be w ho have lo st their prope rty
because they have been associated with someone who has done the wrong thing?

I believe that this is a good balance to take law enforcement needs and consideration into account along with those who
have suffered and lost property. I would hope that we would have an opportunity, however, Mr. Chairman, to look at some
other aspects of concern that I have.

I had a number of amendments. The substitute includes one of them. But I think, regardless of what happens to the
substitute, we should have further discussion as to whether or not the clear and convincing evidence standard is the right
balance for law enforcement versus the preponderance of evidence.

I think we should also  discuss, Mr. Chairm an, the issue as to the district court of a claimant reviewing the district cou rt
of a claimant for substantial hardship to render decision on that hardship issue within 10 days. I am concerned that we
would have a problem there.

Mr. Cha irman, I hav e another one on 10 d ays with re spect to no tice and another one w ith the Attorn ey Gene ral with
respect to 30 days to a motion regarding the claimant's cause.

Mr. HYDE.

Mr. Chairman, will the gentlewoman yield?

Ms. JACKSO N-LEE of Texas.

I yield to the gentleman from Illinois.

Mr. HYDE.

Mr. Cha irman, I think  the gentlew oman has raised som e very sign ificant issues  worthy o f study. An d I pledge that,
should this legislation pass and reach conference, that her concerns will be fully considered and debated and, hopefully, we
can do something about them.

Ms. JACKSO N-LEE of Texas.

Mr. Chairman, reclaiming my time, I appreciate the fact that we will be engaged in this issue, because it is a balance
between  property rights and law  enforcem ent.

The one  point that I would like to end on, I cer tainly wou ld like innocent individu als to know  early who  has their
property if it has been seized and I would like to make sure that we bring that time frame down under the 60-day time
frame.
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Mr. Cha irman, I am in support o f this bill which calls for civ il assets forfeitu re reform. Y our leadership on this is sue is
to be commended. This is a good bipartisan bill which now shifts the burden of proof to the government to prove by clear
and conv incing evidence when seizing p roperty and permits the appointm ent of coun sel for indigent claimants while
protecting innocent owners. I believe however in conference we might consider the burden of the government being a
preponderance of the evidence.

Unlike crim inal forfeiture , civil forfeiture  requires no  due process before a p roperty ow ner is required to surrend er their
property.

Studies suggest that minorities are acutely affected by civil asset forfeitures. As we are well aware by now, racial
profiling by the police has alarmingly increased the number of cases of minorities involved in traffic stops, airport searches
and drug arrests. These cases afford the government, sometimes justifiably, with the opportunity to seize property. Since
1985, the Justice Department's asset forfeiture fund increased from $27 million to $338 million.

Since a deprivation of liberty is not implicated in a civil forfeiture, the government is not bound by the constitutional
safeguard s of crimina l prosecution. The governmen t needs on ly show p robable cause that the p roperty is subject to
forfeiture. The burden shifts to property owner to prove that the property is not subject to forfeiture.

The property owner may exhaust his or her financial assets in attorney's fees to fight for the return of property. If the
financial burden of attorney's fees is not crushing enough, the owner has to post a bond worth 10 percent of the value of the
property, before con testing the fo rfeiture. Indig ent owners are not en titled to legal counsel.

Interestingly  enough , persons ch arged in crim inal cases are entitled to a hearing in court and the a ssistance of  counsel.
The government need not charge a property owner with a crime when seizing property under civil laws. The result is that
an innocent person, or a person not charged with a crime, has fewer rights than the accused criminal. This anomaly must
end.

Reform of civil asset fo rfeiture laws is long ove rdue. I have several am endmen ts regarding  a sooner notice for property
owners whose property as seized-I also hope we can present this in conference. My constituents' property rights must be
protected.

I urge you  to support th is bill to ensure  that innocent owners are provid ed some m easure of due process before the ir
property is seized.

Mr. FRANK  of Massachusetts.

Mr. Chairman, I yield myself such time as I may consume. *H4863

Mr. Chairman, the substitute seems to me to be based on one premise which I reject, that is, that having the government
take your p roperty bu t calling it civil somehow  is different than if the government takes your pro perty and says it is
criminal. In either case, you lost the property. In either case, you are stigmatized. In either case, the reason for the loss of
the property is that you are considered to have done something wrong.

We have already conceded a great deal, it seems to me, in saying that the government, which must prove beyond a
reasonable doubt to fine you criminally, need only meet the lesser standard of clear and convincing evidence to fine you
civilly. But to go below that to the preponderance of the evidence is to engage the fiction, indulge the fiction that losing
your home because someone did something wrong there, a member of your family, is somehow not as serious a penalty as
being fined $10,000. We acknowledge the value of what you are losing through this procedure could far exceed what you
might be h it with a criminal fine. Indeed, there is n o proportionality here, so that you m ight lose mu ch more th rough this
civil procedure than through the criminal procedure. If, in fact, your property is taken, it is probably going to be known, so
that the obloquy is there, so the question then is, does the legal fiction of calling this a civil asset forfeiture when it looks,
smells, talks, acts and operates like a criminal penalty justify making it easier for the government to take it away from you,
because th at is what w e are talking  about.

The government takes something awa y from you because you did something  wrong. O r because  somebody else did
something wrong and you did not try hard enough to stop it, in the judgment of the government. Why should the
government have a lower standard of proof in that situation than in another situation where the penalty might be less?
While imp risonmen t obviously  is more, criminal fines cou ld be less than the amount of the civ il forfeiture, bu t we make it
easier for the government to do the one than the other for no good reason.

I must say it has been my experience when I meet with people in this regard that when they ask to have this explained,
they are incredulous that the government does this.
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I also want to say, I am a great supporter of law enforcement. In the substitute that the gentleman from Michigan put
forward to  the juvenile  justice bill, there  was a bill tha t I had cosponsored w ith some of  my Massachusetts  colleagues to
renew the COPS program and to allow law enforcement to continue to pay cops who were originally federally paid. I want
to provide more money for law enforcement, but I want to do that through the rational process of appropriations. The
notion that we should give law enforcement differential incentives by saying that if they enforce this law they are direct
financial beneficiaries but not if they enforce that law seems to me a terrible idea. We should not put our police officers on
a bounty system. We ought to fund them better than we now fund them b ut through the regular process.

I congratulate the gentlem an from Illinois for the hard w ork he has done in  bringing this forward. H e has already, I
think, been judicious in his compromises, and there is no reason to indulge the continuing legal fiction that suffering the
penalty of the loss of your property through a civil asset forfeiture is somehow less damaging to you than losing it through
a criminal conviction. In every real way, the impact is the same on the individual, and thus by dealing with a clear and
convincin g standard , we have  already low ered the ba r for govern ment. To  lower it further as this substitute requires is to
lower too  low the pro tections that a  citizen ought to enjoy v is-a-vis the go vernmen t.

I hope that we will proceed to considering defeating the substitute and passing the legislation as proposed by the
gentleman from Illinois.

Mr. Chairman, I yield back the balance of my time.

Mr. HYDE.

Mr. Chairman , I yield 2 minutes to the gentlem an from Arkan sas (Mr. HUT CHINSON).

Mr. HUTCHINSON.

Mr. Chairman, I thank the gentleman for yielding me this time.

Clearly we are all supportive of reform. I think that that has been clear from the debate today. I want to respond to the
gentleman from Massachusetts concerning the difference in standard of proof. If a student is sued to collect on a defaulted
governm ent loan, the  governm ent must prove it by a p reponderance of the  evidence . But if you  go agains t a drug dea ler, it
has to be a much higher standard of proof, and I think that is unfair. If the government goes after a doctor or a hospital for
overcharging on M edicare, yo u have a lower standard of proo f than if you  are going a fter a drug dealer. I think th at is
fundamentally unfair. And so I think there is a rational reason for keeping the standard of proof the same.

There have been so me complaints about the uses o f the forfeiture  money. N either the base bill nor the substitute
addresses  whether  it goes through the app ropriation p rocess. Th at is not addressed in these bills. But w e have to
acknowledge there have been some very beneficial uses, victims assistance programs, safety equipment for law
enforcement officers, helping our local law enforcement communities. This would be severely undermined if we cannot go
after the drug dealer's assets.

In East St. Louis, Illinois, $350,000 was used of federally forfeited money for a water park that assisted a community.
And then in regards to the appointment of counsel, I think there are certain instances in which that would be appropriate,
but you have to have adequate safeguards.

If you have a car transporting drugs from New York to Florida, there is an arrest made and there is $60,000 in there, you
could hav e potentially  four differen t people, from the perso n in New  York to the recipient in  Florida, to the individua ls in
the vehicle  that would  be claiming  that money. Would  they all be en titled to have  appointed  counsel? H ow muc h is this
going to cost the taxpayers? And so I think that we are for reform.

The gentleman  from Illinois has done such an extraordinary job  with the gentleman  from Michigan and others. We are
together on this. But I do believe that the substitute offers some improvements that will continue this as a useful tool for
law enforcement. And so I think that we need to consider that as we move forward into the debate.

Mr. HYDE.

Mr. Chairman, I yield myself the balance of my time.

The CHAIRMAN.

The gentleman from Illinois is recognized for 41/2 minutes.

(Mr. HYD E asked and w as given permission to revise and extend his rem arks.)
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Mr. HYDE.

Mr. Cha irman, I want to thank  my friends  on both sides of the aisle  for the enligh tening deb ate on this issu e and I wo uld
like to respond briefly to my friend from Arkansas. He keeps saying going after a drug dealer. When did he become a drug
dealer? You have filed a probable cause. You have not convicted him of anything. But you have confiscated his property,
you have put him out of business, you have put him out of house and home. You persist in calling him a drug dealer, but he
has not been convicted of anything. He is innocent until proven guilty, unless we follow the perverse logic of our civil asset
forfeiture laws.

Now, we want to give some poor guy who has been wiped out by the government on probable cause a lawyer. You say,
"Okay, we'll give you a lawyer, but let the government cross-examine him first, extensively, about anything and
everything." My God, then he does not need a lawyer. You have held him up to the light and shaken him. You have
cross-examined him. Is that the hurdle he has to mount and surmount to get a lawyer? That is really not so.

The preponderance of evidence is fine in a civil suit and the highest standard is beyond all reasonable doubt. We suggest
a middle standard, clea r and conv incing. Why? Because it is not a c ivil suit. It is a quasi-criminal su it and it is punishment.
The Sup reme Court has said w hen they confiscate your prope rty, that is pun ishment. A nd so you  ought to meet a little
higher standard than preponderance and that is the standard of clear and convincing.

The gentleman's bill, his substitute, expands incrementally, exponentially the field of civil asset forfeiture. That may be
a good idea, but not in th is bill. This is a re form of the  process. This is *H4864 not a bill to broaden the concept of c ivil
asset forfeiture. I am interested in it. If he wants to prepare a bill and file it, I will give him very good hearings and quick
hearings. But this bill is to reform the process and ought not to be diluted or diverted into issues over which we have had no
hearings.

Now, all I wan t to do is give the average citizen  who is not a sheriff, wh o does not have a re lative in the city council, I
want to give him due process of law. That means the government, King Louis XIV, does not confiscate your property on
probable cause. That is all. You prove, Mr. Government, that you ought to have that property, that some crime has been
committed and it is connected to the defendant and that is fine. I am all for it. I will open the door for you. But on an
affidavit of probable cause to inflict drastic punishment on somebody and make them prove they are not guilty is not, in my
humble opinion, the American way.

Mr. Chairman, I yield back the balance of my time.

The CHAIRMAN.

All time for general debate has expired.

The ame ndment in  the nature o f a substitute consisting o f the bill, mod ified by the amendments printed  in the bill, shall
be considered by sections as an  original bill for  the purpose of amen dment and, pursuan t to the rule, each section is
considered read.

Before considera tion of any other amendment, it shall be in order to co nsider the amendm ent printed in House  Report
106-193 if offered by the gentleman from Illinois (Mr. HYDE) or his designee. That amendment shall be considered read
and may  amend portions of the  bill not yet read for amen dment.

No furthe r amendm ent to the am endmen t in the nature  of a substitute  is in order except those p rinted in the appropriate
portion of the CONGRESSIONAL RECO RD. Those amendments shall be considered read.

The Chairman of the Committee of the Whole may postpone a request for a recorded vote on any amendment and may
reduce to a minimum of 5 minutes the time for voting on any postponed question that immediately follows another vote,
provided that the time for voting on the first question shall be a minimum of 15 minutes.

It is now in order to consider the amendment printed in House Report 106- 193.

AMENDMENT OFFERED BY MR. HYDE

Mr. HYDE.

Mr. Chairman, I offer an amendment made in order by the rule.

The CHAIRMAN.
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The Clerk will designate the am endmen t.

The text of the amendment is as follows:

Amendment offered by Mr. HYDE:

Page 11, strike line 3 and all that follows through line 3 on page 12 and redesignate sections 4, 5, and 6 as sections 3, 4,
and 5, respectively.

Page 12, line 17, strike "forfeiture" and insert "forfeiture under any provision of Federal law (other than the Tariff Act of
1930 or the Internal Revenue Code of 1986) providing for the forfeiture of property other than as a sentence imposed upon
conviction of a criminal offense".

Page 13, beginning in line 20 strike "under any Act of Congress" and insert "under any provision of Federal law (other
than the Tariff Act of 1930 or the Internal Revenue Code of 1986) providing for the forfeiture of property other than as a
sentence imposed upon conviction of a criminal offense".

Page 13, line 25, strike "pre-judgment interest" and insert "for pre- judgment interest in a proceeding under any
provision of Federal law (other than the Tariff Act of 1930 or the Internal Revenue Code of 1986) providing for the
forfeiture of property other than as a sentence imposed upon conviction of a criminal offense".

Page 14, line 17, strike "any intangible benefits" and insert "any intangible benefits in a proceeding under any provision
of Federa l law (than the Tariff Ac t of 1930 or the Interna l Revenue Code o f 1986) pro viding for the forfeiture o f property
other than as a sentence imposed upon conviction of a criminal offense".

Mr. HYDE.

Mr. Cha irman, it was always the intent to mo dify the procedures fo r Federal civ il asset forfeitures. This is a purely
technical amendment which clarifies in the few cases where the bill may be unclear that we are talking about civil asset
forfeiture and not criminal asset forfeiture. I move its adoption.

Mr. FRANK  of Massachusetts.

Mr. Chairman, I agree with the gentleman.

The CHAIRMAN.

The question is on the  amendmen t offered by the gentleman from Illinois (Mr. HY DE).

The amendment was agreed to.

The CHAIRMAN.

The Clerk will designate section 1.

The text of section 1 is as follows:

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Civil Asset Forfeiture Reform Act".

The CHAIRMAN.

Are there any amendments to section 1?

AMENDMENT NO. 25 IN THE NATURE OF A SUBSTITUTE OFFERED BY MR. HUTCHINSON

Mr. HUTCHINSON.

Mr. Chairman, I offer an amendment in the nature of a substitute.
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The CHAIRMAN.

The Clerk will designate the amendment in the nature of a substitute.

The text of the amendment in the nature of a substitute is as follows:

Amendment No. 25 in the nature of a substitute offered by Mr. HUTCHINSON:

Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.

(a) SHORT TITLE.-This Act may be cited as the "Civil Asset Forfeiture Reform Act".

(b) TABLE OF CONTENTS.-The table of contents of this Act is as follows:

Sec. 1. Short title and table of contents.
Sec. 2. Creation of general rules relating to civil forfeiture proceedings.
Sec. 3. Compensation for damage to seized property.
Sec. 4. Pre judgmen t and postjudgment in terest.
Sec. 5. Applicability.

SEC. 2. CREATION OF GENERAL RULES RELATING TO CIVIL FORFEITURE PROCEEDINGS.

(a) IN GENERAL.-Chapter 46 of title 18, United States Code, is amended by inserting the following new section after
section 982:

"s983. Civil forfeiture procedures

"(a) ADMINISTRA TIVE FO RFEITU RES.-(1)(A) In  any nonjudicial civil forfeiture proceeding under a c ivil forfeiture
statute, with respect to which the agency conducting a seizure of property must send written notice of the seizure under
section 607(a) of the T ariff Act of 1930 (19 U .S.C. 160 7(a)), such  notice toge ther with information o n the applicable
procedures shall be sent not later than 60 days after the seizure to each party known to the seizing agency at the time of the
seizure to have an ow nership or possessory  interest, including a lienholder's interest, in the se ized article. If a party's
identity or interest is not determined until after the seizure but is determined before a declaration of forfeiture is entered,
such written notice and  information shall be sent to such interested party not later than 6 0 days after the seizing agency's
determina tion of the identity of the pa rty or the par ty's interest.

"(B) If the G overnment does not provide  notice of a se izure of property in accordance w ith subparagraph (A), it shall
return the property pending the giving of such notice.

"(2) The Government may apply to a Federal magistrate judge (as defined in the Federal Rules of Criminal Procedure)
in any distric t where venue for a fo rfeiture action  would lie under section 1355(b ) of title 28 for an  extension  of time in
which to comply with paragraph (1)(A). Such an extension shall be granted based on a showing of good cause.

"(3) A person with an ownership or possessory interest in the seized article who failed to file a claim within the time
period prescribed in subsection (b) may, on motion made not later than 2 years after the date of final publication of notice
of seizure of the property, move to set aside a declaration of forfeiture entered pursuant to section 609 of the Tariff Act of
1930 (19 U.S .C. 1609). Such  motion shall be granted  if-

"(A) the Government failed to take reasonable steps to provide the claimant with notice of the forfeiture; and

"(B) the pe rson otherw ise had no  actual notice  of the seizure within su fficient time to  enable the  person to file  a timely
claim under subsec tion (b).

"(4) If the court grants a motion made under paragraph (3), it shall set aside the declaration of forfeiture as to the
moving party's interest pending forfeiture proceedings in accordance with section 602 et seq. of the Tariff Act of 1930 (19
U.S.C. 1602 et seq.), which proceedings shall be instituted within 60 days of the entry of the order granting the motion.

"(5) If, at the time a motion under this subsection is granted, the forfeited property has been disposed of by the
Government in accordance with law, the Government shall institute forfeiture proceedings under paragraph (4). The
property which will be the subject of the forfeiture proceedings instituted under paragraph (4) shall be a sum of money
equal to the  value of the  forfeited property at the tim e it was disposed of plu s interest.
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"(6) The institution of forfeiture proceedings under paragraph (4) shall not be barred by the expiration of the statute of
limitations under section 621 of the Tariff Act of 1930 (19 U.S.C. 1621) if the original publication of notice was completed
before the expiration of such limitations period.

"(7) A motion made under this subsection shall be the exclusive means of obtaining judicial review of a declaration of
forfeiture entered by a seizing agency.*H4865

"(b) FILING  A CLAIM.-

(1) Any person claiming such seized property may file a claim with the appropriate official after the seizure.

"(2) A claim unde r paragraph (1) may  not be filed later than 30 days after-

"(A) the date of final publication of notice of seizure; or

"(B) in the case of a person receiving written notice, the date that such notice is received.

"(3) The claim shall set forth the nature and extent of the claimant's interest in the property.

"(4) Any person may bring a direct claim under subsection (b) without posting bond with respect to the property which
is the subject of the claim.

"(c) FILING A COM PLAINT .-

(1) In cases where property has been seized or restrained by the Government and a claim has been filed, the Attorney
General shall file a complaint for forfeiture in the appropriate court in the manner set forth in the Supplemental Rules for
Certain Admiralty and Maritime Claims not later than 90 days after the claim was filed, or return the property pending the
filing of a complaint. By mutual agreement between the Government and the claimants, the 90-day filing requirement may
be waived.

"(2) The Government may apply to a Federal magistrate judge (as defined in the Federal Rules of Criminal Procedure)
in any distric t where venue for a fo rfeiture action  would lie under section 1355(b ) of title 28 for an  extension  of time in
which to comply with paragraph (1). Such an extension shall be granted based on a showing of good cause.

"(3) Upon the filing of a civil complaint, the claimant shall file a claim and answer in accordance with the Supplemental
Rules for Certain Admiralty and Maritime Claims.

"(d) APPOINTMENT O F COUNSEL.-(1) If the person filing a claim is financially unable to obtain representation by
counsel and requests that counsel be appointed, the court may appoint counsel to represent that person with respect to the
claim. In de termining w hether to appoint coun sel to represent the person filing the cla im, the court shall take into  account-

"(A) the nature and value of the property subject to forfeiture, including the hardship to the claimant from the loss of the
property se ized, compared to the  expense  of appoin ting counsel;

"(B) the claimant's standing to contest the forfeiture; and

"(C) whether the claim appears to be made in good faith or to be frivolous.

"(2) The court shall set the compensation for that representation, which shall be the equivalent to that provided for
court-appointed representation under section 3006A of this title, and to pay such cost, there are authorized to be
appropriated such sums as are necessary as an addition to the funds otherwise appropriated for the appointment of counsel
under such section.

"(3) The determination of whether to appoint counsel under this subsection shall be made following a hearing at which
the Government shall have an opportunity to present evidence and examine the claimant. The testimony of the claimant at
such hearing shall not be admitted in any other proceeding except in accordance with the rules which govern the
admissibility of testimony adduced in a hearing on a motion to suppress evidence. Nothing in this paragraph shall be
construed to prohibit the ad mission of any evidence that may be ob tained in the course of civil discovery in the forfeiture
proceeding or through any other lawful investigative means.

"(e) BURDEN OF PRO OF.-In all suits or actions brought for the civil forfeiture of any property, the burden of proof at
trial is on the United States to establish, by a preponderance of the evidence, that the property is subject to forfeiture. If the
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Government proves that the property is subject to forfeiture, the claimant shall have the burden of establishing any
affirmative defense by a preponderance of the evidence.

"(f) INNOC ENT OWNER S.-(1) An innocent owner's interest in prope rty shall not be forfeited in any civil forfeiture
action.

"(2) With respect to a property interest in existence at the time the illegal conduct giving rise to the forfeiture took place,
the term 'innocent owner' means an owner who-

"(A) did not know of the conduct giving rise to the forfeiture; or

"(B) upon learning of the conduct giving rise to the forfeiture, did all that reasonably could be expected under the
circumstances to terminate such use of the property.

"(3)(A) With respect to a property interest acquired after the conduct giving rise to the forfeiture has taken place, the
term 'innocent owner' means a person who, at the time that person acquired the interest in the property, was a bona fide
purchase r for value an d was at the  time of the purchase reasonably  without cause to believ e that the property was subject to
forfeiture.

"(B) Except as provided in paragraph (4), where the property subject to forfeiture is real property, and the claimant uses
the property as his or her primary residence and is the spouse or minor child of the person who committed the offense
giving rise to the forfeiture, an otherwise valid innocent owner claim shall not be denied on the ground that the claimant
acquired the interest in the property-

"(i) in the case of a spouse, through dissolution of marriage or by operation of law, or

"(ii) in the case of a minor child, as an  inheritance upon the death of a parent, and no t through a purchase . However,
the claiman t must estab lish, in accordance w ith subparagraph (A), that at the time  of the acqu isition of the p roperty inte rest,
the claimant was reasonably without cause to believe that the property was subject to forfeiture, and was an owner of the
property, as defined in paragraph (6).

"(4) Notwithstanding any provision of this section, no person may assert an ownership interest under this section-

"(A) in contraband or other property that it is illegal to possess; or

"(B) in the illegal proceeds of a crimin al act unless such person was a bo na fide purchaser for value who  was reasonably
without cause to believe that the property was subject to forfeiture.

"(5) For the purposes of paragraph (2) of this subsection a person does all that reasonably can be expected if the person
takes all steps that a reasonable person would take in the circumstances to prevent or terminate the illegal use of the
person's p roperty. There is a rebu ttable presumption tha t a property  owner took all the steps that a reasonable person would
take if the property owner-

"(A) gave timely notice to an appropriate law enforcement agency of information that led to the claimant to know the
conduct giving rise to a forfeiture would occur or has occurred; and

"(B) in a timely fashion , revoked  permission  for those engaging in such cond uct to use the  property o r took reasonable
steps in consultation with a law enforcement agency to discourage or prevent the illegal use of the property.

The person is not required to take extraordinary steps that the person reasonably believes would be likely to subject the
person to physical danger.

"(6) As used in this subsection-

"(A) the term 'civil forfeiture statute' means any provision of Federal law  (other than the Tariff Act of 1930 or the
Internal Revenue Code of 1986) providing for the forfeiture of property other than as a sentence imposed upon conviction
of a criminal offense.

"(B) the term 'owner' means a person with an ownership interest in the specific property sought to be forfeited, including
a lien, mortgage, recorded security device, or valid assignment of an ownership interest. Such term does not include-

"(i) a person with only a  general unsecured  interest in, or claim against, the prope rty or estate of another;
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"(ii) a bailee unless the bailor is identified and the bailee shows a colorable legitimate interest in the property seized;
or

"(iii) a nominee who exercises no dominion or control over the property;

"(C) a person shall be  considered to have known that the person's proper ty was be ing used o r was likely  to be used in
the commission of an illegal act if the person was willfully blind.

"(7) If the court determin es, in accordance w ith this subsection, that an  innocent owner had a partial interest in property
otherwise subject to forfeiture, or a joint tenancy or tenancy by the entirety in such property, the court shall enter an
appropriate order-

"(A) severing the property;

"(B) transferring the property to the Government with a provision that the Government compensate the innocent owner
to the extent of his or her ownership interest once a final order of forfeiture has been entered and the property has been
reduced to liquid assets; or

"(C) permitting the innocent owner to retain the property subject to a lien in favor of the Government, to the extent of
the forfeitab le interest in the  property, that will permit the Gove rnment to realize its forfeitab le interest if the p roperty is
transferred to another person.

To effectuate the purposes of this subsection, a joint tenancy or tenancy by the entireties shall be converted to a tenancy
in common by order of the court, irrespective of state law.

"(8) An innocent owner defense under this subsection is an affirmative defense.

"(g) MOTION TO SUPPR ESS SEIZED EVIDEN CE.-At any time after a claim and answer are filed in a judicial
forfeiture proceeding, a claimant with standing to contest the seizure of the property may move to suppress the fruits of the
seizure in accordance  with the no rmal rules regarding the suppress ion of illegally  seized evidence. If the c laimant prevails
on such m otion, the fru its of the seizu re shall not be admitted  into evidence as to that cla imant at the fo rfeiture trial.
However, a finding that evidence should be suppressed shall not bar the forfeiture of the property based on evidence
obtained independently before or after the seizure.

"(h) USE OF HEARSAY  AT PRE-TRIAL HEA RINGS.-At any pre-trial hearing under this section in which the
governing standard is probable cause, the court may accept and consider hearsay otherwise inadmissible under the Federal
Rules of Evidence.

"(i) STIPULATIONS.-Notwithstanding the claimant's offer to stipulate to the forfeitability of the property, the
Government shall be entitled to present evidence to the finder of fact on that issue before the claimant presents any
evidence in support of any affirmative defense.

"(j) PRESER VATIO N OF PR OPERT Y SUBJECT TO  FORFE ITURE.-T he court, before or after the filing of a
forfeiture complaint and on the application of the Government, may-*H4866

"(1) enter any restraining order or injunction in the manner set forth in section 413(e) of the Controlled Substances Act
(21 U.S.C. 853(e));

"(2) require the execution of satisfactory performance bonds;

"(3) create receiverships;

"(4) appoint conservators, custodians, appraisers, accountants or trustees; or

"(5) take any other action to seize, secure, maintain, or preserve the availability of property subject to forfeiture under
this section.

"(k) EXCESSIVE FINES.-(1) At the conclusion of the trial and following the entry of a verdict of forfeiture, or upon
the entry of summary judgment for the Government as to the forfeitability of the property, the claimant may petition the
court to dete rmine wh ether the excessive fines clause of the Eighth A mendment applies,  and if so, whether forfe iture is
excessive. The claimant shall have the burden of establishing that a forfeiture is excessive by a preponderance of the
evidence at a hearing  conducted in the manner provided in R ule 43(e), Federal Ru les of Civil Procedure, by  the Court
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without a ju ry. If the court determines that the forfe iture is excessive, it shall ad just the forfeitu re to the extent necessa ry to
avoid the Constitutional violation.

"(2) The claimant may not object to the forfeiture on Eighth Amendment grounds other than as set forth in paragraph
(1), excep t that a claimant may, at an y time, file a motion for sum mary judg ment asse rting that even if the property is
subject to fo rfeiture, the fo rfeiture would be excessive. The court sha ll rule on such motion fo r summary judgment only
after the Government has had an opportunity-

"(A) to conduct full discovery on the Eighth Amendment issue; and

"(B) to place such evidence as may be relevant to the excessive fines determination before the court in affidavits or at an
evidentiary hearing.

"(l) PRE-DISCOVERY STAN DARD.-In a judicial proceeding on the forfeiture of property, the Government shall not
be required to establish the forfeitability of the property before the completion of discovery pursuant to the Federal Rules of
Civil Procedure, par ticularly Ru le 56(f) as may be orde red by the court or if no d iscovery is o rdered before trial.

"(m) APPLICABILITY.-The procedures set forth in this section apply to any civil forfeiture action brought under any
provision of this title, the Controlled Substances Act, or the Immigration and Naturalization Act.".

(b) RELEASE OF PROP ERTY.-Chapter 46 of title 18, United States Code, is amended to add the following section
after section 984:

"s985. Release of property to av oid hardsh ip

"(a) A person who  has filed a cla im under section 983  is entitled to release pursua nt to subsec tion (b) of seized property
pending trial if-

"(1) the claimant has a possessory interest in the property sufficient to establish standing to contest forfeiture and has
filed a nonfrivolous claim on the merits of the forfeiture action;

"(2) the claimant has sufficient ties to the community to provide assurance that the property will be available at the time
of the trial;

"(3) the continued possession by the United States Government pending the final disposition of forfeiture proceedings
will cause substantial hardship to the claimant, such as preventing the claimant from working, leaving the claimant
homeless, or preventing the functioning of a business;

"(4) the claimant's hardship outweighs the risk that the property will be destroyed, damaged, lost, concealed, diminished
in value or transferred if it is returned to the claimant during the pendency of the proceeding; and

"(5) none of the conditions set forth in subsection (c) applies;

"(b)(1) The claimant m ay make  a request fo r the release o f property under this sub section at any time after the claim is
filed. If, at the time the request is made, the seizing agency has not yet referred the claim to a United States Attorney
pursuant to section 608 of the Tariff Act of 1930 (19 U.S.C. 1608), the request may be filed with the seizing agency;
otherwise the request must be filed with the United States Attorney to whom the claim was referred. In either case, the
request must set forth the  basis on which the requirements  of subsectio n (a)(1) are m et.

"(2) If the seizing agency, or the United States Attorney, as the case may be, denies the request or fails to act on the
request within 20 days, the claimant may file the req uest as a motion for the return  of seized property in the district cou rt
for the district represented by the United States Attorney to whom the claim was referred, or if the claim has not yet been
referred, in the district court that issued the seizure warrant for the property, or if no warrant was issued, in any district
court that would have jurisdiction to consider a motion for the return of seized property under Rule 41(e), Federal Rules of
Criminal Procedure. The motion must set forth the basis on which the requirements of subsection (a) have been met and the
steps the claim ant has taken to secure  the release o f the property from the  appropria te official.

"(3) The district court must act on a motion made pursuant to this subsection within 30 days or as soon thereafter as
practicable, and mus t grant the motion if the claiman t establishes that the requiremen ts of subsection (a) have been met. If
the court grants the motion, the court must enter any order necessary to ensure that the value of the property is maintained
while the forfeiture action is pending, including permitting the inspection, photographing and inventory of the property, and
the court may take action in accordance with Rule E of the Supplemental Rules for Certain Admiralty and Maritime Cases.
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The Government is authorized to place a lien against the property or to file a lis pendens to ensure that it is not transferred
to another person.

"(4) If property returned to the claimant under this section is lost, stolen, or diminished in value, any insurance proceeds
shall be paid to the United States and such proceeds shall be subject to forfeiture in place of the property originally seized.

"(c) This section shall not apply if the seized property-

"(1) is contraband, curren cy or other moneta ry instrument, or electronic fun ds unless such curren cy or other moneta ry
instrument or electronic funds constitutes the assets of a business which has been seized,

"(2) is evidence of a violation of the law,

"(3) by reason of design or other characteristic, is particularly suited for use in illegal activities; or

"(4) is likely to be used to com mit additional criminal acts if returned  to the claimant."

"(d) Once a motion for the release of property under this section is filed, the person filing the motion may request that
the motion be transferred to another district where venue for the forfeiture action would lie under section 1355(b) of title 28
pursuant to the change of venue provisions in section 1404 of title 28.".

(c) CHAPTER ANA LYSIS.-The chapter analysis for chapter 46 of title 18, United States Code, is amended-

(1) by inserting after the item relating to section 982 the following:

"983. Civil forfeiture procedures"; and

(2) by inserting after the item relating to section 984 the following:

"985. Release of property to avoid hardship".

(f) CIVIL FORFEITURE OF PRO CEEDS.-Section 981(a)(1) of title 18, United States Code, is amended-

(1) in subparagraph (C) by inserting before the period the following: "or any offense constituting 'specified unlawful
activity' as defined in section 1956(c)(7) of this title or a conspiracy to commit such offense"; and

(2) by striking subparag raph (E).

(d) UNIFORM DEFINITION  OF PROCEED S.-Section 981(a) of title 18, United States Code, as amended by
subsection (c), is amended-

(A) in paragraph (1), by striking "gross receipts" and "gross proceeds" wherever those terms appear and inserting
"proceeds"; and

(B) by adding the fo llowing after paragraph (1):

"(2) For purposes of paragraph (1), the term 'proceeds' means property of any kind obtained, directly or indirectly, as the
result of the commission of the offense giving rise to forfeiture, and any property traceable thereto, and is not limited to the
net gain or profit realized from the commission of the offense. In a case involving the forfeiture of proceeds of a fraud or
false claim under parag raph (1)(C) involving  billing for goods or services part of which are legitimate an d part of which are
not legitimate, the court shall allow the claimant a deduction from the forfeiture for the amount obtained in exchange for
the legitimate goods or services. In a case involving goods or services provided by a health care provider, such goods or
services are not ' legitimate' if they were unnecessary.

"(3) For purposes o f the provisions of subpa ragraphs (B) throug h (H) of paragraph  (1) which provide  for the forfeiture
of proceeds of an offense or property traceable thereto, where the proceeds have been commingled with or invested in real
or persona l property, only the por tion of such  property derived from  the proceeds shall be regarded as  property traceable to
the forfeitable proceeds. Where the proceeds of the offense have been invested in real or personal property that has
appreciated in value, whether the relationship of the property to the proceeds is too attenuated to support the forfeiture of
such property shall be d etermined in accorda nce with the excess ive fines clause of the Eigh th Amendm ent."
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SEC. 3. COMPENSATION FOR DAMAGE TO SEIZED PROPERTY

(a) TORT CLAIMS ACT .-Section 2680(c) of title 28, United States Code, is amended-

(1) by striking "law-enforcement" and inserting "law enforcement"; and

(2) by inser ting before  the period the following: ", excep t that the prov isions of this chapter and  section 1346(b) of this
title do apply to any claim based on the destruction, injury, or loss of goods, merchandise, or other property, while in the
possession of any officer of customs or excise or any other law enforcement officer, if the property was seized for the
purpose of forfeiture under any provision of Federal law (other than the Tariff Act of 1930 or the Internal Revenue Code of
1986) providing for the forfeiture of property other than as a sentence imposed upon conviction of a criminal offense but
the interest of the claimant is not forfeited.

(b) DEPARTMENT OF JU STICE.-

(1) IN GENERAL.-With respect to a claim that cannot be settled under chapter 171 of title 28, United States Code, the
Attorney Gen eral may settle, for not more tha n $50,000 in any  case, a claim for damag e to, or loss of, *H4867 privately
owned property caused by an investigative or law enforcement officer (as defined in section 2680(h) of title 28, United
States Code) who  is employed by the D epartmen t of Justice ac ting within  the scope o f his or her em ploymen t.

(2) LIMIT ATIONS.-The Attorney  General m ay not pay  a claim und er paragraph  (1) that-

(A) is presented to the Attorney General more than 1 year after it occurs; or

(B) is presented by an  officer or em ployee of th e United S tates Government and arose w ithin the scop e of employment.

SEC. 4. PREJUDGMENT AND POSTJUDGMENT INTEREST.

Section 2465 of title 28, United States Code, is amended-

(1) by inserting "(a)" before "Upon"; and

(2) adding at the end the following:

"(b) INTER EST.-

"(1) POS T-JUD GMENT.-Upon entry  of judgme nt for the claim ant in any p roceeding  to condem n or forfeit pro perty
seized or arrested under any provision of Federal law (other than the Tariff Act of 1930 or the Internal Revenue Code of
1986) providing for the forfeiture of property other than as a sentence imposed upon conviction of a criminal offense, the
United States shall be liable for post-judgment interest as set forth in section 1961 of this title.

"(2) PRE-JUDGMENT.-The United States shall not be liable for prejudgment interest in a proceeding under any
provision of Federal law (other than the Tariff Act of 1930 or the Internal Revenue Code of 1986) providing for the
forfeiture of property other than as a sentence imposed upon conviction of a criminal offense, except that in cases involving
currency, other negotiable instruments, or the proceeds of an interlocutory sale, the United States shall disgorge to the
claimant any funds representing-

"(A) interest actually paid to the United States from the date of seizure or arrest of the property that resulted from the
investment of the property in an interest-bearing account or instrument; and

"(B) for any period during which no interest is actually paid, an imputed amount of interest that such currency,
instruments, or proceeds would have earned at the rate described in section 1961.

"(3) LIMITATION ON OTH ER PAYMEN TS.-The United States shall not be required to disgorge the value of any
intangible benefits nor make any other payments to the claimant not specifically authorized by this subsection.".

SEC. 5. APPLICABILITY.

Unless otherwise specified in this Act, the amendments made by this Act apply with respect to claims, suits, and actions
filed on or af ter the date o f the enactm ent of this Act.

Mr. HUTCHINSON.
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Mr. Chairman, it was Ronald Reagan who understood how to fight and win the war on drugs. It was President Reagan
who knew that you had to seize the drug dealers' cars, boats, airplanes and cash that were used to carry on the drug business
in order to hit them where it hurts.

Asset forfe iture has proven witho ut any dou bt to be an ef fective weapon in the  war on drugs. This is  not the time to
disarm our soldiers and  to demora lize our police on the fron t line and it is cer tainly not the  right time to send the signal to
the drug dealers that we are weakening our resolve.

For that reason, I, along w ith the gentleman from New Yo rk (Mr. WEIN ER) and the gentleman from New York (M r.
SWEE NEY) have offe red a substitu te to H.R. 1 658 which would accomplish the refo rm that the gentleman  from Illinois
has work ed so valian tly for but at the  same time  our substitu te will not cripple our drug enforcement agents who put their
lives on the line every day.

I agree that no innocen t citizen shou ld have to p rove his or her innocen ce to the governmen t in order to protect their
property fro m govern ment seizu re. It should n ot be probable cause  as the gentleman from  Illinois pointed out. This
substitute includes the identical provisions in the base bill on shifting the burden of proof to the government, eliminating
the necessity of a cost bond, providing a means to recovery for citizens who have their property damaged, and it pays
interest on assets returned. We can all be for protection of our citizens and for reform while also going after the drug
dealers. And so there are some corrections in the substitute that provides balance to this legislation.

For example, the d rug trafficker who un loads shiploads of cocaine upon our N ation's youth should not be afforded more
protection than a student who defaults on his loan. The government has to prove the case by a preponderance against the
student, but there is a higher standard when going after the assets of drug dealers by clear and convincing evidence.

Now, as poin ted out, that we do no t know they are a d rug dealer. Eighty pe rcent of the cases there is an arrest o r a
charge against the individual. But in some instances we will have assets are abandoned by people who are clearly engaging
in drug trafficking, but they will go across the border. We will have someone who is not prosecutable because we do not
have good extradition laws, and so we can still seize their assets under those circumstances. This makes sense, and the
substitute corrects the problem.

Now, if there was a medal of honor to be given to someone in the war on drugs, it would be to Tom Constantine, the
DEA Administrator. Listen to what he has to say:

Drug traff icking is no t a crime of passion, bu t one of gree d. The DEA and  the law enforcemen t community know  that to
dissolve a d rug trafficking organiza tion we must eliminate  the financia l base and p rofit. The en actment o f H.R. 1658 would
severely lim it DEA's  ability to use its e ffective law  enforcem ent tool.

He goes  on to say tha t the broad b rush of H.R. 1658  would destroy or severely limit the ability of law  enforcem ent to
attack drug traffickers and other criminal elements.

This is the DEA  Administrator.

I think we have to be consistent here in this Congress. How does disarming law enforcement fit into the war on drugs?
We push other countries to adopt laws that allow seizure of assets; we push them to do that, and then we back off from our
own commitmen t to take drug  dealers' asse ts. We form  a Speake r's Task Fo rce for a Drug-free A merica. W e want to
de-certify Mexico. We get upset about the lack of commitment from other countries. Then we throw up our hands and say
that we want to overreact and back off from  our suppo rt of law enforcemen t.

We need to ask ourselves how  can we w eaken the  forfeiture law s to such an  extent that w e discourage law en forcemen t.
We are telling them that we do not have the resolve. We are telling the DEA that we are not going to help them. We cannot
demoralize the courageous law enforcement men and women who are trying to save the lives of our teenagers and the next
generation.

The bill of the gentleman from Illinois (Mr. HYDE) does extraordinary good to what we are  trying to accomplish in
making sure citizens are protected, but the reasonable Hutchinson-Weiner-Sweeney amendment makes it a balance so that
we do no t hamper the legitimate e fforts of law enforcem ent.

So I would ask my colleagues to support this substitute that is offered that would bring reason to the appointment of
attorneys, that would make sure that it is not simply retroactive in application, it does not affect pending cases, as the base
bill does. Our bill would say it would apply after the date of enactment. It is much a more commonsense approach to the
enactment of a bill. Whenever it comes to the hardship cases, we make it clear that there is a difference between the cash
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and those things that are used for drug crimes during the pendency of an action versus otherwise, and so I ask my
colleagues to support this reasonable substitute.

Mr. WEINER.

Mr. Cha irman, I rise in  support of  the Hutch inson amendmen t.

Mr. Chairman , the gentleman from Arkansas (Mr. H UTCH INSON ) has outlined for us in great de tail how we are
simply seeking to make the civil asset forfeiture law, make it a little bit more fair and to make it so it can be used by law
enforcement authorities. But there has been so me argument here about whether or not we should  have civil asset forfeiture
at all, and I would like to spend a moment or two just reviewing some of the circumstances that perhaps my colleagues
have not considered where civil asset forfeiture is the only way to really get at the root of crime, and it is the reason why we
have had such great results against crime in many localities around the country.

First of all, criminal forfeiture, which is something that my colleague from Massachusetts has argued in support of, and
frankly I be lieve we a ll believe that c riminal forfe iture where it is written into  the law is the  most impo rtant tool that sh ould
be used against a criminal is useless if the criminal is either dead or fugitive from the law. If someone leaves the scene of a
crime, if we are in pursuit of them and they leave behind a sack of money and drugs, under the argument that has been
made here we would not be able to seize that unless, of course, we *H4868 are able to reach a much higher standard than
presently exists.

Secondly, crimina l forfeiture is limited to the property of the de fendant, and just as I said earlier, there a re very
frequently times, especially in the locality that I am from in New York City where we have homes, where we have
apartments, where we have houses that are used for illegal activity and sometimes even used for illegal activity with the
knowledge of the occupant. But since the occupant or the owner is not the person that does that criminal activity, civil asset
forfeiture is frequently the only way that we can get it. If an airplane that is used for drug smuggling, for example, belongs
to the wife of the defendant or belongs to a corporation or to his partner, this is a way that we can get at that article of
crime.

Also, civil forfeiture is the only way to seize drug money that is carried by a courier when there is no way to know
exactly which drug  dealer it belongs to. Eighty-five pe rcent of such civil forfeitu re cases are  uncontes ted. Without civil
forfeiture this money w ould have to be release d to the courier.

Again civil forfeiture is the only way to shut down a crack house or a property. Civil forfeiture is needed when we do
not, we are not, when we are seizing something under federal law when the crime has happened under State law.

Mr. FRANK  of Massachusetts.

Mr. Chairman, will the gentleman yield?

Mr. WEINER.

I yield to the gentleman from Massachusetts.

Mr. FRANK  of Massachusetts.

He said, and I thank the gentleman for yielding; he said that some of the 85 percent of them were uncontested. Is the
gentleman telling us that one could not meet the standard of clear and convincing in an uncontested case?

Mr. WEINER.

If I can reclaim my time, what I am arguing to the gentleman from Massachusetts is that there are some people who
have look ed on and  listened to the  debate and said why is it that we sh ould have  civil forfeiture  statutes at all? W hy is it
necessary that they exist in the law?

The gentleman from Illinois, the distinguished chairman, raised a very interesting question about whether it is indeed an
un-American thing  to do, and w hat I am trying to do is lay o ut the ways in the real w orld law en forcemen t authorities all
across this co untry who from A to Z have lin ed up in favor of the Hutchinson -Weiner-Sweeney amendment are  using it.

Mr. FRANK  of Massachusetts.

Mr. Chairman, will the gentleman yield again?
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Mr. WEINER.

I yield to the gentleman from Massachusetts.

Mr. FRANK  of Massachusetts.

I understand, but the amendment is to a bill which leaves civil forfeiture in place, and the gentleman just cited as an
argument for the amendment, presumably, that many, many of these are uncontested.

Now the underlying bill says they just have to meet the clear and convincing standard, and I am arguing that in an
uncontested case one does not have to be a crack lawyer to meet the standard of clear and convincing, so that is an
irrelevancy  on the question of the amendment versus th e underlyin g bill.

Mr. WEINER.

As I reclaim  my time, I guess I understand from  that question  and that argument tha t the gentlem an from M assachusetts
supports civil forfeiture in those cases.

Mr. FRANK  of Massachusetts.

If the gentleman would yield, I congratulate the gentleman on getting me to acknowledge what has been my policy for
years and what is the Chairman's policy. The gentleman is flailing away at a straw man. I do not see anything on here that
totally abolishes civil forfeiture anywhere.

Mr. WEINER.

In fact, I would say to the gentleman from Massachusetts, the straw man here is the argument that these abuses represent
the true state of civil forfeiture law in this country. In fact, these things that I am listing are how indeed law enforcement
authorities every day are using the civil forfeiture statute. The abuses that exist, and they do, they represent the straw man
in this debate because indeed we all want to do away with the abuses.

The question becomes do we then say by doing away with these abuses do we obviate all civil forfeiture statutes? The
gentleman from Illino is, the very d istinguished  chairman , argued on the well o f this House that it was un- Amer ican in
some way, and all I am trying to delineate for the American people and for the folks in this Chamber; the fundamental
argument has emerged: Should we have civil forfeiture, and I believe we should.

Mr. HYDE.

Mr. Chairman, I move to strike the last word.

As my colleagues  know, w e a have a lo t of fevered  debate around here  by well-m eaning people, and th at is fine, that is
what this place is all about. So I just want to say a few things about the amendment offered by my good friend, the
gentleman from Arkansas (Mr. HUTCHINSON ), the gentleman from New York (Mr. SWEENEY), and the gentleman
from New Y ork (Mr. WEINER). It is so unfair, it is unfair.

Mr. Cha irman, I will tell my colleagues why it is unfair. Th e bill, the underlying bill, guarantees  a property  owner is
considered an innocent owner and receives protection from forfeiture if he or she notifies the police of the unauthorized
illegal use of his or her property by others and revokes their permission to use the property. That is the innocent owner
defense. Is that fair? Well, I think it is, but it is not in their bill. They do not permit an innocent owner who has gone to the
police and  said, "Som e of my tenants are selling dope, an d I have tried  to evict them, and they th rew a knife at me." W ell,
he loses his building because they do not have an innocent owner defense in their substitute.

Now, they do not protect innocent heirs. Somebody inherits something, and 10 years ago it was used in a crime, he does
not know about it, totally innocent; he loses his property. I know the police like that; they like those assets. I understand
that. The substitute does not require the government to establish the forfeitability of the property before completion of
discovery. As the gentleman from Michigan (Mr. CONYERS) said, seize now and prove later. That is a wonderful idea;
that is very fair.

The substitute dramatically expands the field of civil asset forfeiture; no hearings on that at all. It weakens almost all of
our reforms. The burden of proof belongs with the government when  they are punishing someone, and this is pun ishment.
It has been held to be punishment, quasi criminal, and therefore their standard ought to be, ought to be, clear and
convincing.



May 2000 CAFRA Legislative History

328

Now, Mr. Constantine had an interesting quote there, and I have nothing but admiration for people who are fighting the
drug battle,  but I did not h ear a peep  out of those  people while all of these  abuses were going o n, while pe ople had their
property confiscated on probable cause. I would think more of their essential fairness had they brought this to our attention
and not some newspaper man.

Mr. WEINER.

Mr. Chairman, will the gentleman yield?

Mr. HYDE.

I yield to the gentleman from New York.

Mr. WEINER.

Mr. Chairman, first of all just a point of correction on a couple of points.

We do indeed have an innocent owner defense in the Sweeney-Hutchinson-Weiner substitute, and as to the point that
there were not hearings on the bill, this virtually identical bill passed by  26 to 1 last year in the Com mittee on the Judiciary
of this House.

Mr. HYDE.

Mr. Chairman, I did not hear the gentleman.

Mr. WEINER.

Our substitute passed 26 to 1 last year in the Committee on the Judiciary of this House.

Mr. HYDE.

Last year I tried to compromise with the Justice Department. I bent over backwards trying to accommodate everybody,
and the more their bill grew and was distorted into areas where I did not want it to go, I lost support, and finally I had a nice
shell of nothing. So I decided to get pure and go back to the original bill, and that is what we are doing.

Mr. WEINER.

I just want a clarification on the notion that there was no hearings because indeed there were.

Mr. HYDE.

There were no hearings on the burden of proof and things like that, and the gentleman from New York was not here.

Mrs. MEEK of Florida.

Mr. Chairman, I move to strike the requisite number of words.

Mr. Chairman, I have an amendment at the desk.

The CHAIRMAN.

The gen tlewoman's amend ment can  be considered during a later section in the bill.

Mrs. MEEK of Florida.

That is true, but I amended both of them. I amended *H4869 this particular  bill as well as the later bill.

PARLIAMENTARY INQUIRY

Mr. FRANK  of Massachusetts.

Parliamentary inquiry, Mr. Chairman.
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The CHAIRMAN.

The gentleman will state his parliamentary inquiry.

Mr. FRANK  of Massachusetts.

Mr. Cha irman, if there  were to be  unanimous consen t for it to be offered now since it migh t not get too fa r along, would
that be in order, to ask for unanimous consent that the gentlewoman be allowed to offer it now?

The CHAIRMAN.

Does the  gentlewo man from  Florida have an amendmen t to this amendment?

Mrs. MEEK of Florida.

Yes, I do.

The CHAIRMAN.

Would she present it to the Clerk?

Mrs. MEEK of Florida.

Yes, it has been presented, and it is preprinted in the CONGRESSIONAL RECORD.

AMENDMENT OFFERED BY MRS. MEEK OF FLORIDA TO THE AMENDMENT IN THE NATURE OF A
SUBSTITUTE OFFERED BY MR. HUTCHINSON

Mrs. MEEK of Florida.

Mr. Chairman, I offer an amendment to the amendment in the nature of a substitute.

The Clerk read as follows:

Amendm ent offered by Mrs. M EEK of Florida to the amendment in the nature of a substitute offered by Mr.
HUTCHINSON:

At the end add the following:

SEC. 5. FORFEITURE FOR ALIEN SMUGGLING.

Section 981(a)(1) of title 18, United States Code, is amended by adding at the end the following:

"(l)(1) Any conveyance, including any vessel, vehicle, or aircraft which has been used or is being used in commission of
a violation of section 274(a) of the Immigration and Nationality Act (8 U.S.C. 1324(a)); and

"(2) Any  property, real or personal that-

"(A) constitutes, is derived from, or is traceable to the proceeds obtained, directly or indirectly, from the commission of
a violation of section 274(a) of the Immigration and Nationality Act (8 U.S.C. 1324(a)); or

"(B) is used to facilitate, or is intended to be used to facilitate, the commission of a violation of such section.

Mrs. MEEK of Florida (during  the reading).

Mr. Chairman, I ask unanimous consent that the amendment be considered as read and printed in the RECORD.

The CHAIRMAN.

Is there objection to the request of the gentlewoman from Florida?

There was no objection.
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Mrs. MEEK of Florida.

Mr. Chairman, my amendment addresses the pernicious practice of alien smuggling which is so often experienced in my
area of sou th Florida. It is a  huge problem there , especially those who  bring passengers in fro m Haiti and Cuba to  south
Florida, frequently on unsafe and rickety boats, and many times under dangerous conditions, and many times with the loss
of life.

For example, in March of this year, Mr. Chairman, an alien smuggler's boat sank off the coast of West Palm Beach,
Florida, and depending upon whether or not the Coast Guard or press reports of this horrendous tragedy, whether those
reports are correct, there were some 15 to 40 Haitian passengers who drowned because of that illegal smuggling act of
bringing these poor and disadvantaged people from  Haiti.

These heartless and inhumane alien smugglers are really parasites. They are making huge sums of money from these
poor people who are fleeing from very bad conditions in their own countries. They seek to come to this country by any
means because of their desperate condition, and they become easy prey for the smugglers, and they want to come to the
United States.

We must provide law enforcement w ith some available remedies to assu re that the smugglers cannot contin ue to explo it
vulnerable communities such as the Haitians and the Cubans. Unfortunately, the existing civil asset forfeiture provisions for
alien smuggling, they are far more limited than those available to address drug offenses, and there is a considerable need
here for stronger, stricter regulations on these alien smugglers.

Current law authorizes the forfeiture of vehicles, vessels, and aircraft used to commit alien smuggling offenses. This has
proven to be a very good law enforcement tool that the INS uses more than 12,000 times a year. But the law itself has some
very glaring loopho les. We know that the re are other types of prop erty other tha n vessels an d vehicles and aircraft tha t will
facilitate the kin d of illegal stuf f that the smugglers are doing. But this type of p roperty righ t now is no t subject to civ il
asset forfeiture.

To give just one example of that, alien smugglers use electronic gear to monitor law enforcement activity directed
against alien smuggling. The smugglers also use very large and well-equipped warehouses where vehicles, vessels and
even human beings, many times, are stashed to avoid detection by the Coast Guard or the Border Patrol. Yet these other
types of property currently are not subject to civil asset forfeiture.

Suffice it to say, Mr. Chairman, that there is an arena where current laws do not cover what is going on with these
people who are dealing in human cargo. So my amendment seeks to correct these deficiencies by expanding the scope of
permissible civil asset forfeiture in alien smuggling.

Law enforcemen t should have the ability  to reach any property  that is owned by the sm ugglers. R ight now they do no t.
There is no  logical reason why they canno t.

I thank the distinguished chairman, and I thank the people who are offering this substitute amendment, Mr. Chairman,
for expressing their willingness to address this major problem that I have brought up between now and conference.

Mr. Chairman, based upon their statements and upon my understanding of what they have said, that they will address
this later, I ask unanimou s consent to  withdraw  my amen dment.

The CHAIRMAN.

Is there objection to the request of the gentlewoman from Florida?

There was no objection.

Mr. GILMAN.

Mr. Chairman, I move to strike the requisite number of words.

(Mr. GILM AN asked  and was given  permission to revise and  extend his remarks.)

Mr. GILMAN.

Mr. Cha irman, I rise in  support of  the substitute  presently before us, and I urge my  colleagues to support it as well. It is
a carefully drawn proposal with the input of the Department of Justice and the law enforcement community. It, too, has an
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innocent o wner defense. It also w orks to make certain that the defense will not be used by  any criminals to shield their
property.

The underlying  Hyde bill is opposed  by the DEA , the International Association  of Chiefs of Police, by the  New Yo rk
State Police, the New  York attorneys general, the New Y ork State District Attorneys Association, the National Sheriffs
Association, the Fraternal Order of Police, the national drug enforcement officers, among just a few in our law enforcement
community. These are the frontline forces in our fight against illicit drugs and crime. We should heed their sound advice
and be wary o f anything that can make their already difficult job any h arder.

Our superintenden t of the New  York Sta te Police, an  outstanding and ded icated police officer, and who once served in
my district, put this whole debate in proper perspective when he wrote me on June 18 stating, and I quote, we are aware of
no instance since the inception of the Federal equitable forfeiture sharing program of any case involving this agency
whereby a hardship was endured by any innocent owner, close quote.

Let us not throw out the baby with the bath water while we try to reform asset forfeiture. Accordingly, I urge a vote for
the Hutchinson-Weiner-Sweeney substitute. I think it is a well-crafted and well-thought-out compromise that was
develope d last year w ith the input o f those who have been fighting  the scourge of drugs and crime each and every day  all
across our Nation.

Mr. Chairman, I insert the following correspondence for the RECORD:

STATE OF NEW YOR K, EXECUTIVE CHAMBER , New York, NY, June 23, 1999.

Hon. BENJAMIN A. GILMAN, U.S. House of Representatives, Rayburn Office Building, Washington, DC.

DEAR CONGRESSMAN GILMAN: I take this opportunity to express New York State's concern with regard to H.R.
1658 which is imminently scheduled to come befo re the full Ho use of Representatives for vote. P assage of H .R. 1658  will
seriously impair law en forcement's ability to seize assets of c riminal enterprises. As such , when Congressman Hyde offers
H.R. 1658 to address criminal asset forfeitures, I strongly urge members to support the substitute amendment being offered
by Congressman Sweeney, Weiner and Hutchinson.*H4870

One of the most potent weapons in our efforts to combat illegal drugs and other organized criminal activity has been
compreh ensive Federal forfeitu re statutes tha t strip criminal enterprises o f their accum ulated wealth and distr ibute it to state
and local law enforcement agencies. Th e forfeited assets are then  utilized by law  enforcem ent agenc ies to augment their
capacity to combat a broad array of criminal activity.

New York has been the major recipient of these shared forfeited assets. Indeed, since inception of this program in 1985,
New York State law enforcement agencies have received over $380 million in forfeited assets, more than three times the
amount of any other state. The New York State Police, alone, have received in excess of $100 million, enabling the agency
to build a new $25 million Forensic Investigation Center funded entirely by forfeited assets returned to New York State.
State and local police and prosecutors throughout the State received over $28 million in federally forfeited criminal
proceeds in 1998 alone.

Unfortunately, this very laudable and effective program is threatened by H.R. 1658 as introduced by Congressman Hyde
which, in my view, has the potential of decimating the forfeited asset sharing program in New York and across the nation.

Under the legitimate guise of protecting the righ ts of "innocent" own ers, the bill unfortunately  goes far beyond what is
reasonab ly necessa ry to accom plish that goal and restructures the Federal forfe iture law in a  manner that tips the scale
sharply in favor of the criminal. The unrealistically high bu rdens of proof the H yde language p laces upon police office rs
and the government, its provisions that eliminate cost bonds, permit transfer of assets to relatives, and permit the utilization
of seized assets for legal fees w ill, I believe, hasten the demise of an  outstanding program , and result in millions of dollars
of tainted crim inal assets be ing retained  by organ ized criminal enterprises. It is, therefore , no surprise  that H.R. 1 658 is
strongly opposed by virtually every law enforcement organization in the country, as sell as the United States Department of
Justice.

Fortunate ly, to the extent that minor corrective m easures are  needed w ith regard to F ederal forfe iture, there are  realistic
alternatives to H.R. 1658 which deserve your consideration and support. The substitute amendment being offered by
Congressmen Sw eeney, H utchinson , and Weiner, strength ens the procedures that protect truly  innocent owners, w hile
preserving the inherent integrity of the forfeiture laws.

I respectfully request that you vote against H.R. 1658, unless the Sweeney/Weiner/Hutchinson amendment passes.
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Please contact me if I can provide further information. Thank you for your assistance.

Sincerely,

KATHERINE N. LAPP.

-------------------------

NEW YORK STATE POLICE, STATE CAMPUS, Albany, NY, June 18, 1999.

Hon. BENJAMIN A. GILM AN, Member of Congress, U.S. House of Representatives, Rayburn House Office
Building, Washington, DC.

Re: H.R. 1658.

DEAR CON GRESSMAN  GILMAN: As you know, I have expressed our strong opposition to the above-referenced
measure. As a result of follow-up discussions by counsel from our respective offices, I would like to reiterate one particular
point that has surfaced  in relationsh ip to this bill.

We are aware of no instance, since the inception of the federal equitable forfeiture sharing program, of any case
involving this agency  whereby a hard ship was endured by a truly innocent ow ner.

It is not the inten tion of this agency, nor , in my opin ion, the inten tion of law enforcement in general, to deprive truly
innocent owners of property due to the illegal use of the property by criminals.

I would have no difficulty supporting a measure that protects legitimate inno cent owners such as bona-fide purch asers
or parents who have no involvement of knowledge of the criminal activity. I do believe however, that the above- referenced
measure goes too far in permitting the divestiture of property to others in order to avoid forfeiture.

Thank you for your assistance.

Sincerely,

JAMES W. MCMAHON, Superintendent.

Mr. FRANK  of Massachusetts.

Mr. Chairman, I move to strike the requisite number of words.

Mr. Chairman, I want to speak on the amendment. I say that because not all of the conversation we have had was on the
amendment. My colleague from New York brilliantly argued against a nonexistent proposition, at least existent in the
current context; namely, that we  should do  away w ith civil asset fo rfeiture. There was an  agreement that we sh ould have  it.

The questions are several. One, should the standard that the government has to meet to take someone's property because
that person has either committed a crime or not prevented a crime, should the standard be the lowest possible,
preponderance of the evidence, or should it be the intermediate standard of clear and convincing?

We are in an ironic situation now, and we will be even after the bill is passed, as I hope it will be, because I do not think
it should be changed from that; it is now harder to prove that one is guilty of the crime than to take away one's property,
even though the property may be more. In fact, we have this situation: One may be punished here substantially by the loss
of one's property not fo r committing a crime, bu t for failing to prevent a crime from  being committed. O ne forfeits one's
innocent-owner defense if one has not taken steps to prevent the crime from being committed.

Now, the government need only prove, according to the amendment to the amendment, by a preponderance of the
evidence that one failed to prevent the crime from being committed, and it can take one's property. That seems to me to be
quite astonishing, that there is a lower standard for punishing someone for simply not stopping someone else from
committing a crime tha n from com mitting the c rime. It seems to me one  is more culp able if one commits the  crime, but it is
easier to go after someone in the other circumstance.
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Again, I want to stress, the notion that there is some division between losing one's property in a civil forfeiture and
losing it in a criminal proceeding  exists in very few mind s and in no reality. There is no  difference between  having one's
property taken.

The debate here is clear and convincing versus preponderance. The gentleman from New York said, in 85 percent of the
cases, they are uncontested. Well, I submit that in 85 percent of the cases, if they are uncontested, establishing this to occur
under a clear and convincing standard would not be that hard. O ne canno t lose, it seems  to me, an uncontested case simp ly
because the standard of truth is too high. We could probably meet beyond a reasonable doubt. We could probably meet
absolute certainty, but we could certainly meet clear and convincing. So in those cases which are uncontested, the
amendment is, of course, irrelevant. In those cases which are uncontested, there is no dispute, and one could easily win.

Mr. WEINER.

Mr. Chairman, will the gentleman yield?

Mr. FRANK  of Massachusetts.

I yield to the gentleman from New York.

Mr. WEINER.

Mr. Cha irman, we seem to have a prob lem abou t the premise . The gen tleman seems to believe that the premise of civil
asset forfeiture is always to be punitive, to penalize someone. In fact, the way it is most often used, as I described in the
examples, is if there is a crack house in the middle of a block that is by being there, that is by its very existence, because
someone fails to take action, what the Fed, in cooperation with the city and State authorities, are seeking to do, is take that
crack house out of circulation.

Mr. FRANK  of Massachusetts.

Mr. Chairman, reclaiming my time, the gentleman is off the point, and I am not going to let him get off the point in my
time.

The question was, should they have to meet the standard of clear and convincing or beyond reasonable doubt. I was
quoting the gentleman where he said, in 85 percent o f the cases they are uncontested. A nd my po int, which  I thought w ould
be uncontested, is that an uncontested case, it is not that hard to meet the standard of clear and convincing, so the
gentleman's crack houses would, in fact, be closed down.

But the notion that it is not punitive I would have to reject. It is always punitive for the government to come and take
away one's property. The notion that there is this nonpunitive confiscation is what is at the heart of this. The notion that one
is found by the government to have done something terrible, and, as a result of that, one is going to lose one's property, and
one is, therefore, not punished does not make any sense.

There are a coup le of other arguments I w ant to make. One , the gentleman said that he  dislikes this because it covers
pending cases. If the gentleman agrees that the current system is unfair, as they say they have, why do we not want to cover
pending  cases? Is the  governm ent entitled to  a remaining quota of  unfairness? How can one agree that the  current sys tem is
wrong and needs changing and then *H4871 say, oh, but all of the poor guys who got caught in this current one, we do not
help them. I would th ink that is a rather contrad ictory argument.

The final point is the business about a lawyer. Again, we ought to stress, opponents of the bill, supporters of the
amendm ent keep ta lking abou t the drug dealer. We are not here ta lking abou t drug deale rs. We are ta lking abou t people
who have been accused either of being drug dealers or of not stopping other people from being drug dealers. And the
question is not how do we punish acknowledged drug dealers, the question is, by what procedure does the government
determine whether or not one is a drug dealer or someone who aided a drug dealer. That is why the underlying bill is so
much be tter than the amendment.

Mr. SWEENEY.

Mr. Chairman, I move to strike the requisite number of words.

Mr. Chairman, I rise in strong support of the Hutchinson-Weiner-Sweeney substitute. This substitute will provide
meaningful reform to asset forfeiture without removing the teeth from the most valuable tool in what seems to be a losing
war against drugs.
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I have been here most of the afternoon listening to the debate, and I recognize that well-meaning people on both sides of
this issue, including our chairman, the gentleman from Massachusetts (Mr. FRANK), and the gentleman from Michigan
(Mr. CONYERS), have attempted to define and seek what is the balance between protecting the private property rights of
innocent individuals, and also, at the same time, give law enforcement the tools they need to combat criminal enterprises.

What we seek in offering this substitute is to define and find those fine points, because we recognize that we are losing
ground on the war o n drugs, an d now, I believe, unfo rtunately, H .R. 1658  will take us a  step backw ards when we really
should be moving forward, Mr. Chairman.

H.R. 1658, while  it protects the rig hts of law-abiding property owners, and that is its intention , and that is in part what it
does do, it also protects law-breaking property owners as well. Is this what we want in the crosshairs in the middle of the
battle on drugs? I do not think so.

Mr. Cha irman, H.R. 1658  rewards c riminals by  allowing th em to challenge every  forfeiture ac tion, regard less of merit,
and provides a free lawyer to do so, inundating the already overburdened Federal court system with frivolous claims. I have
heard the Chairman argue that these folks are not criminals because they have not been proven guilty, but as the gentleman
from New York (Mr. WEINER) pointed out, in 85 percent of the cases, claims are not made. The Supreme Court has ruled
on 11 different forfeiture cases upholding virtually in every one that the constitutional rights of individuals that have broad
claims have not been violated.

We seek balance here. Can we not strike a balance between free enterprise and criminal enterprise? I think we can, and I
think this sub stitute achieves that.

The Hutchinson-Weiner-Sweeney substitute is a rational alternative providing rational reform and uniform standards
without crippling and tying the hands of law enforcement in the war against drugs.

Now, moving from the rational to the excessive, the most outrageous aspect, in my view, of H.R. 1658 is a provision
that allows  heirs to inherit drug fortun es. We have a hard enough tim e as it is in this cou ntry allowing legitima te estates to
pass to legitimate heirs without making it easier for criminals to literally take the money and run, and that is what we
attempt to close here in this substitute.

The loophole in H.R. 1658 would allow drug k ingpins and other criminals who have amassed illegal fortunes to pass
their wealth to their heirs, not just wives and children, but also friends, mistresses and business associates.

Mr. Chairman, this substitute protects legitimate, innocent owners such as bona fide purchasers, or parents who have no
involvem ent in or kno wledge o f criminal ac tivity, without undercu tting the ability  of law enfo rcement to  forfeit prope rty
from drug dealers, terrorists, alien smugglers and other criminals.

At a time when the street price of heroin has dropped dramatically and the supply has increased, we must not weaken
law enforcement's ability to fight drugs. I rise, therefore, in strong support of this substitute because it brings about
balanced reforms to c ivil asset forfeiture without compromising law en forcement's ability to seize the asse ts of drug dealers
and racketeers. When the heroin market rivals the stock market, why would we want to scale back the efforts of our police?

Law enforcement officers risk their lives every day to keep our neighborhoods safe. They patrol the dark ally, raid the
drug dens and meth labs, and they patrol the borders in the dark of night. Many men and women do these things every day,
risking their lives to make our neighborhoods safer.

I am not prepared to undercut the good work of law enforcement, Mr. Chairman. That is why I support this substitute,
and strongly urge my colleagues to do the same.

If Members seek safer streets, support this substitute. If they believe that we ought to be tougher on criminals than on
innocent people, support the Hutchinson-Weiner-Sweeney substitute. If Members support the good work of law
enforcement, they should support this substitute. If they seek to do the right thing for America, support this substitute.

Mr. Cha irman, I urge my collea gues to do  that.
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AMENDMENT NO. 15 IN THE NATURE OF A SUBSTITUTE OFFERED BY MR. PAUL AS A
SUBSTITUTE FOR AMENDMENT NO. 25 IN THE NATURE OF A SUBSTITUTE OFFERED BY MR.
HUTCHINSON

Mr. PAUL.

Mr. Chairman , I offer an amendment in the nature of a substiute as a  substitute for amendm ent the in the nature of a
substitute.

The Clerk read as follows:
Amendment No. 15 in the nature of a substitute offered by Mr. PAUL as a substitute for amendment No. 25 in the

nature of a substitute offered by Mr. HUTCHINSON:

Strike all after the enacting clause and insert the following:

SECTION 1. FORFEITURE CONDITION.

No property may be forfeited under any civil asset forfeiture law unless the property's owner has first been convicted of
the criminal offense that makes the property subject to forfeiture. The term "civil forfeiture law" refers to any provision of
Federal law (other than the Tariff Act of 1930 or the Internal Revenue Code of 1986) providing for the forfeiture of
property other than as a sentence imposed upon conviction of a criminal offense.

(Mr. PAUL asked and w as given permission to revise and extend his rem arks.)

Mr. PAUL.

Mr. Chairman, I rise to offer a substitute amendment for the Hutchinson amendment. My understanding is that the Hyde
amendment would improve current situations very much when it comes to seizure and forfeiture, and I strongly endorse the
motivation  of the gentleman from  Illinois (Mr. H YDE) in his bill. I have a sugges tion in my amendment to make this
somewhat be tter.

But I rise in strong opposition to the Hutchinson amendment, because not only do I believe that the Hutchinson
amendment would undo everything that the gentleman from Illinois (Mr. HYDE) is trying to do, but I sincerely believe that
the Hutchinson amendment would make current law worse. I think it is very important that we make a decision here on
whether or not we want to continue the effort to build an armed police force out of Washington, D.C.

The trends have been very negative over the last 20 or 30 years. It has to do a lot with the exuberance we show with our
drug laws. I know they are all well-intended, but since 1976, when I recall the first criminal law that we passed here, they
always pass nearly unanimously. Everyone is for law and order. But I think this is a perfect example of unintended
consequences, the problems that we are dealing with today, because it is not the guilty that suffer. So often it is the innocent
who suffer.

I guess if Members are for a powerful national police and they want to be casual about the civil liberties of innocent
people, I imagine they  could go a long and ruin this bill by  passing the  Hutchinson amendment.

I think it is very important to consider another alternative. Mine addresses this, because in spite of how the gentleman
from Illinois (M r. HYD E) addresses this, wh ich is in a very  positive way, I really w ould like to go one step  further. My  bill,
my substitu te *H4872  amendment, says this: "No property may be forfeited under any Federal civil asset forfeiture law
unless the property ow ner has first been convicted  of the criminal offense that makes the property sub ject to forfeiture."

Is that too much to ask in America, that we do not take people's property if they are not even convicted of a crime? That
seems to be a rather modest request. That is the way it used to be. We used to never even deal with laws like this at the
national level. It is only recently that we decided we had to take away the State's right and obligation to enforce criminal
law.

I think it is time we thought about going in another direction. That is why I am very, very pleased with this bill on the
floor today in moving in this direction. I do not think we should have a nationalized police force. I think that we should be
very cautious in everything that we do as we promote law.

This bill of the gentleman from Illinois (Mr. HYDE) could be strengthened with my amendment by saying that no
forfeiture should occur, but the Hutchinson amendment makes it just the preponderance of evidence that they can take
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property. This is not right. This is not what America is all about. We are supposed to be innocent until proven guilty, but
property is being taken from the American people with no charge of crime.

They lose their property and they never get it back. They cannot afford to fight the courts, and there is a lot of frustration
in this country today over this. This is why this bill is on this floor today. I am delighted it is here on this floo r.

I ask people to vote for my amendment, which would even m ake this a better bill, but certainly I think it would be wise
not to vote fo r the Hutch inson amendmen t to make it much worse. I certainly  think that on  final passage, we certa inly
should support the H yde bill.

Mr. FRANK  of Massachusetts.

Mr. Chairman, I move to strike the last word.

Mr. Chairman, I appreciate the spirit of the gentleman from Texas. I think it goes further than it ought to. I do not think
we ought to restrict this only to cases  where the re was a cr iminal conviction, bu t the gentlem an does h ighlight once again
the importance of fundamental reform.

There is one aspect of the issue that I wanted to go into further. That is, in the substitute offered by the gentleman from
Arkansas and the two gentlemen from New York, one of the things that seems to me most egregious was this notion that
yes, we w ill appoint you a lawyer, but before  we will appoint you  a lawyer our lawyer gets to question you. It re ally is quite
an extraordinary notion.

The current situation is one in which people, in some cases who have been convicted of nothing whatsoever, and who
may, remember, only be accused, and again, let us be clear about this because of the innocent owner issue, they may be
accused not of doing anything wrong, but of not sufficiently working to stop someone else. The someone else may be a
very dangerous person.

So one of the things we need to calibrate here is that if other armed people, dangerous people, bad people are doing
something wrong and someone knows about it, and maybe they are using their property, you have to calibrate how much
risk you have to take to stop it. You may be accused of not having done enough because you may have tried to do
something anonymously, and you m ay not have wanted  to acknow ledge that.

Mr. HUTCHINSON.

Mr. Chairman, will the gentleman yield?

Mr. FRANK  of Massachusetts.

I yield to the gentleman from Arkansas.

Mr. HUTCHINSON.

Mr. Chairman, I just wanted to ask the gentleman from Massachusetts, in reference to the statement that you can
question a claimant who seeks an appointment of attorney, there is a provision in the substitute that says the testimony of
the claimant at such a hearing shall not be admitted in any other proceeding except in accordance with the rules which
govern the testimony.

So it is exclud ed, it would  appear to m e. That was the intent.

Mr. FRANK  of Massachusetts.

I understand that. The gentleman is correct. One can only further terrify this unsophisticated and impoverished
individual whose property you have taken, and you cannot use that in certain circumstances.

Again, I want to go back to where I was. We are talking about someone here who is not even accused of a crime. We
are talking about someone who is accused of not having been sufficiently enterprising in stopping someone else who may
have been a very dangerous person or persons from committing a crime.

The person who failed to be enough of an aggressive stopper has property taken. And because that property is taken, and
this individual now has to prove that he or she is innocent to get the property back, the person who is accused of not having
been vigorous enough in stopping a crime has his or her property taken. He or she then has to prove that they were innocent



CAFRA Legislative History May 2000 

337

and that they really did try to stop it to get the property back. And they cannot afford a lawyer, and probably because the
property which they maybe would have used to pay a lawyer has been seized and is held by the government, to get the
property back, first of all they have to prove that the property that was seized is worth enough compared to what a lawyer
might cost. That seems to me outrageous.

Second ly, they can  then be questioned by the peop le who se ized their pro perty. So they set up this  extraordinarily
intimidating  situation and  say, do no t worry, w e took you r property because w e did not think you worked hard enough to
stop somebody dangerous from doing something bad, and we know you cannot afford a lawyer. Maybe we will appoint
you a lawyer, but first, the people who took your property are going to question you about things. But do not worry, they
will not use it against you.

That is a statement that is le ss likely to be  believed, and we can in fact chill people out o f the effective  exercise of  their
rights.

Mr. HUTCHINSON.

If the gentleman will yield further, Mr. Chairman, the gentleman made the statement that this person would not be under
indictment. A person under indictment could also be subject to a seizure of assets and there could be a hearing. This person
very well would be under crim inal indictment.

Mr. FRANK  of Massachusetts.

I would say two things to the gentleman. First of all, I invite him to read the RECORD. I have poor diction, but I never
said indictment. I never used that. I don't know where it came from. That is not what I said.

I am talking about someone who would not even be indictable because under the gentleman's innocent owner defense,
he is talking about someone, again, and we are making the law for everybody, we are talking about people who are not
even accused of a crime. They are accused of, and my friend, the gentleman from New York, cited these people, they own
a piece of p roperty tha t was being used by  someone else for a crim e, and the people using it might no t be the nices t people
in the wor ld. They m ight be people who are a little intimidating. You could lose your property if you  were not sufficiently
vigorous in trying to stop them.

What if you tried to stop them through an anonymous phone call because you did not want to have your name used, and
they did not know you made the anonymous phone call? You would then have this difficult situation.

Mr. RAMSTAD.

Mr. Chairman, I move to strike the requisite number of words.

Mr. Chairman, I rise in support of the substitute amendment offered by my colleague, the gentleman from Arkansas
(Mr. HUT CHINSON).

Let me say first that I have the deepest respect and admiration for the author of the underlying bill, the gentleman from
Illinois (Chairman HYDE). During my 4 years on the Committee on the Judiciary, I saw firsthand his absolute integrity and
effective leadership, and as I have said hundreds of times before, nobody in this body represents more integrity or greater
character than our beloved gentleman from Illinois (Chairman H YDE).

However, that does not mean he is always right. As chair of the House Law Enforcement Caucus, I have serious
concerns abou t the effect that the Civil Asset Forfe iture Reform Ac t would have on  the law enforcement community's
antidrug efforts. *H4873

As Hennepin Co unty Sheriff Pat McG owan, H ennapin C ounty in M innesota, in  my district, Sheriff Pat McGowan told
me recently, this legislation would absolutely gut the most important tool of law enforcement in the war against drugs.
Make no mistake about it, this forfeiture law as it currently exists is the most important tool of law enforcement in fighting
the war on drugs on the supply side.

The clear  and conv incing standard would deprive law enfo rcement o fficers of a crucial deterren t, as was explained to
me by Sheriff McGowan  and others, while the substantial hardship exem ption in the underlying b ill would let drug dealers
hide their assets before tria l and allow  them to con tinue dealing drugs pending trial.

Also, frivolous claims would be encouraged by this legislation, and would further damage enforcement of drug laws.
Accord ing to many law enfo rcement o fficers with w hom I hav e spoken  about this leg islation, the so -called buy  money to
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enforce drug laws would essentially dry up, because much if not most of the buy money comes from forfeiture of these
assets.

I think Congress needs to listen to the men and women of the Fraternal Order of Police who put their lives on the line
every day in fighting the drug war. We need to help the police and not hurt them by adopting the preponderance of the
evidence standard of proof in the Hutchinson amendment, which is eminently reasonable, and eliminating some of the other
extreme re strictions on  law enforcement in  the underly ing bill.

As a former Criminal Justice Act attorney, Mr. Speaker, a former adjunct professor of civil rights and liberties, certainly,
like every Member of this body, I support individual rights under our Bill of Rights.

However, the current law has consistently been upheld as constitutional. Furthermore, Congress should not aid and abet
drug dealers so they can profit from their illegal actions by weakening this important law.

Yes, there have been some abuses under current law. We all know that. But several unfortunate anecdotal experiences
do not justify legislation that would turn back the clock in the war against drugs.

Let us be smarter than that. Let us support our police officers and other drug enforcement officers on the front lines
every day in this battle. Support the Hutchinson amendment, that represents the original compromise. Let us not tie the
hands of law enforcement. Let us not make their difficult and dangerous jobs even harder. Vote for the Hutchinson
substitute.

Mr. HYDE.

Mr. Chairman, will the gentleman yield?

Mr. RAMSTAD.

I yield to the gentleman from Illinois.

Mr. HYDE.

Mr. Chairman, I just want to express the fact that I heartily disagree with the statement that we are helping drug dealers.
The gentleman is assuming a fact that is not in evidence.

The civil asset forfeiture involves no drug dealers. It involves people who are accused of something at the level of
probable cause, and it is punishing them before they have been adjudicated guilty by confiscating their property. That is the
Soviet Union's way of justice, not America, where one should be, even if one is accused of being a drug dealer, innocent
until one is proven guilty. It is quasi criminal. It is punishment. The Supreme Court has said that, and that is why we need
clear and convincing rather than preponderance.

Mr. RAMSTAD.

Mr. Chairman, reclaiming whatever time might remain, the current law, I am sure the gentleman will agree, has been
upheld consistently as constitutional and not violative of the First, Fourth, Fifth, Sixth, Eighth or Fourteenth Amendments,
any of the amendments in the Bill of Rights that give us our precious civil rights and liberties.

Virtually every police officer with whom I have spoken, both in Minnesota and nationally, as well as FBI Director
Freeh, have stressed  the urgency of retaining  present law  here. Tha t is what I mean by we akening law enforcement's efforts
by tying the ir hands. Let us not do  that. Let us accept the H utchinson  amendm ent.

Mr. BARR of Georgia.

Mr. Chairman, I move to strike the requisite number of words.

Mr. Cha irman, with regard to th e last speaker, I would  cite a recent case just in the la st year by the Suprem e Court,
United States versus Bajakhaian, whatever in the heck that is pronounced, B-A-J-A-K-H-A-I-A-N. Its significance lies, not
in its spelling, but in holding that there is a specific amendment to the Constitution, the Eighth Amendment, that indeed was
the basis just last year in an opinion by Justice Clarence Thomas of the United States Supreme Court that struck down
forfeiture on Eighth Amendment excessiveness grounds.
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So there is very strong judicial authority for the proposal underlying H.R. 1658 as put forward by myself, the gentleman
from Massachusetts (Mr. FRANK), the gentlem an from Michigan (Mr. CON YERS), the g entleman from Illinois (M r.
HYDE), and others that, indeed, our civil forfeiture laws do need to be reformed. Reform is what we are trying to do here.
But let us again be very  clear.

Yes, as the gentleman from Illinois (Mr. HYDE) has stated, if H.R. 1658 is passed by the House, passed by the Senate,
and signed by the President, there will be some slight crimping in the style of law enforcement in terms of proceeding
civilly against seized assets in order to forfeit them. But it will not in any way, shape, or form stop or take away the
important tool that law enforcement has and needs.

H.R. 1658 reforms, it does not eviscerate, it does not kill, it does not repeal, and it will not result in the repeal, the
killing, or the gutting of civil asset forfeiture as a tool for Federal prosecutors.

Of course, remember also, Mr. Chairman, that this does not reach State forfeitures. We are only talking about Federal
civil asset forfeitures here.

This proposal, H .R. 1658 reforms  it. It does not do away w ith it. If, however, somebo dy likes civil asset forfeiture
reform, then they will love the Hu tchinson amendment, because the Hutchinson amendment, in addition to not truly
reforming civil asset forfeiture at its core, vastly, vastly, Mr. Chairman, expands the scope of civil asset forfeiture powers of
this government.

Let me repeat that. The Hutchinson amendment vastly expands the scope, the jurisdiction, the reach of the Federal
Government's cur rent civil asse t forfeiture power. The power , the scope currently tha t the Federa l Government enjoys is
already ex tensive. W e are not arguing that tod ay. It is extens ive. It reaches many dif ferent prov isions of title 18 , which is
the Criminal Code.

If, howev er, one makes even  a cursory reading, Mr. Chairman, of the H utchinson  amendm ent, they w ill see very readily
that it expands exponentially, as the Chairman said previously in his remarks, the scope, the power, the jurisdiction of the
Federal Government to civilly seize and forfeit assets.

At pages 772 and 773 of the Fed eral Criminal Code  and Rules, published by the West G roup, one can see v ery clearly, I
could hold this up, but the Chairman could not read it, because the writing, the printing of the United States Criminal Code
is indeed very small. Y et, the list of the additional predicates or th at is base offenses for which civil asset forfeiture re ly
cover almost two pages, almost two full columns of the United States Criminal Code listing line after line after line after
line after line after line of additional offenses for which the government can use civil asset forfeiture powers.

Therefore, let me repeat this, the Hutchinson amendment, for anybody who wishes to reform, reign in, and refocus back
to its original purpose, which was an extraordinary remedy for law enforcement, the civil asset forfeiture powers of the
government, they must vote against the Hutchinson amendment, because the Hutchinson amendment vastly expands the
asset forfeiture power of the government. There is no way getting around that. It is crystal clear on its face, and that is a
defect in addition to the others that the Chairman and others have already pointed out reasons why this amendment
proposed in the nature of a substitute to H.R. 1658 must be rejected in favor of the underlying bill, H.R. 1658, which does
indeed reform, but does not take away the ability of our Federal prosecutors and law enforcement to seize truly those
aspects of criminal endeavor, the assets that are truly used in furtherance of criminal activity. *H4874

I urge rejection of the proposed amendment in the nature of a substitute, and adoption of the underlying bill, H.R. 1658.

Mr. CANADY of Florida.

Mr. Chairman I move to strike the requisite number of words.

Mr. Chairman, I rise in opposition to the amendment in the nature of a substitute which has been offered by the
gentleman from Arkansas (Mr. HUTCHINSON ). I want to begin by thanking the gentleman from Illinois (Mr. HYDE) for
his outstanding leadership on this important issue. This is the sort of issue that the Committee on the Judiciary should be
very much concerned about, and I am very pleased that the Chairman has made this issue a priority.

I also want to thank my constituent, Mr. David Pobjecky, who brought to my attention a case that highlights the need for
the legislation of the gentleman from Illinois (Mr. HYDE) and the importance of not weakening the legislation that the
gentleman from Illinois (M r. HYDE ) has brought to the floor.
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Mr. Pobjecky, my constituent, is an attorney who has represented the Jones family of Glades County, Florida, whose
property was seized by the Federal Government. It took that family 6 years to gain control of their property even though
they were innocent of any wrongdoing.

In Septem ber of 1988, the United States G overnment seized 4 ,346 acres  of the Jones family ranchland and filed a civil
forfeiture ac tion agains t the ranch based on a p lane crash  that occurred 21/2 yea rs earlier and  on property a quarter  of a mile
from their ranch.

The government alleged that the property was intended to be used as a landing site for cocaine smugglers. The Jones
family denied any knowledge, consent, or participation in the alleged wrongful acts.

The case went to trial 5 years later in October of 1993. In May of 1994, the U.S. District Court for the Southern District
of Florida found for the owners of the ranch. The court ruled that the case presented by the claimants is so clear, and the
response by the United States is sufficiently wanting, that the court has determined that the claimants are, indeed, innocent
owners entitled to the remedy and return of their property.

Judge Hoover who wrote for the court noted that fundamental rights of ownership and the loss of those rights were the
core of this case and concluded with this caution, "in the understandable zeal to enforce the criminal laws, constant
vigilance must be exercised to protect the rights of all, especially those who may be caught up in a net loosely thrown
around those w ho are guilty."

The same court subsequently awarded attorneys' fees and costs to the Jones family for their claim filed Under the Equal
Access to Justice Act. The court found that the United States did not have a reasonable basis in law or fact for bringing the
case to trial and should have concluded that the owners of the ranch could establish an innocent owner defense.

The legisla tion we are  considering today w ould have  ensured that the Jones  family wo uld not hav e suffered th is
injustice at the hands of the government. The bill would change the standard of proof to be satisfied by the government
from probable cause to clear and convincing evidence, as we have been discussing here. The bill would require the
government to prove its case and would eliminate the requirement that a property owner prove his innocence.

The seizure of the Jones family ranch never would have been approved if the United States had been required to prove
by clear and convincing evidence that the ranch was subject to forfeiture.

In 1994 when he finally decided for the  Jones family, Judge H oover said that it is questionable w hether this forfeiture
action ever really had a valid basis. That is the kind of cases that are being brought. Those are the kind  of cases where
people are  having the ir property tied up for year after year a fter year, and it is not right.

Now, this bill would also allow a property owner who prevails in a forfeiture action to sue the government for any
destruction or damage to his property. I go back to the Jones case. The Jones family was unable to maintain their land,
more than 4,000 acres of their ranch from September of 1988 to May of 1994. This resulted in significant damage to the
property, since ranchland needs to be constantly maintained.

Under current law, the Jones family can sue the United States for damage to their land. The bill before the House today
would p rovide the Jones family with at leas t the possibility  of recover ing compensation fo r resulting damage to their
property.

The case  of the Jones family is on ly one example of innocent Am ericans who have had to unde rgo lengthy and cos tly
battles to regain their property. No one in the United States of America should have to go through a legal nightmare like
this. No one in America should be treated this way by the government of the United States. No one in America should be
subjected to such an a rbitrary and destructive use o f governmental po wer.

Now, I want to conclude by urg ing the rejection of the substitute offered by the gentleman  from Arkansas (M r.
HUTCHINSO N). I believe that the gentleman has a proposal here that falls short of solving the problem with current law
and in som e respects actually makes the problem worse. I understand he is operating un der the bes t of intentions , but I
think his proposal does fall short in those respects.

I would also urge the  rejection of the amendm ent offered by the gen tleman from Texas (Mr. PAU L). I believe that there
is a proper place for civil asset forfeiture, and his amendment should be rejected, and the Hyde proposal should be adopted.

Mr. FRANK  of Massachusetts.
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Mr. Cha irman, hav ing consu lted with va rious parties , I ask unan imous consent that de bate on this substitute and all
amendments thereto end at 4:45 p.m., with the remaining time to be divided equally between the gentleman from Arkansas
(Mr. HUTCHINSON ) and the gentleman from Illinois (Mr. HYDE), chairman of the committee.

The CHAIRMAN.

Is there objection to the request of the gentleman from Massachusetts?

There was no objection.

The CHAIRMAN.

Under the terms of the unanimous consent agreement, the gentleman from Arkansas (Mr. HUTCHINSON) and the
gentleman from Illinois (Mr. HYDE) each will control 15 minutes. Debate will conclude at 4:45 p.m.

Mr. HUTCHINSON.

Mr. Chairman , I yield 4 minutes to the gentlem an from Florida (Mr. MICA).

Mr. MICA.

Mr. Chairman, I thank the gentleman from Arkansas for yielding to me.

Mr. Chairman, I rise in opposition to the amendment offered by the gentleman from Texas (Mr. PAUL) in support of the
amendment offered by the gentleman from Arkansas (Mr. HUTCHINSON) in opposition to H.R. 1658.

I think the good Lord knows that, any time we have the distinguished gentleman from Illinois (Mr. HYDE), the
chairman of the Committee on the Judiciary, as an advocate in alliance with the distinguished gentleman from
Massachusetts (Mr. FRANK), and the gentleman from Georgia (Mr. BARR), we have formidable proponents for any
proposition. I reluctantly rise in opposition to their proposal, H.R. 1658.

I chair the Subcommittee on Criminal Justice, Drug Policy, and Human Resources dealing with illegal narcotics. I can
only say that I have never been so inundated in the past number of months on any issue as much as in opposition to H.R.
1658 than by those in our law enforcement community. So I am reluctant to rise in opposition, but let me make a few
comments.

Asset forfeiture is a very critical tool in law enforcement. It allows law enforcement to take the profit out of crime and
pay restitution to victims o f crime. Forfeiture is a critica l element in the fight against drug traffick ing, and it litera lly
ensures that crime does not pay.

In the vast m ajority of cases, the asset fo rfeiture laws, as we have heard, h ave been  very fairly ap plied and e ffectively
applied for the benefit of both law enforcement and the public and our citizens. Forfeiture is an essential component on the
war on d rugs today . Weakening the law s or placing  any unnecessary procedural h urdles in the  paths of pro secutors co uld
undercu t these law enforcement efforts and could provide a w indfall to criminal organizations that co mmit crime  for profit.
*H4875

These are not just my words. This is what is being said about this proposed legislation, H.R. 1658, to me by those in the
law enforcement community.

They say that the burden of proof is too high; that H.R. 1658 forces the government to prove its case by clear and
convincing evidence. The usual standard for civil enforcement actions involving property is the preponderance of evidence.
Thus, 1658 m akes the governm ent's burden in drug ca ses higher than it does in case s involving bank fraud, health care
fraud or procurement fraud, giving, in this instance, those who deal in drugs more protection than bankers, doctors and
defense contractors.

Again, this is what is being said to me by the law enforcement community.

They also  charge tha t this proposal could encourage th e filing of thou sands of frivolous claim s by criminals, their
families, their  friends and  associates. T hey also are telling me, again, that H .R. 1658  lets criminals abscond potentially w ith
cash, vehicles and airplanes. The Hutchinson amendment, I might say, addresses each of these concerns that have been
raised by the law enforcement community.
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Also, they say that H.R. 1658 allows drug dealers to pass drug profits on to their heirs, and this provision is eliminated
by the Hu tchinson p roposal. A nd, finally, they are telling  me that this co uld provide a windfa ll to criminals that we should
eliminate.

Mr. HYDE.

Mr. Chairman , I yield 2 minutes to the gentlem an from Massac husetts (Mr. DEL AHUN T).

Mr. DELAHUNT.

Mr. Chairman, I thank the gentleman for yielding me this time. I think this is important because we continue to hear
about the issue of the burden of proof being a preponderance of the evidence. Well, that is true in most civil litigation. But
this is not pure ly civil litigation , and I think  it is important that my colleagues and  the American public  understand that.

In asset forfeiture cases it has been clearly described by the United States Supreme Court as quasi-criminal in nature.
This is a dec ision that was promulgated by the United S tates Supreme Court. And I da resay to equate the customary c ivil
litigation that is transacted daily in our Federal courts with the kind of proceeding that we are discussing here today on the
floor of the House, asset forfeiture, is absolutely incorrect. It is inaccurate. It is quasi-criminal in nature.

To suggest that a stand ard of proo f of clear and  convincin g is a burden that cannot be met by  prosecuto rs, I daresay , is
not an argument that holds water. Because in the vast majority of these cases the seizure of the asset is done in conjunction
with a criminal investigation, and hopefully, hopefully, that investigation will produce an indictment which will meet an
even high er standard , proof beyond a reasonable do ubt.

So I have to conclude that clear and convincing is an acceptable burden of proof in these cases.

Mr. MCCOLLUM.

Mr. Chairman, I wish to make just a few points.

First, I want to salute Chairman HYDE's commitment to reforming asset forfeiture. He has long been guided by a
principled commitment to civil liberties for all citizens and a genuine concern that our forfeiture laws not be abused. He has
been a leader in pursuing needed reforms of our forfeiture laws, and I want to commend his efforts to bring this bill to the
floor. I share Chairman  HYDE 's concerns. We m ay disagree on som e of the specifics, but I support his goal and the core
reforms contained in H.R. 1658.

Second, I want to note that H.R. 1658 is actually part of a larger trend to reform asset forfeiture that has been underway
for most of this decade. Indeed, over the last 7 years the U.S. Supreme Court has handed down 11 asset forfeiture cases,
that, taken together, have led to substantial reforms of our asset forfeiture laws and increased the due process protections
afforded individuals. T hese cases, in turn, have led the Departmen ts of Justice an d Treasury to substan tially revise the ir
seizure and forfeiture policies.

Because of these shifts over the last 7 years, it is now the case that under current law, property owners have a right to a
jury trial in civil forfeiture cases; real property may not be seized without prior notice and a hearing; and all forfeitures
must be proportional to the gravity of the underlying criminal offense. In other words: the law has been evolving to reflect
more and more the concerns of Mr. HYDE. Changes to the law have anticipated his criticism.

Mr. Chairman, now more than ever, asset forfeiture is a vital law enforcement tool. In my home state of Florida it may
well be the single most important weapon that Federal, State and local law enforcement use in their heroic efforts to combat
the illegal drug trade.

And that, Mr. Chairman, continues to be my principal concern when we talk about reforming asset forfeiture: Will our
ability to effectively combat the flood of illegal drugs into our country be unduly hampered by the proposed reforms?

Heroin and cocaine continue to pour into the United States from abroad, endangering the future of our children and
spreading fear through countless neighborhoods and communities. Clandestine methamphetamine labs are now operating
throughout the entire country, pumping ou t their poison  that destroys people an d pollutes our environment.

Today, on the streets of our country drug quantity is up, drug purity is at all-time highs and the price is down. We
shouldn't b e surprised  then to learn  that drug use among  our children is skyrocketing. Indeed, there is a  drug crisis
engulfing  our young people today. The  numbers  are simply shocking . From 1992-1997 , drug use among yo uth aged 12 to
17 has more than doubled. It's up 120%! That's an increase of 27% in the last year alone. For kids aged 12 to 17, first-time
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heroin use has increased 875% from 1991 to 1996! From 1992 to 1996, marijuana use increased by 253 percent among
eighth-graders, 151 p ercent among tenth-graders, an d 84 percent among  twelfth-graders. Ove rall, among  kids aged  12 to
17, marijuana smoking has jumped 125% from 1991 to 1997!

Mr. Chairman, I believe this is unacceptable. We owe our children every effort to rid our streets and schools of drugs
and the violence that accompany the drug trade. We must rededicate ourselves to a drug-free America.

And that means we must take care when we seek to reform our forfeiture laws that we do not render them ineffective.

Last Congress, I supported the compromise forfeiture bill that Mr. HYDE steered through the Judiciary Committee by a
vote of 26 to 1. That bill contained the core reforms that are in H.R. 1658. It also won the support of the law enforcement
community as a balanced set of  reforms tha t left forfeiture a v iable tool. I continue to support the p rovisions fro m that bill,
and for that reason, I will be supporting the Hutchinson amendment which reflects the key provisions of that compromise
bill. I believe that H.R. 1658, as amended by the Hutchinson amendment, reforms our forfeiture laws while leaving them
still useful in our nation's counter-drug efforts.

Mr. PICKERING.

Mr. Cha irman, I rise in  support of  Mr. HU TCHINSON 'S substitute  to H.R. 1658, the A sset Forfeitu re Bill.

We all agree the fundamental principle of fairness should play a central role in asset forfeiture proceedings: the burden
of proof should be on the government; the government should not hold property without probable cause; a property owner
should have an early opportunity to challenge a seizure of assets and innocent owners should be protected.

These examples of fairness are already important features of current asset forfeiture law, and are advanced in the
Hutchinson substitu te without u ndermin ing the important role asset forfeiture law plays in  modern law enforcement.

Today in my district, State and Local Law Enforcement officials confront sophisticated criminals and criminal
enterprises in possession of illegal property, and in many circumstances, controlling vast ill-gotten resources. Asset
forfeiture law allows State and Local law enforcement officials to separate these criminals and enterprises from their illegal
resources, denying them the use of these resources to continue their criminal businesses or defend themselves from
personal criminal charges. Any mod ification in asset forfeiture law shou ld preserve this important effec t of asset forfeiture
on criminals.

While reform of asset forfeiture law to reduce the already infrequent, occasional unfair outcome for a particular
individual is appropriate, criminals should not benefit from the modifications designed to improve and bolster the rights of
innocent property owners and law abiding citizens.

The Hutchinson substitute produces this sensible reform without removing from our local law enforcement officials one
of their most important and effective tools against criminals and their crack houses, drug money, drug vehicles and the
myriad of other resources and property criminals possess.

It is important to remember the focus of asset forfeiture law is the illegal property. The illegal property itself, be it drug
money or its proceeds in the form of cars, or planes or houses, is subject to forfeiture because it constitutes the boun ty of a
criminal en terprise, and  thus is illegal. It is illegal in and o f itself, like hero in itself, or cocaine, and thus similarly  *H4876
subject to forfeiture. Insofar as a person unconnected to the criminal enterprise has a legal property interest in the property,
he or she may state their claim and reclaim their property.

Under current law, criminals and those with illegal interests in the property are distinguished from those with legal
interests by procedures in the law which the Substitute preserves. Unlike the bill advanced by the respected Chairman of
the Judiciary Com mittee, the substitute strengthens this d istinction, protecting the innocen t while disentitling the criminal. I
urge passage of the Hutchinson substitute.

Mr. HYDE.

Mr. Chairman, I yield back the balance of my time.

Mr. HUTCHINSON.

Mr. Chairman, I yield back the balance of my time.

The CHAIRMAN.
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The question is on the amendment in the nature of a substitute offered by the gentleman from Texas (Mr. PAUL) as a
substitute for the amendm ent in the nature of a substitute offered by the gentleman  from Arkansas (M r. HUTCHINSO N).

The amendment in the nature of a substitute offered as a substitute for the amendment in the nature of a substitute was
rejected.

The CHAIRMAN.

The question is on the  amendmen t in the nature of a substitute offered by the gentleman from  Arkansas (Mr.
HUTC HINSO N).

The question was taken; and the Chairman annou nced that the noes appeared to have it.

RECORDED VOTE

   Mr. HUTCHINSON.

   Mr. Chairman, I demand a recorded vote.

   A recorded vote was ordered.

   The vote was taken by electronic device, and there were-ayes 155, noes 268, not voting 11, as follows:

<Roll No. 254>

AYES-155

Allen   Andrews   Bachus   Baird   Ballenger   Barcia   Barrett (WI)   Barton   Bateman   Bilbray   Blagojevich   Blumenauer   Blunt   Boehlert   Bonior
Boswell   Boyd   Brady (TX)   Bryant   Buyer  Calvert   Capps   Cardin Castle   Chambliss   Coburn   Collins  Condit   Cooksey   Cramer   Crowley
Cubin   Deal   Deutsch  Dickey   Dixon   Doggett   Dooley   Dunn   Edwards Ehlers  Ehrlich   Etheridge   Fowler   Frelinghuysen   Gekas   Gilman 
Gordon Goss   Green (WI)   Greenwood   Gutierrez   Hayes   Herger   Hill (IN) Hilleary   Hoeffel   Holden   Holt   Hooley   Horn  Houghton   Hoyer
Hulshof   Hutchinson   Inslee   Isak son   John  Johnson (CT)   Jo nes (NC) Jones (OH)   Kildee   Kin d (WI)  Kleczka   Knollenb erg   Kuykendall  
Larson Latham   Leach  Levin   Lowey   Luther   Maloney (CT)   Maloney (NY) McCarthy (NY)   McCollum   McCrery   McDermott   McHugh  
McIntyre   McNulty M ica   Miller (FL)   Moore   Moran (KS)   M oran (VA)   Morella  Myrick  Norwood   Nussle   Ose   Ox ley   Pallone   Pascrell 
Peterson (MN) Pickering   Pomeroy   Porter   Portman   Pryce (OH)   Quinn   Ramstad Regula   Reyes   Reynolds   Rogers  Ros-Lehtinen   Rothman  
Roukema   Salmon Sanchez   Saxton   Shaw   Shays   Sherman   Shows   Sisisky   Slaughter Smith (WA)  Souder   Stabenow   Stearns   Stupak  
Sweeney   Taylor (MS) Terry   Thomas   Thompson (CA)   Thornberry   Thune   Thurman  Turner Visclosky   Vitter   Walden   Walsh   Waxman  
Weiner  Weldon (FL)   Weldon (PA)   Weygand   Whitfield   Wolf   Wu   Young (FL)

NOES-268

Abercrombie   Ackerman   Aderholt   Archer   Armey   Baker  Baldacci   Baldwin   Barr   Barrett (NE)   Bartlett   Bass  Becerra   Bentsen   Bereuter
Berkley   Berry   Biggert  Bilirakis   Bishop   Bliley   Boeh ner   Bonilla Bono   Borski  Bouch er   Brady (PA)   Brown (FL)   Brown (O H)   Burr  
Burton Callahan   Camp   Cam pbell   Canady   Cannon   C apuano   Carson  Chab ot Chenoweth   Clay   Clayton   C lement   Clyburn   Coble  Com best  
Conyers Cook   Cox   Co yne   Crane   Cumming s  Cunningham   Dann er   Davis (FL) Davis (IL)   Davis (VA)  DeFaz io   DeGette   Delahunt  
DeLauro   DeLay DeM int  Diaz-Balart   Dicks   Dingell   Doolittle   Doyle   Dreier   Dun can Emerson   Engel   English   Esh oo   Evans   Everett  
Ewing   Farr   Fattah Filner   Fletcher   Foley   Forbes   Ford   Fossella  Fran k (MA)   Franks (NJ)   Frost   Gallegly   Gan ske   Gejdenson  Gepha rdt  
Gibbons   Gillmor Gonzalez   Goode   Goodlatte  Goodling   Graham   Granger   Green (TX) Gutknecht   Hall (OH)  Hall (TX)   Hansen   Hastings
(FL)   Hastings (WA) Hayworth  Hefley   Hill (MT)   Hilliard   Hinchey   Hinojosa   Hobson Hoekstra   Hostettler   Hunter   Hyde   Istook   Jackson
(IL)  Jackson-Lee (TX)   Jefferson   Jenkins   Johnson, E. B.   Johnson, Sam   Kanjorski Kaptur   Kelly   Kennedy   Kilpatrick   King (NY)   Kingston  
Klink   Kolbe Kucinich   LaFalce   LaHood   Lampson  Lantos   LaTourette   Lee   Lewis (CA) Lewis (GA)   Lewis (KY)  Linder   Lipinski   LoBiondo 
 Lofgren   Lucas (KY) Lucas (OK)  Manzullo   Markey   Martinez   Mascara   Matsui   McCarthy (MO) McGovern   McIntosh   McKeon   McKinney  
Meehan   Meek (FL)  Meeks (NY) Menendez   Metcalf   Millender-McDonald   Miller, Gary   Miller, George Minge   Mink   Moakley   Murtha  
Nadler  Napolitano   Neal   Netherc utt Ney   Northup   Oberstar   Obe y  Olver   Ortiz   Owens   Pastor   Paul Payne   Pea se   Pelosi  Peterson (PA)  
Petri   Phelps   Pickett   Pitts Pombo   Price (NC)   Radanovich    Rahall   Rangel   Riley   Rivers   Rodriguez R oemer   Rogan   Rohrab acher  
Roybal-Allard   Royce   Rush    Ryan (WI)   Ryun (KS)   Sabo    Sanders   Sandlin   Sanford   Sawyer  Sca rborough   Schaffer Schako wsky   Scott  
Sensenbrenner  Serrano   Session s   Shadegg   Sherwood Sh imkus   Shuster  Simpson   Skeen    Skelton   Smith (MI)   Smith (NJ)   Smith (TX)  Snyd er  
Spence   Spratt   Stark   Stenholm   Strickland   Stump  Sununu   Talent   Tancredo   Ta nner   Tauscher   Tauzin   Taylor (N C) Thompson (MS)   Tiahrt  
Tierney   Toomey   Town s   Traficant   Udall (CO) Udall (NM)   Upton    Velazquez   Vento   Wa mp  Waters   Watkins   W att (NC) Watts (OK)  
Weller   Wexler  Wicker   Wilson   Woolsey   Wynn   Young (AK)

NOT VOTING-11

Berman   Brown (CA)   Costello   Gilchrest   Kasich   Largent  Lazio   McInnis   Mollohan   Packard   Wise

Ms. JACKSON-LEE of Texas, Ms. MCKINN EY, and Messrs. LAFALCE, NEY, ROG AN, KINGSTON , BURTON of
Indiana, FOR BES, HU NTER, and BARTLETT  of Maryland changed their vote from "aye" to "no."

Ms. SLAUGHTE R and Messrs. VITTER, BARCIA, BONIOR , EHLERS, WELDO N of Pennsylvania, and MORAN of
Kansas changed their vote from "no" to "aye."

So the amendment in the nature of a substitute was rejected.
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The result of the vote was announced as above recorded.

Mr. HYDE.

Mr. Cha irman, I ask  unanimous consen t that the rema inder of the  bill be printed  in the REC ORD and open  to
amendm ent at any point.

The CHAIRMAN.

Is there objection to the request of the gentleman from Illinois?

There was no objection.

The text of the remainder of the committee amendment in the nature of a substitute is as follows:

SEC. 2. CREATION OF GENERAL RULES RELATING TO CIVIL FORFEITURE PROCEEDINGS.

Section 981 of title 18, United States Code, is amended-

(1) by inserting after subsection (i) the following:

"(j)(1)(A) In any nonjudicial civil forfeiture proceeding under a civil forfeiture statute, with respect to which the agency
conducting a seizure of property must give written notice to interested parties, such notice shall be given as soon as
practicable and in no case more than 60 days after the later of the date of the seizure or the date the identity of the interested
party is first known or discovered by the agency, except that the court may extend the period for filing a notice for good
cause shown.

"(B) A person entitled to written notice in such proceeding to whom written notice is not given may on motion void the
forfeiture with respect to that person's interest in the property, unless the agency shows-

"(i) good cause for the failure to give notice to that person; or

"(ii) that the person otherwise had actual notice of the seizure.

"(C) If the government does not provide  notice of a se izure of property in accordance w ith subparagraph (A), it shall
return the property and may not take any further action to effect the forfeiture of such property.

"(2)(A) A ny person  claiming property seized in a non judicial forfe iture procee ding may  file a claim with the appro priate
official after the seizure.

"(B) A claim under subparagraph  (A) may not be filed later than 30 days after-

"(i) the date of final publication of notice of seizure; or

"(ii) in the case of a person entitled to written notice, the date that notice is received.

"(C) The claim shall state the claimant's interest in the property.

"(D) No t later than 90  days after a c laim has been filed, the A ttorney General sha ll *H4877 file a complaint for
forfeiture in the appropriate court or return the property, except that a court in the district in which the complaint will be
filed may extend the period for filing a complaint for good cause shown or upon agreement of the parties.

"(E) If the go vernmen t does not file a  complain t for forfeiture o f property in  accordance with subparagraph (D), it shall
return the property and may not take any further action to effect the forfeiture of such property.

"(F) Any  person may bring a c laim under subparag raph (A) w ithout posting bond w ith respect to th e property  which is
the subject of the claim.

"(3)(A) In any case  where the Government files in the appro priate United States district court a co mplaint for forfeiture
of property, any person claiming an interest in the seized property may file a claim asserting such person's interest in the
property within 30 days of service of the Government's complaint or, where applicable, within 30 days of alternative
publication notice.
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"(B) A person asserting an interest in seized property in accordance with subparagraph (A) shall file an answer to the
Government's complaint for forfeiture within 20 days of the filing of the claim.

"(4)(A) If the person filing a claim is financially unable to obtain representation by counsel, the court may appoint
counsel to represent that person with respect to the claim.

"(B) In determining whether to appoint counsel to represent the person filing the claim, the court shall take into account
such factors as-

"(i) the claimant's standing to contest the forfeiture; and

"(ii) whether the claim appears to be made in good faith or to be frivolous.

"(C) The court shall set the compensation for that representation, which shall be equivalent to that provided for
court-appointed representation under section 3006A of this title, and to pay such cost there are authorized to be
appropriated such sums as are necessary as an addition to the funds otherwise appropriated for the appointment of counsel
under such section.

"(5) In all suits or actions brought under any civil forfeiture statute for the civil forfeiture of any property, the burden of
proof is on  the United  States Governmen t to establish, by clear and  convincin g evidence, that the property is subje ct to
forfeiture.

"(6)(A) An innocent owner's interest in property shall not be forfeited under any civil forfeiture statute.

"(B) With respect to a property interest in existence at the time the illegal conduct giving rise to forfeiture took place,
the term 'innocent owner' means an owner who-

"(i) did not know of the conduct giving rise to forfeiture; or

"(ii) upon learning of the conduct giving rise to the forfeiture, did all that reasonably could be expected under the
circumstances to terminate such use of the property.

"(C) With respect to a p roperty interest acquired after the conduct giving rise to the forfe iture has taken place, the term
'innocent owner' means a person who, at the time that person acquired the interest in the property, was-

"(i)(I) a bona fide purchaser or seller for value (including a purchaser or seller of goods or services for value); or

"(II) a person who acquired an interest in property through probate or inheritance; and

"(ii) at the time o f the purchase or acqu isition reason ably without cause to believe that the  property w as subject to
forfeiture.

"(D) Where the  property subject to forfeiture is real property, and the claiman t uses the property as the claim ant's
primary residence and is the spouse or minor child of the person who committed the offense giving rise to the forfeiture, an
otherwise valid innocent owner claim shall not be denied on the ground that the claimant acquired the interest in the
property-

"(i) in the case of a spouse, through dissolution of marriage or by operation of law, or

"(ii) in the case of a minor child, as an  inheritance upon the death of a parent, and no t through a purchase . However,
the claiman t must estab lish, in accordance w ith subparagraph (C), that at the time  of the acqu isition of the p roperty inte rest,
the claimant was reasonably without cause to believe that the property was subject to forfeiture.

"(7) For the purposes of paragraph (6)-

"(A) ways in which a person may show that such person did all that reasonably can be expected may include
demonstrating that such person, to the extent permitted by law-

"(i) gave timely notice to an appropriate law enforcement agency of information that led the person to know the
conduct giving rise to a forfeiture would occur or has occurred; and
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"(ii) in a timely fashion revoked or attempted to revoke permission for those engaging in such conduct to use the
property or took reasonable actions in consultation with a law enforcement agency to discourage or prevent the illegal use
of the property; and

"(B) in order to do all tha t can reason ably be expected, a person is no t required to take steps tha t the person  reasonab ly
believes would be likely to subject any person (other than the person whose conduct gave rise to the forfeiture) to physical
danger.

"(8) As used in this subsection:

"(1) The term 'civil forfeiture statute' means any provision of Federal law (other than the Tariff Act of 1930 or the
Internal Revenue Code of 1986) providing for the forfeiture of property other than as a sentence imposed upon conviction
of a criminal offense.

"(2) The term 'owner' means a person with an ownership interest in the specific property sought to be forfeited,
including a leasehold, lien, m ortgage, recorded security device, or valid assignment of an own ership interest. Such term
does not include-

"(i) a person with only a  general unsecured  interest in, or claim against, the prope rty or estate of another;

"(ii) a bailee unless the bailor is identified and the bailee shows a colorable legitimate interest in the property seized;
or

"(iii) a nominee who exercises no dominion or control over the property.

"(k)(1) A claimant un der subsection (j) is entitled to immediate release of seized property if-

"(A) the claimant has a possessory interest in the property;

"(B) the continued possession by the United States Government pending the final disposition of forfeiture proceedings
will cause substantial hardship to the claimant, such as preventing the functioning of a business, preventing an individual
from working, or leaving an individual homeless; and

"(C) the claimant's likely hardship from the continued possession by the United States Government of the seized
property outweighs the risk that the property  will be destroyed, dam aged, lost, concealed , or transferred if it is returned  to
the claimant during the pendency of the proceeding.

"(2) A claimant seeking release of property under this subsection must request possession of the property from the
appropria te official, and  the reques t must set forth  the basis on  which the  requirements of paragraph (1) are  met.

"(3) If within 10 days after the date of the request the property has not been released, the claimant may file a motion or
complaint in any district court that would have jurisdiction of forfeiture proceedings relating to the property setting forth-

"(A) the basis on which the requirements of paragraph (1) are met; and

"(B) the steps the claimant has taken to secure  release of the  property fro m the appropriate offic ial.

"(4) If a motion or complaint is filed un der paragraph (3), the  district court shall order that the property  be returned  to
the claiman t, pending  completion of proceedings by  the United  States Governmen t to obtain forfeiture of the p roperty, if
the claimant shows that the requirements of paragraph (1) have been met. The court may place such conditions on release
of the property as it finds are appropriate to preserve the availability of the property or its equivalent for forfeiture.

"(5) The district court shall render a decision on a motion or complaint filed under paragraph (3) no later than 30 days
after the date of the filing, unless such 30-day limitation is extended by consent of the parties or by the court for good cause
shown."; and

(2) by redesignating ex isting subsection (j) as subsection  (l).

SEC. 3. AMENDMENT TO THE CONTROLLED SUBSTANCES ACT.

   Section 518 of the Controlled Substances Act (21 U.S.C. 888) is repealed.
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SEC. 4. COMPENSATION FOR DAMAGE TO SEIZED PROPERTY.

(a) TORT CLAIMS ACT .-Section 2680(c) of title 28, United States Code, is amended-

(1) by striking "law-enforcement" and inserting "law enforcement"; and

(2) by inser ting before  the period the following: ", excep t that the prov isions of this chapter and  section 1346(b) of this
title do apply to any claim based on the destruction, injury, or loss of goods, merchandise, or other property, while in the
possession of any officer of customs or excise or any other law enforcement officer, if the property was seized for the
purpose of forfeiture but the interest of the claimant is not forfeited".

(b) DEPARTMENT OF JU STICE.-

(1) IN GENERAL.-With respect to a claim that cannot be settled under chapter 171 of title 28, United States Code, the
Attorney General may settle, for not more than $50,000 in any case, a claim for damage to, or loss of, privately owned
property caused by an investigative or law enforcement officer (as defined in section 2680(h) of title 28, United States
Code) w ho is emplo yed by the  Department of Justice  acting with in the scope of his or he r employm ent.

(2) LIMIT ATIONS.-The Attorney  General m ay not pay  a claim und er paragraph  (1) that-*H4878

(A) is presented to the Attorney General more than 1 year after it occurs; or

(B) is presented by an  officer or em ployee of th e United S tates Government and arose w ithin the scop e of employment.

SEC. 5. PREJUDGMENT AND POSTJUDGMENT INTEREST.

Section 2465 of title 28, United States Code, is amended-

(1) by inserting "(a)" before "Upon"; and

(2) adding at the end the following:

"(b) INTER EST.-

"(1) POS T-JUD GMENT.-Upon entry  of judgme nt for the claim ant in any p roceeding  to condem n or forfeit pro perty
seized or ar rested under any Ac t of Congress, the Un ited States shall be liable for  post-judgm ent interest as  set forth in
section 1961 of this title.

"(2) PRE-JUDGMENT.-The United States shall not be liable for prejudgment interest, except that in cases involving
currency, other negotiable instruments, or the proceeds of an interlocutory sale, the United States shall disgorge to the
claimant any funds representing-

"(A) interest actually paid to the United States from the date of seizure or arrest of the property that resulted from the
investment of the property in an interest-bearing account or instrument; and

"(B) for any period during which no interest is actually paid, an imputed amount of interest that such currency,
instruments, or proceeds would have earned at the rate described in section 1961.

"(3) LIMITATION ON OTH ER PAYMEN TS.-The United States shall not be required to disgorge the value of any
intangible benefits nor make any other payments to the claimant not specifically authorized by this subsection.".

SEC. 6. APPLICABILITY.

(a) IN GE NERA L.-Unless otherwise specified  in this Act, the  amendm ents made  by this Ac t apply with  respect to
claims, suits, and actions  filed on or afte r the date of the enactme nt of this Ac t.

(b) EXCEPTIONS .-

(1) The standard for the required burden of proof set forth in section 981 of title 18, United States Code, as amended by
section 2, shall apply in cases pend ing on the date of the enactment o f this Act.

(2) The am endmen t made by  section 5 shall apply to any judgm ent entered  after the date  of enactment of this Act.
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The CHAIRMAN.

The question is on the committee amendment in the nature of a substitute, as amended.

The committee amendment in the nature of a substitute, as amended, was agreed to.

The CHAIRMAN.

Under the rule, the Committee rises.

Accordingly, the C ommittee rose; and the  Speaker pro temp ore (Mr. HEF LEY) hav ing assumed the ch air, Mr.
LAHOOD , Chairman of the Committee of the Whole House on the State of the Union, reported that that Committee,
having ha d under co nsideration  the bill (H.R . 1658) to p rovide a more just and  uniform procedure  for Federa l civil
forfeitures, and for other purposes, pursuant to House Resolution 216, he reported the bill back to the House with an
amendment adopted by the Committee of the Whole.

The SPEAKER pro tempore.

Under the rule, the previous question is ordered.

Is a separate vote demanded on the amendment to the committee amendment in the nature of a substitute adopted by the
Committee of the Whole? If not, the question is on the committee amendment in the nature of a substitute.

The committee amendment in the nature of a substitute was agreed to.

The SPEAKER pro tempore.

The question is on the  engrossm ent and third  reading of  the bill.

The bill was ordered to be engrossed and read a third time, and was read the third time.

The SPEAKER pro tempore.

The question is on the  passage o f the bill.

The question was taken; and the Speake r pro tempo re announced that the ayes appeared to have it.

RECORDED VOTE

   Mr. HYDE.

   Mr. Speaker, I demand a recorded vote.
   A recorded vote was ordered.
   The vote was taken by electronic device, and there were-ayes 375, noes 48, not voting 11, as follows:

<Roll No. 255>

AYES-375

Abercrombie   Ackerm an   Aderholt   Allen   Archer   Arme y  Baird   Baker   Baldacci   Baldwin   Ba llenger   Barcia   Barr  Barrett (NE)   Bartlett
Barton   Bass   Bateman   Becerra  B entsen   Bereuter   Berkley   Berry Bigg ert   Bilirakis   Bishop   Blagojevich   Bliley   Blunt   Boehlert Bo ehner  
Bonilla  Bonior   Bono   Borski   Boucher   Brady (PA)   Brady (TX) Brown (FL)   Brown (OH)   Burr   Burton   Buyer   Callahan   Calvert  Camp
Campbell   Canady   Can non   Capps   Capuano    Cardin  Carson   Castle Chabot   Che noweth   Clay   Clayton   Clemen t  Clyburn   Coble   Coburn
Combest   Conyers   Cook    Cooksey   Cox   Coyne    Cramer   Crane   Cumming s Cunningham   Dann er   Davis (FL)   Davis (IL)   Davis (VA)   Deal  
DeFazio DeGette   Delahunt   D eLauro   DeLay   DeMin t   Diaz-Balart   Dickey   Dicks Dingell   Dixon    Doggett   Dooley   Doolittle   Doyle   Dre ier  
Duncan Dunn   Edwards   Ehlers   Ehrlich   Emerson   Engel   English  Eshoo Etheridge   Evans   Everett   Ewing   Farr   Fattah  Filner   Fletcher Foley 
 Forbes   Ford   Fossella   Fowler  Frank (MA )   Franks (NJ) Frelinghuysen   Frost   Gallegly  G anske   Gejdenson   Gep hardt   Gibbons Gillmor  
Gonzalez  Goode   Go odlatte   Goodling   Gordon   G oss   Graham Granger  Gre en (TX)   Green (WI)   Greenw ood   Gutierrez   Gutknecht   Ha ll (OH) 
 Hall (TX)   Hansen   Hastings (FL)   Hastings (W A)   Hayworth   Hefley Herge r   Hill (MT)   Hilleary   Hilliard   Hinchey  Hinojosa   Ho bson Hoeffel  
Hoekstra   Holden   Holt   Hooley   Horn   Hostettler   Hoyer Hulshof   Hu nter   Hyde   Inslee  Isakson   Istook   Jac kson (IL)   Jackson- Lee (TX)  
Jefferson  Jenkins   Johnson, E. B.   Johnson, Sam   Jones (OH) Kanjorski  Kaptur   Kelly   Kennedy   Kildee   Kilpatrick   King (NY) Kingston  
Kleczka   Klink   Knollenberg   Kolbe   Kucinich  Kuykendall LaFalce   LaHood   Lampson   Lantos   Largent   Larson   LaTourette   Leach Lee  
Levin   Lewis (CA)   Lewis (GA)   Lewis (KY)   Linder   Lipinski LoBiondo   Lofgren   Lowey   Lucas (KY)  Lucas (OK)   Luther   Maloney (NY)
Manzullo   Markey   Martinez  Mascara   Matsui   McCarthy (MO)   McCarthy (NY)   McCollum  McDermott   McGovern   McHugh   McIntosh  
McIntyre   McKeon McKinney   McNulty   Meehan   Meek (FL)   Meeks (NY)   Menendez  Metcalf Millender-McDonald   Miller (FL)   Miller, Gary  
Miller, George   Minge Mink   Moakley   Moran (KS)   Moran (VA)   Morella   Murtha   Nadler Napolitano   Neal   Nethercutt   Ney   Northup 
Norwood   Nussle   Oberstar Obey   Olver   Ortiz   Ose   Owens  Oxley   Pallone   Pastor   Paul   Payne Pease   Pelosi   Peterson (PA)   Petri   Phelps  
Pickett   Pitts   Pombo Pomeroy   Porter  Price (NC)   Pryce (O H)   Quinn   Radanovich   R ahall Rangel  Regula   Riley   Rivers   Rod riguez   Roemer  
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Rogan   Rogers Rohrabacher   Ros-Lehtinen   Rothman   Roybal-Allard   Royce   Rush   Ryan (WI)   Ryun (KS)   Sabo   Salmon   Sanchez   Sanders 
Sandlin   Sanford Sawyer   Saxton   Scarborough   Schaffer  Schakowsky   Scott   Sensenbrenner Serrano   Sessions   Shadegg  Shaw   Sherman  
Sherwood   Shimkus   Shuster Simpson   Sisisky  Skeen   Skelton   Slaughter   Smith (MI)   Smith (NJ) Smith (TX)   Smith (WA)   Snyder   Spence  
Spratt   Stabenow   Stark Stearns   Stenholm   Strickland   Stump   Stupak   Sununu   Talent  Tancredo Tanner   Tauscher   Tauzin   Taylor (NC)   Terry 
Thomas   Thompson (MS) Thornberry   Thune   Thurman   Tiahrt  Tierney   Toomey   Towns   Traficant Udall (CO)   Udall (NM)  Upton   Velazquez  
Vento   Vitter   Walden   Walsh  Wamp  Watkins   W att (NC)   Watts (OK)   Waxma n   Weldon (PA)   Weller W exler   Weygand   W hitfield   Wicker  
Wilson   Wolf   Woolsey  Wu   Wynn Young (AK)   Young (FL)

NOES-48

Andrews   Bachus   Barrett (WI)   Bilbray   Blumenauer   Boswell   Boyd Bryant   Chambliss   Collins   Condit   Crowley   Cubin  Deutsch   Gekas
Gilman   Hayes   Hill (IN)   Houghto n  Hutchinson   John   John son (CT) Jones (NC)   Kind (W I)   Latham   Maloney (CT)   M cCrery   Mica   Moore
Myrick   Pascrell  Peterson (MN)   Picke ring   Portman   Ramstad   Reyes R eynolds  Roukema   Sh ays   Shows   Souder   Sweene y   Taylor (MS)  
Thompson (CA)   Turner   Visclosky   Weiner   Weldon (FL)

NOT VOTING-11

Berman   Brown (CA)   Costello   Gilchrest   Kasich   Lazio  McInnis   Mollohan   Packard   Waters   Wise

Mr. HOU GHTO N changed h is vote from "aye" to "no."

Mr. ADE RHOL T and Mr. HOLT chan ged their vote from "no" to "aye."

So the bill was passed.

The result of the vote was announced as above recorded. *H4879

A motion to reconsider was laid on the table.

Stated for:

Mr. PACKARD.

Mr. Speaker, I was unavoidably detained for Rollcall 255, which was final passage of H.R. 1658, the Civil Asset
Forfeiture Reform A ct. I am a cosponsor o f this legislation. Had I been pre sent, I would have  voted "aye."

Mr. BERMAN.

Mr. Speaker, I was unable to cast a vote on final passage of H.R. 1658, the Civil Asset Forfeiture Reform Act. Had I
been present, I would have voted " ay e."

145 Cong. Rec. H4858-02, 1999 WL 419758
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Part 6

Extract of Hearing Before Senate Subcommittee on Criminal Justice
Oversight

 July 21, 1999 

1. Statement of Deputy Attorney General Eric Holder, 1999 WL 20010421

Congressional Testimony by Federal Documen t Clearing House
Copyright 1999 by Federal Document Clearing House, Inc.

Wednesday, July 21, 1999

 Asset Forfeiture
Eric H. Holder, Jr.

STATEMENT OF ERIC H. HOLDER,JR. DEPUTY ATTORNEY GENERAL BEFORE THE SUBCOMMITTEE ON
CRIMINAL JUSTICE OVERSIGHT COMMITTEE ON THE JUDICIARY UNITED STATES SENATE
CONCERN ING THE NEED  FOR REFORM  OF THE ASSET FO RFEITURE LAW S PRESENTED O N  JULY 21, 1999

Mr. Chairman and Members of the Subcommittee, I want to congratulate you, the Ranking Minority Member, Senator
Schumer, and all Members of the Subcommittee for helping lead the way toward improving the asset forfeiture laws. The
Departm ent of Justice  is pleased to  be in a position to work  cooperativ ely with yo u toward  important and needed reforms to
civil asset forfeiture law.

The time to reform the forfeiture laws has surely come. Laws designed decades, even centuries, ago to deal with the
seizure of pirate ships on the high seas need to be updated to apply to the ways we should be most constructively using the
forfeiture laws today - to seize houses, cars, businesses and bank accounts which are the instrumentalities and proceeds of
criminal activity, in a manner which ensures fairness and due process. For that reason, the Department of Justice has long
supported  revisions to th e asset forfeitu re laws, and we hav e sent a prop osal to Congress pu tting those revisions into  effect.
In addition to reforming the basic civil asset forfeiture law, we also think that the current laws can be augmented to provide
law enforcement with a more effective c rime-fighting tool. A com prehensive forfeiture bill can do both. 

The asset forfeiture program

Before commenting on the specific provisions of that proposal and the bill recently passed by the House of
Representatives, let me provide the Subcommittee with some background on the asset forfeiture program.

Asset forfeiture has become one of the most powerful and important tools that federal law enforcement can employ
against criminals -- from drug dealers, to terrorists, to white collar criminals -- who prey on the vulnerable for financial
gain. Derived from  the ancient practice of forfeiting vessels and contraband  in Customs and A dmiralty cases, forfeiture
statutes are now found throughout the federal code. We are convinced that the large drop in crime this Nation has witnessed
is related to effective use of the asset forfeiture laws, along with other important anti-crime measures.

Why do forfeiture?

Federal law enforcement agencies use the forfeiture laws for a variety of reasons. Like the statutes the First Congress
enacted in  1789, the m odern law s allow the  governm ent to seize contraband -- property  that it is simply unlawful to
possess, like illegal drugs, unregistered machine guns, smuggled goods and counterfeit money.

Forfeiture is also used to take the instrumentalities of crime out of circulation. If drug dealers are using a "crack house"
to sell drugs to children as they pass by on the way to school, the building is a danger to the health and safety of the
neighborhood. Under the forfeiture laws, we can rid the community of the crack house. Utilizing the Department's Weed
and Seed program we can often ensure that the property goes to a community organization, which will then use it to better
the lives of those in the neighborhood. If a boat or truck is being used to smuggle illegal aliens across the border, we can
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forfeit the vessel or vehicle to prevent its being used time and again for the same purpose. The same is true for an airplane
used to fly cocaine from Colombia or Mexico to the United States, or a printing press used to mint phony $1 00 bills.
 

The government also uses forfeiture to take the profit out of crime and to return property to victims. No one has any
right to retain the money gained from bribery, extortion, illegal gambling, or drug dealing. With the forfeiture laws, we can
separate the  criminal from  his profits -- and any property traceable to it -- thus removing  the incentive others ma y have to
commit similar crimes tomorrow. And if the crime is one that has victims -- like carjacking or fraud -- we can use the
forfeiture laws to recover the property and restore it to the owners.

We have included with this testimony a summary of just a sampling of our recent cases involving both civil and criminal
forfeiture.

Why do civil forfeiture?

There are several reasons why we do forfeitures. There are, however, two kinds of forfeiture: criminal and civil. The
former is part of a criminal case against a defendant. The other is an entirely separate civil action. If most of our cases
involve an arrest or prosecution - which they do - then why do we need civil forfeiture? Why can't we do most of our
forfeitures as part of the criminal prosecution?

Everyon e should understand  that there is pa rallel crimina l arrest and prosecution  in the overw helming m ajority of civil
forfeiture cases. (In 1996, the rate was 81 percent in IDEA cases.) But there are important reasons why the government
must have civil forfeiture in addition  to criminal.

First, criminal forfeiture is unavailable if the defendant is dead or is a fugitive. There is simply no criminal case in which
to pursue forfeiture. Second, a substantial majority of the DEA and FBI's forfeiture cases are uncontested, often because the
defendan t in jail sees no point in claiming property that mos t likely connects him to the crime. Civil forfeiture a llows us to
dispose of these uncontested cases administratively.

Third, criminal forfeiture statutes are not comprehensive. Forfeiture in gambling, counterfeiting, and alien smuggling
cases must be done civilly, as must almost all forfeitures of firearms, simply because there is no criminal forfeiture statute.

Fourth, criminal forfeiture in a federal case requires a federal conviction. If the defendant was convicted in a state case,
the federal forfeiture must be a civil forfeiture.

Fifth, criminal forfeiture is limited to the property of the defendant. If the IDEA seizes an airplane loaded with drugs
and arrests the pilot, it cannot forfeit the airplane in the criminal case against the pilot unless he owns the airplane. But that
is rarely the case; the title is almost always in the name of a corporation abroad.

Fiscal impact

The result of this law enforcement activity is that last year the agencies of the Department of Justice took nearly $450
million out of the hands of criminals and deposited it into the Justice Department Assets Forfeiture Fund. That's $450
million that o therwise w ould have  been ava ilable to drug  dealers, po rnograph ers, loan sha rks and terro rists to use to p ly
their crimes against innocent citizens and their children.

The forfe itures are pu t to good use. The funds are prov ided to law  enforcem ent programs, includ ing nearly h alf that is
shared with state and local law enforcement agencies through the equitable sharing program, some of which may be passed
on to community-based organizations through that program.[1]

Response to criticisms of the forfeiture laws

The proliferation of forfeiture into new areas has been controversial. When laws that were designed to seize pirate ships
from priva teers are app lied to the seizure of hom es, cars, bus inesses and  bank accounts, there  are a lot of concerns to
address and answers to sort out. How do we protect innocent property owners? What procedures afford due process? When
does forfe iture go too far in violation  of the Excessive Fine s Clause o f the Eighth  Amend ment?

[1] In the last fiscal year, $177 million w as shared w ith state and local law enforcemen t from the Justice Assets
Forfeiture Fund, of which up to 15 per cent was eligible for pass-through to community-based organizations.

The Executive and Judicial Branches of government have been very active in this sorting out this process. First, the
Department of Justice has issued detailed policy guidelines governing the use of the administrative, civil judicial, and
criminal forfeiture laws by a ll agencies of the Depa rtment. See Department of Justice Asset Forfeiture Policy Manual (1
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996). The Treasury Department has issued similar guidelines. Together, these guidelines help ensure that the forfeiture laws
are administered fairly and  effectively, with all appropriate co nsideration given to the righ ts of property owne rs. Moreover,
we have conducted an intensive series of training sessions for law enforcement agents and federal prosecutors, including
detailed instruction on how  to incorporate forfeiture into criminal cases instead of relying exclusively on the civil forfeiture
laws.

The courts have been extraordinarily active in this area, as well. The Supreme Court has decided eleven forfeiture cases
since 1992, and hundreds of cases dealing with all aspects of forfeiture procedure have been decided by the lower courts.
These cases have given much needed clarity and definition to the forfeiture laws and the rights of property owners, but they
have also left loopholes and ambiguities that only Congress can resolve through legislation.

The cumulative effect of these efforts is evident. New examples of problems in the forfeiture program have been
decidedly difficult for our opponents to find. We run a better program because our procedures are better defined, and our
guidelines  are rigorously enforced. As I said  previously , the overw helming m ajority of all for feitures take  place in
conjunction with a related arrest and prosecution. And as a result of the emphasis on criminal forfeiture since 1994,
approximately half of all contested forfeiture actions are now undertaken as part of criminal cases.

Guaranteeing due process

But we can do more. The asset forfeiture program is a vital law enforcement tool, but we recognize that no system, no
program, no tool of law  enforcem ent, however effectiv e at fighting c rime, can su rvive for long if the public  thinks that it
violates the basic principles of fairness and due process that lie at the core of the American system of justice. It is for that
reason that we have supported efforts to make further revisions to the forfeiture laws -- not just by policy, not just by case
law, but by statute -- to ensure fairness and procedural due process.

We said before and we say again that the burden of proof in civil forfeiture cases should be on the government. If the
government seeks to forfeit a person's house, the government should have to prove that a crime was committed and that the
property was involved in that crime; the burden should not be on property owner (e.-q., to prove that he did not know that
his property was being used illegally). We said before and we say again that there should be a uniform innocent owner
defense available to claimants in all civil forfeiture cases. While the Supreme Court held in Bennis v. Michigan that an
innocent owner defense is not mandated by the Due Process Clause of the Fifth Amendm ent, that does not mean Congress
cannot enact such protection by statute. We think it should.

We said before, and we say again, that the time limits for filing claims should be extended to ensure that everyone has
an adequate opportu nity to obtain  his day in co urt; that there sh ould be relie f for citizens w hose prop erty is damaged while
in government custody; and that the government should pay interest on money that it seizes and later has to return.

All of these protections for citizens and property owners are included in the bill that we submitted to Congress. These
proposals are derived substantially from the bill that Sen. Schumer introduced in the House of Representatives in 1997,
H.R. 1745, and we congratulate him for the leadership he has shown on this issue over the past several years.

The follow ing is a short summary  of the 13 major reforms to the civil for feiture laws  that are cod ified in our p roposal:

• Burden of proof. The burden is on the government to prove the connection between the property and the offense by a
preponderance of the evidence.

• Innocent owners. There is a uniform innocent owner defense.

• Return of seized property. The govern ment must file its forfeiture action w ithin 90 days or give the p roperty owner a
hearing on his motion for the return of seized property.

• Suppression of ev idence. Property seized without probab le cause may not be  admitted into evidence  in the forfeiture
case.

• Stay. Civ il forfeiture cases may be  stayed, at the  property owner's req uest, while  criminal cases are pend ing to avoid
conflicts with the right against self- incrimination.

• Proportionality. The Supreme Court's rule that forfeitures may not be "grossly disproportional to the gravity of the
offense" is codified.

• Interest. Successful cla imants reco ver the seized property  with interes t.
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• Adoptive forfeitures. Federal agencies may only adopt state seizures if the state authorities comply with state rules
requiring a state judge to authorize the adoption.

• Judicial approval of seizures. Arrest warrants for property subject to forfeiture must be approved by a judge or
magistrate.

• Time for filing a claim. The time for filing a claim is extended from 20 to 30 days from the publication of notice of the
forfeiture.

• Cost bond. The present policy of waiving the cost bond in cases where the claim is filed in forma pauperis is codified.

•  Deadlines on government action. The seizing agency must send notice of the forfeiture action within 60 days of the
seizure.

• Damage to seized property. The Federal Tort Claims Act is amended to give property owners the right to recover
damages to property that is seized but never forfeited.

We have prepared a detailed section-by-section analysis of our proposal, and ask that it be included in the Record.

Problems with H.R. 1658

Many of these proposals are included in the House bill, H.R.1658. We are pleased that there is much common ground.
But H.R.1658 crosses the line between providing due process and giving unintended relief to drug dealers, money
launderers, and other criminals who victimize the elderly and the vulnerable in our society. Let me give a few examples.

H.R. 1658 is overbroad

First, H. R. 1658 is seriously overbroad. It applies no t just to drug and money laundering cases, but to virtually every
one of the more than 200 civil forfeiture statutes in federal law. These are statutes used to protect the environment and
endangered species, to recover artifacts stolen from Indian land, to combat terrorism, foil counterfeiters and break up
gambling and pornography rings. If there are problems with forfeitures, those must be addressed but without the needless
weaken ing of a tool that has been  used for decades in so  many diffe rent contex ts without incident or complaint.

Leaving property to the criminal's heirs

We supp ort the enac tment of a uniform innocent ow ner defense. A person who  does not know tha t his/her prop erty is
being used illegally, or who becomes aware of the illegal use but takes all reasonable steps to try to stop it, should not
suffer the loss of the property through forfeiture. But H.R. 1658 goes beyond that. It mistakenly bars the government from
seizing criminal proceeds if the heirs of a criminal have acquired the property through inheritance.

Under the House bill, if a criminal dies, his fortune passes directly to his heirs without fear of forfeiture, even if the
money consists entirely of criminal proceeds. A major drug dealer or pornographer could amass a fortune over a lifetime of
crime, and pass it on to his heirs without the government's being able to step in and confiscate the money. The same is true
if even the c riminal proc eeds were taken by  fraud from innocent v ictims, thereb y granting  the fraud artis t's heirs priority
over the vic tims of his crim es. The he irs of a drug lo rd killed in a sh oot out with the police  or with a riva l drug gang should
not be free to inherit his drug fortune.

Over the  past decade, we have recovered over $70 million from the estate  of the notor ious drug lo rd Jose Gonzalo
Rodriguez Gacha after he was killed by th e Colombian police . Under H .R.1658 , Gacha's  heirs wou ld have been entitled to
all his drug money.

Return ing property to  crimina ls

H.R. 1658 also contains a provision that would require the government to return seized property to criminals pending
trial in the forfeiture case in order to avoid a "hardship." We understand that there may be instances where an innocent
person's property is seized from a wrongdoer and held pending trial --undoubtedly to the inconvenience of the innocent
claimant. B ut in thousands of case s every year, property  -- like cars, airp lanes, cash  and other easily disposable items -- is
seized from drug dealers, gamblers, pornographers and money launderers. It makes no sense to write into law a provision
that allows such people to retain possession of the seized property pending trial. Giving a dufflebag-full of cash back to a
drug courier, just because he claim s some "hardship" w ill befall him, defies reason  and guarantees the property will simply
disappear regardless of what guidelines might be engrafted on the statute.
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Seizure of a flashy car from  a notorious drug dea ler sends a strong message to the commu nity that crime will not pay. If
that same car is back on  the street a week later becau se the owner claimed some hardsh ip, sends the opposite m essage --
that law enforcement is a paper tiger, and criminals can flaunt the spoils of their trade without fear of consequences. The
same is true if the car, boat, or plane was used as the instrumentality of crime.

The release-of-property provision will cause enormous problems for the Immigration and Naturalization Service, which
seized 27,000 automobiles a year, mostly along the Southwest Border, as part of its enforcement program against the
transportatio n and smu ggling of illeg al aliens. If the cars, trucks, vessels and o ther conve yances se ized by the  INS have to
be returned to the smugglers to avoid a "hardship," there will be little left of the anti-smuggling program.

Yet, in any  case in wh ich INS re fused to release the veh icle, H.R.  1658 would perm it the claiman t to apply immediately
to federal court for an order forcing the agency to do so, and the court would have to rule on the request within 30 days.
The courts along the Southwest Border are already overburdened with civil and criminal cases related to border
interdiction.  To add m ore cases, each of wh ich would have to be resolved  within 30  days, to the  dockets o f those courts
could pote ntially overw helm the judiciary and  threaten to b ring justice to  a standstill.

Any legislation that contains a provision that requires the government to give a seized airplane back to a drug dealer, or
seized photocopy equipment back to a counterfeiter -- supposedly to avoid a "hardship" pending trial -- crosses the line
from a measure designed to ensure fairness to become simply a windfall for criminals.

Remedy for failure to give notice of administrative forfeiture

The vast majority of forfeiture cases are uncontested. These are cases in which the government seizes property and
sends notice of the forfeiture to the property owner, but no one files a claim. Such administrative forfeitures account for an
overwhelming majority of all DEA and FBI forfeitures.

Pursuant to current Justice Department internal guidelines, the seizing agency must send notice of the forfeiture action
to potential c laimants w ithin 60 day s of the seizu re, unless the  time limit is wa ived for good cause  by a supervising officia l.
Also under current law, if the government fails to make a reasonable effort to give notice of the forfeiture to potential
claimants, and a person who did not receive notice later claims an interest in the property, a federal judge may order that
the forfeiture action be started over again. United States v . Woodall, 12 F.3d 791, 793 (8th C ir. 1993). Such claims a re
almost invariably filed by federal prisoners who assert that they did not receive the forfeiture notice because the seizing
agency sent it to the wrong place of incarceration as the prisoner was moved throughout the corrections system. See gg.
United States v. Clark , 84 F.3d 378 (10 th Cir. 1996); United S tates v. Franklin, 897 F. Supp. 1301, 130 3 (D. Or. 1995);
Hong v. United States, 920 F. Supp. 311 (E.D.N.Y. 1996); Concepcion v. United States, 938 F. Supp. 134 (E.D.N.Y.
1996); Scott v. Un ited States, 1996 WL 748428 (D .D.C. 1996).

H.R. 1658 would change this process in two significant ways. First, it would codify the 60-day guideline and require the
seizing agency to petition a court for a waiver instead of getting it from a supervising official within the Department or
agency -- another process certain to burden the judiciary unnecessarily, given the 45,000 seizures per year made by Justice
Departm ent agenc ies. Second, it would  change the remedy  for the failure  to provide  notice by a llowing the claimant s imply
to "void the forfeiture," and bar the government ever from re-initiating the forfeiture action.

Again, this issue is one that arises almost always in the context of a federal prisoner who did not receive notice through
the prison system. It makes no sense to give prisoners a windfall by allowing them to "void a forfeiture" anytime the
Bureau of Prisons is unable to deliver notice of administrative forfeiture of property to the current prison address. If H. R.
1658 were enacted, instead o f having judges orde r that forfeiture  proceedin gs start again  by returning to the status  quo ante
in such cases, prisoners serving long terms o f incarceratio n for drug dealing, money laund ering and lik e crimes w ould
receive reimbursement checks for seized proceeds.

Appointment of counsel

I now turn to the two most objectionable provisions of H. R. 1658 - those dealing with the appointment of counsel and
with the standard of pro of:

The bill creates incentives for abuse by allowing anyon e interested in  contesting  the forfeiture  to file a free claim  and to
request a free lawyer. Suppose three people are stopped in a car carrying $50,000 in drug money wrapped in rubber bands
and hidden under the seat. And suppose they say they got the money from a guy in New York and are delivering it to a
friend in Florida. Who gets the free lawyer? The driver? The passengers? The guy in New York? The girlfriend in Florida?
Under H. R. 1 658, they all would be entitled. The potential for abuse in the context of 45,000 cases a year is staggering.
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The principle that no person should be denied the means to seek redress in the courts against unreasonable government
action is reco gnized in the Equal A ccess to Jus tice Act ("E AJA") . That statute  provides that any person who  prevails
against the government in a case in which the government action was not "substantially justified" is entitled to recover
attorney's fees.

The availability of EAJA fees provides the needed protection and there is no need to authorize the court to appoint
counsel in civil forfeiture cases. Indeed, with tens of thousands of forfeiture seizures taking place every year, the burden on
the courts just to hear the motions for appointment of counsel is likely to be enormous, and to be enormously expensive.

Clear and convincing evidence

Most troubling, H.R .1658 would  elevate the burden of p roof standard to clear and  convincing evidence - a standard
virtually unheard of in civil cases, even when the case is based on a criminal violation. If the government chooses to seek
civil sanctions separately, the standard is preponderance of the evidence. (Sanctions for knowingly overbilling government
programs are generally sought under the False Claims Act, 31 U.S.C.  3729. The same is true when banks are accused of
money laundering, or bankers are accused of bank fraud. See 18 U.S.C. 1956(b) (civil money laundering enforcement); 12
U.S.C.  1833a (bank fraud).) There is no sound or reasoned basis for imposing the higher standard when we seek to take
printing presses from counterfeiters, or profits from drug peddlers.

It is important to understand that there are essentially three issues in a civil forfeiture case.

• Forfeitability : was a crime committed by som eone, and  was this pro perty derived from, involved in,  or used to co mmit
that crime?

• Innocent own er: even if the property is subjec t to forfeiture, was the own er of the property an inno cent owner?

• Proportionality: even  if the owne r was not innocent, w ould the fo rfeiture of this p roperty be  "grossly d isproportional to
the gravity o f the offense ," and thus  be unconstitutional under the Excessive Fines Clause  of the Eigh th Amendment?

The standard of proof in H. R. 1658 applies only to the first issue: the showing that the property was derived from, or
used to commit, a crim e. In cases involving a f ield used fo r growing  marijuana  or a crack house where drugs a re sold to
kids on their way to school, the "nexus" of the property to the crime can be confidently demonstrated in most cases. The
common questions in those cases concern applications of the innocent owner defense and the proportionality of the
forfeiture un der the Eighth Amendment. R aising the standard of p roof is not like ly to affect the  governm ent's ability to
prevail in those civil forfeiture cases.

Elevation of the standard of proof to "clear and convincing evidence" would have a devastating effect on the
government's ability to establish the forfeitability of the property in complex money laundering and drug cases. In these
offenses the criminal an d his money launde rers work  long and hard to hide the connec tion betwe en the crime and its
proceeds . We are co ncerned th at too high a  burden o f proof will re sult in inappropriate losses of cases b y the gove rnment,
leading to a windfall for undeserving criminals.

Managing the cash proceeds is one of the drug dealer's greatest problems. If it is "street money," the drug proceeds
weigh 31/2 times the equivalent amou nt of cocaine. But the d rug dealer is not a superm arket owner or am usement park
operator w ho can sim ply depos it his cash proceeds in a bank. To avoid creating a paper tra il, he has to move the money via
couriers through airports, down highways, and in containers, in his effort to get it back to South America. Or he has to run
it through otherwise legitimate businesses, off-shore banks and shell corporations, money remitters, and accounts held by
nominees, and ultimately sell it on the Colombian Black Market Peso Exchange, all to conceal or disguise the connection
between the criminal proceeds and the underlying crime. That's the very definition of money laundering. See 18 U.S.C.
1956(a)(1)(13)(i). For a sophisticated money launderer - whether he keeps the money as cash, moves it via couriers,
smuggles it out of the country, or sells it on the black market -- the trail between the crime and the money is very murky
indeed.

Significantly, even in the criminal forfeiture context, Congress recognized that the nexus between the property and the
crime need only be shown by a preponderance of the evidence. In certain drug cases there is even a statutory presumption
that the money is drug proceeds.

Statutes requiring the government to meet a "clear and convincing" standard are extremely rare. See e-g. 18 U.S.C.
3524(e)(1) (stripping non-custodial parent of visitation rights with child when custodial parent is relocated as a protected
witness). In civil cases, such as those filed under the False Claims Act, 31 U.S.C. 3729, and the bank fraud statutes, 12
U.S.C. 1833a, to give just two examples, the "preponderance" standard is routinely applied. Our view is that preponderance
of the evidence is an appropriate standard. 
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Improvements to the forfeiture laws

Importantly, we are eager to see civil asset forfeiture reform that includes provisions needed to make the a sset forfeiture
laws more effective as law enforcement tools.

For exam ple, it is right to pu t the burden  of proof on  the govern ment in civ il forfeiture cases, but it is wro ng to omit
provisions that allow the government to gather the evidence needed to meet its evidentiary burden. Congress should enact
provisions allowing attorneys for the government to issue subpoenas for evidence in civil forfeiture cases in the same way
that they are issued in federal health care cases, anti-trust cases, bank fraud cases and civil RICO cases. Similarly, Congress
should pe rmit the government's  civil attorneys to have access to the g rand jury m aterial already in the possession of its
criminal prosecutors.

Also, in the course of revising the civil forfeiture laws, we should address the problem that arises when claims are filed
by fugitives. Before 1996, the federal courts employed a rule, known as the fugitive disentitlement doctrine, that barred a
fugitive from  justice from attempting  to hide beh ind his fugitive status wh ile contesting  a civil forfeiture  action aga inst his
property. See United States v. Eng, 951 F.2d 461, 464 (2d Cir. 1991) ("a person who is a fugitive from justice may not use
the resources of the civil legal system  while disregarding its law ful orders in a related criminal action").

But in 1996, the Supreme Court held in Degen v. United States, 116 S. Ct. 1777 (1 996), that as a judge-made rule, the
sanction of absolute disentitlement goes too far. Instead, it is left to Congress to enact a statute that, as the Court described
it, avoids "the spectacle of a criminal defendant reposing in Switzerland, beyond the reach of our criminal courts, while at
the same time mailing papers to the court in a related civil action and expecting them to be honored." Degen, 116 S. Ct. at
1778. Codification of the fugitive disentitlement doctrine is an essential part of any civil forfeiture reform.

A serious need is legislation which enhances the criminal forfeiture laws. The recent shift to criminal forfeiture in the
federal courts has revealed numerous deficiencies in the criminal laws that have hampered the government's ability to make
full use of those statutes.

In particular , the law should allow  the government to, pu rsue criminal forfeiture an y time a statu te authorizes civil
forfeiture, and it should allow the government to restrain property subject to forfeiture pre-trial, so that the property does
not disappear or dissipate while the criminal case is pending. Title V of the Administration's proposal contains these and a
comprehensive set of other proposals that would make the criminal forfeiture statutes the equal of their civil counterparts as
effective crime-fighting tools.

Finally, once the needed reforms of the civil forfeiture laws are made, I urge Congress to expand forfeiture into new
areas where it can be used to combat sophisticated, serious domestic and international criminal activity. From telemarketing
to terrorism to  counterfe iting to violations of the food and drug laws, the  remedy o f asset forfeitu re should be applied. T itle
II of our proposal con tains numerous prov isions designed to ach ieve this goa l.

Conclusion

As I said at the outset, we firmly believe that the time has come to reform th e forfeiture law s. We hav e said this repeatedly
since 1993, when  forfeiture refo rm legislation  was first introduced. W e have said  that Congress should  enact legisla tion to
ensure that "the forfeiture laws of the U.S. will be tough but fair -- tough but fair -- which is exactly what the American
people have a right to ex pect." I still very much believe  that. Working together, we can craft a balanced set of forfeiture
laws that combine fairness with effective law enforcement. We look forward to working with the Subcommittee to do
exactly tha t.

A BILL

[Editor’s N ote: Please note that only those portions of the DOJ proposal that were ultimately included, in some form, in the final
bill are includ ed in the ex cerpt of the  legislative histo ry.]

Be it enacted by the Senate and House of Representatives of the United States in Congress assembled,

SEC. 1.  SHORT TITLE
This Act may be cited as the Forfeiture Act of 1999.

SEC. 2.  TABLE OF CONTENTS
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TITLE I — CIVIL FORFEITURE PROCEDURE
Sec. 102. Uniform innocent owner defense.
Sec. 103. Stay of civil forfeiture case
Sec. 104. Limitations period for cha llenges to cash seizures by  prisoners
Sec. 105. Application of procedures for drug cases
Sec. 106. Pre-judgm ent interest.
Sec. 107. Seizure w arrant requ irement.
Sec. 108. Civil restraining orders.
Sec. 109. Excessive fines.
Sec. 111. Access to records in bank secrecy jurisdictions
Sec. 114. Disclosure of grand jury information to federal prosecutors.
Sec. 115. Statute of limitations for civil forfeiture actions
Sec. 116. Destruction or removal of property to prevent seizure 
Sec. 117. Fungible property in bank accounts.

TITLE II — EXTENDING FORFEITURE AUTHORITY TO OTHER CRIMES
Sec. 204. Forfeiture for alien smuggling.
Sec. 215. Other criminal proceeds

TITLE III - MISCELLANEOUS FORFEITURE AMENDMENTS
Sec. 302. Use of forfeited funds to pay restitution to crime victims 
Sec. 307. Certificate of reasonable cause

TITLE IV — INTERNATIONAL LAW ENFORCEMENT COOPERATION
Sec. 402.  Fugitive disentitlement
Sec. 404. Proceeds of foreign crimes

TITLE V - CRIMINAL FORFEITURE
Sec. 502. Use of criminal forfeiture as an alternative to civil forfeiture.

TITLE I -- CIVIL FORFEITURE PROCEDURE

SEC. 102. UNIFORM INNOCENT OWNER DEFENSE
(a) IN GENERAL.-- Chapter 46 of title 18, United States Code, is amended by inserting after Section 982 the following

new section:

"983. Innocent Owners.

"(a) An innocen t owner's interest in property sh all not be forfeited in any judicial action  under any civil forfeiture
provision of this title, the Controlled Substances Act, or the Immigration and Naturalization Act of 1952.

"(b)(1) With respect to a p roperty interest in existence at the time  the illegal act giving rise to forfeiture took place, a
person is an innocen t owner if the person estab lishes, by a preponde rance of the evidence, --

"(A) that the person did not know that the property was being used or was likely to be used in the commission of such
illegal act, or

"(B) that up on learning  that the property was being used  or was like ly to be used  in the comm ission of such illegal act,
the person promptly did all that reasonably could be expected to terminate or to prevent such use of the property.

"(2) With respect to a property interest acquired after the act giving rise to the forfeiture took place, a person is an
innocent owner if the person establishes, by a preponderance of the evidence, that the person acquired the property as a
bona fide purchaser for value who at the time of the purchase did not know and was reasonably without cause to believe
that the property was subject to forfeiture.  A purchaser is "reasonably without cause to believe that the property was
subject to forfeiture" if, in light of the circumstances, the purchaser did all that reasonably could be expected to ensure that
he or she was not acquiring property that was subject to forfeiture.

"(3) Notw ithstanding  any prov ision of this section, no pe rson may  assert an ow nership inte rest under th is section in
contraband or other property that it is illegal to possess.  In addition, except as set forth in paragraph (2), no person may
assert an ownership interest under this section in the illegal proceeds of a criminal act, irrespective of state property law.
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"(c) For the purposes  of this section --

"(1) an "owner" is a person with an ownership interest in the specific property sought to be forfeited, including but not
limited to a lien, mortgage, recorded security device or valid assignment of an ownership interest.  An owner does not
include: A) a person with only a general unsecured interest in, or claim against, the property or estate of another person; (B)
a bailee, unless the bailor is identified, and the bailor has authorized the bailee to claim in the forfeiture proceeding,
pursuant to the Supplemental Rules for Admiralty and Maritime Claims; (C) a nominee who exercises no dominion or
control over the property; or (D) a beneficiary of a constructive trust; and 

"(2) a person shall be considered to have known that his or her property was being used or was likely to be used in the
commission of an illegal act if the government establishes the existence of facts and circumstances that should have created
a reasonable suspicion  that the property was being or would be  used for an illegal purpose .  

"(d) If the court determin es, in accordance w ith this section , that an innocent own er has a partia l interest in property
otherwise subject to forfeiture, or a joint tenancy or tenancy by the entirety in such property, the court shall enter an
appropriate order (1) severing the property; (2) transferring the property to the government with a provision that the
government compensate the innocent owner to the extent of his or her ownership interest once a final order of forfeiture has
been entered and the property has been reduced to liquid assets, or if neither (1) nor (2) is reasonably practical under all of
the circumstances, (3)  permitting the innocen t owner to  retain the property subject to a lien in favor of the governmen t to
the extent of the forfeitable interest in the property.  To effectuate the purposes of this subsection, a joint tenancy or tenancy
by the entireties shall be converted to a tenancy in com mon by order o f the court, irrespective of state law."

(b) STRIKIN G SUPE RSEDE D PROVISIONS.-- (1) Section 981(a) o f title 18, United States Code, is amended by --

(A) striking subsection (a)(2) and renumbering any subsections added by this Act accordingly; and 

(B) striking "Except as provided in paragraph (2), the" and inserting "The".

(2) Sections 511(a)(4), (6) and (7) of the Controlled Substances Act (21 U.S.C. § 881(a)(4), (6) and (7)) are amended by
striking ", except that" and all that follows, each time it appears.

(3) Sections 2254(a)(2) and (3) of title 18, United States Code, are amended by striking ", except that" and all that
follows, each time it appears.

(c) CONFORMING A MENDMEN T.-- The chapter analysis for chapter 46 of title 18, United States Code, is amended
by inserting the following at the appropriate place:

"983. Innocent owners."

SEC. 103. STAY OF CIVIL FORFEITURE CASE

(a) IN GENERA L.-- Section 981(g) of title 18, United States Code, is amended to read as follows:

"(g)(1) Upon the motion of the U nited States , the court shall stay the civ il forfeiture proceeding if it determines th at civil
discovery or trial could adversely affect the government's ability to conduct a related criminal investigation or the
prosecution of a related crim inal case.  

"(2) Upon the motion of a claima nt, the court shall stay the c ivil forfeiture p roceeding  with respect to that claimant if it
determines that the claimant is the subject of a related criminal investigation or case, that the claiman t has standing to assert
a claim in the civil forfeiture proceeding, and that continuation of the forfeiture proceeding may infringe upon the
claimant's right against self-incrimination in the related investigation or case.

"(3) With re spect to the im pact of civil d iscovery described in  paragraphs (1) and (2 ), the court may determine that a
stay is unnecessary if a protective order limiting discovery would protect the interest of one party without unfairly limiting
the ability of the opposing party to pursue the civil case.  In no case, however, shall the court impose a protective order as
an alternative to a stay if the effect of such protective order would be to allow one party to pursue discovery while the other
party is substantially unable to do so.

"(4) For the purposes of this subsection, "a related criminal case" and "a related criminal investigation" mean an actual
prosecution or investigation in progress at the time the request for the stay is made.  In determining whether a criminal case
or investigation is "related" to a civil forfeiture proceeding, the court shall consider the degree of similarity between the
parties, witnesses, facts and circumstances involved in the  two proceedings w ithout requ iring an iden tity with respect to
any one or more factors.
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"(5) Any presentation by the government to the court under this subsection that involves an on-going criminal
investigation or prosecution shall be made ex parte and unde r seal.

"(6) Whenever a civil forfeiture proceeding is stayed pursuant to this subsection, the court shall enter any order
necessary to preserve the value of the property or to protect the rights of lienholders or other persons with an interest in the
property w hile the stay is in  effect.

"(7) A de termination  by the court that the claimant has standing to request a stay pursuant to paragraph  (2) shall app ly
only to the provisions of this subsection and shall not preclude the government from objecting to the claimant's standing by
dispositive motion or at the time of trial."  

(b) DRUG FORFEITU RES.-- Section 511(i) of the Controlled Substances Act (21 U.S.C. § 881(i)) is amended to read
as follows:

"(i) The provisions of title 18, United States Code, Section 981(g) regarding the stay of a civil forfeiture proceeding
shall apply to forfeitures unde r this section."

SEC. 104. LIMITATIONS PERIOD FOR CHALLENGES TO CASH SEIZURES BY PRISONERS

Section 981 of title 18, United States Code, is amended by adding at the end the following subsection:

“Challenges to administrative forfeitures

"(l)(1) Any motion to set aside a declaration of forfeiture entered pursuant to section 609 of the Tariff Act of 1930 (19
U.S.C.  § 1609), as incorporated by subsection (d), must be filed not later than 2 years after the entry of the declaration of
forfeiture.  Such motion  shall be granted if --

 "(A) the moving par ty had an ownership  or possessory interest in  the forfeited p roperty, and the Gov ernment fa iled to
take reasonable steps to provide such party with notice of the forfeiture; and

"(B) the moving party did not have actual notice of the seizure within sufficient time to file a claim within the time
period provided by law.

"(2) If the court grants a motion made under paragraph (1), it shall set aside the declaration of forfeiture as to the
moving party’s interest pending forfeiture proceedings in accordance with section 602 et seq. of the Tariff Act of 1930 (19
U.S.C. § 1602 et seq.), which proceedings shall be instituted within 60 days of the entry of the order granting the motion.

"(3) If, at the time a motion made under this paragraph (1) is granted, the forfeited property has been disposed of by the
Government in acc ordance w ith law, the G overnment shall institu te forfeiture p roceeding s under pa ragraph (2 ) against a
substitute sum of money equal to  the value o f the forfeited  property a t the time it was disposed  of, plus intere st.

"(4) The institution of forfeiture proceedings under paragraph (2) shall not be barred by the expiration of the statute of
limitations under section 621 of the Tariff Act of 1930 (19 U.S.C. § 1621) if the original publication of notice was initiated
before the expiration of such limitations period.

"(5) A motion made under this subsection shall be the exclusive means of obtaining judicial review of a declaration of
forfeiture entered by a seizing  agency. 

“(6) This subsection shall apply to any admin istrative forfeiture under this section, and  to any administrative forfeiture
under the Controlled Substances Act, or under any other provision of law that incorporates the provisions of the customs
laws.”

SEC. 105. APPLICATION OF PROCEDURES FOR DRUG CASES

 Section 511(d) of the Controlled Substances Act (21 U.S.C. § 881(d)) is amended by adding the following at the end:
“The provisions of Chapter 46, title 18, United States Code, shall also apply to seizures and forfeitures under this section,
insofar as applicable and  not inconsistent with the pro visions hereof.”

SEC. 106. PRE-JUDGMENT INTEREST

(a) IN GEN ERAL.-- S ection 2465 of title 28, United States Code, is am ended by --

(1) designating the present matter as subsection (a); and
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(2) inserting the following new subsection:

"(b) Interest.  Upon entry of judgment for the claimant in any proceeding to condemn or forfeit property seized or
arrested under provision of title 18, United States Code, the Controlled Substances Act, or the Immigration and
Naturaliza tion Act of  1952, the U nited States  shall be liable  for post-judgment inte rest as set forth  in section 19 61 of this
title.  The United States shall not be liable for pre-judgment interest, except that in cases involving currency or other
negotiable instruments, the United States shall disgorge to the claimant any funds representing interest actually paid to the
United States from the date of seizure or arrest of the property, where such interest resulted from the investment of the
property in an interest-bearing account or instrument.  The United States shall not be required to disgorge the value of any
intangible benefits nor to  make any other pay ments of in terest or othe r compensation to the c laimant no t specifically
authorized by this subsection."

(b) EFFECTIVE DATE.-- The amendment made by subsection (a) shall apply to any judgment entered after the date of
enactment of this Ac t.

SEC. 107. SEIZURE WARRANT REQUIREMENT

(a) IN GENERA L.-- Section 981(b) of title 18, United States Code, is amended to read as follows –

"(b)(1) Any prop erty subject to forfeiture to the Un ited States under this section may be seized by the A ttorney General. 
In addition, in the case of property involved in a violation investigated by the Secretary of the Treasury or the United States
Postal Service, the property may also be seized by the Secretary of the Treasury or the Postal Service, respectively.

"(2) Seizures pursuant to this section shall be made pursuant to a warrant, which may be  issued by a  magistrate judge in
the same manner as provided for a search warrant under the Federal Rules of Criminal Procedure, except that a seizure may
be made without a warrant if --

(A) a com plaint for forfe iture has been filed in the  district court an d the court has issued an  arrest warrant in rem
pursuant to the Supplemental Rules for Certain Admiralty and Maritime Claims, based upon a showing of probable cause;

(B) there is probable cause to believe that the property is subject to forfeiture and (i) the seizure is made pursuant to a
lawful arrest or search, or (ii) anothe r  exception to the Fourth  Amendment warrant requirem ent would apply ; or 

(C) the property was lawfully seized by a state or local law enforcement agency and has been transferred to a federal
agency in accordance with State law ."

"(3) Notwithstanding the provisions of Rule 41(a), Federal Rules of Criminal Procedure, a seizure warrant may be
issued pursuant to this subsection by a judicial officer in any district in which a forfeiture action against the property may
be filed under section 13 55(b) of title 28, United States C ode, and execu ted in any district in which the p roperty is found. 
Any motion for the return of property seized under this section shall be filed in the district in which the seizure warrant was
issued.

"(4) In the ev ent of a seizu re pursuan t to paragrap h (2) of this subsection, p roceeding s under subsection (d ) of this
section or an applicable criminal forfeiture statute shall be instituted as soon as practicable, taking into account the status of
any criminal investigation to which the seizure may be related.

"(5) If any person is arrested or charged in a foreign country in connection with an offense that would give rise to the
forfeiture of property in the United States under this section or under the Controlled Substances Act, the Attorney General
may apply to any Federal judge or magistrate judge in the district where the property is located for an ex parte order
restraining the property subject to forfeiture for not more than 30 days, except that the time may be extended for good cause
shown at a hearing conducted in the manner provided in rule 43(e) of the Federal Rules of Civil Procedure. The application
for the restraining order shall set forth the nature and circumstances of the foreign charges and the basis for belief that the
person arrested or charged has property in the United States that would be subject to forfeiture, and shall contain a
statement that the restraining order is needed to preserve the availability of property for such time as is necessary to receive
evidence  from the foreign coun try or elsewhere in support of prob able cause  for the seizure of the property under this
subsection.''.

(b) DRUG FORFEITU RES.-- Section 511(b) of the Controlled Substances Act (21 U.S.C. § 881(b)) is amended to read
as follows:

"(b) Any  property su bject to forfeitu re to the Un ited States un der this section may be  seized by the Attorney  General in
the manner set forth in Section 981(b) of title 18, Un ited States Code."
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SEC. 108. CIVIL RESTRAINING ORDERS

Section 98 1 of title 18, U nited States  Code, is am ended by  adding the  following  at the end:  
“Restraining orders. 

“(m) The court, before or after the filing of a forfeiture complaint and on the application of the government, may:

"(1) enter any restraining order or injunction pursuant to section 413(e) of the Controlled Substances Act (21 U.S.C.
§ 853(e));

"(2) require the execution of satisfactory performance bonds;

"(3) create receiverships;

"(4) appoint conservators, custodians, appraisers, accountants or trustees; or

"(5) take any other action to seize, secure, maintain, or preserve the availability of property subject to forfeiture under
this section.

SEC. 109. EXCESSIVE FINES

Section 98 1 of title 18, U nited States  Code, is am ended by  adding the  following  at the end: 
"Excessive Fines  

“(n) At the  conclusion of the trial and following the entry o f a verdict of fo rfeiture, the cla imant may  petition the co urt to
determine  whether  the Excessive Fines C lause of the  Eighth Amendment applies,  and if so, whether the fo rfeiture is gros sly
disproportional to the g ravity of the o ffense.  The claimant shall have the burden  of establishing that the forfeiture is gross ly
disproportional by a preponderance of the evidence at a hearing conducted in the manner provided in Rule 43(e), Federal
Rules of Civil Procedure, by the Court without a jury.  If the court determines that the forfeiture is grossly disproportional
to the gravity of the offense, it shall adjust the forfeiture to the extent necessary to avoid the Constitutional violation.

SEC. 111. ACCESS TO RECORDS IN BANK SECRECY JURISDICTIONS

Section 986 of title 18, United States Code, is amended by adding the following new subsection:

"Access to records located abroad

"(d) In any civil forfeiture case, or in any ancillary proceeding in any criminal forfeiture case governed by Section
413(n) of the Con trolled Substances A ct (21 U.S.C. § 85 3(n)), where --

"(1) financ ial records located in a fo reign coun try may be  material (A) to any claim  or to the ability  of the gove rnment to
respond to such claim, or (B) in a civil forfeiture case, to the government's ability to establish the forfeitability of the
property; and

"(2) it is within the capacity of the claimant to waive his or her rights under such secrecy laws, or to obtain the records
him- or herself, so that the records can be made available, the refusal of the claimant to provide the records in response to a
discovery request or take the action necessary otherwise to make the records available shall result in the dismissal of the
claim with prejudice.  This subsection shall not affect the claimant's rights to refuse production on the basis of any privilege
guaranteed by the  Constitution or federal law s of the United States."

SEC. 114. DISCLOSURE OF GRAND JURY INFORMATION TO FEDERAL PROSECUTORS

Section 3322(a) of title 18, United States Code, is amended –

(1) by striking "civil forfeiture under section 981 of title 18, United States Code, of property described in section
981(a)(1)(C) of such title" and inserting "any civil forfeiture provision of federal law"; and

(2) by striking "concerning a banking law violation".
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SEC. 115. STATUTE OF LIMITATIONS FOR CIVIL FORFEITURE ACTIONS

Section 621 of the T ariff Act of 1930 (19 U .S.C. § 1621) is amended -- 

(1) by inserting ", or in the case of forfeiture, within five years after the time when the existence of the property and the
involvement of the property in the alleged offense were discovered" after "within five years after the time when the alleged
offense was discovered";

(2) by striking "and" at the en d of paragraph (1);

(3) by striking the period and inserting ", and" at the end of paragraph (2); and

(4) by adding, at the end, the following new paragraph:

"(3) the provisions of section 2415(e) of title 28, United States Code, shall apply to this section.".

SEC. 116. DESTRUCTION OR REMOVAL OF PROPERTY TO PREVENT SEIZURE 

(a) Section 2232(a) o f title 18, United States Code, is amended by -- 

(1) inserting "or seizure" after "Physical interference with search";

(2) inserting ", including seizure for forfeiture," after "after seizure";

(3) striking "searches an d seizures"  after "autho rized to make" and inserting "sea rches or seizures";  

(4) striking "or" after "wares,"; and 

(5) inserting ", or other property , real or personal," after "merch andise."

(b) Section 2232(b ) of title 18, United States Cod e, is amended by-- 

(1) inserting "or seizure" after "Notice of search";

(2) striking "searches and seizures" after "authorized to make" and inserting "searches or seizures";

(3) inserting ", including seizure for forfeiture," after "likely to make a search or seizure"; and

(4) inserting "real or personal," after "merchandise or other property,".

SEC. 117. FUNGIBLE PROPERTY IN BANK ACCOUNTS

(a) IN GEN ERAL.-- S ection 984 of title 18, Un ited States Code, is amended --

(1) by striking subsection (a) and redesignating the remaining subsections as (a), (b), and (c), respectively;

(2) by striking subsection (b), as redesignated, and inserting the following:

“(b) The provisions of this section may be invoked only if the action for forfeiture was commenced by a seizure or an
arrest in rem within 2 yea rs of the offense that is the basis for the forfe iture.'';

(3) by amending subsection (c)(1), as redesignated, to read as follows:

“(c)(1) Subsection (a) does not apply to an action against funds held by a financial institution in an interbank account
unless the account ho lder knowingly engaged in the offense that is the basis for the forfeiture.'';

(4) in subsection (c), as redesignated, by adding at the end the following:

“(3) In this subsection, the term `financial institution' includes a foreign bank, as defined in paragraph (7) of section 1(b)
of the International Banking Act of 1978.''; and
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(5) by adding at the end the following:

“(d) Nothing in this section  is intended to limit the ability of the gove rnment to forfeit property un der any statute where
the property involved  in the offense giving rise to the forfe iture or property traceable there to is available for forfeiture.''.

(b) RETROACTIVE A PPLICATION.-- The amendments made by this section shall apply retroactively to any
transaction occurring on or after October 28, 1992.

SEC. 204. FORFEITURE FOR ALIEN SMUGGLING

(a) CRIMIN AL FOR FEITUR E AUTHORIT Y.-- Section 982(a )(7) of title 18, United States Co de, is amended --

(1) by striking "(A)," by striking all of sub-paragraph (B), and by redesignating parts (i) and (ii)(I) and (II) as sub-
paragraphs (A) and (B)(i) and (ii), respectively;

(2) by inserting "sections 274(a), 274A(a)(1) or 274A(a)(2) of the Immigration and Nationality Act of 1952 (8 U.S.C.
§§ 1324(a), 1324A(a)(1) and 1324A(a)(2))," before "section 1425" the first time it appears;

(2) in sub-paragraph (A), as redesignated by this section, by striking "a violation of, or a conspiracy to violate,
subsection (a)" and inserting "the offense of which the person is convicted"; and

(3) in sub-paragraph (B)(i) and (ii), as redesignated by this section, by striking "a violation of, or a conspiracy to violate,
subsection (a)" through "of this title" and inserting "the offense of which the person is convicted".

(b) CIVIL FORFEITURE.-- Section 981(a)(1) of title 18, United States Code, is amended by adding the following at the
end:

"(I)(i) any conveyance, including any vessel, vehicle, or aircraft, which has been or is being used in the commission
of a violation of 8 U.S.C. § 1324(a); and 

"(ii) any property, real or personal, (I) that constitutes, or is derived from or is traceable to the proceeds obtained
directly or ind irectly from th e commission of a vio lation of 8 U .S.C. § 1324(a), or (II) that is used to facilitate, or is
intended to be used to  facilitate, the commission of a vio lation of 8 U.S.C. § 1 324(a)(1)(A).”

SEC. 215. OTHER CRIMINAL PROCEEDS

(a) CRIMINAL FORFEITUR E.-- Section 982(a)(2) of title 18, United States Code, is amended by –

(1) adding “, or” at the end of sub-paragraph (B), and

(2) inserting  the following after sub -paragraph (B): 

“(C) any offense constituting ‘specified unlawful activity’ as that term is defined in section 1956(c)(7) of this title”

(b) CIVIL FORFEITURE.-- Section 981(a)(1)(C) of title 18, United States Code, is amended by striking “or a violation
of section 1341" and  all that follows, and insertin g “or any o ffense constituting ‘spec ified unlaw ful activity’ as  that term is
defined in section 1956(c)(7) of this title, or a conspiracy to commit such offense.”.

SEC. 302. USE OF FORFEITED FUNDS TO PAY RESTITUTION TO CRIME VICTIMS 

Section 981(e) of title 18, United States Code, is amended by amending subsection (e)(6) to read as follows:
"(6) as restoration to any victim of the offense giving rise to the forfeiture, including, in the case of a money laundering

offense, any offense constituting the underlying specified unlawful activity; or".

SEC. 307. CERTIFICATE OF REASONABLE CAUSE

Section 2465 of title 28, U nited States Code, is am ended --

(1)  by striking "property seized" and inserting "property seized or arrested" and 

(2) by striking "seizure" each time it appears and inserting "seizure or arrest".
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SEC. 402.  FUGITIVE DISENTITLEMENT

(a) IN GENERAL.-- Chapter 163 of title 28, United States Code, is amended by inserting the following new section:
§ 2467. Fugitive disentitlement

"Any a person who, in order to avoid criminal prosecution, purposely leaves the jurisdiction of the United States,
declines to enter or re-enter the U nited States to submit to its jurisdiction, or othe rwise evades the jurisdiction  of the court
where a c riminal case  is pending  against the person, may not use the resources of the courts of the Un ited States in
furtherance of a claim in any related civil forfeiture action or a claim in third-party proceedings in any related criminal
forfeiture action."

(b) CONFORMING  AMENDM ENT.-- The chapter analysis for chapter 163 of title 28, United States Code, is amended
by inserting the following at the end:

"2467. Fugitive disentitlement"

(c) APPLICATION. --The amendments made by this section shall apply to any case pending on the effective date of
this Act.

SEC. 404. ENFORCEMENT OF FOREIGN FORFEITURE JUDGMENT

(a) IN GENERAL.-- Chapter 163 of Title 28, United States Code, is amended by inserting the following new section:
"Section 2 468.  Enforcement of foreign judgment.

"(a) Definitions.  As used in this section --

"(1) "Fore ign nation"  shall mean  a country that has become a party  to the United Nations  Conven tion Again st Illicit
Traffic in Narcotic Drugs and Psychotropic Substances (hereafter "the United Nations Convention") or a foreign
jurisdiction with which the United States has a treaty or other formal international agreement in effect providing for mutual
forfeiture assistance.

"(2) "Value based confiscation judgment" shall mean a final order of a foreign nation compelling a defendant, as a
consequence of his or her criminal conviction for an offense described in Article 3, Paragraph 1, of the United Nations
Convention, or any foreign offense described in Section 1956(c)(7)(B) of title 18, to pay a sum of money representing the
proceeds of such o ffense, or property the va lue of which corresp onds to such proce eds.  

"(b) Review by Attorney General.  A foreign nation seeking to have its value based confiscation judgment registered
and enforced by a United States district court under this section must first submit a request to the Attorney General or his or
her designee.  Such request shall include:

"(1) a summary of the facts of the case and a description of the criminal proceeding which resulted in the value-based
confiscation judgment;

"(2) certified  copies of the judgment of conviction and value-based confisca tion judgm ent;

"(3) an affidavit or sworn declaration establishing that the defendant received notice of the proceedings in sufficient
time to enable him or her to defend against the charges and that the value-based confiscation judgment rendered is in force
and is not subject to appeal; 

"(4) an affidavit or sworn declaration that all reasonable efforts have been undertaken to enforce the value-based
confiscation judgment against the defendant's property, if any, in the foreign country; and

"(5) such additional information and evidence as may be required by the Attorney General or his or her designee.
The Atto rney General or his o r her designee, in consu ltation with the Secretary  of State or his  or her designee, shall
determine whether to certify the request, and such decision shall be final and not subject to either judicial review or review
under the Administrative Procedures Act, 5 U.S.C. § 551 et seq.

"(c) Jurisdiction and Venue.  Where the A ttorney General or his o r her designee certifies a request under paragraph (b ),
the foreign nation may file a civil proceeding in United States district court seeking to enforce the foreign value based
confiscation judgment as if the judgment had been entered by a court in the United States.  In such a proceeding, the
foreign na tion shall be th e plaintiff and  the person  against whom the value-based confisca tion judgm ent was en tered shall
be the defendant.  Venue shall lie in the district court for the District of Columbia or in any other district in which the
defendant or the property that may be the basis for satisfaction of a judgment under this section may be found.  The district
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court shall have personal jurisdiction over a de fendant residing outs ide of the United States  if the defendant is served  with
process in accordan ce with Rule 4 of the  Federal Rules of C ivil Procedure.  

"(d) Entry and Enforcement of Judgment.  (1) Except as provided in paragraph (2), the district court shall enter such
orders as may be necessary to enforce the value-based confiscation judgment on behalf of the foreign nation where it finds
that all of the fo llowing requiremen ts have been met:

"(A) the value-based confiscation judgment was rendered under a system which provides impartial tribunals or proce-
dures compatible with the requirements of due process of law;

"(B) the fo reign cour t had personal jurisdiction over the defendant;

"(C) the foreign court ha d jurisdiction over the subjec t matter;

"(D) the defendant in  the proceedings in the  foreign court received  notice of the  proceedin gs in sufficien t time to enab le
him or her to defend; and

"(E) the judgment was not obtained by fraud.
Process to enforce a judgment under this section will be in accordance with Rule 69(a) of the Federal Rules of Civil Proce-
dure.

"(e) Finality of Foreign Findings.  Upon a finding by the district court that the conditions set forth in subsection (d) have
been satisfied, the court shall be bound by the findings of facts insofar as they are stated in the foreign judgment of
conviction  and value -based confiscation judgment.

"(f) Currency Conversion.  Insofar as a value based confiscation judgment requires the payment of a sum of money, the
rate of exchange in effect at time when the suit to enforce is filed by the foreign nation shall be used in calculating the
amount stated in the judg ment submitted for reg istration."

(b) CONFORMING  AMENDM ENT.-- The chapter analysis for Chapter 163, Title 28, United States Code, is amended
by inserting the following at the end:

"2468.  Enforcement of foreign forfeiture judgment"

SEC. 502. USE OF CRIMINAL FORFEITURE AS AN ALTERNATIVE TO CIVIL FORFEITURE

Section 2461 of title 28, United States Code, is amended by adding the following subsection:

"(c) Whenever a forfeiture of property is authorized in connection with a violation of an Act of Congress, and any
person is charged in an indictment or information with such violation but no specific statutory provision is made for
criminal forfeiture upon co nviction, the governm ent may include the fo rfeiture in the indictment or inform ation in accor-
dance with the Federal Rules of Criminal Procedure, and upon conviction, the court shall order the forfeiture of the
property in accordance with the procedures set forth in section 413 of the Comprehensive Drug Abuse Prevention and
Control Act of 1970 (21 U.S.C . § 853)."

SECTION-B Y-SEC TION A NALYSIS
FORFEITURE ACT OF 1999

Title I - Civil Forfeiture Procedure

Section 102.  Uniform Innocent Owner Defense

The Constitution does not require any p rotection for innocent ow ners in civil forfeiture statutes.  Bennis v. Michigan,
516 U.S. 442 (1996).  Because civil forfeitures are directed against the property and not against the property owner, the
property may be  forfeited whether the ow ner was aware  of, or consented to, the illegal use  of the property or not.  Id.

Congress, however, can afford property owners greater protection than the Constitution requires.  Since 1984, Congress
has included innocent owner prov isions in the most comm only used civil forfeiture statutes.  See 21 U.S.C.
§ 881(a)(4 ),(6)(7); 18 U .S.C. § 981(a)(2).  Moreover, the Departm ent of Justice , as a matter o f policy, does not seek  to
forfeit property belonging  to innocent owners.  See Policy Directive 92-8  (1992).
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Nevertheless, the law in this area remains confused.  The innocent owner provisions in the drug and money laundering
statutes are inconsistent with each other, and many forfeiture statutes contain no innocent owner provision.  For example,
§ 881(a)(4 ) (forfeiture of  vehicles used to transport drugs), p rotects an owner whose prop erty was used without his
"knowledge, consent or willful blindness."  Sections 881(a)(6) (drug proceeds) and 881(a)(7) (real property facilitating drug
offenses), on the other hand, contain no willful blindness requirement; they protect those who demonstrate lack of
"knowledge or consent."  And 18 U.S.C. § 981(a)(2) (property involved in money laundering), requires only a showing of
lack of "knowledge."  The forfeiture statute for gambling offenses, 18 U.S.C. § 1955(d), contains no innocent owner
defense a t all.

The courts also differ as to what these defenses mean.  The Ninth Circuit interprets "knowledge or consent" to mean that
a person must prove that he or she did not have knowledge of the criminal offense and did not consent to that offense.  See
United States v. One Parcel of Land, 902 F.2d 1443, 1445 (9th Cir. 1990) ("knowledge" and "consent" are conjunctive
terms, and claimant must prove lack of both).  Thus, in the Ninth Circuit, a wife who knows that her husband is using her
property to commit a criminal offense cannot defeat the forfeiture of that property even if she did not consent to the illegal
use.  But the Second, Third and Eleventh Circuits hold that a person who has knowledge that his property is being used for
an illegal purpose may nevertheless avoid forfeiture if he shows that he did not consent to that use of his property.  See
United States v. 141st Street Corp., 911 F.2d 870, 877-78 (2nd Cir. 1990) (landlord who knew building was being used for
drug trafficking had op portunity to show he did not consent to such use), cert. denied, 111 S. C t. 1017 (1991); United
States v. Parcel of Real Property Known as 6109 Grubb Road, 886 F.2d 618, 626 (3rd Cir. 1989) (wife who knew of
husband 's use of residence for drug trafficking had opp ortunity to show she d id not consent to such  use); United States v.
One Parcel of Real Estate at 1012 Germantown Road, 963 F.2d 1496  (11th Cir. 1992).  

The rule is entirely different for money launde ring and bank fraud  cases.  Because § 981(a)(2) lacks a "consent"
requirement and contains only a "lack of knowledge" requirement, there is no burden on the claimant to show that he or she
took any steps at all to avoid the illegal activity.  Lack of knowledge alone is sufficient.  United States v. Real Property 874
Gartel Drive, 79 F.3d 918 (9th  Cir. 1996) (per curiam ) (because  § 981(a)(2 ) does not contain a consent pron g, "all
reasonab le steps" test does not apply); United States v. $705,270.00 in U.S. Currency, 820 F. Supp. 1398, 1402 (S.D. Fla.
1993); United States v. Eleven Vehicles, 836 F. Su pp. 1147 , 1160 n.16 (E.D. Pa. 1993); but see United States v. All Monies,
754 F. Su pp. 1467 , 1478 (D . Haw. 1991) (claim ant must prove "that he did not know of the  illegal activity, d id not willfu lly
blind himself from the illegal activity, and did all tha t reasonab ly could be  expected  to prevent the illegal use"  of his
property); United States v. All Funds Presently on Deposit at American Express Bank, 832 F. Supp. 542 (E.D.N.Y. 1993)
(same).

The courts are also divided with respect to the application of the innocent owner defense to property acquired after the
crime giving rise to the forfeiture occurred.  In the Eleventh Circuit, a person who acquires property knowing that it was
used to commit an  illegal act is not an innocent ow ner.  United States v. One Parcel of Real Estate Located at 6640 SW
48th Street, 41 F.3d 1448 (11th Cir. 1995) (lawyer who acquires interest in forfeitable property as his fee is not an innocent
owner).  B ut in the Third Circuit, the rule is the opposite: a person who  knowingly acquire s forfeitable p roperty is
considered an inno cent owner because he could no t have consented to the  illegal use of the property befo re he owned it. 
See United States v. One 1973 Rolls Royce, 43 F.3d 794, 820 (3d Cir. 1994).

In the Rolls Royce case, the court said that if its decision left the innocent owner statute in "a mess," the problem
"originated in Congress when it failed to draft a statute that takes into account the substantial differences between those
owners who own the property during the improper use and some of those who acquire it afterwards."  The court concluded,
"Congress should redraft the statute if it desires a different result."

In United States v. A Parcel of Land (92 B uena Vista Ave.) , 113 S. Ct. 1126 (1993), the Supreme Court identified
another loophole in the  statute as it applies to persons wh o acquire the property  after it is used to commit an illegal act. 
Because, unlike its criminal forfeiture counterpart, 21 U.S.C. § 853(n)(6)(B), the civil statute does not limit the innocent
owner defense to persons who purchase the property in good faith, it applies to innocent donees.  Justice Kennedy, in a
dissenting opinion, noted that this allows drug dealers to shield their property from forfeiture through transfers to relatives
or other innocent persons.  The ruling, Justice Kennedy said, "rips out the most effective enforcement provisions in all of
the drug forfeiture laws," 113 S. Ct. at 1146, and "leaves the forfeiture scheme that is the centerpiece of the Nation's drug
enforcement laws in quite a mess."  113 S. Ct. at 1145 (Kennedy, J. dissenting).  Justice Stevens, however, writing for the
plurality, said that the Court was bound by the statutory language enacted by Congress.  "That a statutory provision
contains 'puzzling' language, or seems unwise, is not an appropriate reason for simply ignoring the text."  113 S. Ct. at
1135, n.20.

Finally, the re is widesp read confusion among the courts with respect to the standard that should be u sed to determine if
a person had "know ledge" of o r "consen ted" to the illeg al use of his o r her prope rty.  Some courts equate "know ledge" w ith
"willful blindness" so that a person who willfully blinds himself to the illegal use of his property is considered to have had
knowledge o f the illegal act.  See Rolls Royce, supra.  But other courts allow a person to show lack of knowledge by
showing a lack o f actual knowledge.  See United States v. Lots 12, 13, 14 and 15, 869 F.2d 942, 946-47 (6th Cir. 1989). 
Most cou rts focus on  the "consent" prong  of the defen se, and ho ld that the property owner must "take every reasonable
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step, and do all that reasonably can be done, to p revent the illegal activity" in order to be  considered an innocent owner.  
See United States v. 141st Street Corp., 911 F.2d  870 (2d C ir. 1990); United States v. One Parcel of Real Estate at 1012
Germantown Road, 963 F.2d  1496 (11 th Cir. 1992); United States v. One Parcel of Property (755 Forest Road), 985 F.2d
70 (2d Cir. 1993);  United States v. 5.382 Acres, 871 F. Supp. 880 (W.D. Va. 1994) ("Property owners are required to meet
a significant burden in proving lack of consent for they must remain accountable for the use of their property: Unless an
owner with knowledge can prove every action, reasonable under the circumstances, was taken to curtail drug-related
activity, consent is inferred and the property is subject to forfeiture."). 

To remedy the  inconsistencies in the statutes, and  to ensure that innocent ow ners are protected under all forfeiture
statutes in the federal criminal code, the Justice Department has proposed a Uniform Innocent Owner Defense to be
codified at 18 U.S.C. § 983.1  It applies to all civ il forfeitures in title s 8 and 18  and the Controlled Substances Act, and  it
may be incorpo rated into other forfeiture statutes as Congress may see  fit.  

Second, the new statute will have two parts dealing respectively with property owned at the time of the illegal offense,
and property acquired afterward.  In the first category, property owners will be able to defeat forfeiture in two ways: 1) by
showing  that they lack ed know ledge of the  offense, or  2) that upon  learning of  the illegal use  of the property, they "d id all
that reasonably could be expected to terminate such use of the property."  Thus, as the majority of courts now hold, under
the second defense a spouse could defeat forfeiture of her property, even if she knew that it was being used illegally, by
showing that she d id everything that a reason able person in her circum stances would ha ve done to preven t the illegal use.  

Under the first defense, a showing of a lack of knowledge would be a complete defense to forfeiture.  But to show lack
of knowledge, the owner would have to show that he was not willfully blind to the illegal use of the property.  This means
that if the government establishes the existence of facts and circumstances that should have created a reasonable suspicion
that the property was being or would be used for an illegal purpose, the owner would be considered to have had knowledge
of the illegal activity, and would have to show, pursuant to subparagraph (B), that he did all that reasonably could be
expected in light of such circumstances to prevent the illegal use of the property.  See United States v. Property Titled in the
Names of Ponce, 751 F. Su pp. 1436 , 1440 n.3  (D. Haw . 1990) (cla imant must show that he did no t consent in advance to
illegal use of his property even  if he proves that he did no t actually know w hether such illegal use eve r occurred).

The statute employs a different formulation of the innocent owner defense in cases involving property acquired after the
offense giving rise to the forfeiture.  This is necessarily so, because in such cases, the critical issue concerns what the
property owner knew or should have known at the time he acquired the property, not what he knew when the crime
occurred.  6640 SW 48th Street, supra.  So, in the case of after-acquired property, a person would be considered an
innocent owner if he establishes that he acquired the property as a bona fide purchaser for value who at the time of the
purchase did not know and was reasonably without cause to believe that the property was subject to forfeiture.  This means
that a purchaser is an innocent owner if in light of the circumstances surrounding the purchase he did all that a person
would be expected to do to ensure tha t he was not acquiring  property that was sub ject to forfeiture.  

This prov ision will be  of particular im portance is  cases invo lving the acquisition of d rug dollars o n the black  market in
South America.  In such cases, wealthy persons assist in the laundering of the drug money by purchasing U.S. dollars, or
dollar-denominated  instruments and send  the money to the U nited States while main taining ignorance of its source.  See
United States v. All Monies, 754 F. Su pp. 1467  (D. Haw . 1991); United States v. Funds Seized From Account Number
20548408 at Baybank, N.A., 1995 WL 381659 (D. Mass. Jun. 16, 1995) (unpublished).  The new statute would put the
burden on such individuals to show that they took all reasonable steps to ensure that they were not acquiring drug proceeds.

Limiting the innocent owner defense to "purchasers" in this circumstance tracks the language of the criminal innocent
owner defense, 21 U.S.C. § 853(n)(6)(B), and eliminates the problem identified by Justice Kennedy in 92 Buena Vista .  

The remainder of the new statute addresses a number of other concerns that have arisen in the courts under the current
law.  First, the statute makes clear that under no circumstances may a person other than a bona fide purchaser be considered
an innocent owner of criminal proceeds.  This avoids a situation that arises in community property states when a spouse
claims title to her husband's drug proceeds as marital property.

The statute  also defines "owner" to include  lienholders  and others  with secured interests in  the subject p roperty, bu t to
exclude, consistent with the prevailing view under current law, general creditors, bailees, nominees and beneficiaries of
constructive trusts.  See e.g. U nited States  v. One 19 90 Chevrolet Corvette, 37 F.3d 421 (8th Cir. 1994) (titled owner lacks
standing to contest forfeiture of p roperty over wh ich she exercised no d ominion or control);  United States v. BCCI Hold-
ings (Luxembourg) S.A., 46 F.3d 1185 (D.C. Cir. 1995) (general creditors and beneficiaries of constructive trusts lack



CAFRA Legislative History May 2000 

369

sufficient interest in the property to con test forfeiture); United States v. $3,000 in Cash, 906 F. Supp. 1061 (E.D. Va. 1995)
(person who voluntarily transfers his property to another is no longer the "owner" and therefore lacks standing to contest
the forfeiture).

The statute also resolves a split in the courts regarding the disposition of property jointly owned by a guilty person and
an innocent spouse, business partner or co-tenant.  The statute gives the district court three alternatives: sever the property;
liquidate the  property and order the return a po rtion of the p roceeds to  the innocent party; or allo w the inno cent party to
remain in possession  of the property, subject to a lien in fav or of the government to the extent of the guilty party's intere st. 

Section 103.  Stay of Civil Forfeiture Case

This provision is intended to give both the government and the claimant in a civil forfeiture case the right to seek a stay
of the forfeiture proceeding in order to protect a vital interest in a related criminal case.

Current law provides that the filing of a related criminal indictment or information shall stay a civil forfeiture proceed-
ing upon the motion of the government and a showing of "good cause."  18 U.S.C. § 981(g); 21 U.S.C. § 881(i).  Numerous
courts have held that the possibility that the broader civil discov ery availab le to a claimant in a civil case will interfere  with
the criminal prosecution constitutes "good cause."  See United States v. O ne Single F amily Residence Located at 2820 Taft
St., 710 F. Supp. 1351, 1352 (S.D. Fla. 1989) (stay granted where "scope of civil discovery could interfere with criminal
prosecution"); United Sta tes v. Property at 297  Hawley  St., 727 F. Supp. 90, 91 (W.D.N.Y. 1990) (good cause requirement
satisfied where stay necessary to protect criminal case  from "potentially" broad  discovery demands of claimant/defend ant). 
Other courts have  required the governm ent to demonstrate som e specific harm.  See United States v. Leasehold  Interests in
118 Avenue D, 754 F. Supp. 28 2, 287 (E.D.N .Y. 1990) ("mere conclusory allegations of potential abuse or simply the
opportunity by the claim ant to improperly exp loit civil discovery . . . will not avail on a motion for a stay").  

Recent cases indicate that courts balance multiple factors to determine whether "good cause" justifies a stay requested
either by the governm ent or by the claimant. See United States v. All Funds, Monies, Securities, Mutual Fund Shares and
Stocks, 162 F.R.D. 4 (D. Mass. 1995) (continuation of stay pending criminal proceedings denied because rationale behind
21 U.S.C. § 881(i) to avoid abuse of civil discovery did not apply where local civil rules required claimant to make
disclosures to government before conducting discovery and criminal forfeiture counts in related indictment enabled
governm ent to readily  avoid dou ble jeopard y concern s); United Sta tes v. Section  17 Township , 40 F.3d 320 (10 th Cir.
1994) (no appellate jurisdiction under 28 U.S.C. § 1291 or § 1292(a)(1) to review district court's stay based on potential for
civil discovery in federal forfeiture action to undermine pending state criminal proceedings and interest in preservation of
claimants' F ifth Amen dment priv ilege against self-incrimin ation); United States v. Four Contiguous Parcels, 864 F. Supp.
652 (W.D. Ky. 1994) (Government did not meet burden of showing "good cause" where government could have avoided
prejudice caused by civil discovery by pursuing criminal forfeiture and extension of 18 month delay since seizure raised
serious due process concerns); United States v. Lot 5, Fox Grove, 23 F.3d 359 (11th Cir. 1994) (claimant's mere blanket
assertion of Fifth Amendment protection against self incrimination in connection with related criminal case insufficient
grounds for stay); additional factors were claimant's stipulation to probable cause, claimant's failure to use the testimony of
others to de fend again st forfeiture, an d claimant's failure to explain prejud ice from continuation  of forfeiture action; In re
Phillips, Beckwith & Hall, 896 F. Supp. 55 3 (E.D. Va. 19 95) (denying stay req uested by attorney/claim ant in forfeiture
action aga inst drug pro ceeds paid  as attorney  fees where attorney is  also target of  criminal investigation because stay to
accommodate attorney's Fifth Ame ndment rights wo uld prejudice the government's forfeiture case).

The amendment is intended to give greater guidance to the courts by providing specifically that a stay shall be entered
whenever the court determines that civil discovery may adversely affect the ability of the government to investigate or
prosecute a related crimina l case.  It also removes a limitation in the law  that currently provides for a stay  only after a
criminal ind ictment or in formation  is filed.  The re ference to "a related crim inal investigation" recognizes that c ivil
discovery  is at least as likely  to interfere w ith an on-going undercover investigation , the use of co urt-ordered  electronic
surveillance, or the grand  jury's performance o f its duties as with the governm ent's ability to bring a criminal case to trial. 
The definition of "a related criminal case" and "a related criminal investigation" also make clear that the neither the parties
nor the facts in the civil and criminal cases need be identical for the two cases to be considered related.  Instead, the sum of
several factors, which a re set forth in the disjunctive, would have to indicate that the tw o cases were substantially the same. 
This is consistent with recent cases holding that a stay was authorized under § 881(i) or § 981(g) even if the claimant in the
civil case was not one  of persons under ind ictment in the criminal case.  See United States v. A  Parcel of R ealty Com monly
Known as 4808 South Winchester, No. 88-C -1312, 19 88 WL 107346  (N.D. Ill. O ct. 11, 1988); United States v. All Monies
($3,258,694.54), No. 89-00382 ACK (D . Hawaii June 6, 1990). 

The ame ndment a lso gives the  claimant an  equal opportunity to seek a stay of th e civil case in  the approp riate
circumstances.  As mentioned, under current law, only the government may seek a stay of the forfeiture proceeding.  Under
the amendment, however, a claimant may obtain a stay if the claimant is able to establish that he or she is the subject of an
actual, ongoing criminal investigation or prosecution, and that denial of a stay of the civil forfeiture proceeding would in-
fringe upon the claimant's Fifth Amendment rights in the criminal proceeding.  This provision protects defendants and
individuals under criminal investigation by a grand jury from having the government use the civil forfeiture procedure as a
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means of forcing the claimant to make a "Hobson's Choice" between defending his property in the civil case and defending
his liberty in the criminal one.  See United States v. Certain Real Property . . . 4003-4005 5th Avenue, 55 F.3d 78 (2d C ir.
1995) (claimant in civil forfeiture cases faces the dilemma of remaining silent and allowing the forfeiture or testifying
against the fo rfeiture and  exposing  himself to inc riminating admissions ); United States v. Parcels of Land (Laliberte), 903
F.2d 36 (1st Cir.), cert. denied, 111 S. C t. 289 (1990) (claiman t's insistence o n asserting F ifth Amen dment righ ts in civil
proceeding could result in dismissal of claim).  The amendment is consistent with cases in which the courts have stayed
civil forfeiture proceedings in o rder to avoid Fifth Am endment conflicts.  See United States v. All Assets of Statewide
Autoparts, Inc., 971 F.2d  896 (2d C ir. 1992); United States v. A Certain Parcel of Land, 781 F. Supp. 830, 833 (D.N.H.
1992).

The provision requires the existence of an actual prosecution or investigation, however, to ensure that claimants are not
able to bring civil forfeiture cases to a standstill on the basis of speculation about future criminal exposure.  As is true under
current law, claimants seeking a stay under the revised statute could not rely on a blanket assertion of the Fifth Amendment
but would have to assert with precision how they wou ld be prejudiced if the civil action w ent forward.  See United States v.
Lot 5, 23 F.3d 359 (11 th Cir. 1994); United States v. Certain Real Property 566 Hendrickson Boulevard , 986 F.2d 990, 997
(6th Cir. 1993).  

The provision also requires a claimant to establish that he or she has standing to contest the forfeiture before a stay may
be entered at the claimant's request.  Even if the court determines that the claimant has standing for this purpose, that
determination will not be binding on the court should the government later object to the claimant's standing pretrial as
provided elsewhere in the Act.  The intended effect of this provision is to permit the government to consent to a stay
without risk of being estopped from objecting to the claimant's standing once the stay is lifted.

Some courts in the past have attempted to am eliorate the burden on the  claimant who is simu ltaneously the subject of a
criminal proceeding  by entering a protective o rder limiting discovery.  See Lalibe rte, 903 F.2d at 44-45.  Under the amend-
ment, a court could still take this course.  The amendment recognizes, however, the unfairness of limiting one party's right
to take discovery while allowing the other party free rein.  In cases where such unfairness would result, it is preferable that
the court simply stay the civil case .  See United States v. A Certain Parcel of Property (155 Bemis Road), Civ. No. 90-424-
D (D.N .H. May  8, 1992) (entering stay  of civil forfeitu re case after a ttempts to protect Fifth A mendment rights w ith
protective order proved unworkable as claimant continued to seek discovery from the government while government was
limited in ab ility to take discovery from  claimant).  Thus, if the effect of the protective order w ere, for example, to enable
the government to obtain little of value from a claimant in discovery while the claimant was able to review the govern-
ment's files and depose  its witnesses, the statute wou ld require that a stay be imposed instead.  

The revised statute would also provide that the Court should enter any order necessary to preserve the value of the
property while the stay was in effect.  This would include an order requiring that mortgage payments should continue to be
made in order to protect the rights of third party lienholders, tena nts, and other innocen t persons.  
See United States v. A ll Right, Title and Interest in Real P roperty (228 Blair A ve.), 821 F. Supp. 89 3 (S.D.N.Y . 1993).
 
Section 104. Limitations period for challenges to cash seizures by prisoners

In money laundering cases, cash or other property involved in the money laundering offense is generally seized by a
federal agency and forfeited in accordance with the customs laws, which are incorporated by reference into the money
laundering forfeiture statute.  18 U .S.C. § 981(d).

Under the customs laws, the seizing agency may forfeit certain property administratively —  that is, without referring
the case to the United States Attorney — if the forfeiture is uncontested, and if certain criteria regarding the nature and
value of the property are  met.  19 U.S.C. §  1607.  See Yskamp v. DEA, ___ F.3d ___, N o. 98-6148, 199 8 WL 887697 (3rd
Cir. Dec.21, 1998).  The seizing agency, however, must take steps that are “reasonably calculated” to ensure that persons
with an ownership or possessory interest in the property are aware of the forfeiture action and the procedure for contesting
it.  See United Sta tes v. Rand all, 976 F. Supp. 14 42 (M.D. A la. 1997); United States v. Schiavo, 897 F. Supp. 644, 648-49
(D. Mass. 1995 ).

Generally, a property owner who fails to challenge an administrative forfeiture may not later seek judicial review of the
agency’s action.  See Linarez v. Department of Justice, 2 F.3d 208, 213 (7th Cir. 1993) ("A forfeiture cannot be challenged
in district court under any lega l theory if the claims could hav e been raised in an adm inistrative proceeding, but w ere not."). 
But the district courts do have equitable jurisdiction to review administrative forfeitures to ensure that the government took
adequate steps to prov ide proper notice.  United Sta tes v. Schinn ell, 80 F.3d 1064 (5th Cir. 1996) ("once the administrative
forfeiture w as comple ted, the distric t court lacked jurisdiction  to review the forfeiture except for fa ilure to comply with
procedural requirem ents or to comport w ith due process”);  see Polanco v. U.S. Drug Enforcement Administration, 158 F.3d
647 (2d C ir. 1998); United States v. Giraldo, 45 F.3d 509, 511 (1st Cir. 1995).

Challenges to adm inistrative forfeitures are routinely and alm ost exclusively filed by fede ral prisoners who w ere
arrested and incarcerated in connection with the criminal offense that gave rise to the forfeiture action.  In such cases, the
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prisoner was aware that his property was seized at the time of the arrest, but for whatever reason determined that it was not
in his interest to challenge the forfeiture.  Later, however, the prisoner claims that he did not ch allenge the forfeiture
because the government failed to provide him with adequate notice that the forfeiture was taking place.  The usual claims
are that the government sent the notice to a home address instead of to the place of incarceration, or sent the notice to a
place of incarceration from which the prisoner had been moved, or sent the notice to the correct place of incarceration but
failed to ensure that the jailer delivered the notice to the prisoner.  In recent years, the number of such cases has been
legion.  See e.g. Small v. United States, 136 F.3d 1334 (D.C. Cir. 1998); United States v. Clark, 84 F.3d 378 (10 th Cir.
1996); United States v. Real Property . . . Lido Motel, 135 F.3d 1312  (9th Cir. 1998); United States v. Real Property (Tree
Top), 129 F.3d 1266  (6th Cir. 1997) (Table C ase);Weng v. United States, 137 F.3d  709 (2nd  Cir. 1998); United States v.
Giraldo, 45 F.3d 509, 511 (1st Cir. 1995); United States v. One Parcel ... 13 Maplewood Dr. , 1997 WL 567945 (D . Mass.
1997); Whiting v. United States, ___ F. Su pp. 2d ___, 1998 W L 84793 3 (D. Mass. Nov. 30, 1998); Aguilar v. United
States, 8 F. Supp .2d 175 (D . Conn. 1998);  Scott v. United States, 950 F. Supp. 38 1 (D.D.C. 19 96).

This amendment is  intended to  resolve two issues that h ave split the courts regard ing such p risoner cha llenges to
administrative forfeitures.  First, the courts d isagree on the statute of limitations on  such claims.  Compare Williams v.
Drug Enforcement Administration, 51 F.3d 732 (7th Cir. 1995) (applying two-year statute of limitations but noting that the
contours of the exercise  of the court's equitable jurisdiction are  "largely undefined" ) with Polanco v. U.S. Drug Enforce-
ment Administration, 158 F.3d 647 (2d Cir. 1998) (claiman t has 6 years from date he discovered, or had  reason to discover,
his property was forfeited, not from date it was seized; if claimant never received notice, 6 years runs from end of the 5-
year period in which  gov’t cou ld have filed  a forfeiture ac tion).  As the  Second  Circuit acknowledged, its rule m eans that a
prisoner actually has 11 years from the time his property was seized to file his challenge.  Thus, in a recent case in New
York, a p risoner wh ose prope rty was seized at the time  he was ar rested for drug trafficking in 1990 , and who did noth ing to
contest the forfeiture action at that time, was allowed to file a challenge to the administrative forfeiture in 1997, more than
seven years after the seizure  took place.  Valencia-Romero v. United States, 1998 WL 9 38949 (E.D .N.Y. 1998).

The courts are also div ided as to the  appropria te remedy  when it turn s out that the government’s efforts to  send notice to
a prisoner were inadequate.  In most cases, the court will simply vacate the declaration of forfeiture and direct the seizing
agency to institute a new  forfeiture action.  See United States v. Volanty , 79 F.3d 86, 88 (8th C ir. 1996) (dis trict court did
not abuse discretion in permitting gov't to correct due process violation by vacating administrative forfeiture and instituting
new judicial forfeiture proceeding). But the courts recognize that this may not be possible if, as is frequently the case, the
prisoner has waited so long to file his challenge to the administrative forfeiture that the statute of limitations bars the
government from filing a new claim.  In such cases, some courts will address the forfeiture action on the merits without
requiring a  new com plaint to be filed, thus ensu ring that the p risoner doe s not receive a windfa ll as a result of h is delay in
challenging the forfeiture.  See United States v. Boero, 111 F.3d  856 (2d C ir. 1997); United Sta tes v. Maro lf, 973 F. Supp.
1139 (C .D. Cal. 1997); Kadonsky v. United States, 1998 WL 119531 (N.D. Tex. 1998).  But other courts hold that the
property must be return ed to the prisoner.  See Clymore v. United States, ___ F.3d ___, 1999 WL 3366 (10th Cir. Jan. 7,
1999).

The amendment addresses both of these problems by providing that challenges to uncontested administrative forfeitures
must be filed within 2 years of the entry of the declaration of forfeiture pursuant to 19 U.S.C. § 1609, and by providing that
the remedy in cases w here a court finds that the  notice was inadequate is to refile the  forfeiture complaint w ithout regard to
the expiration of the statu te of limitations on the forfe iture action.  B oth provisio ns, and most of the leg islative langu age, is
taken from a propo sal introduced in 1997  by Reps. Hyde and Cony ers and approved  by the House Judiciary Committee. 
See H.Rep. 105-358, 105th Cong., 1 st Sess., at p.3.  The amendment does not change the current rule that the lack of
procedural due process in the administrative forfeiture proceeding is the only ground on which a person may seek judicial
review of an uncontested administrative forfeiture .  See United States v. Deninno, 103 F.3d 82 (10th Cir. 1996) (jurisdiction
is limited to adequacy o f due process in the administrative  forfeiture pro ceeding); United States v. Schiavo, 897 F. Supp.
644, 647 (D. Mass. 1995) (court could review adequacy of notice but not Fourth Amendment objection to seizure that
claimant co uld have ra ised if he had  filed a claim); Concepcion v. United States, 938 F. Supp. 13 4 (E.D.N.Y . 1996) (court
lacks jurisdiction to review 8 th Amendm ent challenge to administrative forfeiture).

Section 105.  Application of Procedures for Drug Cases

This section makes the amendments to Section 981 applicable to civil forfeitures in drug cases brought under the
Controlled Substances Act (not in in rem  forfeiture cases of drugs bro ught under 21 U .S.C. § 334 of the FFDCA).

Section 106.  Pre-Judgment Interest

This amendment clarifies the law regarding the government's liability for pre-judgment interest in a forfeiture case that
results in the entry of judgment for the  claimant.  Because the  United S tates has no t waived sovereign  immunity , it is
generally not liable for pre-judg ment interest in forfeiture cases.  See Library of Congress v. Shaw, 478 U.S. 310, 311
(1986) (the government is not liable for interest on seized currency "in the absence of an express waiver of sovereign
immunity from the award of interest").  Some courts have held, however, that sovereign immunity is not implicated when a
court orders the government to disgorge benefits actually received as a result of the seizure of the claimant's property.  See
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United States v. $277,000 U.S. Currency, 69 F.3d 1491 (9th C ir. 1995);  U.S. v. $133,735.30 Seized from U.S. Bancorp
Brokerage Account, 139 F.3d 729 (9 th Cir.1998); and U.S. v. $515,060.42 in U.S. Currency, 152 F.3d 491 (6 th Cir. 1998);
also see Phillips v. Washington Legal Foundation, 118 S. Ct. 1925 (1998).(upholding the interest-follows-the-principal
rationale underlying these  decisions).

The amendment adopts the reasoning of these courts and provides that notwithstanding the absence of a waiver of
sovereign  immunity , the United  States will disgorge any money  actually received as a re sult of investin g seized property in
an interest-bearing account or mo netary instrument.  The amendment mak es clear, however, that the government is liab le
only for funds actually received; it is not liable for the interest that could have been realized had the seized funds been
invested at a higher rate or for a lon ger period of time.  Nor is the government required to disgorge any  intangible benefits. 
In particular, one court suggested that the government had to disgorge an amount of money equal to any savings the
government enjoyed by virtue of not having to borrow money to finance the national debt as long as it held the seized
property.  $277,000, supra.  Under the amendment, liability for such intangible benefits is precluded.

Section 107.  Seizure Warrant Requirement

This section simplifies and clarifies the government's authority to seize property for forfeiture.  First, 18 U.S.C.
§ 981(b)(1) is amended to update the authority of the Attorney General, and in appropriate cases the Secretary of the
Treasury and the Postal Service, to seize forfeitable property.  This section was last amended in 1989 before paragraphs
(D), (E) and (F) were  added to §  981(a)(1) .  Absent th is amendm ent, the seizu re warran t authority fo r property fo rfeitable
under those provisions is unclear.  Otherwise, the amendment is not meant to alter the investigative authority of the
respective agencies.

Subsection (b)(2) preserves the current rule that property may be seized for civil forfeiture either pursuant to the
Admira lty Rules on ce a civil judic ial compla int is filed, or pu rsuant to a se izure war rant.  The sta tute is revised , however, to
provide that a seizure warrant is obtained "in the same manner" as provided in the Rules of Criminal Procedure, not
"pursuant to" those R ules which, of course, do not apply to civil forfeitures.  See Rule 54(b)(5).  

Subsection (b)(2) also conforms § 981(b) to the current version of 21 U.S.C. § 881(b) (the parallel seizure statute for
drug forfeitures) by authorizing warrantless seizures in cases where an exception to the Fourth Amendment warrant
requirement would apply.  For example, in § 881 cases, courts  have approved warrantless se izures in cases where  there is
probable cause for the  seizure but exigent circum stances preclude ob taining a seizure warran t.  See United States v.
Daccarett, 6 F.3d 37 (2d C ir. 1993).  See also United States v. Dixon, 1 F.3d 1080 (10 th Cir. 1993) (warran tless seizure
under § 881(b)(4) upheld where plain view exception applies).  The amendment to § 981(b) is necessary because such
circumstances occur frequently in mone y laundering cases inv olving electronic funds tran sfers.  

Finally, subsection (b)(2) is revised to make clear that federal authorities do not have to obtain a federal warrant to re-
seize property already lawfully in the possession of state law enforcement authorities when the State elects, in accordance
with state law, to turn the property over to the federal government for forfeiture under federal law.

The remaining subsections are new provisions.  The first, to be codified as 
§ 981(b)(3 ), makes clear that the seizure warrant may be  issued by a  judge or magistrate judge in any d istrict in which it
would be proper to file civil forfeiture complaint against the property to be seized, even if the property is located, and the
seizure is to occur, in another district.  Previously, there was no ambiguity in the statute, since in rem actions could only be
filed in the district in which the property was located.  In 1992, however, Congress amended 28 U.S.C. § 1355 to provide
for in rem jurisdiction in the district in which the criminal acts giving rise to the forfeiture took place, and to provide for
nationwide service o f process so  that the court in which  the civil action  was filed co uld bring the subject property within
the control of the court.  See 28 U.S.C. § 1355(d).  In accord with this new statute, the amendment makes clear that it is not
necessary  for the government to  obtain a seizure warrant from a jud ge or mag istrate judge  in the district where the pro perty
is located, but rather that it may obtain such process from the court that will be responsible for the civil case once the
property is seized and  the complaint is filed.  An y motion fo r the return o f seized property filed pu rsuant to Rule 41(e) w ill
have to be filed in the district where the seizure warrant was issued so that judges and prosecutors in other districts are not
required to  deal with w arrants invo lving property unrelate d to any case or investig ation pend ing in the distr ict.

The second new provision,  to be codified as § 981(b)(4), clarifies the requirement that the government prom ptly
institute forfeitu re proceed ings once  property is seized.  It prov ides that eithe r civil or criminal proceedings may be
instituted.  Without the amendment, the statute appears to require the government to initiate an administrative forfe iture
even if the same property is subject to forfeiture in a criminal indictment.  Such unnecessary duplication was never the
intent of the legislation.  As is true with respect to the filing of a civil complaint under 18 U.S.C. § 987, the statute avoids
setting a definite time limit for instituting forfeiture proceedings because the re will be cases whe re the premature filing of a
forfeiture action could adversely affect an ongoing criminal investigation.  In particular, it is appropriate for the Attorney
General to take into account the impact the filing of the civil case might have on on-going undercover operations and the
disclosure of evidence being presented to a grand jury.
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The third new provision, set forth as § 981(b)(5), relates to situations where a person has been arrested in a foreign
country and there is a danger that property subject to forfeiture in the United States in connection with the foreign offenses
will disappear if it is not immediately restrained.  In the case of foreign arrests, it is possible for the property of the arrested
person to be transferred out of the United States before U.S. law enforcement officials have received from the foreign
country the evidence necessary to suppo rt a finding a p robable cause for the se izure of the p roperty in accordanc e with
federal law .  This situation is most like ly to arise in the  case of drug traffickers and money laundere rs whose  bank accounts
in the United States may be emptied within hours of an arrest by foreign authorities in the Latin America or Europe.  To
ensure that property subject to forfeiture in such cases is preserved, the new provision provides for the issuance of an ex
parte restraining order upon the application of the Attorney General and a statement that the order is needed to preserve the
property while evidence supporting probable cause for seizure is obtained.  A party whose property is retrained would have
a right to a post-restraint hearing in accordance with Rule 65(b), Fed.R.Civ.P.

Subsection (b) makes parallel changes to 21 U.S.C. § 881(b). Most important, the amendment repeals § 881(b)(4) which
was construed to authorize warrantless seizu res based on probable cause alone.  See United States v. Lasanta , 978 F.2d
1300 (2d  Cir. 1992).  The amendmen t makes clear that seizure s must be m ade pursuant to a warrant unless  an excep tion to
the warrant requirement of the Fourth Amendment applies.

Section 108.  Civil Restraining Orders

The section authorizes the court to take whatever action may be necessary to preserve the availability of property for
forfeiture.  Although not limited to such instances, it will apply mainly in cases where the government has not seized the
subject property in advance of trial.  See United States v. Ja mes Daniel Good  Property , 114 S. Ct. 492 (1993) (government
need not seize real property, but may use restraining  orders to preserve its availability at trial).

Section 109.  Excessive Fines

This section provides that Eighth Amendment issues are to be resolved by the court alone following return of the verdict
of forfeiture.

The appropriate procedure for determining Eighth Amendment issues has confused the courts and litigants since the
Supreme Court decided Austin v. United States, 113 S. Ct. 2801 (1993) and Alexander v. United States, 113 S. Ct. 2766
(1993) (holding that Excessive Fines Clause of the Eighth Amendments may apply to civil and criminal forfeitures
respective ly).  Neither  of those decisions add resses the question of w hether judg e or jury dec ides if a civil for feiture is
excessive , but most co urts have held that the E ighth Am endmen t determina tion is to be made by the  court after return of
the verdict of forfeiture.  See United States v. Funds in the Amount of $170,926.00, 985 F. Supp. 810 (N.D. Ill. 1997)
(motion to dismiss civil complaint on 8th Amendment grounds denied; court should not address excessive fines challenge
until government ha s established forfeitability at trial); United States v. $633,021.67 in U.S. Currency, 842 F. Supp. 528
(N.D. G a. 1993) (p re-trial determ ination of ye t-to-occur fo rfeiture would be prem ature); United States v. One Parcel of
Real Estate Located at 13143 S.W. 15th Lane), 872 F. Supp. 968 (S.D. Fla. 1994) (excessive fines issues is not ripe for
review until after judgment of forfeiture has been en tered).

This is consistent with cases holding that the Eighth Amendment's guarantee against Cruel and Unusual Punishment
does not apply until after a verdict of guilt is returned.  See Hewitt v. City of Truth or Consequences, 758 F.2d 1375, 1377
n.2 (10th Cir.), cert. denied, 474 U.S. 844 (1985) ("The Eighth Amendment does not apply until after an adjudication of
guilt"); see also Ingraham v. Wright, 430 U.S. 651, 671-72 n.40, 97 S. Ct. 1401, 1412-13 n.40 (1977 ).  It also makes sense
because it is p remature to  make excessiveness determination before the court determines if,  and to wh at extent, property is
forfeitable.  United States v. One Parcel . . . 13143 S.W. 15th Lane, 872 F. Su pp. 968 (S .D. Fla. 1994); United States v.
$633,021.67 in U.S. Currency, 842 F. Supp. 528 (N.D. Ga. 1993) (denying pre-trial motion to dismiss on excessiveness
grounds).  The amendment makes this procedure part of the forfeiture statute.

Finally, the  subsection  provides that, where an Eighth A mendment violation  is found, the  court shou ld adjust the fo rfei-
ture so as to meet constitutiona l standards.  Again, this prov ision is consistent with Eigh th Amendm ent case law.  See
United Sta tes v. Sarbe llo, 985 F.2d  716, 718  (3d Cir. 1993) ("We  hold that the  court may  reduce the  statutory penalty in
order to conform to the eighth am endmen t"); United States v. Busher, 817 F.2d  1409, 1415 (9th Cir. 1987); United States v.
Bieri, 21 F.3d 819 (8th Cir. 1994); United States v. Chandler, 36 F.3d 358 (4th C ir. 1994).

This subsection is purely procedural in nature.  It is not intended to define any standard upon which the excessiveness
determination unde r Austin  is to be made nor does it expand the remedies available to the claimant beyond those required
by the Eighth Amendment. 

Section 111.  Access to Records in Bank Secrecy Jurisdictions

This section deals w ith financial records located in fore ign jurisdictions that may be m aterial to a claim filed in either a
civil or criminal forfeiture case.  
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It is frequently the case that in order for the government to respond to a claim, it must have access to financial records
abroad.  For example, in a drug proceeds case where a claimant asserts that the forfeited funds were derived from a
legitimate business abroad, the government might need access to foreign bank records to demonstrate in rebuttal that the
funds actually came  from an accoun t controlled by international drug traffickers or money lau nderers.  

Numerous mutual legal assistance treaties (MLAT's) and other international agreements now in existence provide a
mechanism for the government to obtain such records through requests made to a foreign government.  In other cases, the
government is able  to request the records only  through letters rogatory.  

This proposal deals with the situation that commonly arises where a foreign government declines to make the requested
financial records available because of the application of secrecy laws.  In such cases, where the claimant is the person
protected by the secrecy laws, he or she has it within his or her power to waive the protection of the foreign law to allow
the records to be made available to the United States, or to obtain the records him- or herself and turn them over to the
government.  It would be unreasonable to allow a claimant to file a claim to property in federal court and yet hide behind
foreign secrecy laws to prevent the United States from obtaining documents that may be material to the claim.  Therefore,
proposed subsection 986(d) provides that the refusal of a claimant to waive secrecy in this situation may result in the
dismissal of the claim with p rejudice as to the property to w hich the financial records pertain.  

Section 114.  Disclosure of Grand Jury Material to Federal Prosecutors 

This section extends a provision in the FIRREA Act of 1989 that authorizes the use of grand jury information by
government attorneys in civil forfeiture cases.

Under current law, a person in lawful possession of grand jury information concerning a banking law violation may
disclose that information to an attorney for the government for use in connection with a civil forfeiture action under 18
U.S.C.§  981(a)(1) (C).  This p rovision makes it possib le for the gov ernment to  use grand  jury information to forfe it property
involved  in a bank fraud violation ; it does not pe rmit disclosu re to persons outside of th e government, nor  does it perm it
government attorneys to use the information  for any other purpose.  Thus, the provision recognizes that civil forfeiture
actions under § 981 are part of any law enforcement action arising out of a criminal investigation.

The limitation to forfeiture  under "§9 81(a)(1)(C )" for "banking law"  violations, however, is obsolete.   Because  all civil
forfeiture actions are now recognized as law enforcement functions, grand jury information should be available to govern-
ment attorneys for their use in all civil forfeiture cases.  The amendment therefore strikes the references to paragraph (C)
and to banking law so that disclosure under 18 U.S.C. §3322(a) will be permitted in regard to any forfeiture under federal
law.  The restrictions regarding the persons to whom disclosure may be made and the use that may be made of the disclosed
material will remain unchanged.

Section 115.  Statute of Limitations for Civil Forfeiture Actions

This amendment makes a minor change to the wording of the statute of limitations for civil forfeitures.  Presently,
forfeiture actions must be filed within 5 years of the discovery of the offense giving rise to the forfeiture.  In customs cases,
in which the property is the offender, this presents no problem.  In such cases, the discovery of the offense and the
discovery of the invo lvement of the prope rty in the offense, occur simu ltaneously.  

This provision of the customs laws, however, is incorporated into other forfeiture statutes.  In those cases, the
government may be aware of an offense long before it learns that particular property is the proceeds of that offense.  For
example, the government may know that a defendant robbed a bank in 1993 but not discover that the proceeds of the
robbery were used to buy a motorboat until 1996.  Under current law the forfeiture of the motorboat would be barred by the
statute of limitations.  See United States v. $515,060.42 in U.S. Currency, 152 F.3d 491 (6 th Cir. 1998) (if the government is
aware of an on-going scheme, the statute of limitations runs from the time the government first became aware of the
scheme, n ot from the d ate of the pa rticular violatio n that gene rated the seized property).  The am endmen t rectifies this
situation by allowing the government 5 years from the discovery of the involvement of the property in the offense to file the
forfeiture action.

Section 1621 is also amended to make the provisions of 28 U.S.C. § 2415(e) applicable to forfeiture actions filed by the
governm ent.  Section  2415(e) p rovides tha t in all suits for money dam ages filed by the gove rnment, if the  suit is timely
filed but is later dismissed without prejudice, the government may re-file the action within one year, notwithstanding the
expiration of statute of limitations.  The amendment makes this rule applicable to forfeiture actions brought by the
government as well as actions for money damages.

Section 116.  Destruction or Removal of Property to Prevent Seizure

This amendment is intended to remove any possible ambiguity as to whether 18 U.S.C. § 2232 (Destruction or removal
of property to prevent seizure) applies to seizures for forfeiture.  In particular, it is intended to alleviate any concern that



CAFRA Legislative History May 2000 

375

Section 2232 is limited to investigative "searches and seizures" only and thus excludes forfeiture seizures executed by law
enforcement agencies pursuant to seizure warrants issued against forfeitable property (see, e.g., 21 U.S.C. § 881(b)) and
forfeiture seizures executed by the  U.S. Marshals Serv ice pursuant to warrants of arrest in rem or orders of criminal
forfeiture.  The amendment also  adds language to cla rify that interfe rence with  seizures of real property  is included w ithin
the statute's prohibitions.

Section 117.  Fungible Property in Bank  Accounts

This section makes several clarify ing chang es to 18 U.S.C. § 984, the statute authorizing  forfeiture of fu ngible property
in civil cases when no property traceable to the underlying offense is available.  By striking subsection (a) of the present
section 984,  it also makes  the statute applicable to all civil forfeitures.  See United States v. A ll Funds Presently on  Deposit
at American Express Bank, 832 F. Su pp. 542 (E .D.N.Y . 1993) (qu estioning C ongress’s  failure to make § 984 applicable to
drug offenses).  

The clarifying changes are necessary to make sure that the provisions of § 984, including the limitations set forth in the
statute, only  apply to ins tances where the governmen t seeks to invoke the fun gible property provisio ns of the statu te
because n either the pro perty actua lly involved  in the offense giving rise  to forfeiture nor any property traceable to it is
available fo r forfeiture.  If such property is available , there is no need to invoke § 984 and none  of its provisions would
apply.  This answers the question raised in Marine Midland Bank, N.A. v. United States, 11 F.3d 1119 (2d Cir. 1993),
where the appellate court remanded a case to determine if the limitations relating to interbank accounts in § 984 applied
when property traceable to a money laundering offense was forfeited under § 981.

The amendments also make c lear that § 984 does no t abrogate any other ap plicable theory of forfeiture.  See American
Express Bank which suggested, in dicta, that § 984 was intended to abrogate the case law authorizing the forfeiture of
facilitating property under § 981(a)(1)(A).  Und er § 984, a court may  forfeit fungible property in place  of any property
forfeitable under any civil forfeiture statute, including facilitating property if the forfeiture of such property is authorized by
another statute.  See United States v. All Monies, 754 F. Su pp. 1467 , 1473 (D . Haw. 1991) (facilita ting property is
forfeitable in  money laundering  cases under § 981(a )(1)(A); United Sta tes v. Certa in Accounts, 795 F. Supp. 391, 396 (S.D.
Fla. 1992) (same).

The amendment also extends the period within which the forfeiture action must be commenced for the provisions of
§ 984 to apply from one year to two years, which is consistent with the Senate-passed version of the statute when it was
enacted in 1992.  See American Express Bank, supra  (seized property returned to Ecuadorian money exchanger despite
evidence of drug trafficking because seizure occurred 18 months after money laundering and outside of § 984's one-year
limitations pe riod).  The amendment makes clear that for  the purposes of the limitations period, a forfeiture  action is
"commenced" e ither when  the proper ty is seized or when an  arrest in rem is served.

Finally, the amendment provides that a "financial institution" includes a foreign bank so that interbank accounts main-
tained by fo reign bank s are covered by the p rovision exempting in terbank accounts from  the applica tion of the ru le
permitting the forfeiture of fungible property.  Subsection (b) of this section applies these changes retroactively to any
transaction occurring on or after October 28, 1992, the date of the enactment of section 984.

Section 204.  Forfeiture for Alien Smuggling

There are technical errors in the drafting of Section 217 of the Immigration Reform Act of 1996 that nullify the intended
effect of the criminal forfeiture provisions.

It is evident from the text of the prov ision that Congress intended to authorize crimina l forfeiture for violations of 8
U.S.C. §§ 1324(a), 1324A(a)(1) and 1324A(a)(2).  References to those statutes, however, appear only in one sub-paragraph
of the provision, and not in the introductory paragraph that lists the  offenses for which forfeiture may be imposed as a
penalty.  The statutes must be referenced in the introductory language to give the provision its intended effect.  Subsequent
surplus references are de leted. 

Moreover, the 1996 Act failed to make a corresponding amendment to the civil forfeiture statute in the Immigration and
Naturalization Act, 8 U.S.C. § 1324(b) to allow the proceeds of alien smuggling cases to be forfeited civilly in the event the
smuggler is not apprehended or for some other reason cannot be prosecuted.  The amendment corrects this omission.

Section 215.  Other Criminal Proceeds 

This amendment makes the proceeds of most serious crimes subject to civil and criminal forfeiture.  It does not override
more specific provisions authorizing forfeiture of facilitating property and instrumentalities of crime under existing
forfeiture statutes.  See e.g. 18 U.S.C. § 1955(d) (relating to gambling); § 981(a)(1)(A) and § 982(a)(1) (relating to money
laundering).  The crimes to which the provision will apply are those defined as “specified unlawful activity” for purposes of
the money laundering statutes, 18 U.S.C. § 1956(c)(7), and conspiracies to commit such offenses.
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By providing for forfeiture of the proceeds of these offenses, the amendment ensures that the government will have a
means of depriving criminals of the fruits of their criminal acts without having to resort to the RICO and money laundering
statutes -- provisions which currently permit forfeiture of criminal proceeds but which also carry higher penalties -- in cases
where it is unnecessary to do so or where the defendant is willing to enter a guilty plea to the offense that generated the
forfeitable proceeds but not to the RICO o r money launde ring offense. 

Section 302.  Use of Forfeited Funds to Pay Restitution to Crime Victims

This section amends the civil forfeiture statutes to make it clear tha t the forfeited property may  be used to restore
property to victims of the offense giving rise to the forfeiture. 

The statute  dealing w ith restitution to  victims, 18 U .S.C. § 981(e), explic itly authorize s the use of fo rfeited funds to
restore property only in cases based on the offenses set forth in §§ 981(a)(1)(C) and (D), most of which involve financial
institution fraud.2  In contrast, the criminal sta tute, § 982,  permits forfe ited funds to  be restored  to victims in v irtually all
instances.  See 21 U.S.C. § 853(i) incorporated by reference in § 982(b).  Taken together, these statutes imply that the
Attorney General may not use forfeited funds to restore property to victims in other civil cases -- such as consumer fraud
and money laundering.3  These amendments negate that implication by making it clear that the Attorney General may make
use the forfeiture laws to restore property to victims in all cases.

Section 307.  Certificate of Reasonable Cause

This section makes a technical amendment to 28 U.S.C. § 2465 to provide that a certificate of reasonable cause shall be
issued in appropriate circumstances whether the property in question was seized or merely arrested pursuant to an arrest
warrant in rem.  The amendment is necessary in light of the Supreme Court's decision in United States v. James Daniel
Good P roperty , 114 S. Ct. 492 (1993) which explained that the government need not seize real property for forfeiture but
may instead post the property with an arrest warrant issued pursuant to the Admiralty Rules and file a lis pendens.

Section 402.  Fugitive Disentitlement

This provision authorizes the district court to bar a fugitive from justice from attempting to hide behind his fugitive
status while contesting a civil forfeiture action against his property.  It reinstates what is commonly known as the fugitive
disentitlement doctrine under which "a person who is a fugitive from justice may not use the resources of the civil legal
system while disregarding its lawful orders in a related criminal action."  United States v. Eng, 951 F.2d 461, 464 (2d Cir.
1991) (applying the  doctrine to bar an appe llant who was resisting  extradition from participating in related  civil forfeiture
proceedings). 

Eng and similar cases in other circuits applied a judicially created rule intended to protect the integrity of the judicial
process from abuse by a fugitive in a criminal case.  But in Degen v. United States, 116 S. Ct. 1777 (1996), the Supreme
Court held that as a judge-made rule, the sanction of absolute disentitlement goes too far.  In the absence of legislative
authority to bar a fugitive from filing a claim, courts must resort to other devices to prevent a fugitive from abusing the
discovery rules or otherwise taking advantage of his fugitive status in litigating a civil forfeiture case, such as imposing
sanctions for failure to comp ly with discovery orders. 

These devices, ho wever, are not adequate to address the problems that arise when  fugitives contest forfeiture actions. 
See United States v. Funds Held in the Name of Wetterer, 17 F. Supp.2d 1 61 (E.D.N.Y . 1998) (because o f Degen, claimant
that is alter ego of fugitive may file claim challenging forfeiture of bank account held by perpetrator of mail fraud/child sex
abuse scheme who is resisting ex tradition in G uatemala).  Moreover, if a forfeiture  action invo lves a business, perishable
property, or any other asset whose value depreciates with time, the government cannot simply stay the civil case until the
fugitive is apprehended.  In such cases, delay is prejudicial to the government, "for if its forfeiture claims are good, its right
to the properties is immediate."  Degen, 116 S. C t. at 1778.  F inally, as the S upreme C ourt ackno wledged , the law should
not encourage "the spectacle of a criminal defendant reposing in Switzerland, beyond the reach of our criminal courts,
while at the same time mailing papers to the court in a related civil action and expecting them to be honored." Id.

This provision addresses these concerns through legislation, thus imposing the straightforward sanction of
disentitlement that judges by themselves are not able to impose without statutory authorization.  Under the proposal, the
doctrine would apply in all civil forfeiture cases such as Eng as well as the  ancillary pro ceedings  in criminal fo rfeitures in
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which fugitive third-parties might otherwise be able to file claims.  For the purposes of this provision, a fugitive from
justice would be any  person who, in orde r to avoid crim inal prosecution, purposely leave s the jurisdiction or decides not to
return to it.  See 951 F.2d at 464.

This amendment w ill apply to cases pending at the time o f enactment.

Section 404.  Enforcement of Foreign Forfeiture Judgments

The Un ited States w as the eighth  country to  ratify the Un ited Nations Convention Against the Illicit Traffic in Narcotic
Drugs and Psychotropic Substances (hereinafter the Vienna Convention), and has been under an obligation to meet the
Convention's requirements since the treaty w ent into effect on November 11, 1990 .  

Article V of the Vienna Convention requires the member nations (the Parties) to enact legislation providing for the
forfeiture of proceeds and instrumentalities of drug trafficking and drug-related money laundering offenses.  Specifically,
paragraph 1(a) of Article V says that each Party shall adopt measures authorizing the forfeiture of "proceeds derived from
offenses established in accordance with article 3, paragraph 1, [which defines the predicate drug and drug-related money
laundering offenses], or property the value of which corresponds to that of such proceeds."  

The United States is in full compliance with these requirements insofar as they relate to domestic  forfeitures.  The drug
and money laundering forfeiture statutes enacted by Congress since 1978 authorize the forfeiture of both drug proceeds and
property involved in money laundering offenses where the underlying crime is committed in the United States.  The
substitute assets provisions of these s tatutes perm it the forfeiture  of property  of "equiva lent value"  when the  property
traceable to the criminal offense is unavailable.  See 21 U.S.C . § 853(p).  In deed, these statutes frequently serve as mode ls
for other Pa rties seeking  to comply  with the V ienna Convention 's requirements.  Add itional legislation, however, will
support our compliance with the Convention's international forfeiture obligations.  

Under Article V, a Party must provide for the forfeiture of drug proceeds derived from an offense occurring in another
country by providing forfeiture assistance to a Party in whose jurisdiction the underlying drug or money laundering offense
occurred.  This obligation applies both to the drug proceeds themselves and to property of equivalent value.  Under 18
U.S.C. § 981(a)(1)(B), the United States can initiate a civil action against foreign drug proceeds that would result in the
seizure and confisca tion of such  property.  B ut because  that statute is a c ivil in rem statute, it does not authorize the
forfeiture of substitute assets of equiva lent value.  

The proposed statute is intended reinforce our compliance with the Vienna Convention in this regard by giving our
treaty partne rs access to our courts fo r enforcem ent of their fo rfeiture judgments.  Under the proposal, once a defendant is
convicted of any offense in a foreign country that is a “specified unlawful activity” for money laundering purposes, and an
order of forfeiture is entered against him, the foreign country, as the Party requesting assistance under the Vienna
Convention, would file a civil action as a plaintiff in federal court seeking enforcement of the judgment against assets that
may be found in the United States.  The Requesting Party, however, would not be allowed to file for enforcement without
approval from the U nited States Department of Justice, thereby perm itting the United States to screen  out requests that are
factually deficient or based on unacceptable foreign proceedings.

The concept of placing the Requesting Party in the posture of a plaintiff seeking enforcement of a judgment is drawn
from Can ada's Mutual Legal A ssistance in C riminal Ma tters Act.  Section 9 of the  Act prov ides, in pertinent part:

Where the Minister [o f Justice] app roves a request of a fore ign state to en force the payment of a  fine imposed in
respect of an offense by a court of c riminal jurisd iction of the fo reign state, a court in Can ada has jur isdiction to
enforce the payment of the fine and the fine is recoverable in civil proceedings instituted by the foreign state, as if the
fine had been imposed by a court in Canada.

The Justice Department has been informed by Canadian Justice Ministry authorities that, although this provision has not
yet been applied, it is exp ected to cover foreign  criminal forfeiture orders.  Canada views Section 9 as part of its respon se to
the Vienna Convention.

Enactment of this proposal would bring the United States into line with an important trend in international law enforce-
ment while preserv ing our in rem/in personam distinctions and without requiring the government to become a party to the
enforcement of a foreign order.  Laws providing for the enforcement of foreign confiscation orders have been enacted by a
number of jurisdictions, including Australia, Denmark, Hong Kong, Japan, the Netherlands, Singapore, and the United
Kingdom.  We can anticipate that more countries will enact laws to give full faith and credit to their treaty partners'
"equivalent value" fo rfeiture orde rs.  If we exp ect such countries to enforce our fo rfeiture orde rs against substitute assets
located abroad, we must be prepared to render reciprocal assistance.
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Section 502.  Use of Criminal Forfeiture as  an Alternative to Civil Forfeiture

Under current law, 28 U.S.C . § 2461(a ), if a statute provides for fo rfeiture without prescrib ing whether the forfe iture is
civil or criminal, it is assumed that only civil forfeiture is authorized.  In such cases, the government may not pursue
forfeiture as part of the criminal prosecution, but must file a parallel civil forfeiture case in order to prosecute an individual
and forfeit the proceeds o f the offense.  See e.g. 18 U.S.C. § 1955 (gambling); § 545 smuggling.

The vast majority of federal forfeiture statutes fall into this category.  That is, the vast majority of forfeitures must be
done civilly even if there is a related criminal prosecution.  To encourage greater use of criminal forfeiture, this amendment
revises § 2461(a) to authorize criminal forfeiture whenever any form of forfeiture is otherwise authorized by statute.
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Good afternoon Mr. Chairman and distinguished Members of the Criminal Justice Oversight Subcommittee, it is an
honor to appear before you once again. My name is Gilbert Gallegos and I am the National President of the Grand Lodge,
Fraternal Order of Police. With over 283,000 members, the F.O.P. is the largest organization of rank-and- file law
enforcement officers in the  nation. I am here today  to testify on the future of civil asset forfeiture and  attempts to reform
existing law, an issue of the utmost concern to law enforcement officers at every level of government. While reform of
current forfeiture law is appropriate, it is of equal importance that any such reform does not hamper the ability of law
enforcement to separate the proceeds of illegal activity from criminals and drug traffickers.

The impetus for this hearing is no doubt the recent attempts to reform forfeiture procedures through enactment of H.R.
1658, which passed the House of Representatives last month. During floor debate on this important measure, the Fraternal
Order of Police, the Department of Justice, and various other law enforcement groups stood together to oppose the intent
and perhaps unintended con sequences of that legis lation. Proponents of the bill attacked  law enforcement's u se of civil
forfeiture and made several veiled references to police officers serving as the government's bounty hunters. Several
lawmakers came to the floor to describe the "horror stories" of law enforcement's supposedly unjust attempts to take
property away from innocent citizens. We were described as opposed to "constructive" reform of any type and our position
was described as the defenders of the status quo. Nothing could be further from the truth.

We worked with Members of both parties not out of a desire to thwart any type of civil forfeiture reform, but rather out
of a dedication to a com mon-sense reform  effort that would increase the protections available to inno cent property owners
while preserving law enforcement's ability to ensure that criminals and drug dealers do not profit from their illegal activity.

A part of the reason that I am appearing before you today, Mr. Chairman, is to debunk these salacious assertions and
give you the perspective of the "cop on the beat." It is true that law enforcement believes in the effectiveness of civil asset
forfeiture. It provides Sta te and loca l police agencies with  much needed resources that can be used  to provide  officer safety
equipment or to supplement the funds av ailable to fight crime. But perhaps most importantly, it com prises the second of a
two pronged approach to w inning the w ar on drugs. As former US Attorney General Richard Tho rnburgh o nce said, "it is
truly satisfying to think that it is now possible for a drug dealer to serve time in a forfeiture-financed prison, after being
arrested by  agents driv ing a forfeitu re-provided automobile, while w orking in a  forfeiture-funded sting  operation. " Not only
can we put criminals and drug dealers beh ind bars, bu t civil asset forfe iture allows  us to ensure  that neither they, nor their
families, will be allowed to live a life of luxury off of a criminal's ill-gotten gains.

There are several problems with the House-passed version of the bill that I believe must be addressed. First, in the event
of an administrative error, H .R. 1658 would give prisoners and  criminals a windfall by forc ing the government to return
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forfeited property to the prisoner with no opportunity to file a new forfeiture action against it. For example, if the
government sends notice to an incarcerated felon that his property will be forfeited to the wrong prison, the government has
no alternative but to return that property.

Second , while H.R. 1658  appropria tely places the burden  of proof on  the govern ment, it does so at the unacceptab ly
high level o f "clear and  convincin g" evidence. This means that drug dealers  would have more  protection from civil
sanctions than are currently available to doctors, bankers, and defense contractors.

Third, the legislation gives judges the authority to appoint counsel to any and all persons who believe that they have
standing to contest a forfeiture. No safeguards are in place to prevent the abuse of this provision by individuals filing
frivolous claims and it will no doubt cause an enormously unnecessary drain on government funds.

Fourth, this  legislation es tablishes an  "innocen t owner"  defense that allows cr iminals and  drug deale rs to pass on  their
fortunes through sham transactions. Under the provisions of this bill, criminals will be allowed to amass sizable illegal
fortunes and then pass it on legitimately to their children, spouses, and associates through probate.

Finally, there is the issue of the return of seized property pending completion of the forfeiture proceedings if the person
can successfully claim that continued government possession of their property would impose a "substantial hardship." H.R.
1658 would force law enforcement to return seized property despite the fact that there may be overwhelming evidence that
it was used  to commit a crime. If pro perty that is cu rrency, contraband , evidence , or an item likely to be used to comm it
additional criminal acts is returned, it is highly likely that it will be disposed of and will not be available for forfeiture.

These are  just some of the problems that law  enforcem ent has with the curren t provisions  of H.R. 1658. Having said
that, I want to make it clear that I am  not here today to argue that some reform is no t necessary to maintain the p ublic's
confidence in the use of civil asset forfeiture as an effective crime-fighting tool. Since 1993, the Supreme Court has decided
no fewer than eleven cases dealing with th e procedu ral safeguards that must be provided to individ uals who  have their
property seized and forfeited. For example, forfeitures are now subject to the Eighth Amendment's prohibition against
excessive fines; and if it would be "grossly disproportional to the gravity of the offense," it is unconstitutional. In addition,
the Supreme C ourt has said that residences and other real property cannot be seized without prior notice and a hea ring. In
response, Federal law enforcement agencies who conduct forfeitures have been revising and refining their procedures to be
in compliance with the Supreme Court's decisions. Therefore, the fact that proponents of H.R. 1658 in its existing form can
only cite "horror stories" which occurred before the Court's rulings indicate that the administrative reforms have been
effective.

We can, however, take these efforts one step further. It is possible to codify into law the efforts of the Department of
Justice, the Treasury Department, and the Supreme Court to reform civil forfeiture procedures, protect the interest of
innocent p roperty ow ners, and p reserve law  enforcem ent's ability to u se civil forfeitu re to win the  war on drugs. Despite
conventional w isdom, these three goa ls are not at odds with one another.

To that end, I believe that there are two important provisions that must be incorporated into any reform legislation not
included in H.R. 1658 as engrossed by the House. The first is shifting the burden of proof in civil asset forfeiture cases
from the property ow ner to the governmen t to show by a "preponderance  of the evidence" that the property  is subject to
forfeiture. It is not fair for a property owner who  believes tha t his or her property has been incorrectly seized  to have to
prove that th eir property  was not used in the commission  of a crime in  order to avo id forfeiture. W e believe that a
'preponderance  of the evidence," the standard used in most civ il cases, is the appropriate level of proo f in civil forfeiture
cases. A show ing of "probable cau se" does not merit the forfeiting  of a person's property to the  government. L ikewise, a
standard of "clear and convincing" evidence is not appropriate for use in civil forfeiture cases. To my knowledge, such a
standard of evidence is used only for the most serious civil actions brought by  the governmen t, such as the involuntary
separation  of a child from  its parent.

The second important provision that must be included in any final civil asset forfeiture reform legislation is the
construction of an "innocent owner defense" so that property owners who take certain reasonable steps can defend against
the govern ment's claim s. While protecting innocent prop erty owners, howe ver, we m ust be careful not to crea te a loopho le
whereby criminals can pass on the profits of their crimes through sham transactions. First, property owners must have the
opportunity to defeat a forfeiture action if, at the time of the criminal offense, they had no knowledge of the illegal use of
their property or upon  learning of  the illegal use , took all reaso nable steps  to revoke permission fo r the use of their
property.

Second, with respect to property acquired after the illegal offense giving rise to the forfeiture, a person would be an
"innocen t owner"  if they were  a bona fide  purchase r for value an d was, at the time of purchase, reasonably w ithout cause to
believe that the property had been used for criminal purposes. If the property is jointly owned, there should also be a
recourse fo r one party  to receive eith er the property or a por tion of the proceeds from the sale o f such prop erty. This w ould
enable the  spouse of  a criminal, w ho was unaware  of the illegal use of their join tly owned  property to  not have to  forfeit
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their right to it simply because of the actions of another. Here again there is a balance that can be struck between protecting
property rights and taking property used to commit crimes out of commission.

Law enforcemen t officials at eve ry level of go vernmen t believe that fo rfeiture is extremely effec tive in taking  the profit
out of crime and reducing the incentive that others would have to commit similar illegal offenses. And if it is a crime that
has victims, law enforcement can use civil asset forfeiture to recover and restore the property to its rightful owners or at the
very least, en sure a just measure of compensation to the v ictim. In add ition, forfeiture  provides m uch needed resources to
state and local governments that supplement the funds available to keep our streets safe. As I have said before, civil asset
forfeiture is one of the most effective tools we have to rid our communities of the scourge of crime and drugs. For when
law enforcement can use a criminal's money or property to rid our communities of this problem once and for all, then we as
a nation, and as a society, can claim a final victory in the war on drugs.

As the Senate begins its consideration of the future of civil asset forfeiture, I would urge that you seek out that balance
which I have spoken of between defending the rights of law abiding property owners and defending law en forcement's use
of this effective crime fighting tool. As you have heard, and will continue to hear, this is something that we in the law
enforcement community believe is sorely lacking from H.R.1658.

Thank you Mr. Chairman. At this time, I would be pleased to answer any questions you may have.

7/21/99 CONGTMY (No Page)
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Good Afternoon Mr. Chairman, Members of the Committee.

Thank you for inviting me to testify before you this afternoon on this crucial issue, Asset Forfeiture. My name is Johnny
Mack Brown and I am the Sheriff of Greenville County, South Carolina. I was first elected in 1976 and am a Past President
of the National Sheriffs A ssociation (NSA ). I remain active in the NSA and currently serv e as the Association's T reasurer.

Before I go on, let me say I concur it is a fundamental right for all Americans to feel secure from unlawful searches and
seizure, I have spent m ost of my ad ult life defend ing these rights, Americans need to feel secu re that their governmen t will
not unjustly seize their property. However, these same Americans not only expect but demand action be taken against the
illegal proceeds and p roperty of c riminal ente rprises. The public expects we  will make  certain that cr iminals do n ot profit
from their cr imes, but w ithout strong  asset forfeiture laws crim e does pay , and it pays  very well.

The primary aim  of asset forfeiture is to cripple criminal organizations by remov ing their ill-gotten assets which are
utilized in their continuing criminal enterpris6. A secondary benefit of asset forfeiture is the assets seized by law
enforcement can then be used to continue our efforts to fight the war on crime while lessening the financial burden on our
law-abid ing citizens.  Let me give-you an  example  of how federal forfeitu re laws have assisted the citizens of G reenville
County . In 1989, w e identified an individual, Dawain Israel Faust, Jr., as operating a large  scale coca ine and he roin
enterprise in our area. After m onths of investigation w e were able to mak e arrests of Faust and seve ral associates. We were
also able to identify a sign ificant amount of real es tate and other persona l property w hich was  used in the fu rtherance o f this
enterprise. Using the Federal Forfeiture Statute we, working in conjunction with the FBI, were able to seize these assets.
After conviction on th e narcotics charges in the Federal system Faust's property was for feited. As the result of this
forfeiture and equitable  sharing the  Greenville County  Sheriff's Office received approx imately sixty  (60) acres o f land with
a two thousand square foot home, which was transformed into a state-of-the-art law enforcement training facility. Our
Center for Advanced Training provides advanced training for Sheriff's Office personnel along with other local, state and
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federal law  enforcem ent agenc ies. This is jus t one exam ple of how  the Federa l Forfeiture S tatute serves  as a valuab le
weapon in the war against drugs, while having a positive effect on law enforcement. Without strong asset forfeiture laws
we would not hav e been as e ffective in dealing such  a complex  multi-state crim inal enterprise as the one  headed by Faust.

Mr. Cha irman, the changes being proposed to the  Federal A sset Forfeitu re law will handcuff our efforts to elim inate
these complex criminal organizations. While we may be able to cut off the head of the organization by criminal
enforcement, the current asset forfeiture laws help us make certain the organization is thoroughly disabled and handicapped
in its ability to engage in future criminal activity. While we tried to work with the House, the managers of this legislation
were un interested in  negotiating  to make this  bill acceptab le to law enforcemen t. We app laud your  diligence and appreciate
the oppor tunity to wo rk with the  Committee to craft an  acceptab le bill.

As you know, the House passed bill will force law enforcement and prosecutors to prove their case by "clear and
convincing evidence." At first glance this may seem reasonable, but on closer examination it is an unreasonably high
standard. The clear and convincing standard is a higher standard than the probable cause needed to effect an arrest of an
individual. The House passed bill makes the government's burden of proof in forfeiture actions against drug dealers higher
than required to take their freedom  in arrest situations. Does  it really make  sense that the burden  of proof to take property is
higher than that required to take freedom?

Instead of this overly restrictive standa rd, the NSA w ould support the mo re reasonable burden of proof which  calls for a
"preponderance o f the evidence." As m ost of you know, the  preponderance of the evidence is the accep ted standard in civil
property actions.

Secondly, the House bill creates an entitlement program for lawyers. Under the House bill anyone can challenge a
forfeiture ac tion and they are entitled  to a free lawyer to do so . This places an unwarranted burden on  the govern ment in
that we w ill have to address any c laim regard less of merit, but we will a lso have to  fund all claim s regardless  of the ability
to retain counsel. Why should our law-abiding citizens be forced to pay for legal services for wealthy drug dealers and
criminal syndicates to defend their criminal activities? These criminals can afford their own counsel and it would be
obscene for them to receive an appointed attorney.

The House bill furthe r makes a m ockery of law enforcement e fforts to interd ict drug trafficking by fo rcing the courts to
release seized property back to the criminal pend ing trial if the individual claims a "hardship," even in cases w here
overwhelming evidence indicates the property was used in furtherance of the crime. It is difficult for me to believe a seized
boat, airplan e, or luxury  car should  be returned  to a drug dealer because the deale r claims a hardship. The only hard ship
encounte red by the tra fficker would be more difficulty in  continuing  his illegal activ ity withou t that property . It is my job to
make the lives of these traffickers as difficult as possible, and I ask you to provide us with the tools to ensure they continue
to suffer this type of hardship.

Finally, the House b ill creates a huge loophole th rough its innocent ow ner defense. This loophole allows drug  traffickers
to transfer their property to their friends and associates who b ecome so-called innocent owners. T hese innocent ow ners
hold the property for the dealers until they get out of jail or in most cases continue to support and grow the business
accumulating more  property. It is n ot difficult to imagine a drug trafficker c laiming it is his m others' new  Jaguar and he is
just using it, w hile his moth er has little or no  legitimate source of inco me. The  NSA w ould like to se e this loophole
slammed shut in the face. of these drug traffickers, so only truly innocent owners would be allowed to recover property.

Mr. Chairman , Members of the C ommittee, the NSA strongly oppo ses H. R. 1658 , the Civil Asset Forfeiture R eform
Act. We feel this legislation changes the intent of asset forfeiture, and turns the tide in favor of drug traffickers and trial
lawyers at the expen se of the men and w omen in law en forcement. That is no t only wrong, it is reprehen sible. This Nation's
Sheriffs use asset forfeiture to disrupt criminal activity and the NSA is concerned if H. R. 1658 is enacted, law enforcement
at all levels will be adversely affected.

We encourage you to support your nation's law enforcement and ask that you strongly oppose H. R. 1658. Asset
forfeiture has allowed law enforcement to disrupt illegal activity by seizing real property and assets from criminals. It has
made a d ifference in th e fight against crime and  we shou ld not erode this valuab le law enfo rcement tool.

Thank you, Mr. Chairman. I would be happy to answer any questions you may have.

Johnny Mack Brown, Sheriff Greenville County Sheriffs Office 4 McGee Street Greenville, South Carolina 29601 (864)
467-5280
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Distinguished members of the Committee. I appear today on behalf of the National Association of Criminal Defense
Lawyers (NACDL). On behalf of the NACDL I thank you for inviting us to participate in this hearing. I currently serve as
co-chair of the NACDL's Forfeiture Abuse Task Force.

NACDL  is the preeminent organization in the United States advancing the mission of the Nation's criminal defense
lawyers to ensure justice and due process for persons accused of crime or other misconduct. A professional bar association
founded in 1958, NACDL's 10,000 direct members - and 80 state and local affiliate organizations with another 28,WO
members - include  private criminal defense law yers, public defenders , active U.S. military defense counsel, law profe ssors
and judges committed to preserving fairness within America's criminal justice system.

The committee has captioned today 's hearing as "Overs ight of Federal Asset Forfeiture: Its Role in Fighting Crime. "
The issue before this Committee should not be the importance of asset forfeiture as an effective weapon to combat crime.
All parties to the debate agree on this point. Rather, the issue  before this Comm ittee should be whether current forfeiture
law and p ractice adequately pro tects the rights  of all Americans. Since the rebirth o f forfeiture law  in the 1970 's, and its
subsequent dramatic growth, I have been involved as an author, litigator and spokesperson on behalf of organized bar
associations on forfeiture issues. Th roughou t this entire deb ate there has never been a serious contention that both c ivil
asset forfeiture and criminal forfeiture are indeed effective law enforcement tools and play a valuable role in fighting crime.
It is appropriate for this committee to consider how this important weapon in the arsenal of law enforcement can be most
effectively employed consistent with our constitutional system of government and historic concern as a nation for the
personal and property rights of our citizens.

During hearings  before the Committee On the Judiciary  of the House of Representatives on civil asset forfeiture  reform
Stefan D. Cassella, Assistant Chief, Asset Forfeiture, Money Laundering Section, Criminal Division, United States
Department of Justice, testified regarding the Department of Justice's position on asset forfeiture reform. Mr. Casella stated:

I said last year that no matter how  effective asset forfeiture may be  as a law enforcement tool - and this is a very
effective law enforcement tool - that no program, no tool of law enforcement, however effective at fighting crime, can
survive long if the public thinks that it violates the basic principles of fairness and due process that lie at the core of the
American system of justice.[1]

The NACDL agrees with Mr. Cassella's premise that respect for the rule of law is ultimately based on the respect for
understanding of the basis for societal regulation and the overall fairness of how that regulation is administered. When law
becomes an abstraction, as it has in the forfeiture area, the government risks losing societal consensus on the very need for
these law enforcement tools - Such archaic notions as the "personification fiction, " under which inanimate property can be
found guilty of a crime despite the innocence of its owner, is a level of abstraction that evades all but the most attentive
scholars to the nuances of forfeiture law. The average citizen finds it difficult to comprehend the fairness of a system under
which property may be seized on an ex  parte show ing of probable cause , and the pro perty owner must post a bond  simply
for the right to shoulder a higher burden of proof to demonstrate the innocence of his property.

[1] Statement of Stefan D. Cassella, Hear ings Befo re the Com mittee on the Judiciary , House o f Representatives, 105th
Congress (June  11, 1997).

The NA CDL s trongly sup ports the enactment in to law of H R 1658 , the "Civil A sset Forfeitu re Reform  Act. " The Bill
as passed by the H ouse, addresses the m ost important areas of forfeiture ab use law and rationa lizes the civil asset forfeiture
system in a way that will move closer to ensuring public support for appropriate uses of civil forfeiture. In a series of
hearings before the House, a broad coalition of organizations presented testimony regarding ongoing abuses of civil asset
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forfeiture and the need for comprehensive reform. Chairman Henry Hyde's book "Forfeiting our Property Rights, Is Your
Property Safe From Seizure presented striking evidence of the pervasiveness of civil asset forfeiture abuse.

The recent passage of HR 1658 was made possible in part by an unprecedented bipartisan coalition that both recognized
and supported the pressing need for civil asset forfeiture reform. The NACDL joined the Americans for Tax Reform,
Chamber of Commerce of the United States of America, Small Business Survival Committee, Republicans for Choice,
Institute for Justice, The M adison Pro ject, Free Congress Foundation, Amer ican Conservative U nion, Na tional Rifle
Association, Association of Concerned Tax Payers, Conservative Leadership Pact, Law Enforcement Alliance of
American, Eagle Forum, Seniors Coa lition, Frontie rs of Freedom, Am erican Civ il Liberties U nion in supporting this
legislation. H R 1658  passed the  House w ith 375 vo tes including 191 Republicans , 183 Democrats an d I Independent.

The Need for Reform

The NACDL has continued to collect instances of abuse of civil asset forfeiture reform. The following case studies
illustrate how  innocent A mericans  can suffer su bstantial financial detriment based o n the application of the current civil
asset forfeiture system.

• The Legislation places the burden of proof on the government, and sets an appropriate standard, clear and convincing
evidence;

• The Legislation provides for the appointment of counsel for indigent claimants who have bona fide claims but lack the
resources to protect their property;

• It establishes  a uniform in nocent ow ners defense applicab le to all civil forfe itures; 

• It establishes  uniform tim e limits for providing no tice of a seizu re and for filing a civil forfeitu re compla int in court.

Burden of Proof

Under current civil forfeiture practice, the burden of proof is placed upon the claimant. A party whose property has been
seized on a  mere show ing of probable cause  must come to court and prove by preponderance o f the evidence, that prob able
cause for forfeiture does not exist. In the alternative the claimant can show lack of knowledge or consent to legal activities.
This defense is not uniformly applied.

Normally, the burden and standard of proof is based upon the risk of erroneous decision making. It is remarkable that
the burden is placed upon the claimant when it is the government that has instituted the lawsuit and the greatest risk of
erroneous fact finding  is in unbridled application of this governmenta l authority. The burden is a constitu tional anom aly in
view of the quasi-criminal nature of forfeiture and the important privacy interest at stake in forfeiture proceedings. The
House bill would reestablish a constitutional balance by requiring that in all civil forfeiture actions the burden of proof is on
the United States to establish by clear and convincing evidence that the property is subject to forfeiture. This provision
recognizes both the appropriateness of the United States shouldering this burden and the necessity for a clear and
convincing evidence standard in light of the risk of erroneous fact finding and the importance of the rights at issue. The
clear and convincing evidence standard  has been u sed successfully by law  enforcem ent in some  of the majo r state
jurisdictions including California, New York and Florida.

Appointed Counsel

The House Bill provides that if a person filing a claim is financially unable to obtain counsel, the court may appoint
counsel to represent the person with respect to the claim. The bill does not provide counsel for all claimants, and not even
all indigent claimants, but rather requires courts to consider the claimant's standing to contest the forfeiture and whether the
claim appears to be made in good faith and to  be non-frivolous. The bill would  do no more than provide discre tion to
District Court judges to appoint counsel for indigent claimants and does not constitute a radical departure from current law.
Fundamental due process considerations dictate that indigents be provided. with counsel in order to contest the seizure of
their property. The bill would provide an important safeguard for indigents who face civil forfeiture actions but who do not
face related criminal charges. Under current practice, those facing criminal charges have more ready access to counsel than
claimants who do not. Whatever other reforms are passed, an indigent claimant facing the loss of a significant portion of
their property will still not face a fair process if he must face it unrepresented.

Innocent Owner

The House bill prov ides a unifo rm innocent owner defense. U nder current law a va riety of standards, or non e at all,
govern claims by innocent owners regarding their property that is subject to forfeiture. The statute carefully defines the
interest of an innocent owner and provides relief only where the owner did not know of the conduct giving rise to the
forfeiture or u pon learnin g of the conduct did all that reasonably could b e expected under the circumstances to terminate
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illegal use of the property. For property interests acquired after the conduct giving rise to forfeiture, an innocent owner
must show that he is either a BFP for value or that the interest was acquired through probate or inheritance or at the time of
the acquisitio n he was  reasonab ly withou t cause to be lieve that the p roperty was subject to  forfeiture. Sp ecial rules apply to
real property in order to  ensure tha t spouses o r minor child ren of a person who  committed  an offense  are not unnecessarily
deprived of their homestead.

This provision codifies an important standard of fairness and centers forfeiture law in a critical area that the public can
support. The notion th at even an  innocent owner can  lose his prop erty because of its involv ement in a c rime garne rs little
public support.

Uniform Time Limits for Notice of Seizure and Filing a Civil Forfeiture Complaint

The bill establishes uniform  and enforceable time  limits for the governmen t to provide notice and co mmence a forfeiture
action. First, the bill establishes a much needed sixty day time limit for the government to provide notice of the seizure and
its intent to forfe it the property . Second , it establishes a  ninety day  time limit in which the United States  Attorney  must file
a civil forfeiture complaint following a receipt of a notice of claim.

Conclusion

As I stated at the beginning of my testimony, ultimately an understanding of and respect for the rationale and fairness of
forfeiture laws are the best way to ensure their continued vitality. The provisions of HR 1658 take critical steps towards
ensuring the necessary balance between the necessities of law enforcement and the fairness of the processes. Additionally,
the process, untethered by any easily understood rationale, will not garner public confidence. Forfeiture has grown on the
back of arcane notions of medieval law and complex rules relating to custom seizures that bear little relationship to the
reality of an average citizen's life. The Bill positions forfeiture closer to the central concept that a wrongdoer should not
profit from his illegal activity. The NACDL supports Senate passage of the Bill as passed by the House.

  Note: Neither Mr. Buffone nor NACDL has received any federal grant, contract or subcontract in the current and
preceding two fiscal years.

5. Statement of Roger Pilon, 1999 WL 20010429

Congressional Testimony by Federal Documen t Clearing House
Copyright 1999 by Federal Document Clearing House, Inc.

Wednesday, July 21, 1999

 Asset Forfeiture
Roger Pilon, Ph.D., J.D.

STATEMEN T of Roger Pilon, Ph. D, J.D. Vice President for Legal Affairs B. Kenneth Simon Chair in Constitutional
Studies Director, Center for Constitutional Studies Cato Institute Washington, D.C. before the Senate Judiciary Committee
Criminal Justice Oversight Subcommittee United States Senate presented on July 21, 1999

Oversight of Federal Asset Forfeiture: Its Role in Fighting Crime

Mr. Chairman, distinguished members of the subcommittee:

My name is Roger Pilon. I am vice president for legal affairs at the Cato Institute and the director of Cato's Center for
Constitutional Studies.

I want to thank you, Mr. Chairman, and thank Mr. Schumer as well, for inviting me to testify before the subcommittee
today on federal asset forfeiture law and practice.

Late last mo nth, as we  all know, th e House  of Representatives pa ssed H.R . 1658, the  Civil Asse t Forfeiture R eform Act.
The vote  was by an  overwhelming margin of 375 to 48. The bill that passe d had been refined over severa l years by its
author, Henry Hyde, chairman of the House Judiciary Committee, whose book on American forfeiture law I edited and the
Cato Institu te published in 1995 . Sponsorship of the H ouse bill was broad and bipartisan. For som e time now  an equally
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broad and diverse  range of citizens and organizations has urged its passage. (I am attaching copies of several letters
indicating the broad support the bill enjoys.) That alone suggests that there is something fundamentally wrong with our
forfeiture law  and practice, which is  why these hearings  in the Sena te are important.

Preliminary Matters

Before d iscussing the substance and procedure of the matter, however, I w ant to make four prelim inary poin ts. First, it
should be clear that most of those who support the House bill see a role-- and an important role--for forfeiture in law
enforcement. That is why the bill was written to reform the law, not to abolish it. I say that because some who oppose any
changes, or who advocate only minor changes, sometimes charge that opponents of our present law want to abolish that law
entirely. That is not true.

Second, it is sometimes said, in a related way, that opponents of our present law are really opponents of the so-called
war on drugs, and that the forfeiture reform movement is a stalking horse, the ultimate target being the drug war. Here, too,
that is not true. To be sure, many of us are of the view, shared by a growing number of Americans, that the war on drugs,
like Prohibition before it, is an extremely costly failure, and that drug use should be treated not as a criminal but as a
medical matter. But there is no necessary connection whatever between that view and the view that our forfeiture law needs
reform. Indeed, in the H ouse, many of the  most ardent supporters of the war on drugs are ardent supporters of fo rfeiture
reform.

Third, although the law  enforcement com munity does not speak with a single voice  in opposition to forfeiture
reform--indeed, some in that community strongly support reform--it is fair to say that the majority there oppose the House
bill. And in support of that opposition, they will cite success after success--the use of forfeiture to deprive drug kingpins of
their ill-gotten g ains and the tools of the ir trade, for example. No one can  deny those successe s, whatever their larger e ffect.
But that is no t the point. The point, rath er, is that this body of law--because  its foundations and practices are so  foreign to
our system of justice, as I w ill demonstrate in a mom ent--leads too often to flagrant m iscarriages of justice, to the seizure
and forfeiture of property from ordinary, innocent citizens. Given that stark reality, the law needs to be reformed. Just as a
man charged with a crime cannot put up as his defense all the good deeds he has done in his life, so too our forfeiture law
cannot escape reform simply because it produces many good results. Those results are to its credit. But it is the wrongs that
result from our forfeiture law that should conce rn us--and  prompt us  to ask just why those w rongs are occurring. A fter all,
it was not for nothing that the House vote was as overwhelming as it was.

Finally, and closely related to my third preliminary point, law enforcement often argues that forfeiture is an important
tool in the war on crime . They are  right. Forfeitu re is an impo rtant tool in tha t effort. And  under the H ouse bill it will
continue to be an important tool, for most forfeitures will occur in the future exactly as they have in the past. But in a free
society, not any forfeiture law or practice will do. To state the point most generally, in our society, law enforcement
officials may  not use any  means they wish in their efforts to red uce or remedy crime . After all, a po lice state would
doubtless reduce crime. But we cannot have a police state in this nation because we have a Constitution and a body of law
promulgated under it that limits what police, prosecu tors, courts, and Cong ress may do--both su bstantively and procedur-
ally.

In fact, it is precisely on that fundamental point--that first principle, the rule of law--tha t those of us who urg e reform
ultimately rest our case.[1] Modern American asset forfeiture law, especially civil forfeiture, rests on animistic and
authoritarian principles , leading to p ractices that a re utterly fore ign to our first p rinciples as a  nation. Something is te rribly
wrong w hen a body of "law"  enables of ficials to stop m otorists and  other travele rs and seize  their cash on  the spot,
returning it, if they do, often years later, only after the person proves his innocence-- where such a defense is possible;
when that "law" enables officials to seize and sometimes destroy boats, cars, homes, airplanes, and whole businesses
because they suspect the property has somehow been "involved" in a crime; or when it encourages officials to maim and
even kill in their efforts to seize property for forfeiture to the government.[2] Lawyers who come upon this body of law for
the first time are often taken aback by the injustice and irrationality of it all. Imagine what the ordinary citizen must think.

Forfeitu re in a Nutshell

The very styling of the relatively few cases that make it to court tells much of the story: United States v. $405,089.23
U.S. Currency[3]; U nited States  -i. 92 Buen a Vista Avenue [4] ; United S tates v. One Merced es 560 SE L.[5] Civ il
forfeiture actions are brought against the property, not against the person. They are in rem proceedings --not for the purpose
of gaining  jurisdiction over a real pe rson but fo r the purpose of seizing  property fo r forfeiture to the government. Fan tastic
as it may sound, it is the property that is charged.

How can that be? Finding its origins in the Old Testament and in medieval doctrine, in the idea that animals and even
inanimate objects invo lved in wrongdoing could by sacrificed  in atonement or forfeited to the  Crown, modern forfeiture
law, filtered through early American admiralty and customs law, has simply carried forward, uncritically, the practice of
charging things.
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  [1] I have discussed the issues that follow more fully in Roger Pilon, "Can American Asset Forfeiture Law Be Justified?" 39 New York Law School
Law Review 311 (199 4).

  [2] For those and many mo re examples of abuses perp etrated under our forfeiture law, see Hen ry Hyde, Forfeiting Our Property Righ ts(1995).

  [3] 518 U.S. 267 (1996).

  [4] 507 U.S. 111 (1993).

  [5] 919 F.2d 327 (5th Cir. 1990).

Thus, offic ials today can seize a pe rson's prop erty, real or ch attel, withou t notice or hearing,[6] up on an ex parte
showing of mere probable cause to believe that the property has somehow been "involved" in a crime. Neither the owner
nor anyone else need be charged with a c rime, for the  action, aga in, is against the thing. The allegation  of "involvement"
may range from a belief that the property is contraband to a belief that it represents the proceeds of crime (even if the
property is in  the hands  of someone not susp ected of crim inal activity) , that it is an instrum entality of crim e, or that it
somehow "facilitates" crime. And the probable cause showing may be based on nothing more than hearsay, innuendo, or
even the paid, self-serving  testimony of a party w ith interests adverse to the prope rty owner.

Once the property is seized, the burden is upon any owner who wants to get his property back to prove its "inno-
cence"--not by a pro bable-cause but by  a preponderance-of-the-evidence stand ard. Yet that is possible only w here
innocent-owner defenses have been enacted or allowed.[7] In defending the innocence of his accused property, the owner
must prove a negative, of course . Moreover, he mus t do that aga inst the overwhelmin g resources of the government. A nd if
he has been involved in activity that in any way might lead to criminal charges--however trivial or baseless those charges
might ultimately prove to be--he has to weigh the risk of self - incrimination entailed by any effort to get his property back
against the value of the property. As a practical matter, the burden is simply too high for many innocent owners, who end
up walking away from their loss.

That, in a nutshell, is the sta te of much  of our modern civil asset forfeiture law , despite per iodic efforts in  the House to
reform some areas, and despite court challenges in recent years that have succeeded, when they have, only in chipping
away at the doctrine. It is a body of law that enables prosecutors to go directly against property--a ruse that permits the
abandon ment of elementary notions of du e process. A nd it does so , most noto riously, on  the ground that the property is
guilty of "facilitating" a crime--a doctrine that is infinitely elastic.

  [ 6] In the case of real property, that changed after 1993 when the Supreme Court ruled that owners had to be given notice and an opportunity to be
heard before their real property cou ld be seized. United States v. James Dan iel Good Property, 510 U.S. 43 (199 3) .

  [ 7] Thus, in Bennis v. Michigan, 516 U.S. 442 (1996), a case the Supreme Court decided under state law, Mrs. Bennis lost her half- interest in the
family car when officials seized the car after her husband used it for an assignation with a prostitute. Although Mrs. Bennis was given "due process, 11
nothing she could have said in any proceeding would have made a difference since the law provided no innocent-owner defense. Wronged by her
husband, she was wronged again by the Michigan law.

The Procedure of the Matter

To illustrate more fully how this law works in practice, however, it may be useful to distinguish three
procedures--administrative, civil, and criminal--through which the government moves to complete a forfeiture after seizing
a person's property.[8] Administrative forfeiture is essentially a default proceeding: if no one files a claim to the seized
property, it forfeits by default to the government. The Justice Department's principal spokesman for forfeiture has claimed
that 80 percent of forfeitures "are uncontested because in most cases the evidence is so overwhelming that contesting the
forfeiture w ould be po intless.'[9] That may be true in man y cases. But there are a lso many  other cases  that involve  amounts
too small to make it wo rth the owner's contes ting the forfeiture, especially in light of the lega l fees and the extraordinary
burden of proving one's innocence.

But if an owner does contest the seizure, he has to file a claim and post a "cost bond" amounting to ten percent of the
value of the  property o r $5,000, w hichever is  less. That does not release the property to the owner, however; inc redibly, it
is designed to defray the government's litigation and storage costs. once the owner files a claim and posts a cost bond, the
government ha s to file a complaint in federal district court. But it can wait up to five years--the  statute of limitations--before
doing so, whereas the owner has a mere ten days to answer the complaint, failing which the property forfeits to the
government. Except in a criminal proceeding, there is no right of counsel, which means, again, that many small seizures
end by de fault to the governmen t.

Worse still, when the owner contests the seizure and posts a cost bond, his situation is perilous; for under many statutes
the governmen t has a choice. It can file a civil comp laint, initiating a civil forfeiture action; or it can include a forfeiture
count in a c riminal indic tment. Th ink about th e dilemma  that puts the owner in. If the government initiates  a civil action in
response to his contesting the seizure, not only can it wear him down through long and costly discovery but, through that
very process, it can try to generate evidence for a subsequent criminal prosecution. Thus, the effort to get his property back
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exposes the owner to the risk of self-incrimination--even when the actions that led to the seizure in the first place prove
ultimately to be trivial or innocent. And even if he is not indicted, the procedural hurdle the owner faces is daunting:
whereas the government ha s to show the court simply that there  is probable  cause to be lieve that the p roperty is subject to
forfeiture- -which it can do using rank hearsay evidence, inadmissible in a normal trial--the owner, once the burden shifts,
has to prove the property's "innocence" by a preponderance of the evidence, with no hearsay allowed.

  [8] For a detailed discussion of forfeiture law, see D avid B. Smith, Prosecution and Defen se of Forfeiture Cases (1998).

  [9] Stefan D. Cassella, "Forfeiture Is Reasonable, and It Works,11 Criminal Law and Procedure News (The Federalist Society) vol. 1, no. 2 (Spring
1997), at 8.

But on the other han d, once the own er contests the seizure the government can resp ond with an outrigh t indictment. In
some ways, of course, the owner would be better off under those circumstances: the burden of proof would be on the
governm ent; the stand ard of proo f would be beyond  a reasonab le doubt; and forfeiture, w here it is includ ed as a count in
the indictment, would follow only upon  conviction . But who wants to  face a crimin al indictmen t and trial just to get his
property back? At the same time, who w ants to go th rough a civ il action either , against the g overnment, just to get h is
property back, espe cially at the risk of ultimately being indicted ? Faced with that dilem ma, is it any wonde r that owners
often simply walk aw ay from the ir loss when the gove rnment se izes their property? Is tha t the kind of d ilemma w e want to
put of ten innocent citizens in? As Chairman Hyde put it, "the system is stacked against innocent citizens and in favor of
government"?[10] After all, prosecutors are not empowered simply to score victories and enrich government coffers. They
have an obligation to do justice as w ell. Regrettably, the con flict of interest is so  stark under our forfeiture laws that it is a ll
too easy to shirk that obligation.

From this m uch, then,  it should be  clear just why the Hou se bill puts the  burden o f proof on the government--where it
should have been all along--and why it requires the government to discharge that burden by clear and convincing evidence.
In a free soc iety, if government takes a person 's property,  it had better have good  reason for d oing so, no t simply probable
cause, no t even a mere preponderance o f the evidence, but clea r and conv incing evidence. These are, after  all,
quasi-criminal proceedings: the allegation is that the property is ill-gotten, or contraband, or that it facilitated a crime. Even
though they may be styled "civil," these are much closer to criminal proceedings than to any ordinary civil action involving
a private dispute or even a dispute with the government. If the government is going to allege criminal activity as the ground
for its taking private property, it should at least have clear and convincing evidence to support that allegation.

  [10] Hyde, supra note 2, at 8.

Returning to Substance

We return , finally, to the substance  of the matter  and to a po int made at the outset, nam ely, that under the Hou se bill,
most forfeitures will continue exactly as they have until now. For if Justice is right about most forfeitures not being
contested due to the overwhelming evidence that supports them, that will not change even if the government does carry the
burden of proof and carries it by a higher standard of evidence. Drug dealers will still not contest a seizure if it means
running the risk of an indictment: it's simply too easy to recoup that loss through another deal. And where there are parallel
criminal proceedings, there too the process will continue as it does today; for if there is enough evidence to prosecute a
criminal action, there is probably more than enough evidence to effect a civil forfeiture.

What will change is that innocent owners will finally get a break. Here, we are not talking about contraband but about
the other two most common substantive rationales for forfeiture--ill-gotten gain (or the proceeds of crime) and "facilita-
tion." Taking first the proceeds rationale, with the burden on the government to prove, by clear and convincing evidence,
that the money or property it seized was derived from crime, it will be more difficult to turn a seizure into a forfeiture,
especially if the owner is in fact innocent--which is exactly as it should be. Does that mean that some innocent owners may
still lose their property--and  that some guilty owners may ke ep theirs. Of course it does. Justice can never be  perfect, bu t it
can be better than it is today. Again, we cannot fight crime by any means. In a free society, we err on the side of the
innocent, not against them.

In the case of facilitation forfeiture, the issues are not as easy because the rationale is not as rational. The idea that
property that "facilitates"  a crime is the reby forfeitable to the governmen t takes us to the darkest roots of forfeitu re and to
the greatest abuses in our own time. For the "instruments" of crime can be read so broadly as to include anything even
"involved" in a crime. Indeed, for the crime of failing to fill out a customs form saying that he was taking more than
$10,000 in U.S. currency out of the country, Mr. Hosep Bajakajian and his family, fearful of making such a declaration,
would have forfeited the legally-acquired $357,144 they had in their possession as they waited to board an airplane in Los
Angeles in 1994--but for the five-to-four decision of the Supreme Court last year saying that the statute allowing the
forfeiture of anything "in volved" in  the crime vio lated the Ex cessive Fines Clause  of the Eigh th Amendment.[11] Whole
bank accounts have been lost due to a single questionable deposit: the account "facilitated" the laundering of money. And
stories of a home lost when one member of a family made an illegal phone call from it are too numerous to recount.[12]
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  [11] United States v. Bajakajian, 524 U.S. 321  (1998) . See Roger Pilon, "High Cou rt Reins In Overweening Go vernment, The Wall Street Journa l,
June 23, 1998, at A20.

No one has ever offered a satisfactory justification for facilitation forfeiture, although a Justice Department spokesman,
attempting recently to explain why the Department did not limit itself to criminal forfeitures, inadvertently exposed the
irrationality of the doctrine. The "m ost important" reason fo r doing civil forfeitures, he said, is becau se "criminal forfeiture
is limited to the property of the defendant. If the defendant uses someone else's property to commit a crime, criminal
forfeiture accomplishes nothing [for the government] . Only civil forfeiture will reach the property" (original emphasis)
.[13]

That is a striking admission. Proceeding "normally," against the accused, we can't reach the property of someone else.
Thus, when  Billy Munnerlyn , who ran a charter jet service, accepted a fare from a man who turn ed out, unknow n to Mr.
Munnerlyn, to be ca rrying drug  money, the government cou ld not have  seized his p lane unless  it had broug ht a civil
action--not against the drug dealer, nor even against Mr. Munnerlyn, who did no wrong, of course, but against the
plane.[14] For the plane, you see, was "guilty" for having "facilitated" the crime. Yet the same Justice official who tells us
how to reach property of people who haven't committed a crime says also that "property doesn't commit crimes; people do.
[15] Just so. Then why charge the plane? Why? Because that's the only way the government can get the property of
someone who I s not guilty--by  personifyin g the property and charging it with "facilitating" a crime. W e're right back with
the "goring ox" of antiquity and with a rationale that no one any longer believes, if anyone ever did.

Unfortunately, the House bill does not do away, once and for all, with facilitation forfeiture. Nevertheless, it does
mitigate the effects of the doctrine by incorporating in all federal forfeiture statutes a fairly robust innocent-owner defense.
Here again, the bill may not be perfect--and that defense may need to be strengthened--but the breadth of coverage is much
greater than under current law.

  [12] See, e.g., United States v. Real Estate Known as 9 16 Douglas Ave., 903 F.2d  490 (7th Cir. 1990), cert. denied, ill S. Ct. 1090 (1991 ).

  [13] Cassella, supra note 9, at 4. For a critique, see Rog er Pilon, "Forfeiting Reason, 11 Criminal Law an d Procedure News, supra no te 9, at lff.

  [14] For a discussion of this case, see Hyde, supra note 2, at 12.

  [15] Cassella, supra note 9, at 4.

Conclusion

In sum, the House has presented the Senate with an opportunity to help correct the considerable injustices that have
been taking place for too long in this  nation und er the banner of forfeiture  law. As I noted earlier, u nder the H ouse bill,
most forfeitures will go on as they have in the past. The illegitimate forfeitures, the ones that should never have taken place
to begin with, will mostly fail--as they should--assuming they are even undertaken. Those, however, are a small fraction of
all forfeitures, yet they have given the law enforcement community--to say nothing of the victims--the greatest problems;
for they have given all of forfeiture a bad name, which is why this bill should be welcomed even--indeed, especially--by
law enforcement. But above all, it should be welcomed by every American who wants to see our law and legal institutions
grounded on our firs t principles as  a nation. Fo rfeiture has a  place in law  enforcem ent, but like every tool in th at effort, it
must spring from principles of justice if it is to serve justice.

Thank you, Mr. Chairman and Mr. Schumer, for the opportunity to testify before the subcommittee today.
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Part 7

S.1701 (Sessions-Schumer Bill), Introductory Statements

(Note: Text of S.1701 ap pears at the end.)

S. 1701. A bill to reform civil asset forfeiture, and for other purposes; to the Committee on the Judiciary.

Civil Asset Forfeiture Reform

Mr. SESSIONS.

Mr. President, today I am proud to introduce  the Session s/Schumer Civil Asset Forfeiture Reform Act of 199 9. This bill
is the product of many months of work by a bipartisan group of Judiciary Committee Senators. It will make many needed
reforms to the law of civil asset forfeiture. At the same time, our measures preserve forfeiture as a crucial tool for law
enforcem ent.

The Sessions/Schumer bill was drafted  in close consultation and w ith the support of the Justice and  Treasury
Departments. It has the support of the FBI, the DEA, the INS, and the U.S. Marshall's Service.

There are five major reforms in the Sessions/Schumer bill. First, we have raised the burden of proof on the government
in forfeiture claims from probable cause to preponderance of the evidence, the same as other civil cases.

Second, Sessions/Schumer requires that real property can only be seized through the court. It will be illegal for federal
agents to physically se ize real property until the p roperty has been forfe ited in court.

For those w ho canno t afford the co st bond, ou r bill also adds  a property  bond altern ative for con testing forfeitu re. This
provides potential claimants with more flexibility in choosing how to proceed with a claim against seized assets. It will no
longer be necessary to provide cash up front to file a claim. Instead, a claimant can simply pledge an asset to cover the
anticipated costs or, if the claimant cannot afford this, proceed without posting any bond.

Sessions/Schumer also creates a uniform innocent owner defense; an innocent owner's interest in property cannot be
forfeited by the government. An innocent owner includes one who had no knowledge that the property may have been used
to commit a crime. And *S12109 in cases where the property was acquired after the crime, the uniform innocent owner
defense includes bona fide purchases who have no reason to know that the asset they have purchased may be tainted.

The fifth major reform provides payment of attorney's fees. If a claimant receives a judgment in his favor, the
Government will pay the claimant's reasonable attorney's fees.

I am pleased to note that this bill has the support of a broad coalition of law enforcement groups. It has been endorsed
by the Fraternal Order of Police, the Federal Law Enforcement Officer's Association, the International Association of
Chiefs of Police, the International Brotherhood of Police Officers, the National Association of Police Organizations, the
National District Attorney's Association, the National Sheriff's Association, and the National Troopers' Coalition.

As one who believes in justice and w ho spent many  years as a federal prosecu tor, I know how  important asset forfeiture
is in the war on drugs. We cannot allow exaggerated rhetoric and outdated examples to destroy asset forfeiture as a law
enforcement tool. I believe that this bill will strike an appropriate balance between those on the front lines of the war on
drugs and advocates for reform.

Mr. THURMOND.

Mr. President, I rise today as an original cosponsor of the Civil Asset Forfeiture Reform Act of 1999. This important
legislation makes need ed reforms to Federa l civil asset forfe iture while p reserving F ederal civil as set forfeiture and its
important role in fighting crime.

The government has had the authority to seize property connected to illegal activity since the founding days of the
Republic. Forfeiture may involve seizing contraband, like drugs, or the tools of the trade that facilitate the crime.
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Further, forfeiture is critical to taking the profits out of the illegal activity. Profit is the motivation for many crimes like
drug trafficking and racketeering, and it is from these enormous profits that the criminal activity thrives and sustains. The
use of traditional crimina l sanctions o f fines and im prisonment are inadequate to figh t the enormously prof itable trade in
illegal drugs , organized  crime, and  other such  activity, because even  if one offender is impriso ned the crim inal activity
continues.

Asset forfeiture deters crime. It has been a major weapon in the war on drugs since the mid-1980s, when we expanded
civil forfeiture to give it a more meaningful role.

The Judiciary Subcommittee on Criminal Justice Oversight which I chair, held a hearing recently on this important
issue. We heard from  the Department o f Justice, the Departmen t of Treasury, the law en forcement community and others
involved in this issue. The Departments and law enforcement expressed support for reform but concerns about going too
far.

As I stated at that time, many believe the government should have the burden of proving that it is more likely than not
that the property was involved in the criminal activity, rather than the owner having to prove that the property was not
involved. There is wide support for developing a more uniform innocent owner defense. Further, some are concerned that
under current law the government is not liable when it negligently damages property in its possession, even when the
property is later returned to its innocent owner.

I believe we have  addressed these con cerns in this bill. We have raised  the burden on the government to the preponder-
ance of the evidence standard, which is the general burden of proof used in civil cases.

We have developed a uniform innocent owner defense to protect an owner's interest in property when he did not have
knowledge of the criminal activity or took reasonable steps to stop or prevent the illegal use of the property. The bill also
protects the bonafide purchaser who purchased the property after the fact without knowledge of the criminal activity.

As an additional reform provision, this legislation holds the government liable for the negligent damage to property as
the result of unreasonable law enforcement actions while the property is in the government's possession.

This bill requ ires the government to  make seizures pursuant to a warrant, based  on probable cause, and requires a timely
notice to interested parties of the seizure. When a claim has been filed for the return of property, the government must
conduct a judicial hearing within 90 days, and if the court enters a judgment for the claimant, the government must pay
reasonable attorney fees to the claimant. This is a reasonable way to award attorney fees to the claimant after the court has
determined that the claim  was justified . This prov ision also pro tects the gov ernment from frivolous claims because it
maintains the possibility of awarding cost to the government if the claim is determined to be frivolous.

In this legislation, we encourage the government to use criminal forfeiture as an alternative to civil forfeiture. We also
allow for the use of forfe ited funds to  pay restitution to crime v ictims by expanding  the ability of the Attorney  General to
use property forfeited in a Federal civil case to pay restitution to victims of the underlying crime.

This bill represents a compromise between the many interests involved in this issue. I would like to commend my
colleagues Senators SESSIONS, BIDEN, SCHU MER, and FEINSTEIN for their work on this complex issue. After the
hearing in my Subcommittee, we worked hard to create comprehensive, bipartisan legislation, and I believe we have
succeeded.

This bill has been endorsed by law enforcement organizations including the Fraternal Order of Police, the National
Association of Police Organizations, the National District Attorneys Association, the National Troopers Coalition, the
National Sheriffs Association, and the International Association of Chiefs of Police.

This is a balanced reform of Federal civil asset forfeiture laws. It does not tie the hands of law enforcement and does not
give criminals the upper hand. It makes needed reforms of civil asset forfeiture while preserving civil asset forfeiture as an
essential law  enforcem ent tool.

I hope our colleagues will join with us in supporting this important bipartisan legislation.
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1999 CONG US S 1701
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United States Library of Congress

S 1701
Introduced in Senate

October 6, 1999

S. 1701
To reform civil asset forfeiture, and for other purposes.

IN THE SENATE OF THE UNITED STATES

October 6, 1999

Mr. SESSIO NS (for himself, Mr. SCHUM ER, Mr. TH URMO ND, Mr. B IDEN, M rs. FEINSTE IN, Mr. HELMS, and M r.
CLELA ND) introduced the following bill; which  was read twice an d referred to the Com mittee on the Judiciary

A BILL

  To reform civil asset forfeiture, and for other purposes.

  Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE- This Act may be cited as the 'Civil Asset Fo rfeiture Reform Ac t of 1999'.

(b) TABLE OF CONTENTS- The table of contents for this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Burden o f proof.
Sec. 3. Notice of administrative forfeiture; limitations period for challenges.
Sec. 4. Time for filing claim; waiver of cost bond.
Sec. 5. Tim e for filing a complaint.
Sec. 6. Probable cause hearing.
Sec. 7. Award of attorneys' fees to successful claimants.
Sec. 8. Special provisions for real property.
Sec. 9. Compensation for damage to seized property.
Sec. 10. Uniform innocent owner defense.
Sec. 11. Release of property in hardship cases.
Sec. 12. Stay of civil forfeiture case.
Sec. 13. P rejudgment interest.
Sec. 14. Seizure wa rrant requirement.
Sec. 15. Civil restraining orders.
Sec. 16. Excessive fines.
Sec. 17. Civil investigative demands.
Sec. 18. Access to records in bank secrecy jurisdictions.
Sec. 19. Cooperation among Federal prosecutors.
Sec. 20. Access to other records.
Sec. 21. Statute of limitations for civil forfeiture actions.
Sec. 22. Destruction or removal of property to prevent seizure.
Sec. 23. Fungible property in bank accounts.
Sec. 24. Currency seized from drug couriers.
Sec. 25. Use of forfeited funds to pay restitution to crime victims.
Sec. 26. Fugitive disentitlement.
Sec. 27. E nforcement of foreign forfeiture judgment.
Sec. 28. Encouraging use of criminal forfeiture as an alternative to civil forfeiture.
Sec. 29. Application of procedures for drug cases.
Sec. 30. Application of procedures to other civil forfeitures.
Sec. 31. Application to alien smuggling offenses.
Sec. 32. Effective dates.



May 2000 CAFRA Legislative History

392

SEC. 2. BURDEN OF PROOF.

Section 981 of title 18, United States Code, is amended by adding at the end the following:

'(k) BURDEN OF PROOF AT TRIAL-

'(1) IN GEN ERAL- A t trial--

'(A) the Government shall have the burden of proving that the property is subject to forfeiture by a preponderance of the
evidence; and

'(B) the claimant shall have the burden of proving any affirmative defense by a preponderance of the evidence.

'(2) TIMIN G- No party shall be required to e stablish that it is able to meet its  burden o f proof und er paragraph (1) until
the time of trial, except that any party may file a motion for summary judgment pursuant to rule 56 of the Federal Rules of
Civil Procedure at any time.'.

SEC. 3. NOTICE OF ADMINISTRATIVE FORFEITURE; LIMITATIONS PERIOD FOR CHALLENGES.

Section 981 of title 18, United States Code, is amended by adding at the end the following:

'(l) ADMINISTRATIVE FORFEITURES-

'(1) NOTICE-

'(A) IN GENERAL- Whenever property, other than real property, is seized by a Federal law enforcement agency
pursuant to subsection (b), or is turned over to a Federal law enforcement agency by a State or local law enforcement
agency pursuant to subsection (b)(2)(C) for the purpose of forfeiture under Federal law, the Government shall commence
administrative forfeiture proceedings against the property pursuant to the customs laws (19 U.S.C. 1602 et seq.) not later
than 60 days after the seizure or turnover, unless the Attorney General has filed a civil forfeiture complaint, or included the
property in a criminal indictm ent, before such 60-day period has exp ired.  Upon com mencing adm inistrative forfeiture
proceedin gs, the seizing agency  shall send notice of the p roceeding s, together w ith informatio n on the applicable
procedures for contesting the forfeiture, to each party known to the seizing agency at the time of the seizure to have an
ownersh ip or possessory interest, including  a lienholde r's interest in the  seized property. If the identity or intere st of a party
is not determined until after the seizure but is determined before a declaration of forfeiture is entered, such written notice
and information shall be sent to such interested party not later than 60 days after the determination of the seizing agency of
the identity o f the party or  the party's in terest.

'(B) RETURN OF PRO PERTY- If the Government does not send notice of a seizure of property to the person from
whom it was received in accordance w ith subparagraph (A), and no ex tension of tim e is granted , the Government shall
return the p roperty to that person w ithout prejudice to the right of the Go vernmen t to commence a forfe iture procee ding at a
later time. If the  property is re turned under this paragraph, ne ither the seizing agency  nor any ind ividual agent shall be he ld
liable for the failure to provide notice. The Government shall not be required to return contraband or other property that the
person from whom the property was seized may not legally possess.

'(2) EXTENSION-

'(A) IN GENERAL- The Attorney General, the Secretary of the Treasury, or the United States Postal Service, as
applicable, may waive the requirements of paragraph (1)(A) for good cause.

'(B) DELEGATION O F AUTHORITY - The power to grant a waiver may be delegated to a person of supervisory rank
(as defined in section 7103(a)(10) of title 5 ((5 USCA 7103))) in the headquarters office of the seizing agency.

'(3) MOTION TO SET ASIDE DECLARATION OF FORFEITURE-

'(A) IN GENERAL- Any person entitled to notice under paragraph (1)(A) who does not receive such notice may file,
not later than 2 years after the date of final publication of notice of seizure of the property, a motion to set
aside a declaration of forfeiture entered pursuant to section 609 of the Tariff Act of 1930 (19 U.S.C. 1609), which motion
shall be granted if–

'(i) the moving party had an ownership or possessory interest in the forfeited property, and the Government knew, or
reasonably should have known, of that party's interest and failed to take reasonable steps to provide such party with notice
of the forfeiture; and
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'(ii) the moving party did not have actual notice of the seizure within sufficient time to file a claim within the time
period provided by law.

'(B) SETTING ASIDE DECL ARATION O F FORFEITURE- If the court grants a motion made under subparagraph
(A), the court shall set aside the de claration of forfeiture as to the interest of the m oving party pend ing forfeiture
proceedings in accordance with the Tariff Act of 1930 (19 U.S.C. 1602 et seq.), which proceedings shall be instituted
within 60 days of the entry of the order granting the motion.

'(C) DISPOSED PROPERT Y- If, at the time a motion made under this subparagraph (A) is granted, the forfeited
property has been  disposed of by the G overnment in accordance with law , the Governme nt shall institute forfeiture
proceedings under subparagraph (B) against a substitute sum of money equal to the value of the forfeited property at the
time the property was disposed  of, plus intere st.

'(D) JUDICIAL REVIEW- A motion made under this subsection shall be the exclusive means of obtaining judicial
review of a declaration  of forfeiture entered by a seizing  agency.'.

SEC. 4. TIME FOR FILING CLAIM; WAIVER OF COST BOND.

(a) IN GENERA L- Section 608 of the Tariff Act of 1930 (19 U.S.C. 1608) is amended to read as follows:
'SEC. 608. SEIZURES; CLAIMS; JUDICIAL CONDEMNATION.

'(a) IN GE NERA L- Any person cla iming such seized vessel, vehicle , aircraft, merc handise, o r baggage may file a c laim
with the Customs Service at any time after the seizure, provided that the claim is filed not later than 30 days after the first
publication  of notice of seizure, or the  deadline se t forth in a personal notice  letter received  by such person, wh ichever is
later. The claim shall be signed by the claimant und er penalty of perjury and  shall contain a brief statement of the  nature
and extent of the claimant's ownership interest in the property.

'(b) BOND- Any person filing a claim pursuant to subsection (a) shall post the bond to the United States in the sum of
$5,000 or 10 percent of the value of the claimed property, whichever is less, but not less than $250, with sureties approved
by the Customs Service. No bond shall be required if the Secretary approves a claim filed in forma pauperis. A claim filed
in forma pauperis shall include the information required to complete form 4 in the appendix of forms following rule 48 of
the Federal Rules of Appellate Procedure.

'(c) TRANSMITTAL TO U NITED STATES A TTORNEY- U pon the filing of a claim pursuant to this section, the
Customs Service shall transmit the claim, with a duplicate list and description of the articles seized, to the United States
attorney for the district in which the property was seized, or any other district in which a forfeiture action may be filed
pursuant to section 1355(b) of title 28, United States Code. The United States attorney, after reviewing the matter, may
decide, in h is or her discretion, to return the property to the cla imant or to reach an appropriate co mpromise agreement with
the claimant with respect to the property. Otherwise, the United States attorney shall proceed to a condemnation of the
merchandise or other property in the manner prescribed in the Federal Rules of Civil Procedure, Supplemental Rules for
Certain A dmiralty and Maritime  Claims, or  shall proceed to include the merch andise or o ther property in an app ropriate
criminal indictment.'.

(b) CONFORMING  AMENDM ENT- Section 609 of the Tariff Act of 1930 (19 U.S.C. 1609) is amended by striking
'twenty' and inserting '30 '.

(c) EXEMPTION FROM  COST BOND  REQUIREMEN T- Section 981(d) of title 18, United States Code, is amended–

(1) by inserting '(1)' after '(d)'; and

(2) by adding at the end the following:

'(2)(A) A  cost bond  otherwise  required by section 608 of the Tariff Act of 1930 (19 U .S.C. 160 8) shall not be required  if
the claiman t–

'(i) pledges real or personal property  having a value greate r than or equ al to the value of the bond that wou ld
otherwise  be required  under sec tion 608(b ) ((19 USCA 1608)) as secu rity against the costs of the  Government;

'(ii) provides, in any case in which the pledged real or personal property is subject to a Federal or State recording,
certificate of title, or registration statute, documentary proof evidencing the ownership of the property by the claimant or
pledger; and
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'(iii) files an affidavit under penalty of pe rjury setting fo rth the value  of the property and sta ting that the cla imant is
the owner of the property.

'(B) Once the claim is referred to the United States attorney in accordance with section 608(c) of the Tariff Act of 1930
(19 U.S.C. 1608), the United States attorney may ask the court to review the facts set forth in the affidavit filed under
subparagraph (A )(ii).

'(C) At the conclusion of the case, the claimant may move for return of the cost bond, or to rescind the property pledge,
and the court shall grant such motion if the court finds that the claim was substantially justified. If the court denies such
motion, or if no such motion is made, the Government shall retain the bond to the extent necessary to recover its costs and
return the balance to the claimant. In the case of a property pledge, the Government may–

'(i) serve upon the claimant an assessment of its costs, which assessment shall be collectible as a debt owed to the
Government under chapter 176 of title 28; or

'(ii) foreclose on the pledged p roperty to recover its costs.'.

SEC. 5. TIME FOR FILING A COMPLAINT.

Section 981 of title 18, United States Code, is amended by adding at the end the following:

'(m) FILING A COMPLAINT-

'(1) IN GENERAL- In any case in which property has been seized or restrained by the Government and a claim has
been filed, the Attorney  General shall–

'(A) not later than 90 days after the date on which the claim is filed (unless such requirement is waived by mutual
agreement between the Government and the claimants), file a complaint for forfeiture in the manner set forth in the Federal
Rules of Civil Procedure, Supplemental Rules for Certain Admiralty and Maritime Claims, or include a forfeiture count in a
criminal indictment or information, or both; or

'(B) return the property  pending th e filing of a complaint or indictment.

'(2) EXTENSION OF TIME-

'(A) IN GENERAL- The Government may apply to a Federal magistrate judge (as defined in the Federal Rules of
Criminal Procedure) in any district in which venue for a forfeiture action would lie under section 1355(b) of title 28 ((28
USCA 1355)) for an extension of time in which to comply with paragraph (1), which extension shall be granted based on a
showing of good cause.

'(B) EX PARTE APPLICAT IONS- If an extension is sought under this paragraph on the basis that the filing required by
paragraph (1) wou ld jeopardize an ongo ing crimina l investigation  or prosecu tion or court- authorized electronic
surveillance, the application under subparagraph (A) may be made ex parte.

'(3) FILING OF CLAIM AND ANSWER-

'(A) IN GENERAL- Subject to subparagraph (B), upon the filing of a civil complaint, the claimant shall file a claim and
answer in accordance with the Federal Rules of Civil Procedure, Supplemental Rules for Certain Admiralty and Maritime
Claims.

'(B) MOTION TO DISMISS- After filing a timely claim under subparagraph (A), a party with standing to challenge the
forfeiture may, within  the time perio d provided for filing of an answer under rule  C(6) of the  Federal Rules of Civ il
Procedure, Supplemental Rules for Certain Admiralty and Maritime Claims, file, in lieu of an answer, a motion to dismiss
the complaint for failure to comply with rule E(2)(a) of the Federal Rules of Civil Procedure, Supplemental Rules for
Certain A dmiralty and Maritime  Claims, or  on any other ground  set for in rule 12(b) of the Federal Ru les of Civil
Procedure. If such motion is denied, the claimant shall file an answer within the period provided by rule 12(a)(4) of the
Federal Rules of Civil Procedure, or such other period as the court may determine.

'(4) MOTION TO DISMISS COMPLAINT FOR FORFEITURE-

'(A) IN G ENER AL- If a co mplaint for forfeiture is filed , a party with  standing to  challenge  the forfeiture  may move to
dismiss the complaint for failure to comply with rule E(2) of the Federal Rules of Civil Procedure, Supplemental Rules for
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Certain A dmiralty and Maritime  Claims, or  on any other ground  set forth in rule  12(b) of the  Federal Rules of Civ il
Procedure.

'(B) INSUF FICIENC Y OF EV IDENC E- Notwithstand ing section 615 of the T ariff Act of 1930 (19 U .S.C. 1615), a
party may not move to dismiss the complaint on the ground that the evidence in the possession of the Government at the
time the Governm ent filed its complaint was insu fficient to establish the forfeitability of the property.'.

SEC. 6. PROBABLE CAUSE HEARING.

Section 981 of title 18, United States Code, is amended by adding at the end the following:

'(n) PRO BABLE CA USE H EARING- A  person w ith standing  to challenge the forfeiture of property seized under this
section may file a motion for the return of the property in the manner described in rule 41(e) of the Federal Rules of
Criminal Procedure. If such motion is filed, the court shall conduct a hearing within 90 days and shall order the release of
the property, pending trial on the forfeiture and the entry of judgment, unless–

'(1) the Governmen t establishes p robable cause to believ e that the property is subje ct to forfeiture , based on  all
information available to the Government at the time of the hearing;

'(2) the Government has filed a civil forfeiture complaint against the property, and a magistrate judge has determined
there is probable cause for the issuance of a warrant of arrest in rem pursuant to the Federal Rules of Civil Procedure,
Supplemental Rules for Certain Admiralty and Maritime Claims;

'(3) a grand jury has returned an indictment that includes an allegation that the property is subject to criminal forfeiture;

'(4) the party  filing the motion had no tice of the inten t of the Gov ernment to  forfeit the property administratively
pursuant to section 607(c) of the Tariff Act of 1930 (19 U.S.C. 1607(c)), and failed to file a claim to the property within the
specified time period;

'(5) the property is contraband or other property that the moving party may not legally possess; or

'(6) the property is needed as evidence in a criminal investigation or prosecution.

SEC. 7. AWARD OF ATTORNEYS' FEES TO SUCCESSFUL CLAIMANTS.

Section 981 of title 18, United States Code, is amended by adding at the end the following:

'(o) ATTORNEY FEES, COSTS, SANCTIONS-

'(1) IN GENERAL- Except as provided in paragraph (3), if the party filing a claim in a civil forfeiture case is not
charged with any criminal offense in a related criminal case, and the court enters judgment for that party on any ground
other than a ground set forth in subsection (r), the court shall order the Government to pay costs and reasonable attorneys'
fees to the cla imant. If the court enters judgment in  part for the cla imant and  in part for the G overnment, the cou rt shall
reduce the award of costs and attorneys' fees accordingly.

'(2) SANCTIONS- If the court enters judgment for the Government, and the court determines that the claim was
frivolous, counsel rep resenting the claimant m ay be sub ject to sanctions pursuant to rule 11 o f the Federal Rules of  Civil
Procedure, and the claimant may be ordered to reimburse the Government for costs.

'(3) EXCEPTION- If the claimant is a lienholder with a secured interest in the property subject to forfeiture, and the
Government agrees to accep t the claim and pay off the lienholde r at the conc lusion of the  case if the Government prevails
as to other claims, no costs or a ttorneys fees shall be paid to the  lienholder.'.

SEC. 8. SPECIAL PROVISIONS FOR REAL PROPERTY.

Section 981 of title 18, United States Code, is amended by adding at the end the following:

'(p) CIVIL FORFEITURE OF REAL PROPERTY-

'(1) IN GENERAL- Notwithstanding any other provision of law, all civil forfeitures of real property and interests in real
property shall proceed as judicial forfeitures. The administrative forfeiture provisions of the Tariff Act of 1930 (19 U.S.C.
1602 et seq.) do not apply to the forfeiture of real property.
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'(2) PROCEDURES-

'(A) IN GEN ERAL- E xcept as otherwise p rovided in this subsection, rea l property that is the subject of a civil forfeiture
action shall not be seized before entry of an order of forfeiture nor shall the owners or occupants of the real property be
evicted from, or otherw ise deprived of the use an d enjoyment of, real pro perty that is the subject of a pend ing forfeiture
action. In lieu of issuing an arrest warrant in rem as prescribed by the Federal Rules of Civil Procedure, Supplemental
Rules for C ertain Adm iralty and Maritime Claim s, the court in  which a c ivil forfeiture action against real property is
pending shall issue a notice of complaint for forfeiture, which notice shall be served on the property owner and posted on
the property. The posting of such notice shall be sufficient to give the court in rem jurisdiction over the property.

'(B) CONSTRUCTIVE  SERVICE OF PRO CESS- If the property owner cannot be served with the notice of
complaint for forfeiture because such owner is a fugitive or resides outside of the United States, and efforts at service
pursuant to rule 4 of the Federal Rules of Civil Procedure, are unavailing, or cannot be located despite the exercise of due
diligence, constructive service may be made in accordance with the laws of the State in which the property is located.

'(3) SEIZURE PRIOR TO ENTR Y OF ORDER  OF FORFEITURE - Real property may be seized prior to the entry of
an order of forfeiture if the Government notifies the court that the Government intends to seize the property before trial, and
the court, before issuing any seizure warrant or arrest warrant in rem–

'(A) issues a Notice of Application for Warrant, causes the notice to be served on the property owner and posted on the
property, and conducts a hearing to determine if there is probable cause for the forfeiture; or

'(B) makes an ex parte determination that there is probable cause for the forfeiture and that there are exigent circum-
stances that permit the Government to seize the property.

'(4) POST-SEIZURE HEARING - If the court issues a seizure warrant or arrest warrant in rem pursuant to paragraph
(3)(B), the court shall conduct a pro mpt post-se izure hearin g during w hich the pro perty owner shall have an opportunity to
contest the basis for the seizure. If the real property is seized before a complaint is filed, the Government shall file a
complaint, or institute criminal forfeiture p roceedings, within 90 days of the seizure in accordance with subsection (m).

'(5) ACTIONS NOT CON SIDERED SEIZURE S- For purposes of this section, the filing of a lis pendens and the
execution of a writ of entry for the purpose of conducting an inspection and inventory of the property shall not be
considered a seizure.

'(6) APPLICABILITY- This subsection applies only to civil forfeitures of real property and interests in real property and
does not apply to forfe itures of the p roceeds o f the sale of such property or interests , or of money or other  assets intend ed to
be used to  acquire such property or interests . Nothing  in this section  may be co nstrued to a ffect the authority of the co urt to
issue a restraining order affecting  real property.'.

SEC. 9. COMPENSATION FOR DAMAGE TO SEIZED PROPERTY.

Section 2680(c) of title 28, United States Code, is amended–

(1) by striking 'law-enforcement' and inserting 'law enforcement'; and

(2) by inser ting before  the period a t the end the  following : ', except tha t–

'(1) this chapter and section 1346(b) ((28 USCA 1346)) do apply to any claim based on negligence involving the
destruction, injury, or loss of goods or merchandise while in the possession of any officer of customs or excise or any other
Federal law enforcement officer, if–

'(A) the property was seized solely for the purpose of forfeiture;

'(B) the interest of the claimant is not forfeited; and

'(C) the claim ant is not con victed of a c rime for which the inte rest of the claim ant in the property would be sub ject to
forfeiture under Federal or State law; and

'(2) damage to property occurring in the course of carrying out a lawful law enforcement function, such as the
disassembly of goods and merchandise, may not be construed to be the result of negligence, unless the law enforcement
function was carried  out in an unreasonable manner'.
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SEC. 10. UNIFORM INNOCENT OWNER DEFENSE.

(a) IN GENERAL- Chapter 46 of title 18, United States Code, [FN1] is amended by inserting after section 982          
((18 USCA 982)) the following:

Sec. 983. Innocent owners

'(a) The interest of an innocent owner in property shall not be forfeited in any jud icial action under any civil forfeiture
provision  of this title, the Controlled Substances Act, or the  Immigration and Na tionality Ac t.

'(b)(1) In this section, the term 'innocent owner' means, with respect to a property interest in existence at the time the
illegal act giving rise to forfeiture took place, an owner who–

'(A) did not know that the property was being used or was likely to be used in the commission of such illegal act, or

'(B) upon  learning tha t the proper ty was be ing used o r was likely  to be used in  the commission of such illegal act, did  all
that reasonably could be expected to terminate or to prevent such use of the property.

'(2)(A) In this section, the term 'innocent owner' means, with respect to a property interest acquired after the act giving
rise to the forfeiture took place, a person who establishes, by a preponderance of the evidence, that the person acquired the
property as a bona fide purchaser for value who at the time of the purchase did not know and was reasonably without cause
to believe that the property was subject to forfeiture.

'(B) In this paragraph–

'(i) the term 'purchaser' means a person who becomes an owner of property or an interest in specific property by
giving money, goods, or services in exchange for such property;

'(ii) a purchaser is 'reasonably without cause to believe that the property was subject to forfeiture' if, in light of the
circumstan ces, the purchaser did  all that reasonably could  be expec ted to ensure that he or sh e was no t acquiring p roperty
that was subject to forfeiture.

'(C) An otherwise valid claim under subparagraph (A) shall not be denied on the ground that the claimant gave nothing
of value in exchang e for the property if–

'(i) the property is the princ ipal residence of the claim ant;

'(ii) depriving the claimant of the property would deprive the claimant of the claimant's only means of maintaining
adequate  shelter in the commun ity for the claim ant and all dependen ts residing w ith the claimant;

'(iii) the property is not, and is not traceable to, the proceeds of any criminal offense; and

'(iv) the claimant acquired his or her interest in the property through marriage, divorce, or legal separation, or the
claimant was the spouse or legal dependent of a person whose death resulted in the transfer of the property to the claimant
through inheritance or probate;
except that the court shall limit the value of any real property interest for which innocent ownership is recognized under
this subparagraph to th e value necessary to m aintain adequate shelte r in the community fo r such claimant and all
depende nts residing  with the cla imant.

'(3) Notw ithstanding  any prov ision of this section, no pe rson may  assert an ow nership inte rest under th is section in
contraband or other property that is illegal to possess. Except as provided in paragraph (2)(A), no person may assert an
ownership interest under this section in property that is the proceeds of any criminal offense, or is traceable to the proceeds
of any criminal offense, irrespective of State property law.

'(4) An innocent owner defense under this section is an affirmative defense.

'(c) In this section–

'(1) the term 'owner'--

'(A) means a person with an ownership interest in the specific property sought to be forfeited, including a lien,
mortgage, recorded security device, or valid assignment of an ownership interest; and
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'(B) does not include–

'(i) a person with only a general unsecured interest in, or claim against, the property or estate of another person;

'(ii) a bailee, unless the bailor is identified, and the bailor has authorized the ba ilee to claim in the forfeiture
proceeding, pursuant to the Federal Rules of Civil Procedure, Supplemental Rules for Certain Admiralty and Maritime
Claims;

'(iii) a nominee who exercises no dominion or control over the property; or

'(iv) a beneficiary of a constructive trust; and

'(2) a person shall be considered to have known that his or her property was being used or was likely to be used in the
commission of an illegal act, if the Government establishes the existence of facts and circumstances that should have
created a reasonable suspicion that the property was being or would be used for an illegal purpose.

'(d)(1) If the co urt determin es, in accordance w ith this section , that an innocent own er has a partia l interest in property
otherwise subject to forfeiture, or a joint tenancy or tenancy by the entirety in such property, the court shall enter an
appropriate order–

'(A) severing the property;

'(B) transferring the property to the Government with a provision that the Government compensate the innocent owner
to the extent of his or her ownership interest once a final order of forfeiture has been entered and the property has been
reduced to liquid assets; or

'(C) if neither subparagraph (A) nor (B) is reasonably practical under all of the circumstances, permitting the innocent
owner to retain the property subject to a lien in favor of the Government to the extent of the forfeitable interest in the
property.

'(2) To effectuate the purposes of this subsection, a joint tenancy or tenancy by the entireties shall be converted to a
tenancy in comm on by order of the court, irrespective of State law.'.

(b) STRIKING SUPERSEDED PROVISIONS-

(1) CIVIL FORFEITURE- Section 981(a) of title 18, United States Code, is amended–

(A) in paragraph (1), by striking 'Except as provided in paragraph (2), the' and inserting 'The'; and

(B) by striking paragraph (2) and inserting the following:

'(2) [Reserved].'.

(2) DRUG FORFEITURES- Paragraphs (4), (6), and (7) of section 511(a) of the Controlled Substances Act (21 U.S.C.
881(a) (4), (6), and (7)) are each amended by striking ', except that' and all that follows before the period at the end.

(3) FORFEITURES IN CON NECTION WITH  SEXUAL EX PLOITATION OF  CHILDREN- Paragraphs (2) and (3)
of section 2254(a) of title 18, United States Code, are each amended by striking ', except that' and all that follows before the
period at the end.

(c) CONFORMING A MENDMEN T- The analysis for chapter 46 of title 18, United States Code, is amended by
inserting after the item relating to section 982 the following:

983. Innocent owners.

SEC. 11. RELEASE OF PROPERTY IN HARDSHIP CASES.

(a) IN GENERAL- Chapter 46 of title 18, United States Code, [FN2] is amended by inserting after section 984 ((18
USCA 984)) the following:

Sec. 985 . Release o f property to  avoid hard ship
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'(a) IN GE NERA L- A person who  has filed a cla im in a civil for feiture action  governed by the pro cedures se t forth in
this chapter is entitled to release pursuant to subsection (b) of seized  property pending  trial if–

'(1) the claimant has a possessory interest in the property sufficient to establish standing to contest forfeiture and has
filed a nonfrivolous claim on the merits of the forfeiture action;

'(2) the claimant has sufficient ties to the community to provide assurance that the property will be available at the time
of the trial;

'(3) the continued possession by the United States pending the final disposition of forfeiture proceedings will cause
substantial hardship to the claimant, such as preventing the claimant from working, leaving the claimant homeless, or
preventing the functioning of a business;

'(4) the hardship to the claimant outweighs the risk that the property will be destroyed, damaged, lost, concealed,
diminished in value o r transferred  if
the property is returned to the claimant during the pendency of the proceeding; and

'(5) none of the conditions set forth in subsection (c) applies.

'(b) PROCEDURES-

'(1) IN GENERAL- The claimant may make a request for the release of property under this subsection at any time after
the claim is filed. If, at the time the request is made, the seizing agency has not yet referred the claim to a United States
attorney pursuant to section 608 of the Tariff Act of 1930 (19 U.S.C. 1608), the request may only be filed with the seizing
agency or the United States attorney to whom the claim was referred. In either case, the request shall set forth the basis on
which the  requirements of subsection (a)(1) a re met.

'(2) MOTION FOR RETU RN OF SEIZED PR OPERTY- If the seizing agency, or the United States attorney, as the
case may be, denies the request or fails to act on the request by the deadline for filing a complaint for forfeiture in response
to the claim, a s required under this chapter, the cla imant may  file the request as a motion  for the return  of seized property in
the district cou rt for the district represented  by the Un ited States atto rney to whom the c laim was re ferred, or if the  claim
has not ye t been referred, in the distr ict court that issued the seizure warrant for the property, or if no  warrant w as issued, in
any district court that would have jurisdiction to consider a motion for the return of seized property under rule 41(e) of the
Federal Rules of Criminal Procedure. The motion shall set forth the basis on which the requirements of subsection (a) have
been met and the steps the claimant has taken  to secure the  release of the  property fro m the appropriate offic ial.

'(3) ACT ION BY DIST RICT C OURT- The d istrict court sha ll act on a mo tion made  pursuant to  this subsectio n within
30 days or as soon thereafter as practicable, and shall grant the motion if the claimant establishes that the requirements of
subsection  (a) have been met. A ll factual evidence shall be submitted  through a ffidavit. The Government, in re sponding  to
a motion under this subsection, may in appropriate cases, submit evidence ex parte in order to avoid disclosing any matter
relating to an  ongoing  criminal investigation o r pending  trial.

'(4) COURT ORDER T O MAINTAIN V ALUE OF PRO PERTY- If the court grants the motion, the court shall enter
any order necessary to ensure that the value of the property is maintained while the forfeiture action is pending, including
permitting the inspection , photographing, and inventory of the property, and  the court may take actio n in accordance with
rule E of the Federal Rules of Civil Procedure, Supplemental Rules for Certain Admiralty and Maritime Claims. If the
property to  be returned  is an airplane , a vessel, or a  motor veh icle with a value of grea ter than $25 ,000, the cla imant shall
post a bond equal to the value of the property, unless the court waives the bond for good cause. The Government may place
a lien against the property or file a lis pendens to ensure that the property is not transferred to another person. The
Government, in responding to a motion under this subsection, may, in appropriate cases, submit evidence ex parte in order
to avoid disclosing any matter rela ting to an ongoing crim inal investigation or pen ding trial.

'(5) REIN STAT EMEN T OF IN SURA NCE-  Any insu rance on the subject property at the  time of seizu re shall be kept in
force, or shall be reinstated if it has been  discontinued since the  time of seizu re, prior to retu rn of the property pursu ant to
this subsection, and the court, in appropriate cases, may also order that such insurance be obtained by the claimant as a
condition  of release of  the proper ty. If property  returned to  the claiman t under this section is lost, sto len, or dimin ished in
value, any insurance proceeds shall be pa id to the United States and  such proceeds shall be subject to forfeiture in place of 
the property originally seized.

'(c) INAPPL ICABILITY- This section  does not apply if the seized  property--

'(1) is contraband, currency, or other monetary instrument, or electronic funds;
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'(2) is evidence of a violation of the law;

'(3) by reason of design or other characteristic, is particularly suited for use in illegal activities; or

'(4) is likely to be used to commit add itional criminal acts if returned to the claim ant.

'(d) CHANGE OF VEN UE- Once a motion for the release of property under this section is filed, the party filing the
motion or the Government may  request that the motion be  transferred to another district in wh ich venue for the forfeiture
action would lie under section 1355(b) of title 28 ((28 USCA 1355)) pursuant to the change of venue provisions in section
1404 of title 28 ((28 US CA 1404)).'.

(b) CONFORMING  AMENDM ENT- The analysis for chapter 46 of title 18, United States Code, is amended by
inserting after the item relating to section 984 the following:

985. Release of property to avoid hardship.

SEC. 12. STAY OF CIVIL FORFEITURE CASE.

(a) IN GENERA L- Section 981(g) of title 18, United States Code, is amended to read as follows:

'(g) STAY OF CIVIL FORFEITURE CASE-

'(1) IN GEN ERAL- U pon the motion of the  United States, the court shall stay the civil forfeiture proceeding  if the court
determines that civil discovery or trial could adversely affect the ability of the Government to conduct a related criminal
investigation or the prosecution of a related criminal case.

'(2) STAY OF P ROCEEDIN GS- Up on the motion of a claim ant, the cou rt shall stay the  civil forfeiture  proceedin g with
respect to that claimant if the court de termines that--

'(A) the claimant is the subject of a related criminal investigation or case;

'(B) the claimant has standing to assert a claim in the civil forfeiture proceeding; and

'(C) continuation of the  forfeiture pro ceeding m ay infringe  upon the rig ht of the claim ant against self-incrimination in
the related investigation or case.

'(3) PRO TECT IVE ORDER  LIMITING DISCOV ERY- With respe ct to the impact of civil disco very desc ribed in
paragraphs (1) and (2 ), the court may determine that a stay  is unnecessary if a protective order lim iting discovery wou ld
protect the interest of 1 party without unfairly limiting the ability of the opposing party to pursue the civil case. In no case,
however, shall the court impose a protective order as an alternative to a stay if the effect of such protective order would be
to allow 1 party to pursue discovery while the other party is substantially unable to do so.

'(4) DEFINITIONS- In this subsection, the terms 'related criminal case' and 'related criminal investigation' mean an
actual prosecution or investigation in progress at the time the request for the stay, or any subsequent motion to lift the stay
is made. In  determining whether a crimina l case or investigation is 'rela ted' to a civil fo rfeiture proceeding, the  court shall
consider the degree of similarity between the parties, witnesses, facts, and circumstances involved in the 2 proceedings
without requiring an identity with respect to any 1 or more factors.

'(5) PRESENT ATIONS EX  PART E AND  UNDER SEAL- Any presen tation by the  Government to the  court under this
subsection  that involves an ongo ing crimina l investigation  or prosecu tion shall be m ade ex pa rte and und er seal.

'(6) COURT ORDER T O PRESERVE V ALUE OF PRO PERTY- Whenever a civil forfeiture proceeding is stayed
pursuant to this subsection, the court shall enter any order necessary to preserve the value of the property or to protect the 
rights of lienholders or oth er persons  with an inte rest in the property while the stay is in e ffect.

'(7) APPLICABILITY OF STAN DING DETER MINATION- A determination by the court that the claimant has
standing to request a stay pursuant to paragraph (2) shall apply only to this subsection and shall not preclude the
Government from objecting to the stand ing of the claimant by disp ositive motion or at the time of trial.'.

(b) DRUG FORFEITU RES- Section 511(i) of the Controlled Substances Act (21 U.S.C. 881(i)) is amended to read as
follows:
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'(i) The provisions of section 981(g) of title 18, United States Code, regarding the stay of a civil forfeiture proceeding
shall apply to forfeitures unde r this section.'.

SEC. 13. PREJUDGMENT INTEREST.

(a) IN GEN ERAL- S ection 2465 of title 28, United States Code, is am ended--

(1) by striking 'Upon' and inserting the following:

'(a) IN GENERAL- Upon'; and

(2) by adding at the end the following:

'(b) INTEREST- Upon entry of judgment for the claimant in any proceeding to condemn or forfeit property seized or
arrested under provision of title 18, the Controlled Substances Act, or the Immigration and Nationality Act, the United
States--

'(1) shall be liable for post-judgment interest as set forth in section 1961  ((28 USCA  1961));

'(2) shall not be liable for prejudgment interest, except that in cases involving currency or other negotiable instruments,
the United States shall disgorge to the claimant any funds representing interest actually paid to the United States from the
date of seizure or arrest of the property, if such interest resulted from the investment of the property in an interest-bearing
account or instrument; and

'(3) shall not be required to disgorge the value of any intangible benefits nor to make any other payments of interest or
other compensa tion to the claimant not specifically authorized by this subsection.'.

(b) EFFECTIVE DATE- The amendment made by subsection (a) shall apply to any judgment entered after the date of
enactment of this Ac t.

SEC. 14. SEIZURE WARRANT REQUIREMENT.

(a) IN GENERA L- Section 981(b) of title 18, United States Code, is amended to read as follows:

'(b) SEIZURE WARRANT REQUIREMENT-

'(1) IN GENERAL- Any property subject to forfeiture to the United States under this section may be seized by the
Attorney Gen eral. In addition, in the case of property involved in a violation  investigated by the Sec retary of the Treasury
or the United States Postal Service, the property may also be seized by the Secretary of the Treasury or the United States
Postal Service, respectively.

'(2) WARRANT REQ UIREMENT- Any seizure pursuant to this section shall be made pursuant to a warrant, which
may be issued by a magistrate judge in the same manner as provided for a search warrant under the Federal Rules of
Criminal Procedu re, except that a seizure may be made w ithout a warrant if--

'(A) a complaint for forfeiture has been filed in the district court and the court has issued an arrest warrant in rem
pursuant to the Federal Rules of Civil Procedure, Supplemental Rules for Certain Admiralty and Maritime Claims, based
upon a showing of probable cause;

'(B) there is probable cause to believe that the property is subject to forfeiture and--

'(i) the seizure is made pursuant to a lawful arrest or search; or

'(ii) another exception to the fourth amendment warrant requirement would apply; or

'(C) the property was lawfully seized by a State or local law enforcement agency and has been transferred to a Federal
agency.

'(3) OUT-O F-DISTR ICT WA RRAN TS- Notwiths tanding rule 41(a) of the F ederal Rules of Crim inal Procedure, a
seizure warrant may be issued pursuant to this subsection by a judicial officer in any district in which a forfeiture action
against the property may be filed under section 1355(b) of title 28 ((28 USCA 1355)), and executed in any district in which
the property is found, or transmitted to the central authority of any foreign state for service in accordance with any treaty or
other international agreement. The judicial officer shall command the officer to seize, within a specified period of time not
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to exceed 20 days, the property specified in the warrant. Any motion for the return of property seized under this section
shall be filed in the district in which the seizure warrant was issued.

'(4) SUPPRESSION OF EVIDEN CE- A party with standing to challenge a seizure and forfeiture under this section may
move to suppress the use of the property as evidence on the ground that the Government lacked probable cause at the time
of the seizure. Suppression of the property as evidence shall not affect the right of the Government to proceed with a
forfeiture action based on independently derived evidence.

'(5) PERSONS ARRESTED ABROAD-

'(A) If any person is arrested or charged in a foreign country in connection with an offense that would give rise to the
forfeiture of property in the United States under this section or under the Controlled Substances Act, the Attorney General
may apply to any Federal judge or magistrate judge in the district in which the property is located for an ex parte order
restraining the property subject to forfeiture for not more than 30 days, except that the time may be extended for good cause
shown at a hearing conducted in the manner provided in rule 43(e) of the Federal Rules of Civil Procedure.

'(B) The application for the restraining order shall set forth the nature and circumstances of the foreign charges and the
basis for belief that the person arrested or charged has property in the United States that would be subject to forfeiture, and
shall contain  a statement that the restrain ing order is needed to p reserve the  availability o f property fo r such time a s is
necessary to receive evidence from the foreign country or elsewhere in support of probable cause for the seizure of the
property under this subsection.'.

(b) DRUG FORFEITU RES- Section 511(b) of the Controlled Substances Act (21 U.S.C. 881(b)) is amended to read as
follows:

'(b) Any p roperty sub ject to forfeiture to the Un ited States un der this section may be  seized by the Attorney  General in
the manner set forth in section  981(b) of title 18, United S tates Code.'.

SEC. 15. CIVIL RESTRAINING ORDERS.

Section 981 of title 18, United States Code, is amended by adding at the end the following:

'(q) RESTRAINING ORDE RS- The court, before or after the filing of a forfeiture complaint and on the application of
the Government, may--

'(1) enter any restraining order or injunction pursuant to section 413(e) of the Controlled Substances Act (21 U.S.C.
853(e));

'(2) require the execution of satisfactory performance bonds;

'(3) create receiverships;

'(4) appoint conservators, custodians, appraisers, accountants, or trustees; or

'(5) take any other action to seize, secure, maintain, or preserve the availability of property subject to forfeiture under
this section.'.

SEC. 16. EXCESSIVE FINES.

Section 981 of title 18, United States Code, is amended by adding at the end the following:

'(r) EXCESSIVE FIN ES- At the conc lusion of the trial and following  the entry of a verdict of forfeiture--

'(1) the claimant may petition the court to determine whether the excessive fines clause of the eighth amendment to the
Constitution of the United States applies, and if so, whether the forfeiture is grossly disproportional to the gravity of the
offense;

'(2) the claimant shall have the burden of establishing that the forfeiture is grossly disproportional by a preponderance of
the evidence at a hearing conducted in the manner provided in rule 43(e) of the Federal Rules of Civil Procedure, by the
court without a jury; and

'(3) if the court determines that the forfe iture is grossly  dispropor tional to the g ravity of the o ffense, the court shall
adjust the forfeiture to the extent necessary to avoid the constitutional violation.'.



CAFRA Legislative History May 2000 

403

SEC. 17. CIVIL INVESTIGATIVE DEMANDS.

(a) IN GENERAL- Section 981 of title 18, United States Code, is amended by adding at the end the following:

'(s) CIVIL  INVESTIGA TIVE D EMAND- In any investigation relating  to the seizure  or forfeiture o f property under this
section, the Attorney General, the Secretary of the Treasury, or their designee, may issue in writing, and cause to be served,
a subpoena for ev idence of the nature, and  in the manner, described in section 3486 ((18  USCA 3486)).'.

(b) OBS TRUC TION OF CIV IL INVESTIG ATIVE DEM AND- Section 1505 of title 18 , United S tates Code , is
amended by  inserting 'section 981(s) of this title or' before 'the A nti-Trust Civil Process A ct'.

(c) RIGHT TO FINANCIA L PRIVACY AC T AMENDM ENT- Section 1120(b)(1) of the Right to Financial Privacy
Act (12 U.S.C . 3420(b)(1)) is amend ed by inserting 'or civil investigative demand' after 'a grand ju ry subpoena'.

(d) FAIR CREDIT REPORTING ACT AMENDMENT- Section 604(a)(1) of the Fair Credit Reporting Act (15 U.S.C.
1681b(a)(1)) is amended by inserting 'or a civil investigative demand proceeding' before the period at the end.

SEC. 18. ACCESS TO RECORDS IN BANK SECRECY JURISDICTIONS.

Section 986 of title 18, United States Code, is amended by adding at the end the following:

'(d) ACCESS TO RECORDS LOCATED ABROAD-

'(1) IN GENERAL- In any civil forfeiture case, or in any ancillary proceeding in any criminal forfeiture case governed
by section 413(n) of the Controlled Substances Act (21 U .S.C. 853(n)), in wh ich--

'(A) financial records located  in a foreign country may be material--

'(i) to any claim or to the ability of the Government to respond to such claim; or

'(ii) in a civil forfeiture case, to the ability of the Government to establish the forfeitability of the property; and

'(B) it is within  the capacity  of the claima nt to waive  his or her righ ts under applicable financial secrecy laws, or to
obtain the records himself or herself, so that the records can be made available, the refusal of the claimant to provide the
records in re sponse to a  discovery  request or take the action necessa ry otherwise to make  the records  available shall result
in the dismissal of the claim with prejudice.

'(2) PRIVILEGE- This subsection shall not affect the right of the claimant to refuse production on the basis of any
privilege guaranteed by the Constitution of the U nited States or any other p rovision of Federal law .'.

SEC. 19. COOPERATION AMONG FEDERAL PROSECUTORS.

Section 3322(a) of title 18, United States Code, is amended–

(1) by striking 'civil forfeiture under section 981 of title 18, United States Code, of property described in section
981(a)(1)(C) of such title' and inserting 'any civil forfeiture provision of Federal law'; and

(2) by striking 'concerning  a banking law v iolation'.

SEC. 20. ACCESS TO OTHER RECORDS.

Section 6103(i)(1) of the  Internal Revenue  Code of 1986  (26 U.S.C. 6103(i)(1)) is amended--

(1) in subparagraph  (A)(i), by inserting 'or rela ted civil forfeitu re' after 'enforcement o f a specifically  designated  Federal 
criminal statute'; and

(2) in subparagraph (B)(iii), by inserting 'or civil forfeiture investigation or proceeding' after 'Federal criminal
investigation or proceed ing'.

SEC. 21. STATUTE OF LIMITATIONS FOR CIVIL FORFEITURE ACTIONS.

Section 621 of the T ariff Act of 1930 (19 U .S.C. 1621) is amended--
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(1) by inserting ', or in the case of forfeiture, within five years after the time when the existence of the property and the
involvement of the property in the alleged offense were discovered' after 'within five years after the time when the alleged
offense was discovered';

(2) in paragraph (1), by striking 'and' at the end;

(3) in paragraph (2), by striking the period at the end and inserting '; and'; and

(4) by adding at the end the following:

'(3) the provisions of section 2415(e) of title 28, United S tates Code, shall apply to this section.'.

SEC. 22. DESTRUCTION OR REMOVAL OF PROPERTY TO PREVENT SEIZURE.

Section 2232 of title 18, United States Code, is amended–

(1) in subsection (a)--

(A) by inserting 'or seizure' after 'Physical interference with search';

(B) by inserting ', including se izure for forfeiture,' after 'after seizure';

(C) by striking 'searches an d seizures' after 'authorized to m ake' and inserting 'searche s or seizures';

(D) by striking 'or' after 'wares,'; and

(E) by inserting ', or other property, real or personal,' after ' merchandise'; and

(2) in subsection (b)--

(A) by inserting 'or seizure' after 'N otice of search';

(B) by striking 'searches an d seizures' after 'authorized to m ake' and inserting 'searche s or seizures';

(C) by inserting ', including seizure for forfeiture,' after 'likely to make a search or seizure'; and

(D) by inserting 'real or personal,' after 'merchandise or other property,'.

SEC. 23. FUNGIBLE PROPERTY IN BANK ACCOUNTS.

(a) IN GEN ERAL- S ection 984 of title 18, Un ited States Code, is amended--

(1) by striking subsection (a) and redesignating subsections (b), (c), and (d) as subsections (a), (b), and (c), respectively;
and

(2) by striking subsection (b), as redesignated, and inserting the following:

'(b) The provisions of this section may be invoked only if the action for forfeiture was commenced by a seizure or an
arrest in rem within 2 yea rs of the offense that is the basis for the forfe iture.';

(3) in subsection (c), as redesign ated--

(A) by striking paragraph (1) and inserting the following:

'(1) Subsection (a) does not apply to an action against funds held by a financial institution in an interbank account unless
the account holder knowingly engaged in the offense that is the basis for the forfeiture.'; and

(B) by adding at the end the following:

'(3) In this subsection, the term 'financial institution' includes a foreign bank, as defined in section 1(b)(7) of the
International Banking Act of 1978 (12 U.S.C. 3101).'; and

(4) by adding at the end the following:
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'(d) Nothing in this section may be construed to limit the ability of the Government to forfeit property under any
provision  of law if the p roperty involved in the  offense giv ing rise to the forfeiture or p roperty traceable there to is available
for forfeiture.'.

(b) EFFECTIVE DATE- The amendments made by this section shall apply to any transaction occurring on or after
October 28, 1992.

SEC. 24. CURRENCY SEIZED FROM DRUG COURIERS.

Section 511 of the Controlled Substances Act (21 U.S.C. 881) is amended by inserting after subsection (j) the following:

'(k)(1) In any action with respect to the forfeiture of seized currency pursuant to subsection (a)(6) of this section, or
subparagraph (A) or (B) of section 981(a)(1) of title 18, United States Code, the finder of fact shall determine the nexus
between the currency and the drug trafficking offense based on the totality of the circumstances. The presence or absence
of any 1 factor shall not be dispositive.

'(2) In making a determination under paragraph (1), the finder of fact may rely on any of the following factors as
probative of a connection between large quantities of currency and drug trafficking:

'(A) The currency was in excess of the amount normally carried by legitimate leisure and business travelers, and was, at
the time of seizure, being transported through an airport, on a highway, or at a port-of-entry.

'(B) The currency was packaged in bundles, concealed in paper bags, wrapped in cellophane or other plastic wrap,
concealed under clothing, or otherwise b eing transported in a high ly unusual manner.

'(C) The currency was packaged with, or found in proximity to, products or chemicals intended to conceal odors from a
drug detection dog, or had recently been washed or cleaned with water or chemicals designed to remove such odors.

'(D) The person transporting the property (or any portion thereof) provided false information to any law enforcement
officer or inspector who lawfully stopped the person for investigative purposes or for purposes of a United States border
inspection.

'(E) The currency was found in close proximity to a measurable quantity of any controlled substance.

'(F) The currency was the subject of a positive alert by a properly trained dog that did not alert to a controlled sample of
currency.

'(G) The currency at issue was acquired during a period of time when the person who acquired the property was
engaged in a drug trafficking offense or within a reasonable time after such period, and there is no likely source for such
property other than that offense.

'(H) The person transporting the currency had associated with, or was carrying telephone numbers, pager numbers, or
other information providing a means of contacting, persons engaged in the illegal sale and distribution of controlled
substances.

'(I) The cur rency was, or was  intended to  be, transported, transmitted, or transfe rred to or from  a major drug-transit
country, a major illicit drug producing country, or a major money laundering country, as determined pursuant to sections
481(e) and 490(h) of the Foreign Assistance Act of 1961 (22 U.S.C. 2291(e) and 2291j(h) ((22 USCA 2291j))), as
applicable.

'(J) Any person invo lved in the transportation  or intended  delivery of  the currency has been  convicted  in any Federal,
State, or foreign jurisdiction of a drug trafficking offense or a felony involving money laundering, or is a fugitive from
prosecution for such offense.

'(3) The listing of probative factors in this subsection shall not preclude the development of other judicially recognized 
factors, or the establishment of a basis for forfeiture on criteria other than those set forth in this subsection.

'(4) In this subsection, the term 'drug trafficking offense' means with respect to an action  under--

'(A) subsection (a)(6), any illegal exchange involving a controlled substance or  other violation for which forfeiture is
authorized under that subsection;
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'(B) section 981(a)(1)(B) of title 18, United States Code, any offense against a foreign nation involving the manufacture,
importation, sale, or distribution of a controlled substance for which forfeiture is authorized under that section; and

'(C) section 981(a)(1)(A) of title 18, United States Code, an offense involving the felonious manufacture, importation,
receiving, concealment, buying, selling, or otherwise dealing in a controlled substance, which constitutes a specified
unlawful activity (as defined in section 1956(c) of title 18, U nited States Code).'.

SEC. 25. USE OF FORFEITED FUNDS TO PAY RESTITUTION TO CRIME VICTIMS.

(a) IN GENERAL- Section 981(e) of title 18, United States Code, is amended by striking paragraph (6) and inserting
the following:

'(6) as restoration to any victim of the offense giving rise to the forfeiture, including, in the case of a money laundering
offense, any offense  constituting the underlying  specified unlawful ac tivity; or'.

(b) PROCEEDS OF CR IME- Section 981(a)(1)(C) of title 18, United States Code, is amended by striking 'affecting a
financial institution'.

SEC. 26. FUGITIVE DISENTITLEMENT.

(a) IN GENERAL- Chapter 163 of title 28, United States Code, [FN3] is amended by adding at the end the following:
'Sec. 2466. Fugitive disentitlement

'Any person who, in order to avoid criminal prosecution, purposely leaves the jurisdiction of the United States, declines
to enter or reenter the United States to submit to its jurisdiction, or otherwise evades the jurisdiction of the court in which a
criminal case is pending  against the person, may not use the resources  of the courts of the United  States in furtherance of a
claim in any related civil forfeiture action  or a claim in third party proceedings in any related criminal forfeiture action.'.

(b) CONFORMING  AMENDM ENT- The analysis for chapter 163 of title 28, United States Code, is amended by
adding at the end the following:

'2466. Fugitive disen titlement.'.

(c) EFFECTIVE DATE- The amendments made by this section shall apply to any case pending on or after the date of
enactment this Act.

SEC. 27. ENFORCEMENT OF FOREIGN FORFEITURE JUDGMENT.

(a) IN GENERAL- Chapter 163 of title 28, United States Code, [FN4] is amended by adding at the end the following:

'Sec. 2467. Enforcement of foreign judgment

'(a) DEFINIT IONS- In this section --

'(1) the term 'foreign natio n' means a  country that has become a party  to the United Nations  Conven tion Again st Illicit
Traffic in Narcotic Drugs and Psychotropic Substances (re ferred to in this section as the 'United Nations Convention') or a
foreign jurisdiction with which the United States has a treaty or other formal international agreement in effect providing for
mutual forfeiture assistance; and

'(2) the term 'value-based confiscation judgment' means a final order of a foreign nation compelling a defendant, as a
consequence of his or her criminal conviction for an offense described in Article 3, Paragraph 1, of the United Nations
Convention, or any foreign offense described in section 1956(c)(7)(B) of title 18, to pay a sum of money representing the
proceeds of such offense, or property the value of which corresponds to such proceeds.

'(b) REVIEW BY ATTORNEY GENERAL-

'(1) IN GENERAL- A foreign nation seeking to have its value-based confiscation judgment registered and enforced by a
district court of the United States under this section shall first submit a request to the Attorney General or the designee of
the Attorney General, which request shall include--

'(A) a summary of the facts of the case and a description of the criminal proceeding that resulted in the value-based
confiscation judgment;
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'(B) certified  copies of the judgment of conviction and value- based confisca tion judgm ent;

'(C) an affidavit or sworn declaration establishing that the defendant received notice of the proceedings in sufficient time
to enable the defendant to defend against the charges and that the value-based confiscation judgment rendered is in force
and is not subject to appeal;

'(D) an affidavit or sworn declaration that all reasonable efforts have been undertaken to enforce the value-based
confiscation judgment against the property of the defendant, if any, in the foreign country; and

'(E) such additional information and evidence as may be required by the Attorney General or the designee of the
Attorney  General.

'(2) CERTIFICATION OF REQ UEST- The Attorney General or the designee of the Attorney General, in consultation
with the Secretary of State or the designee of the Secretary, shall determine whether to certify the request, and such
decision shall be final and not subject to either judicial review or review
under subchap ter II of chapter 5, or chapter 7, o f title 5 (commonly kno wn as the 'Adm inistrative Procedure Act').

'(c) JURISDICTION AND VENUE-

'(1) IN GENERAL- If the Attorney General or the designee of the Attorney General certifies a request under subsection
(b), the foreign nation may file a civil proceeding in district court of the United States seeking to enforce the foreign
value-based confiscation judgment as if the judgment had been entered by a court in the United States.

'(2) PROCE EDING S- In a proceeding filed u nder paragraph (1 )--

'(A) the foreign nation shall be the plaintiff and the person against whom the value-based confiscation judgment was
entered shall be the defendant;

'(B) venue shall lie in the district court for the District of Columbia or in any other district in which the defendant or the
property that may be the basis for satisfaction of a judgment under this section may be found; and

'(C) the district court shall have personal jurisdiction over a defendant residing outside of the United States if the
defendant is served with process in accordance with rule 4 of the Federal Rules of Civil Procedure.

'(d) ENTRY AND ENFORCEMENT OF JUDGMENT-

'(1) IN GE NERA L- Except as provided in parag raph (2), the  district court shall enter such  orders as may be necessary to
enforce the value-based confisc ation judgm ent on behalf of the fore ign nation if th e court finds that–

'(A) the value-based confiscation judgment was rendered under a system that provides impartial tribunals or procedures
compatible with the requirements of due process of law;

'(B) the fore ign court had personal jurisdiction  over the de fendant;

'(C) the foreign court had  jurisdiction over the subject matter;

'(D) the de fendant in th e proceed ings in the fo reign cour t received notice of the p roceeding s in sufficient tim e to enable
him or her to defend; and

'(E) the judgment was not obtained by fraud.

'(2) EXCEPTION- Process to enforce a judgment under this section shall be in accordance with rule 69(a) of the Federal
Rules of Civil Procedure.

'(e) FINA LITY O F FOREIGN FINDINGS-  Upon a fin ding by the district cour t that the conditions set for th in
subsection (d) have been satisfied, the court shall be bound by the findings of facts to the extent that they are stated in the
foreign judgment of conviction  and value -based confiscation judgment.

'(f) CURRENCY CON VERSION- The rate of exchange in effect at the time the suit to enforce is filed by the foreign
nation shall be used in calcu lating the amount stated in an y value-based con fiscation judgment requ iring the payment of a
sum of money  submitted for registration.'.
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(b) CONFORMING  AMENDM ENT- The analysis for chapter 163 of title 28, United States Code, is amended by
adding at the end the following:

'2467. Enforcem ent of foreign judgme nt.'.

SEC. 28. ENCOURAGING USE OF CRIMINAL FORFEITUR E AS A N ALTERN ATIVE  TO CIV IL FORFEI-
TURE.

Section 2461 of title 28, United States Code, is amended by adding at the end the following:

'(c) If a forfeiture of property is authorized in connection with  a violation o f an Act of C ongress, and any pe rson is
charged in an indictment or information with such violation but no specific statutory provision is made for criminal
forfeiture up on conviction, the Government may include the fo rfeiture in the in dictment o r information in accordance with
the Federa l Rules of C riminal Procedure, an d upon co nviction, the court sha ll order the fo rfeiture of the  property in
accordance with the procedures set forth in section 413 of the Comprehensive Drug Abuse Prevention and Control Act of
1970 (21 U.S .C. 853).'.

SEC. 29. APPLICATION OF PROCEDURES FOR DRUG CASES.

Section 511(d) of the Controlled Substances Act (21 U.S.C. 881(d)) is amended by adding at the end the following:
'Chapter 4 6 of title 18, U nited States  Code, applies to any seizure or fo rfeiture under this section , to the exten t applicable
and not inconsistent w ith this section.'.

SEC. 30. APPLICATION OF PROCEDURES TO OTHER CIVIL FORFEITURES.

(a) IN GENERAL- Chapter 46 of title 18, United States Code, [FN5] is amended by adding at the end the following:

'Sec. 987. Application of procedures

'The procedures set forth in this chapter relating to civil forfeiture shall apply to all civil forfeitures under any provision
of this title.'.

(b) CONFORMING  AMENDM ENT- The analysis for chapter 46 of title 18, United States Code, is amended by adding
at the end the following:

987. Application of procedures.

SEC. 31. APPLICATION TO ALIEN SMUGGLING OFFENSES.

(a) AMENDMEN T OF THE IMMIGR ATION AND  NATIONALITY  ACT- Section 274(b) of the Immigration and
Nationality Act (8 U.S.C. 1324(b)) is amended to read as follows:

'(b) SEIZURE AND FORFEITURE-

'(1) IN GENERAL- Any conveyance, including any vessel, vehicle, or aircraft, that has been or is being used in the
commission of a violation of subsection (a), the gross proceeds of such violation, and any property traceable to such 
conveyance or proceeds, shall be seized and subject to forfeiture.

'(2) APPLICABLE PROCED URES- Seizures and forfeitures under this subsection shall be governed by the provisions
of chapter 46 of title 18, United States Code, relating to civil forfeitures, including section 981(d) of such title, except that
such duties as are imposed upon the Secretary of the Treasury under the customs laws described in that section shall be
performed by such  officers, agents, and other persons  as may be  designated  for that purpose by the  Attorney  General.

'(3) PRIMA FACIE EVIDENCE  IN DETERMINA TIONS OF VIOLA TIONS- In determining whether a violation of
subsection (a) has occurred, any of the following shall be prima facie evidence that an alien involved in the alleged
violation had not received prior official authorization to come to, enter, or reside in the United States or that such alien had
come to, entered, or remained in the United States in violation of law:

'(A) Records of any judicial or administrative proceeding in which that alien's status was an issue and in which it was
determined that the alien had not received prior official authorization to come to, enter, or reside in the United States or that
such alien had come to, entered, or remained in the United States in violation of law.
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'(B) Official records of the Service or of the Department of State showing that the alien had not received prior official
authorization to come to, enter, or reside in the United States or that such alien had come to, entered, or remained in the
United States in violation of law.

'(C) Testimony, by an immigration officer having personal knowledge of the facts concerning that alien's status, that the
alien had not received prior official authorization to come to, enter, or reside in the United States or that such alien had
come to, entered, or rem ained in the United S tates in violation of law.'.

(b) TECHNICAL CORRECTIONS TO EXISTING CRIMINAL FORFEITURE AUTHORITY- Section 982(a)(7) of
title 18, United States Cod e, is amended--

(1) by striking '(A)';

(2) by striking subparagraph (B); and

(3) by redesignating clauses (i) and (ii) as subparagraphs (A) and (B), respectively;

(4) by redesignating subclauses (I) and (II) as clauses (i) and (ii), respectively;

(5) by inserting 'section 274(a), 274A(a)(1), or 274A(a)(2) of the Immigration and Nationality Act or' before 'section
1425' the first place it appears;

(6) in subparagraph (A), as redesignated by this subsection, by striking 'a violation of, or a conspiracy to violate,
subsection (a)' and inserting 'the offense of which the person is convicted'; and

(7) in subparagraph  (B)(i) and (ii), a s redesigna ted by this subsection, by striking 'a v iolation of, o r a conspiracy to
violate, subsection (a)' and all that follows through 'of this title' each place it appears and inserting 'the offense of which the
person is convicted'.

SEC. 32. EFFECTIVE DATES.

(a) IN GEN ERAL- U nless otherwise specified  in this Act, the amendm ents made by this A ct apply to any forfeiture
proceedin g commenced on  or after the da te of enactm ent of this Act.

(b) ADMINISTRATIVE FO RFEITURES- The amendments made by this Act relating to seizures and administrative
forfeitures shall apply to se izures occurring on o r after the 90th  day after the  date of enactment of th is Act.

(c) CIVIL  JUDIC IAL FO RFEIT URES - The amendmen ts made by  this Act relatin g to judicial p rocedures applicable
once a civil forfeiture complaint is filed by the Government shall apply to any case in which the forfeiture complaint is filed
on or after the date of enactment o f this Act.

(d) SUB STAN TIVE L AW- The amendments m ade by this  Act expanding sub stantive forfe iture law to m ake property
subject to civil or criminal forfeiture that was not previously subject to civil or criminal forfeiture shall apply to any offense
occurring  after the date  of enactment of this Act.

FN[FN1] ((18 USCA 981)) ((18 USCA  984)) ((18 USCA 986))

FN[FN2] ((18 USCA 981)) ((18 USCA  982)) ((18 USCA 986))

FN[FN3]  ((28 USCA 2461 )) ((28 USCA 2462)) ((28 USC A 2463)) ((28 USCA 24 64)) ((28 USCA 2465))

FN[FN4]  ((28 USCA 2461 )) ((28 USCA 2462)) ((28 USC A 2463)) ((28 USCA 24 64)) ((28 USCA 2465))

FN[FN5]  ((18 USCA 981)) ((18  USCA 982)) ((18 USCA 9 84)) ((18 USCA 986))
1999 CONG US S 1701
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Part 8

S.1931 (Hatch-Leahy Bill), Introductory Statements

(Note:  Text of S.1931 appears at the end.)

By Mr. HA TCH (for him self and Mr. LEA HY):

S. 1931 . A bill to provide a more just and uniform procedure for Federal civil forfeitures, and for other purposes; to the
Committee on the Judiciary.

Civil Asset Forfeiture Reform Act

Mr. HATCH.

Mr. President, today S enator LE AHY and I are intro ducing a c ivil asset forfeitu re reform b ill.

First and foremost, I want to emphasize that civil asset forfeiture is an important tool in America's fight against crime
and drugs. Last year, the federal government seized nearly $500 million in assets. It is vitally important that the fruits of
crime and the property used to commit crimes are forfeited to the government. In recent years, however, there have been
numerous examples of civil asset forfeiture actions that should not have been taken. While the vast majority of civil asset
forfeiture actions are justified, there have been cases in which government officials did not use good judgment. Some
would even say that civil asset forfeiture has been abused in some instances by overzealous law enforcement officials.

I will mention just a few examples of such imprudent civil forfeiture actions. In United States v. $506,231, 125 F.3d 442
(7th Cir. 1997), the cou rt dismissed a forfeiture action invo lving $506,231  and scolded the government for its condu ct. In
this case, state  authorities obtained a w arrant to search a pizze ria for stolen goods. Du ring the search of the res taurant,
authorities did not find any stolen goods, but they did discover a large amount of currency. Criminal charges were not filed
against the owners of the restaurant. Nevertheless, alleging that the currency was related to narcotics, the federal
government filed a civil complaint for forfeiture of the $506,231.

Four yea rs after the mo ney was  seized, the court dismissed the forfe iture complaint and retu rned the cu rrency to its
owner. The court found that the evidence "does not come close to showing any connection between the money and
narcotics,"  that "there is no evidence that drug tra fficking was going on at the pizze ria," and tha t "nothing tie s this money to
any narcotics activities that the government knew about or charged, or to any crime that was occurring when the
government attempted to seize the property." At the conclusion of the case, the court stated that "we believe the
government's conduct in forfeiture cases leaves much to be desired ." *S14629

Even more disturbin g is United  States v. $14,665, 33  F. Supp. 2 d 47  (D. M ass. 1998). In this case, a irline officials
informed the police that a passenger, Manuel Espinola, was carrying a large amount of currency in a briefcase. The police
questioned Espinola about the $14,665 in cash. Espinola, a 23-year-old man who purchased the plane ticket in his own
name, told the police that he and his brother earned the money selling personal care products for a company called Equinox
International. When  the police asked Esp inola wha t the money was go ing to be used for, he sta ted that he w as planning to
move to L as Vegas and intended to use  the cash as a  down payment on a home. Espinola  told police that he did no t deposit
the currency in a bank because he was afraid that it might be attached due to a prior credit problem. Espinola also gave the
police a pager number of a co-worker who he said could verify his employment and his plans in Las Vegas.

Based on Espino la's explana tion, the police officer seized the money because the officer believed  it was related  to
purchase narcotics. The officer did not arrest Espinola, who had no criminal record.

After the se izure, in an a ttempt to ge t his money  back, Esp inola subm itted docum ents that large ly confirmed his
explanation of the currency, including receipts for p ersonal care produc ts from Equinox In ternational and copies o f a
settlement check from a personal injury claim. By contrast, the government offered no additional evidence that the currency
was related to drugs and was subject to forfeiture.

The court granted  summary judgment to Espinola and, in its order, harshly criticized the forfeiture ac tion. The court
stated: "Even in the byzantine world of forfeiture law, this case is an example of overreaching. The government's showing
of probable cause is completely inadequate, based on a troubling mix of baseless generalizations, leaps of logic or worse,
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blatant ethn ic stereotyp ing." Nea rly two years after the police seized  his money  without an y evidence it was related to
narcotics, the court returned the currency to Espinola.

Other federal courts have also criticized federal civil forfeiture actions. For example, in 1992, the Second C ircuit Court
of Appeals stated: "We continue to be enormously troubled by the government's increasing and virtually unchecked use of
the civil forfeiture statutes and the disrega rd for due process that is bu ried in those statutes."

While I be lieve that these and othe r cases prov e the need  for some re form of civ il asset forfeiture law, I wa nt to take this
opportunity to praise federal law enforcement officials. Federal law enforcement does an outstanding job fighting crime
under the most difficult circumstances. In short, Mr. President, I believe that the problems with civil asset forfeiture have
much more to do with defects in the law than with the character or competency of federal law enforcement officials.
Senator LEAHY and I drafted this bill to improve civil asset forfeiture law and ensure the continued use of civil asset
forfeiture in appropriate cases.

The Ha tch-Leahy bill makes importan t improvem ents to existing law. I will describe a few of these  improvem ents
today. The first major reform places the burden of proof in civil asset forfeiture cases on the government throughout the
proceeding. Under current law, the government is only required to make an initial showing of probable cause that the
property is connected to criminal activity and is thus subject to forfeiture. After the government makes this modest
showing, the burden then shifts to the property owner to prove that the property was not involved in criminal activity. Not
surprisingly, the fact that the property owner bears the burden of proving the property is not subject to forfeiture has been
extensively criticized by the federal judiciary and numerous legal commentators. As one federal court that has been
particularly critical of civil asset forfeiture noted, placing the burden of proof on the property owner is a "constitutional
anomaly." United States v. $49,576, 116 F.3d 425 (9th. Cir. 1997). The court in$49,576 even questioned whether requiring
a property owner to bear the burden o f proof in a civil forfeiture action is constitutiona l: "We would find  it surprising were
the Constitution to permit such an important dec ision to turn on a meager burden of proof like p robable cause."

I, too, believe that placing the burden of proof on the property owner contradicts our nation's traditional notions of
justice and fairness. Under the Hatch-Leahy bill, the government will have the burden in civil forfeiture actions to prove by
the preponderance of the evidence that the property is connected with criminal activity and is subject to forfeiture.

Another major re form in the Hatch-L eahy bill involves wh at is known as the cost bond. Under current civil forfeiture
law, a property owner must post a cost bond of the lessor of $5,000 or 10 percent of the  value of the  property se ized in
order to contest a seizure of property. It is important to note that the cost bond merely allows the property owner to contest
the forfeiture . It does not entitle the property owner to the return  of the property pendin g trial.

I believe that it is fundamentally unfair to require a person to post a bond in order to be allowed to contest the seizure of
property. For example, what if the government required persons who were indicted to post a bond to contest the
indictmen t? Such a requiremen t would be uncons titutional und er the Sixth A mendment. I believe  that requiring  a property
owner to post a bond to contest the seizure of property is no less objectionable. Such a requirement, Mr. President, seems
un-American. The framers o f our Constitution would be appalled to know that the federal gove rnment, af ter seizing pr ivate
property, required the property owner to post a bond in order to contest the seizure.

The Justice Department argues that the cost bond requirement reduces frivolous claims. To address this concern, the
Hatch-L eahy bill requires that a pe rson who challenges a forfeiture  must file his cla im to the property under oath, sub ject to
penalty of perjury. I predict that eliminating the cost bond will produce, at most, minor inconveniences because persons
who file frivolous claims will be deterred by the substantial legal fees and costs incurred in contesting the forfeiture. After
all, who is willing to hire counsel and pay other expenses to litigate a frivolous claim, especially when subject to penalty of
perjury?

Another reform in the Hatch-L eahy bill addresses the  situation in w hich the governmen t's possession of seized  property
pending trial causes hardship to the property owner. Under current law, the government maintains possession of seized
property pending trial even if it causes hardship to the property owner. A common example of such hardship is where the
governm ent seizes an  automob ile, and the se izure prevents the property owner or mem bers of the p roperty ow ner's family
from getting to and from work pending the forfeiture trial. The Hatch-Leahy bill changes current law to allow, but not
require, the court to release property pending trial if the court determines that the hardship to the property owner of
continued possession by the government outweighs the risk that the property will be damaged or lost. This is a common
sense reform that allows the court to release property in appropriate cases.

Another reform in the Hatch-Leahy bill involves reimbursement of attorney fees. The Hatch-Leahy bill awards attorney
fees and costs to property owners who prevail against the government in civil forfeiture cases. The costs of contesting a
civil forfeiture of property can be substantial. The award of attorney fees and costs to property owners who prevail against
the government in civil forfeiture cases is justified because unlike criminal forfeiture actions, the property owner is not
charged with a crime. Instead, the government proceeds "in rem" against the property. Given that the government does not
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sue or indict the property owner, it is unfair for the property owner to have to incur attorney fees and costs when the
government does not prevail in civil forfeiture actions.

The award of attorney fees is also justified because the government only has to prove its case against the property by a
preponderance of the evidence. By contrast, the government must prove beyond a reasonable doubt that property is subject
to forfeiture in  *S14630 criminal forfeiture actions. If the government decides to pursue a civil forfeiture action instead of
the more difficult to prove criminal forfeiture action, it should be obligated to pay the attorney fees and costs of the
property owner when the property owner prevails.

Mr. President, I would like to emphasize that while the Hatch-Leahy Civil Asset Forfeiture Reform Act contains
important reforms; it retains civil forfeiture as an important tool for law enforcement. In fact, the Hatch-Leahy bill is a
cautious, re sponsible  reform. Some wou ld even argue that this bill is too modes t.

A comparison of the reforms enacted by the State of California in 1993 is instructive. For example, California changed
its civil forfeiture law to require the government to prove beyond a reasonable doubt and achieve a related criminal
conviction  in most civil a sset forfeiture  cases. The exception to this rule in  California in volves seizures of currency in
excess of $25,000. In these cases, the State must prove the currency is subject to forfeiture by clear and convincing
evidence. Also, California abolished the cost bond in civil forfeiture cases.

In short, California's reforms go far beyond anything in the Hatch- Leahy bill, but these reforms have not undermined
civil asset forfeiture as a law enforcement tool. The modest reforms in the Hatch-Leahy bill will add much needed
protections for property owners at no significant costs to law enforcement. By making these needed reforms, the
Hatch-Leahy bill will preserve civil forfeiture as a law enforcement tool for the future.

Lastly, I would like to thank Senator LEAHY and his staff for their tireless effort on this legislation. Senator LEAHY
has been  an advocate for civil asset forfeiture re form for many years . He is one  of the leading champions of civil liberties in
the Senate. This legislation would not have occurred without his interest and persistence, and I thank him for his efforts.

I ask unanimous consent that the bill and a section-by-section summary of the bill be included in the RECORD.

There being no objection, the material was ordered to be printed in the RECORD, as follows:

S. 1931

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

  This Act may be cited as the "Civil Asset Forfeiture Reform Act".

SEC. 2. CREATION OF GENERAL RULES RELATING TO CIVIL FORFEITURE PROCEEDINGS.

(a) IN GENERAL.-Chapter 46 of title 18, United States Code, is amended by inserting after section 981 the following:

"s981A. General rules for civil forfeiture proceedings

"(a) NOTICE; C LAIM; COMPLAIN T.-(1)(A)(i) Except as provided in clauses  (ii) and (iii), in any  nonjudicia l civil
forfeiture pro ceeding under a civil fo rfeiture statute , with respect to which  the Gove rnment must send w ritten notice to
interested parties, such notice shall be sent in a manner to achieve proper service as soon as practicable, and in no case
more than 60 days after the date of the seizure.

"(ii) In a case in which the property is seized by a State or local law enforcement agency and turned over to a Federal
law enforcement agency for the purpose of forfeiture under Federal law, notice shall be sent no more than 90 days after the
date of seizure by the State or local law enforcement agency.

"(iii) If the identity or interest of a party is not determined until after the seizure or turnove r but is determined before
a declaration of forfeiture is entered, notice shall be sent to such interested party not later than 60 days after the determina-
tion by the G overnment of the identity of the pa rty or the par ty's interest.

"(B) A court shall extend the period for sending notice under subparagraph  (A) for a period not to exceed 60 days
(which period m ay be further extended), if the court determines, based on a written ex parte certification of a supervisory
official of the seizing agency, that there is reason to believe that notice may have an adverse result, including-



CAFRA Legislative History May 2000 

413

"(i) endang ering the life o r physical sa fety of an ind ividual;

"(ii) flight from prosecution;

"(iii) destruction of or tampering with evidence;

"(iv) intimidation of potential witnesses; or

"(v) otherw ise seriously  jeopardizing an inves tigation or un duly delay ing a trial.

"(C) If the Government does not send notice of a seizure of property in accordance with subparagraph (A) to the person
from whom the property was seized, and no extension of time is granted, the Government shall return the property to that
person without prejudice to the right of the Government to commence a forfeiture proceeding at a later time.

"(2)(A) A ny person  claiming property seized in a non judicial forfe iture procee ding may  file a claim with the appro priate
official after the seizure.

"(B) A claim under subparagraph (A) may be filed not later than the deadline set forth in a personal notice letter, except
that if that letter is not received, then a claim may be filed not later than 30 days after the date of final publication of notice
of seizure.

"(C) The claim shall state the claimant's interest in the property and be made under oath, subject to penalty of perjury.
The seizing agency  shall make  claim forms generally  available on request.

"(D) Any person m ay make  a claim und er subparagraph (A) without posting bond with respect to the property which is
the subject of the claim.

"(3)(A) Not later than 90 days after a claim has been filed, the Government shall file a complaint for forfeiture in the
manner set forth in the Supplemental Rules for Certain Admiralty and Maritime Claims or return the property pending the
filing of a complaint, except that a court in the district in which the complaint will be filed may extend the period for filing
a complaint for good cause shown or upon agreement of the parties.

"(B) If the Government does not file a complaint for forfeiture or return the property, in accordance with subparagraph
(A), it shall return the property and may not take any further action to effect the civil forfeiture of such property.

"(C) In lieu  of, or in add ition to, filing a c ivil forfeiture complaint, the Government may include  a forfeiture allegation in
a criminal indictment. In such case, the Government's right to continued possession of the property shall be governed by the
applicable criminal forfeiture statute.

"(D) No complaint may be dismissed on the ground that the Government did not have adequate evidence at the time the
complaint was filed to establish the forfeitability of the property by a preponderance of the evidence.

"(4)(A) In any case in which the Government files in the appropriate United States district court a complaint for
forfeiture of property, any person claiming an interes t in the seized property may file a claim asserting such pe rson's
interest in the property in the manner set forth in the Supplemental Rules for Certain Admiralty and Maritime Claims,
except that such claim may be filed not later than 30 days after the date of service of the Government's complaint or, as
applicable , not later than  30 days af ter the date o f final publica tion of notice  of the filing of  the complaint.

"(B) A person asserting an interest in seized property, in accordance with subparagraph (A), shall file an answer to the
Government's complaint for forfeiture not later than 20 days after the date of the filing of the claim.

"(b) APPO INTMENT OF C OUNS EL.-(1) If-

"(A) a person in a jud icial civil forfeitu re proceed ing under  a civil forfeiture  statute is financially unab le to obtain
representation by counsel; and

"(B)(i) the property subject to forfeiture is real property that is being used by the person as a primary residence; or

"(ii) the person is represented by counsel appointed under section 3006A of this title in connection with a related
criminal case; the court may appoint or authorize counsel to represent that person with respect to the claim, as appropriate.

"(2) In determining whether to appoint or authorize counsel to represent a person asserting a claim under this subsection,
the court shall take into account such factors as-
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"(A) the person's standing to contest the forfeiture; and

"(B) whether the claim appears to be made in good faith.

"(3) The court shall set the compensation for representation under this subsection, which shall be equivalent to that
provided for court-appointed representation under section 3006A of this title.

"(c) BURDEN OF PRO OF.-In all suits or actions brought under any civil forfeiture statute for the civil forfeiture of any
property, the burden  of proof is on  the Gove rnment to e stablish, by  a prepond erance of the evidence, that the property is
subject to forfeiture. The Government may use evidence gathered after the filing of a complaint for forfeiture to establish,
by a preponderance of the evidence, that property is subject to forfeiture.

"(d) INNOCENT OW NER DEFENS E.-(1) An innocent owner's interest in property shall not be forfeited under any
civil forfeiture statute. The claimant shall have the burden of proving that he is an innocent owner by a preponderance of
the evidence.

"(2)(A) With respect to a property interest in existence at the time the illegal conduct giving rise to forfeiture took place,
the term 'innocent owner' means an owner who-

"(i) did not know of the conduct giving rise to forfeiture; or

"(ii) upon learning of the conduct giving rise to the forfeiture, did all that reasonably could be expected under the
circumstances to terminate such use of the property.

"(B)(i) For  the purposes of this paragraph, w ays in wh ich a person may sho w that such person d id all that reasonably
could be expected may include demonstrating that such person, to the extent permitted by law-*S14631

"(I) gave timely notice to an appropriate law enforcement agency of information that led the person to know the
conduct giving rise to a forfeiture would occur or has occurred; and

"(II) in a timely fashion revoked or attempted to revoke permission for those engaging in such conduct to use the
property or took reasonable actions in consultation with a law enforcement agency to discourage or prevent the illegal use
of the property.

"(ii) A perso n is not requ ired by this su bparagraph to take steps that the pe rson reasonably believes wou ld be likely
to subject any person  (other than the person w hose conduct gave rise to the forfeiture) to physical danger.

"(3)(A) With respect to a property interest acquired after the conduct giving rise to the forfeiture has taken place, the
term 'innocent owner' means a person who, at the time that person acquired the interest in the property-

"(i) was a bona fide purchaser or seller for value (including a purchaser or seller of goods or services for value); and

"(ii) did not know and was reasonably without cause to believe that the property was subject to forfeiture.

"(B) An otherwise valid claim under subparagraph (A) shall not be denied on the ground that the claimant gave nothing
of value in exchang e for the property if-

"(i) the property is the prim ary residence of the claim ant;

"(ii) depriving the claimant of the property would deprive the claimant of the claimant's only means of maintaining
adequate  shelter in the commun ity for the claim ant and all dependen ts residing w ith the claimant;

"(iii) the property is not, and is not traceable to, the proceeds of any criminal offense; and

"(iv) the claimant acquired his or her interest in the property through marriage, divorce, or legal separation, or the
claimant was the spouse or legal dependent of a person whose death resulted in the transfer of the property to the claimant
through inheritance or probate;  except that the court shall limit the value of any real property interest for which innocent
ownership is recognized under this subparagraph to the value necessary to maintain adequate shelter in the community for
such claimant and all dependen ts residing w ith the claimant.

"(4) Notwithstanding any provision of this subsection, no person may assert an ownership interest under this subsection
in contraband or other property that it is illegal to possess.
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"(e) MOTION TO SET ASID E FOR FEITU RE.-(1) A ny person  entitled to written notice in  any nonju dicial civil
forfeiture proceeding under a civil forfeiture statute who does not receive such notice may file a motion to set aside a
declaration of forfeiture with resp ect to that person's interest in the property, which motion  shall be granted if-

"(A) the Government knew, or reasonably should have known, of the moving party's interest and failed to take
reasonable steps to provide such party with notice; and

"(B) the moving party did not know or have reason to know of the seizure within sufficient time to file a timely claim.

"(2) If the court grants a motion under paragraph (1), the court shall set aside the declaration of forfeiture as to the
interest of the moving pa rty without prejudice to the righ t of the Government to commence a subsequent forfeiture
proceeding as to the interest of the moving party, which proceeding shall be instituted within 60 days of the entry of the
order granting the
motion.

"(3) A motion under paragraph (1) may be filed not later than 6 years after the date that the claimant discovered or had
reason to discover that the p roperty was forfeited, sub ject to the doctrine of laches, except that no motion ma y be filed more
than 11 years after the date that the Government's forfeiture cause of action accrued.

"(f) RELEASE OF SEIZED PRO PERTY.-(1) A claimant under subsection (a) is entitled to immediate release of seized
property if-

"(A) the claimant has a possessory interest in the property;

"(B) the claimant has sufficient ties to the community to provide assurance that the property will be available at the time
of the trial;

"(C) the continued possession by the Government pending the final disposition of forfeiture proceedings will cause
substantial hardship to the claimant, such as preventing the functioning of a business, preventing an individual from
working, or leaving an individual homeless;

"(D) the claimant's likely hardship from the continued possession by the Government of the seized property outweighs
the risk that the property will be destroyed, damaged, lost, concealed, or transferred if it is returned to the claimant during
the pendency of the proceeding; and

"(E) none of the conditions set forth in paragraph (7) applies.

"(2) A claimant seeking release of property under this subsection must request possession of the property from the
appropria te official, and  the reques t must set forth  the basis on  which the  requirements of paragraph (1) are  met.

"(3) If not later than 10 days after the date of a request under paragraph  (2) the property has not been released, the
claimant may file a motion or complaint in the district court in which the complaint has been filed or, if no complaint has
been filed, any district court that would have jurisdiction of forfeiture proceedings relating to the property, setting forth-

"(A) the basis on which the requirements of paragraph (1) are met; and

"(B) the steps the claimant has taken to secure  release of the  property fro m the appropriate offic ial.

"(4) The court shall render a decision on a motion or complaint filed under paragraph (3) no later than 30 days after the
date of the filing, unless such 30-day limitation is extended by consent of the parties or by the court for good cause shown.

"(5) If-

"(A) a motion or complaint is filed under paragraph (3); and

"(B) the claimant demonstrates that the requirements of paragraph (1) have been met;  the district court shall order that
the property be returned to the claimant, pending completion of proceedings by the Government to obtain forfeiture of the
property.

"(6) If the court grants a motion  or complaint under p aragraph (3)-

"(A) the court may  enter any order necessary to ensure that the value  of the property is maintained  while the forfeiture
action is pending, including-
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"(i) permitting the inspection, photographing, and inventory of the property;

"(ii) fixing a bond in accordance with rule E(5) of the Supplemental Rules for Certain Admiralty and Maritime
Claims; and

"(iii) requiring the claimant to obtain or maintain insurance on the subject property; and

"(B) the Government may place a lien against the property or file a lis pendens to ensure that the property is not
transferred to another person.

"(7) This subsection shall not apply if the seized property-

"(A) is contraband, currency or other mo netary instrument, or electron ic funds unless such cu rrency or other mon etary
instrument or electronic funds constitutes the assets of a legitimate business which has been seized;

"(B) is to be used as evidence of a violation of the law;

"(C) by reason of design or other characteristic, is particularly suited for use in illegal activities; or

"(D) is likely  to be used to  commit ad ditional criminal acts if return ed to the claim ant.

"(g) PROPORTIONAL ITY.-The claimant may petition the court to determine whether the forfeiture was constitution-
ally excessive. In making this determination, the court shall compare the forfeiture to the gravity of the offense giving rise
to the forfeiture. If the court finds that the forfeiture is grossly disproportional to the offense it shall reduce or eliminate the
forfeiture as necessary. The claimant shall have the burden of establishing that the forfeiture is grossly disproportional by a
preponderance of the evidence at a hearing conducted by the court without a jury.

"(h) DEFINITIONS.-In this section:

"(1)(A) Except as provided in subparagraph (B), the term 'civil forfeiture statute' means any provision of Federal law
providing for the forfeiture of property other than as a sentence imposed upon conviction of a criminal offense.

"(B) The term 'civil forfeiture statute' does not include-

"(i) the Tariff Act of 1930 or any other provision of law codified in title 19;

"(ii) the Internal Revenue Code of 1986;

"(iii) the Federal Food, D rug, and Cosm etic Act (21 U.S.C . 301 et seq.);

"(iv) the Trading with the Enemy Act (50 U.S.C. App. 1 et seq.); or

"(v) section 1 of title VI of the A ct of June 15, 1917  (40 Stat. 233; 22 U.S .C. 401).

"(2)(A) The term 'owner' means a person with an ownership interest in the specific property sought to be forfeited,
including  a leasehold , lien, mortga ge, recorded security  interest, or va lid assignment of an ow nership inte rest.

"(B) The term 'owner' does not include-

"(i) a person with only a  general unsecured  interest in, or claim against, the prope rty or estate of another;

"(ii) a bailee unless the bailor is identified and the bailee shows a colorable legitimate interest in the property seized;
or

"(iii) a nominee who exercises no dominion or control over the property.".

(b) TECHNICAL AN D CONFOR MING AMEN DMENT.-The analysis for chapter 46 of title 18, United States Code,
is amended by inserting after the item relating to section 981 the following:

"981A. General rules for civil forfeiture proceedings.".
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SEC. 3. COMPENSATION FOR DAMAGE TO SEIZED PROPERTY.

(a) TORT CLAIMS ACT .-Section 2680(c) of title 28, United States Code, is amended-

(1) by striking "any goods or merchandise" and inserting "any goods, merchandise, or other property";

(2) by striking "law-enforcement" and inserting "law enforcement"; and

(3) by inserting before the period at the end the following: ", except that the provisions of this chapter and section
1346(b) of this title apply to any claim based on injury or loss of goods, merchandise, or other property, while in the
possession of any o fficer of customs or excise o r any other law enfo rcement officer, if-

"(1) the property was seized for the purpose o f forfeiture under any provision of Federal law providing for the forfeiture
of property  other than a s a sentence imposed  upon con viction of a c riminal offen se; *S14632

"(2) the interest of the claimant is not forfeited; and

"(3) the claim ant is not con victed of a c rime for which the inte rest of the claim ant in the property would be sub ject to
forfeiture under a Federal criminal forfeiture law.".

(b) DEPARTMENT OF JU STICE.-

(1) IN GENERAL.-With respect to a claim that cannot be settled under chapter 171 of title 28, United States Code, the
Attorney General may settle, for not more than $50,000 in any case, a claim for damage to, or loss of, privately owned
property caused by an investigative or law enforcement officer (as defined in section 2680(h) of title 28, United States
Code) w ho is emplo yed by the  Department of Justice  acting with in the scope of his or he r employm ent.

(2) LIMITATIONS.-The Attorney General may not pay a claim under paragraph

(1) that-

(A) is presented to the Attorney General more than 1 year after it occurs; or

(B) is presented by an  officer or em ployee of th e Federal G overnment and arose within the scope of  employm ent.

SEC. 4. ATTORNEY FEES, COSTS, AND INTEREST.

(a) IN GENERA L.-Section 2465 of title 28, United States Code, is amended to read as follows:
"s2465. Return of property to claimant; liability for wrongful seizure; attorney fees, costs, and interest

"(a) Upon the entry of a judgment for the claimant in any proceeding to condemn or forfeit property seized or arrested
under any provision of Federal law-

"(1) such property shall be returned forthwith to the claimant or his agent; and

"(2) if it appea rs that there w as reasonable cause fo r the seizure  or arrest, the court shall cau se a proper certificate
thereof to be entered and, in such  case, neithe r the person  who made the seizu re or arrest no r the prosecutor shall be  liable
to suit or judgment on account of such suit or p rosecution , nor shall the  claimant be  entitled to cos ts, except as  provided  in
subsection (b).

"(b)(1) Except as provided in paragraph (2), in any civil proceeding to forfeit property under any provision of Federal
law in which the c laimant substantially prevails, the U nited States shall be liable for-

"(A) reaso nable attorney fees and  other litigation  costs reasonably incu rred by the  claimant;

"(B) post-judgment interest, as set forth in section 1961 of this title; and

"(C) in cases involving currency, other negotiable instruments, or the proceeds of an interlocutory sale-

"(i) interest actually paid to the United States from the date of seizure or arrest of the property that resulted from the
investment of the property in an interest-bearing account or instrument; and
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"(ii) an impu ted amount of interest that such cur rency, instru ments, or p roceeds w ould have  earned at the rate
described  in section 19 61, for any  period during which no interes t was paid  (not includin g any perio d when  the proper ty
reasonably was in use as evidence in an official proceeding or in conducting scientific tests for the purpose of collecting
evidence).

"(2)(A) The United States shall not be required to disgorge the value of any intangible benefits nor make any other
payments to the claimant not specifically authorized by this subsection.

"(B) The provisions of paragraph (1) shall not apply if the claimant is convicted of a crime for which the interest of the
claimant in the property would be subject to forfeiture under a Federal criminal forfeiture law.".

(b) TECHNICAL AN D CONFOR MING AMEN DMENT.-The analysis for chapter 163 of title 28, United States Code,
is amended by striking the item relating to section 2465 and inserting following:
"2465. Return of property to claimant; liability for wrongful seizure; attorney fees, costs, and interest.".

SEC. 5. SEIZURE WARRANT REQUIREMENT.

(a) IN GENERA L.-Section 981(b) of title 18, United States Code, is amended to read as follows:

"(b)(1) Except as provided in section 985, any property subject to forfeiture to the United States under subsection (a)
may be seized by the Attorney General and, in the case of property involved in a violation investigated by the Secretary of
the Treasury or the United States Postal Service, the property may also be seized by the Secretary of the Treasury or the
Postal Service, respectively.

"(2) Seizures pursuant to this section shall be made  pursuant to a warran t obtained in the same m anner as provided  for a
search warrant under the Federal Ru les of Criminal Procedure, except that a seizure m ay be made w ithout a warrant if-

"(A) a complaint for fo rfeiture based on probable cause has been  filed in the United States district court and the court
has issued an arrest warrant in rem pursuant to the Supplemental Rules for Certain Admiralty and Maritime Claims;

"(B) there is probable cause to believe that the property is subject to forfeiture and-

"(i) the seizure is made pursuant to a lawful arrest or search; or

"(ii) another exception to the Fourth Amendment warrant requirement would apply; or

"(C) the property was lawfully seized by a State or local law enforcement agency and has been transferred to a Federal
agency in accordance with State law.

"(3) Notwithstanding the provisions of rule 41(a) of the Federal Rules of Criminal Procedure, a seizure warrant may be
issued pursuant to this subsection by a judicial officer in any district in which a forfeiture action against the property may
be filed under section 1355(b) of title 28, and executed in any district in which the property is found.".

(b) DRUG FORFEITU RES.-Section 511(b) of the Controlled Substances Act (21 U.S.C. 881(b)) is amended to read as
follows:

"(b) SEIZURE PROCEDU RES.-Any property subject to forfeiture to the United States under this section may be seized
by the Attorney General in the manner set forth in section 981(b) of title 18, United States Code.".

SEC. 6. USE OF FORFEITED FUNDS TO PAY RESTITUTION TO CRIME VICTIMS.

Section 981(e) of title 18, United States Code, is amended by striking paragraph (6) and inserting the following:

"(6) as restoration to any victim of the offense giving rise to the forfeiture, including, in the case of a money laundering
offense, any offense constituting the underlying specified unlawful activity; or".

SEC. 7. CIVIL FORFEITURE OF REAL PROPERTY.

(a) IN GENERAL.-Chapter 46 of title 18, United States Code, is amended by inserting after section 984 the following:

"s985. C ivil forfeiture o f real property
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"(a) Notw ithstanding  any other p rovision of  law, all civil fo rfeitures of rea l property and interests in  real proper ty shall
proceed as judicial forfeitures.

"(b)(1) Except as provided in this section-
"(A) real property that is the subject of a civil forfeiture action shall not be seized before entry of an order of forfeiture;

and

"(B) the owners or occupants of the real property shall not be evicted from, or otherwise deprived of the use and
enjoyment of, real property that is the subject of a pending forfeiture action.

"(2) The filing of a lis pendens and the execution of a writ of entry for the purpose of conducting an inspection and
inventory of the property shall not be considered a seizure under this subsection.

"(c)(1) The Government shall initiate a civil forfeiture action against real property by-

"(A) filing a complaint for forfeiture;

"(B) posting a notice of the complaint on the property; and

"(C) servin g notice on  the proper ty owner, along with a copy o f the complaint.

"(2) If the property owner cannot be served with the notice under paragraph  (1) beca use the owner-

"(A) is a fugitive;

"(B) resides outside the U nited States and efforts at service pursuant to Rule 4 of the  Federal Rules of C ivil Procedure
are unavailing; or

"(C) cannot be located despite the exercise of due diligence, constructive service may be made in accordance with the
laws of the State in which the property is located.

"(3) If real property has been posted in accordance with this subsection, it shall not be necessary for the court to issue an
arrest warrant in rem, or to take any other action to establish in rem jurisdiction over the property.

"(d) Real property m ay be seized prior to the en try of an order of forfeiture if-

"(1) the Government notifies the court that it intends to seize the property before trial; and

"(2) the cou rt-

"(A) issues a notice of application for warrant, causes the notice to be served on the property owner and posted on the
property, and conducts a hearing to determine if there is probable cause for the forfeiture; or

"(B) makes an ex parte determination that there is probable cause for the forfeiture and that there are exigent
circumstan ces that perm it the govern ment to seize the prope rty withou t prior notice and an opp ortunity for the property
owner to be heard.

For purposes of paragraph (2)(B), to establish exigent circumstances, the Government shall show that less restrictive
measures such as a lis p endens, re straining ord er, or bond  would not suffice to p rotect the Government's interests  in
preventing the sale, destruction, or continued unlawful use of the real property.

"(e) If the court authorizes a seizu re of real property under subsection  (d)(2), it shall conduct a prompt post-seizure
hearing during which the property owner shall have an opportunity to contest the basis for the seizure.

"(f) This section-

"(1) applies only to civil forfeitures of real property and interests in real property;

"(2) does not apply to fo rfeitures of the  proceeds  of the sale of such property or interes ts, or of money or other  assets
intended to be used to acquire such property or interests; and

"(3) shall not affect the authority of the court to enter a restraining order relating to real property.".
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(b) TECHNICAL AN D CONFOR MING AMEN DMENT.-The analysis for chapter 46 of title 18, United States Code,
is amended by inserting after the item relating to section 984 the following:

"985. Civil forfeiture of real property.".

SEC. 8. APPLICABILITY.

This Act and the am endmen ts made by  this Act sha ll apply to any forfeiture p roceeding  commenced on o r after the date
of enactment of this Act. *S14633

HATCH/LEAHY CIVIL ASSET FORFEITURE REFORM ACT-SECTION-BY-SECTION SUMMARY

OVERVIEW

The Hatch/Leahy Civil Asset Forfeiture Reform Act would provide a more uniform procedure for federal civil asset
forfeitures while increasing the due process safeguards for property owners. Among other things, the bill (1) places the
burden of proof in civil forfeiture proceedings upon the government, by a preponderance of the evidence; (2) allows for the
provision of counsel to indigent claimants where the property at issue is the claimant's primary residence, and where the
claimant is represented by court-appointed counsel in connection with a related criminal case; (3) requires the government
to pay attorney fees, costs and interest in any civil forfeiture proceeding in which the claimant substantially prevails; (4)
eliminates the cost bond requirement; (5) creates a uniform innocent owner defense; (6) allows property owners more time
to challenge a seizure; (7) codifies existing practice with respect to Eighth Amendment proportionality review and seizures
of real property; (8) permits the pre-adjudication return of property to owners upon a showing of hardship; and (9) allows
property owners to sue the government for any damage to their property.

SECTION-BY-SECTION SUMMARY

SEC. 2. CREATION OF GENERAL RULES RELATING TO CIVIL FORFEITURE PROCEEDINGS.

Creates a new section  in federal crim inal code (18 U.S.C . s981A)  that establishes genera l rules for virtua lly all
proceedings under a federal civil forfeiture statute.

Notice; claim; complaint. Subsection (a) establishes general procedures an d deadlines for initiating civil forfeiture
proceedings.

Paragraph (1) provides that, in general, a Federal law enforcement agency has 60 days to send notice of a seizure of
property. A court shall extend the period for sending notice for 60 days upon written ex parte certification by the seizing
agency that notice may have an adverse result. If the government fails to send notice, it must return the property, without
prejudice to the right of the Government to commence a forfeiture proceeding at a later time.

Paragraph (2) allows property owners more time to challenge a seizure. Any person claiming an interest in seized
property may file a claim not later than the deadline set forth in a personal notice letter, except that if such letter is not
received, then a claim may be filed not later than 30 days after the date of final publication of notice of seizure. Claims
shall be made under oath, subject to penalty of perjury. No cost bond need be posted.

Paragraph (3) allows the government 90 days after a claim has been filed to file a complaint for forfeiture or return the
property, except that a court may extend the time for filing a complaint for good cause shown or upon agreement of the
parties. If the government does not comply with this rule, it may not take further action to effect forfeiture of the property.

Paragraph (4) provides that any person claiming an interest in seized property must file a claim in court not later than 30
days after service of the government's complaint or, where applicable, not later than 30 days after final publication of notice
of seizure. A claimant must file an answer to the government's complaint within 20 days of the filing of such claim.

Appointment of counsel. Subsection (b) permits a court to appoint counsel to represent an indigent claimant in a judicial
civil forfeiture proceeding if the property subject to forfeiture is real property used by the claimant as a primary residence,
or the claimant is already represented by a court-appointed attorney in connection with a related Federal criminal case.

Burden of proof. Subsection (c) shifts the burden of proof in civil asset forfeiture cases to the government, by a
preponderance  of the evidence. It also makes clear that the governm ent may use evidence gathered after the filing of a
complaint to meet that bu rden of proof.
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Innocen t owner. Subsection  (d) codifies a  uniform innocent ow ner defense. With respect to a property interes t in
existence at the time the illegal conduct giving rise to forfeiture took place, "innocent owner" means an owner who did not
know of the conduct giving rise to forfeiture or who, upon learning of such conduct, did all that reasonably could be
expected under the circumstances to terminate such use of the property. With respect to a property interest acquired after
the conduct giving rise to the forfeiture has taken place, "innocent owner" means a person who, at the time that person
acquired the interest in property, was a bona fide purchaser or seller for value and reasonably without cause to believe that
the property was subject to forfeiture or, in limited circumstances involving a principal residence, a spouse or legal
depende nt.

Motion to set aside dec laration of forfeiture. Subsection  (e) provides that a person w ho was entitled to notice o f a
nonjudic ial civil forfeiture who did  not receive  such notice may file a m otion to set as ide a declaration of forfe iture with
respect to his or her interest in the property. This subsection codifies current case law holding that such motion must be
filed not later than 6 years after the date that the claimant discovered or had reason to discover that the property was
forfeited, but in no event more than 11 years after the government's cause of action in forfeiture accrued. The common law
doctrine of laches applies to any motion made under this subsection. If such motion is granted, the government has 60 days
to reinstitute proceedings against the property.

Release o f property to  avoid hard ship. Subsection (f) en titles a claiman t to immedia te release of seized prop erty in
certain cases of hardship. Among other things, the claimant must have sufficient ties to the community to provide assurance
that the property will be available at the time of the trial, the claimant's likely hardship from such continued possession
outweighs the risk that the property will be destroyed, damaged, lost, concealed, or transferred if it is returned to the
claimant during the pendency of the preceding. Hardship return of property does not apply to contraband, currency,
electronic funds, property that is evidence of a crime, property that is specially designed to use in a crime, or any other item
likely to be used to commit additional crimes if returned.

Proportionality review . Subsection (g) implem ents United States v. B ajakajian, 524 U.S. 3 21 (1998), which held that a
punitive forfeiture violates the Excessive Fines Clause of the Eighth Amendment if it is grossly disproportionate to the
gravity of the offense.

SEC. 3. COMPENSATION FOR DAMAGE TO SEIZED PROPERTY.

Amends the federal Tort Claims Act to apply to claims based on injury or loss of property while in the possession of the
government, if the property was seized for the purpose of forfeiture but the interest of the claimant was not forfeited.

SEC. 4. ATTORNEY FEES, COSTS AND INTEREST.

Amends 28 U.S.C. s2465 to provide that, with limited exceptions, in any civil proceeding to forfeit property in which
the claiman t substantially  prevails, the  United S tates shall be liable for (1) reasonable atto rney fees and other litiga tion costs
reasonab ly incurred  by the claim ant; (2) post- ju dgment in terest; and (3 ) in cases involving cur rency, neg otiable
instruments, or the proceeds of an interlocutory sale, any interest actually paid to the United States, or imputed interest
(except where the  property was in use  as evidence or for testing).

SEC. 5. SEIZURE WARRANT REQUIREMENT.

Amends 18 U.S.C. s981(b) to require that seizures be made pursuant to a warrant obtained in the same manner as
provided for a search warrant under the Federal Rules of Criminal Procedure, with limited exceptions.

Implements United States v. James Daniel Good Real Property, 510 U.S. 43 (1993), which held that real property may
not be seized, except in exigent circumstances, without giving a property owner notice of the proposed seizure and an
opportun ity for an adv ersarial hear ing. All forfe itures of real p roperty must proceed as judicial fo rfeitures. Real property
may be seized be fore entry of an order of fo rfeiture only if notice has been  served on the prope rty owner and the  court
determines that there is p robable cause for the fo rfeiture, or if the  court makes an ex pa rte determination that the re is
probable cause for the forfeiture and exigent circumstances justify immediate seizure without a pre- seizure hearing.

SEC. 7. APPLICABILITY.

Provides that all changes in the bill apply prospectively.

Mr. LEAHY.

Mr. President, asset forfeiture is a powerful crime-fighting tool. It has been a particularly potent weapon in the war on
drugs, allowing the government to take the cars and boats and stash houses amassed by drug dealers and put them to honest
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use. Last year alone, the government was able to seize nearly half a billion dollars worth of assets, cutting a big chunk out
of criminals' profit stream and returning it to the law-abiding community.

Unfortunately, ou r nation's asset forfeiture is not fail-safe; it can be abu sed. In hearings on this issue , the Judiciary
Committee has heard examples of what happens when prosecutorial zeal skirts the boundaries of due process, leading to the
taking of private property regardless of whether the owner is innocent of, or even cognizant of, the property's use in an
illegal act.

In recent years, our nation 's asset forfeiture system has draw n increasing and exceedingly sharp criticism from scholars
and commentators. Federal judges have also added their voices to the growing chorus of concern. In 1992, the Second
Circuit Court of Appeals stated, "W e continue  to be enorm ously troub led by the government's increas ing and vir tually
unchecked use of the civil forfeiture statutes and the disreg ard for due process tha t is buried in those statutes." Four years
later, the Eighth Circuit re buked the  governm ent for capita lizing on the  claimants' confusion  to forfeit over $70,000  of their
currency , and expressed alarm  that:

the war on drugs has brought us to the point where the government may seize . . . a citizen's property without any initial
showing  of cause, an d put the onus on the citiz en to perfec tly navigate  the bureaucratic labyrin th in order to  liberate
what is presumptively his or hers in the first place. . . . *S14634 Should the citizen prove inept, the government may
keep the property, without ever having to justify or explain its actions.

Similarly, the Seventh Circuit recently expressed its belief that "the government's conduct in forfeiture cases leaves
much to be desired," and ordered the return of over $500,000 in currency that had been improperly seized from a Chicago
pizzeria.

Civil asset forfeiture rests upon the  medieval notion that pro perty is somehow  guilty when it causes harm to another.
The notion of "guilty property" is what enables the government to seize property regardless of the guilt or innocence of the
property owner. In many asset forfeiture cases, the person whose property is taken is never charged with any crime.

The "guilty property" notion also explains the topsy-turvy nature of today's civil forfeiture proceedings, in which the
property owner-not the government- bears the burden of proof. Under current law, all the government must do is make an
initial showing of probable cause  that the property is "guilty" and sub ject to forfeiture; it is then up to  the proper ty owner to
prove a negative- that the property was not involved in any wrongdoing.

It is time to reexamine the obsolete underpinnings  of our civil forfeiture laws and b ring these laws in line with m ore
modern principles o f due process and fair play. We must be e specially careful to ensure tha t innocent property ow ners are
adequately protected.

The Hatch-Leahy Civil Asset Forfeiture Reform Act provides greater safeguards for individuals whose property has
been seized by the government. It incorporates all of the core reforms of H.R. 1658, which passed the House of
Representatives in June by an overwhelming bipartisan majority. The Hatch-Leahy bill also includes a number of
additional re forms wh ich, among other thing s, establish a fa ir and unifo rm proced ure for forfe iting real prop erty, and en title
property owners to challenge a forfeiture as constitutionally excessive.

During our hearing this year on civil asset forfeiture reform, the Justice Department and other law enforcement
organizations expressed concern that som e of the reforms included  in the House bill would interfere with the gove rnment's
ability to combat crime. The bill we introduce today addresses the legitimate concerns of law enforcement. In particular, the
bill puts the burden of proof on the government by a preponderance of the evidence, and not by clear and convincing
evidence. The preponderance standard is used in virtually all other civil cases, and we believe it is sufficient to protect the
interests of property owners.

We have also removed provisions in H.R. 1658 that would allow criminals to leave their ill-gotten gains to their heirs,
and would bar the government from forfeiting property if it inadvertently sent notice of a seizure to the wrong address.
These provisions did little more than create procedural "gotchas" for criminals and their heirs, and are neither necessary nor
desirable as a matter of policy.

The Hatch-Leahy bill also differs from the House bill in its approach to the issue of appointed counsel. Under H.R.
1658, anyone asserting an interest in seized property could apply for a court-appointed lawyer. There is no demonstrated
need for such an unp recedented extension of the righ t to counse l, nor is there any princip led distinction  between  defendan ts
in civil forfeiture actions and defendants in other federal enforcement actions who are not eligible for court-appointed
counsel. M oreover, p roperty ow ners who  are indigen t may be elig ible to obtain  representa tion through various legal aid
clinics.
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The Ha tch-Leahy bill authorizes courts to appoint cou nsel for indig ent claiman ts in just two lim ited circumstances. Fir st,
a court may appo int counsel in the handfu l of forfeiture cases in which the  property at issue is the claimant's prim ary
residence . When a  forfeiture ac tion can result in a claimant's eviction  and homelessness, there is more a t stake than ju st a
property interest, and it is fair and just that the claimant be provided with an attorney if she cannot otherwise afford one.
Second, if a claimant is already represented by a court-appointed attorney in a related federal criminal case, the court may
authorize that attorney to represent the claimant in the civil forfeiture action. This is both fair and efficient, and eliminates
any appearance that the government chose to pursue the forfeiture in a civil proceeding rather than as part of the criminal
case in order to deprive the claimant of his right to  counsel.

For claimants who w ere not appointed cou nsel by the  court, the H atch-Leahy bill allow s for the recovery of reasonable
attorney fees and costs if they substantially prevail in court. The bill also makes the government liable for post-judgment
interest on any money judgment, and imputed interest in certain cases involving currency or negotiable instruments.

Another core refo rm of the Hatch-L eahy bill is the elimination of the so- ca lled "cost bond." Under current law, a
property owner that seeks to recover his property after it has been seized by the government must pay for privilege by
posting a bond with  the court. The government has strongly defended th e " cost bond," not as a device for ensuring that its
court costs are covered, but as a way of deterring frivolous claims. Of course, we are all in favor of deterring frivolous
claims, but th ere are ways to deter frivolous claim s without o ffending the fundamental princip le of equal and open  access to
the courts, a bedrock of our American system of justice. The Hatch-Leahy bill provides that a person who challenges a
forfeiture must file his claim on oath, under penalty of perjury. Claimants also remain subject to the general sanctions for
bad faith in instituting or conducting litigation. Further, most claimants will continue to bear the substantial costs of
litigating their claims in court. The additional financial burden of the "cost bond" serves no legitimate purpose.

Under current law, a property owner has only 20 days from the date of first publication of the notice of seizure to file a
claim challenging an administrative forfeiture, and only 10 days to file  a claim cha llenging a judicial forfeitu re. It is
therefore unlikely that anyone who misses the first of three published notices will be able to file a timely claim. The
Hatch-L eahy bill ex tends the p roperty ow ner's time to file  a claim follow ing admin istrative and  judicial forfeitu re actions to
30 days. The bill also codifies current Department of Justice policy with respect to the time period for sending notice of
seizure, and establishes a 90-day  period for filing a complaint. The b ill leaves und isturbed cu rrent laws and procedures with
respect to the proper form and content of notices, claims and complaints.

Finally, the Hatch-Leahy bill will allow property owners to hold on to their property while a case in process, if they can
show tha t continued  possession  of the gove rnment w ill cause substantial hardship to the owner, suc h as preventing him
from working, and that this hardship outweighs the risk that the property will be destroyed or concealed if returned to the
owner during the pendency of the case. Unlike H.R. 1658, the Hatch-Leahy bill adopts the primary safeguards that the
Justice Department w anted added to the provision-that p roperty ow ners must have sufficient ties to the community  to
provide as surance that the prope rty will not disappear and that certain  property, su ch as currency and p roperty pa rticularly
suited for use in illegal activ ities, cannot be returned . As amen ded, the ha rdship provision in the  Hatch-Leahy bill is
substantially similar to the hardship provision in another civil asset forfeiture bill, S. 1701, which the Justice Department
has endorsed.

The fact is, the Justice Department has endorsed most of the core reforms contained in the Hatch-Leahy bill. Indeed, the
Department has already taken adm inistrative steps to remedy many of the civil forfeiture abuses identified in recent years
by the fede ral courts. Fo r this, the Department is to  be comm ended. B ut administrative policy  can be mo dified on the  whim
of whoever is in charge, and the law remains susceptible to abuse.

It is time for Congress to catch up with the Justice Department and the courts on this important issue. Due to internecine
fighting am ong law enforcem ent officials w hose view s Congress always  wants to tak e into cons ideration, ac tion on civil
forfeiture reform has been delayed for far too long. The Hatch-Leahy bill strikes the appropriate middle ground between the
*S14635 House bill and S. 1701, providing comprehensive and meaningful reform while ensuring the continued potency of
civil asset forfeiture in the war on crime.

Senator HATCH and I share a longstanding and deeply-held appreciation for law enforcement and the officers who
work on the front lines to protect our families and communities, and we have worked together on a number of crime-related
issues in the p ast. I want to  commend him for  his commitment, not ju st to law enforcemen t, but to the righ ts of all
Americans. It has been my pleasure to work with him on this issue, to bring balance back in the relationship between our
police forces and the citizens of this country.
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PART 9

Senate Passage of H.R. 1658

As amended, 146 Cong.Rec. S1753-02, 2000 WL 309749 (March 27, 2000)

Proceedings and Debates of the 106th Congress, Second Session
Monday, March 27, 2000

*S1753 Civil Asset Forfeiture Reform Act of 2000

Mr. SESSIONS.

Mr. President, I ask unanimous consent that the Senate now proceed to the consideration of H.R. 1658, reported today
by the Judiciary Committee.

The PRESIDING OFFICER.

The clerk will report the bill by title.

The legislative clerk read as follows:

A bill (H.R. 1658) to provide a more just and uniform procedure for Federal civil forfeitures, and for other purposes.

There being no objection, the Senate proceeded to consider the bill, which had been reported by the Committee on the
Judiciary with an amendment to strike out all after the enacting clause and insert the part printed in italic, as follows:

[Text of HR 1658 as passed by the Senate appears in Part 10]

Mr. HATCH.

Mr. President, I am pleased to announce that Chairman HYDE, Senator LEAHY and I reached an agreement with the
Department of Justice and Senators SESSIONS and SCHUMER yesterday on civil forfeiture reform legislation. This is an
important issue, and I am proud to support this legislation. While civil forfeiture is a valuable law enforcement tool, it has
become increasingly clear that some reform of civil forfeiture law is necessary given the numerous controversial seizures of
property in the last decade.

Federal civ il forfeiture procedures, w hich are based largely  on 19th century adm iralty law, provide inad equate
protections for private property. For example, under current Federal law, once the government seizes property, the burden
of proof is on the property owner to prove  that the property is not sub ject to forfeiture. After property is seized, the property
owner m ust post a cost bond in o rder to con test the forfeitu re. This bond requirement does not entitle the  property owner to
the return of the property, but merely allows the claimant to contest the forfeiture. If the property owner files a claim to the
property, the government has up to five years to file a complaint for forfeiture.

The legislation agreed to today increases protections for property owners, while respecting the interests of law
enforcement. Among other provisions, the bill places the burden of proof in civil forfeiture cases on the government
throughout the proceeding; places reasonable time limits on the government in civil forfeiture actions; awards attorney fees
and costs to property owners who prevail against the government in civil forfeiture cases; authorizes the court to release
property pending trial in appropriate circumstances; eliminates the cost bond; and provides a uniform innocent owner
defense to  all federal civ il forfeitures affected by the bill.

All of us here are committed to depriving criminals of the proceeds of crime. To further this goal, the bill increases the
ability of the Justice Department to target criminal proceeds. The bill also extends criminal forfeiture authority to any
Federal statute in which civil forfeiture authority exists in order to encourage the use of criminal forfeiture. In addition, the
bill contains several mechanisms to deter and punish frivolous claims to seized property. Senator SESSIONS will describe
these prov isions in deta il.

A broad coalition of o rganizations support this bill, includ ing the Chamber of Commerce, the American B ankers
Association, the National Association of Homebuilders, the National Association of Relators, the Institute for Justice,
Americans for Tax Reform, the National Rifle Association, the American Bar Association, and the Fraternal Order of
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Police. In ad dition, six former Attorneys General-William Barr, R ichard Thornburg,  Edwin M eese, Ben jamin Civ iletti,
Griffin Be ll, and Nich olas Katze nbach-have endorsed the bill.

In closing, I w ould like to thank Senators SES SIONS and SC HUM ER for the ir patience and cooperation. Th is
agreement would  not be possible without their hard w ork and dedication. S enator SE SSION S is to be especially
commended. As a former U nited States Attorney an d state Attorney General, he has more ex perience in civil forfeiture
actions that any member of Congress. Senator SESSIONS has been an outstanding representative of the law enforcement
community, and I am  proud to have his support.

Finally, I would like to thank House Judiciary Chairman HENRY  HYDE. No  one has done more to advance the cause
of civil forfeiture reform than Chairman HYDE. His 1995 book on civil forfeiture helped draw national attention to the
need for reform. Last June, the House overwhelming ly passed the Hyd e-Conyers civil forfeiture refo rm bill. This victory
for forfeiture  reform was due in larg e measure  to HEN RY HYDE's stature and  commitm ent.

Thank you for your attention to this important reform legislation.

Mr. LEAHY.

Mr. President, at long last, after years of effort and several weeks of intensive, tedious and seemingly endless
negotiations, we have reached agreement on civil asset forfeiture reform legislation. This is a significant improvement over
the current system and should go a long way toward stemming the abuses that have so offended Americans across the
country and the political spectrum. It is not often that we see the U.S. Chamber of Commerce, ACLU, NRA, National
Association of Criminal Defense Lawyers, American Bankers Association, the Institute of Justice, Americans for Tax
Reform, and the American B ar Assoc iation joining  together on  the same sid e of a legislative effort. Wo rking with
Chairman HATCH, Chairman HYDE, Mr. CON YERS, Senator SESSIONS and Senator SCHUMER, we have crafted a
good *S1760 bill, a balanced bill and a reform package that should move forward as consensus legislation and be enacted
without further delay this year. I want to thank all who have worked with us in this process. In particular, I want to thank
Janet Reno, our Attorney General, for working with us, meeting with us and lending her support to this effort and joining
our coalition by agreeing to the consensus civil asset forfeiture reform legislation that the Senate is passing today.

Asset forfeiture is a powerful crime-fighting tool. It has been a particularly potent weapon in the war on drugs, allowing
the government to take the cars and boats and stash houses amassed by drug dealers and put them to honest use. Last year
alone, the government was able to seize nearly half a billion dollars worth of assets, cutting a big chunk out of criminals'
profit stream and returning it to the law-abiding community.

Unfortunately, our nation's asset forfeiture is not fail-safe; it can be and has been abused. In hearings on this issue, the
Judiciary Committee has heard examples of what happens when prosecu torial zeal skirts the boundaries of due process,
leading to the taking of priva te property regardless of w hether the owner is innocent of, or even cognizant of, the property's
use in an illegal act, or whether the seizure is entirely out of proportion to the criminal conduct alleged.

I am well aware from incidents in Vermont about how aggressive use by Federal and State law enforcement official of
civil asset forfeiture laws can appear unfair and excessive, and thereby fuel public distrust of the government in general and
law enforcement in particular. For example, in 1989, federal prosecutors seized a Vermont homestead that a family had
built and lived in for over a decade. The husband had pleaded guilty in State court to growing six marijuana plants, without
his wife's knowledge, and was sentenced to 50 hours of community service, which he fulfilled by building bookshelves for
the local public library.

Yet, one year after his arrest, Vermont State police brought his arrest to the attention of the federal authorities and
Federal marshals seized the family's home and 49 surround ing acres. Hundreds of Vermon ters rallied to the family's
defense, including former prosecutors, until the case was settled with no seizure of the property.

In another  civil asset forfe iture case, fed eral prosecutors again  seized the home and  10 acres of  a Vermont woman in
Richmond, Vermont, after two hidden patches of marijuana plants were discovered on her property. Criminal charges
against the woman were dismissed  when she establishe d she was unaw are that her daughter and daughter's boyfriend were
cultivating the plants. Th ree years af ter the seizure , in 1990, a federal judg e ordered  the govern ment to retu rn the property
to the woman, but by that time it had been destroyed by fire.

By contra st to the obliga tion under  Vermon t law that law  enforcem ent agenc ies must "en sure that the p roperty is
properly maintained," 18 V.S.A. s 4246, the federal authorities who made the seizure of this property had no such
obligation and did not take good care of the property.
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In yet anoth er civil asset fo rfeiture case , federal prosecutors in 1 990, seized the home and 10.7  acres of a fam ily in
Craftsbury Common, Vermont, after the homeowners were convicted in State court of cultivating marijuana and given
suspended sentences three years earlier in 1987.

Given the fact that in each  of these cases, the underlying criminal charges w ere prosecuted by the  State but the forfeiture
action was taken federally, one might ask why these related proceedings were divided between the State and Federal
authorities? The answer is simple: Vermont law does not allow the forfeiture of real property "which is occupied as the
primary residence of a  person involved in the  violation and a mem ber or members o f that person's family." 18 V .S.A. s
4241(a)(5).

Moreover, under Vermont law, state law enforcement authorities carry a heavier burden "of proving all material facts by
clear and convincing evidence." 18 V.S.A. s 4244(c). By contrast, federal forfeiture procedures provide more latitude on
the proper ty subject to seizure and  more lenient requirem ents for fede ral law enfo rcement authorities to m eet.

While federal authorities in Vermont have in recent years avoided such egregious asset forfeiture abuses, that is not the
situation in other jurisdictions, prompting increasing and exceedingly sharp criticism from scholars and commentators of
the federal asset forfeiture system, which in general requires far less from the government than any State forfeiture law.

Federal judges have also added their voices to the growing chorus of concern. In 1992, the Second Circuit Court of
Appeals stated: "We continue to be enormously troubled by the government's increasing and virtually unchecked use of the
civil forfeiture  statutes and  the disregard for due p rocess that is b uried in those statutes." Four years la ter, the Eigh th Circuit
rebuked the government for capitalizing on the claimants' confusion to forfeit over $70,000 of their currency, and expressed
alarm that:

<T>he war on drugs has brought us to the point where the government may seize . . . a citizen's property without any
initial showing of cause, and put the onus on  the citizen to perfectly nav igate the bureaucratic labyrinth in o rder to liberate
what is presumptively his or hers in the first place. . . . Should the citizen prove inept, the government may keep the
property, without ever having to justify or explain its actions.

Similarly, the Seventh Circuit recently expressed its belief that " the government's conduct in forfeiture cases leaves
much to be desired," and ordered the return of over $500,000 in currency that had been improperly seized from a Chicago
pizzeria.

Under current law, the proper ty owner-not the governmen t-bears the burden of p roof. All the  governm ent must do  is
make an initial showing of probable cause that the property is "guilty" and subject to forfeiture. The property owner must
then prove a negative-that the property was not involved in any wrongdoing. It is time to bring this law in line with our
modern principles o f due process and fair play, and reform forfeiture pro cedures to ensure that innocent property ow ners
are adequately protected.

The Hyde-Conyers civil asset forfeiture reform bill, H.R. 1658, passed the House by an overwhelming bipartisan
majority (375-48) last June. After lengthy negotiations with the Department of Justice, Chairman HATCH and I introduced
a Senate c ivil asset forfeitu re reform b ill, S.1931. O ur bill addres sed every  major concern that the  Department had raised in
our hearings and in the Statement of Administration Policy regarding the Hyde-Conyers bill, and struck a fair compromise
on those issues.

For example, the Hyde-Conyers bill put the burden of proof on the Government by clear and convincing evidence. We
put the burden of proof on the G overnment by a preponderance of the evidence. T he preponderance  standard is u sed in
virtually all other civil cases, and we believe it is sufficient to protect the interests of property owners.

The Hyde-Conyers bill authorized courts to appoint counsel for any indigent person who asserted an interest in seized
property. A lthough I am sympa thetic to that proposal-jus tice should  not be only  for the wea lthy-the Administration strongly
opposed it. We provided for appointment of counsel only in the rare case where the property subject to forfeiture was the
claimant's p rimary residence. In oth er cases, a cla imant cou ld recoup a ttorney fees  only if she substantially p revailed in
challenging the forfeiture.

We are grateful for the support of so many members of the Committee and others over the last year. The Hatch-Leahy
bill was endorsed by  the last six Attorneys General of the United States from both parties, William B arr, Richard
Thornburgh, Edwin Meese, B enjamin Civiletti, Griffin Bell, and Nicholas Katzenbach, and a wide range of organizations.

Although I knew that we had met the Department more than half way in our bill, we did not stop there. We have met
with and worked with Senators SESSIONS and SCHUMER, who had introduced a different type of bill, to see whether we
might find common ground. After weeks of intensive efforts, we succeeded in coming together. For our part, Chairman
HATCH and I accepted more than 30 substantive changes to the provisions in the Hatch-Leahy bill, plus about a dozen
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new sections to the bill that give  law enforcement new, but measured, authority. In  *S1761 essence we combined the
Hatch-L eahy Civ il Asset For feiture Refo rm Act, S . 1931, w ith suggestions from the  Sessions-S chumer b ill to form a civ il
asset forfeitu re legislative package that we can  all agree to support.

Among the important reforms made by the Hatch-Leahy-Sessions-Schumer substitute amendment to H.R. 1658, which
the Senate passes today, are the following:

Burden of proof. The substitute amendment puts the burden of proof on the government by a preponderance of the
evidence.

Cost bond. Another core reform of the substitute amendment is the elimination of the so-called "cost bond." Under
current law, a property owner who seeks to recover his property after it has been seized by the government must pay for the
privilege by posting a bond with the court. No other federal statute requires a cost bond, and no State requires a cost bond
in civil forfeiture cases.

The government has defended the cost bond, not as a device for ensuring that its court costs are covered, but as a way of
deterring frivolous claims. Of course, we are all in favor of deterring frivolous claims, but there are ways to deter frivolous
claims without offending the fundamental principle of equal and open access to the courts, a bedrock of our American
system of justice.

The substitute amendment pro vides that a person wh o challenges a forfeiture  must file his cla im on oath , under penalty
of perjury. It also provides for imposition of a civil fine, in cases where the claimant's assertion of an interest in the
property w as frivolous . In addition , claimants w ill continue to  bear the sub stantial costs o f litigating their c laims in cou rt,
and they and their attorneys will remain subject to the general sanctions for bad faith in instituting or conducting litigation.
Frivolous prisoner claimants will be barred from repeated filings on proper court findings. The added burden of the "cost
bond" serves no legitimate purpose.

Legal assistance and attorney fees. The substitute amendment permits courts to authorize counsel to represent an
indigent claimant only if the claimant is already represented by a court-appointed attorney in connection with a related
federal criminal case. This is both fair and efficient, and eliminates any appearance that the government chose to pursue the
forfeiture in a  civil proceeding rather  than as part o f the crimina l case in orde r to deprive  the claiman t of his right to
counsel.

Beyond this, the sub stitute amendment en sures that when the government seeks to forfeit an indigent person's prim ary
residence, that person will be afforded representation by the Legal Services Corporation. When a forfeiture action can
result in a claimant's eviction and homelessness, there is more at stake than just a property interest, and it is fair and just
that the claimant be provided with an attorney if he cannot otherwise afford one. The Legal Services Corporation will be
paid by the government for providing representation in these cases.

For claimants who are not provided with counsel, the substitute allows for the recovery of reasonable attorney fees and
costs if they substantially prevail on their claim. The bill also makes the government liable for post- judgment interest on
any money judgment, and imputed interest in certain cases involving currency or negotiable instruments.

Filing deadlines. Under current law, a property owner has only 20 days from the date of first publication of the notice of
seizure to file a claim challenging an administrative forfeiture, and only 10 days to file a claim challenging a judicial
forfeiture. It is therefore un likely that anyone who misses  the first of three  published  notices will be able to file a  timely
claim. The substitute extends the property owner's time to file a claim following the commencement of an administrative or
judicial forfeiture action to 30 days. The bill also codifies current Department of Justice policy with respect to the time
period for sending no tice of seizure , and establishes a 90- day period for filing a com plaint.

Release of property for hardship. The substitute will allow a property owner to hold on to his property pending the final
disposition of the case, if he can show that continued possession by the government will cause the owner substantial
hardship, such as preventing him from working, and that this hardship outweighs the risk that the property will be
destroyed  or concea led if returned  to the owner during the pendency of the case. Unlike  H.R. 1658, the substitute adopts
the primary safeguards that the Justice Department wanted added to the provision-that property owners must have sufficient
ties to the community to provide assurance that the property will not disappear, and that certain property, such as currency
and property particularly o utfitted for use in illegal activities, shall not be returned. G overnment cannot obtain a grand jury
subpoena to obtain such documents.

Criminal proceeds. The substitute also brings clarity and fairness to the confused body of case law concerning the
definition o f criminal pro ceeds. Specifically, in cases involv ing lawfu l goods or lawful servic es that are so ld or provided in
an illegal manner, the term "proceeds" is defined to mean the amount of money acquired through the illegal transactions
resulting in the forfeiture, less the direct costs incurred in providing the goods or services. An exception is made for cases
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involving certain health care fraud schemes, since it would make no sense to allow those who provide unnecessary services
to deduct the cost of those unnecessary serv ices. Hav ing resolved this important matter, the substitute amendment broadly
extends the government's authority to forfeit criminal proceeds under the civil asset forfeiture laws.

Fugitive disentitlement. The Supreme Court in 1996 disallowed the judge-made doctrine that a fugitive avoiding the
jurisdiction of the U.S. courts in a criminal case may not contest a civil forfeiture; however, the Court left open the
possibility that Congress co uld establish such doctrine  by statute. The Cou rt was responding , in part, to the governmen t's
record of seeking forfeiture of property even though the property is not subject to forfeiture (e.g., because the statute of
limitations has expired), when the government believes that the fugitive owner will not be permitted to contest the
forfeiture. O pponen ts of the fugitive disentitlement doctrine  say that the p rosecutors  have gone so far as to indict people
whom they know will never return to this country, so that they can invoke the doctrine in civil forfeiture proceedings
against such persons' U.S. assets. The sub stitute provides a statutory basis for a jud ge to disallow a civil asset forfeiture
claim by a fugitive, while leaving judges discretion to allow such a claim in the interests of justice.

Senator HATCH and I share a longstanding and deeply-held appreciation for law enforcement and the officers who
work on the front lines to protect our families and communities, and we have worked together on a number of crime-
related issues in the past. Recently, for example, we have led the Senate in passing a number of legislative initiatives of
importance to State and local law enforcement, including the Bulletproof Vests Partnership Act of 1998, Crime
Identification Technology Act of 1998, Care for Police Survivors Act of 1998, the Railroad Police Officers Training Act of
1999, and the Meth amphetamine An ti-Proliferation  Act of 199 9. I want to  commend him for  his commitment, not ju st to
law enforcement, but to the rights of all Americans. It has been my pleasure to work with him on this issue, to bring
balance back in the relationship between our police forces and the citizens of this country.

It has been a privilege to work with Representatives HYDE and CONYERS on this important legislation. And we
greatly appreciate the contributions made by Senators SESSIONS and SCHUM ER, both knowledgeable and experienced
legislators in this area.

I would also like to thank  the Senate and H ouse staff who w orked so hard to bring  this matter to closure: On my staff,
Julie Katzman and Beryl Howell; in addition, George Fishman, who has been  dedicated to this project for so many years,
Manus Cooney, Rhett DeHart, Ed Haden, Ben Lawsky, Tom Mooney, John Dudas, Julian Epstein, Perry Apelbaum, and
Cori Flam-their efforts made this day possible. Thanks are also due to Bill Jensen and the other hardworking members of
the Senate 's Office of L egislative Counsel.  *S1762

Finally, I would like to express my gratitude to David Smith, a leading expert on civil asset forfeiture, who gave
tirelessly of his time over the past few months. His expertise and good counsel were invaluable in producing the legislation
that the Senate passes today.

It is time for Congress to catch up with the American people and the courts and do the right thing on this important issue
of fairness. I am glad that the Senate is acting without delay to pass this long overdue reform legislation.

Mr. SESSIONS.

Mr. President, I ask unanimous consent that the committee substitute be agreed to, the bill be read a third time and
passed, the motion to reconsider be laid upon the table, and that any statements relating to the bill be printed in the
RECORD.

The PRESIDING OFFICER.

Without objection, it is so ordered.

The committee substitute was agreed to.

The bill (H.R. 1658), as amended, was read a third time and passed.

Mr. SESSIONS.

Mr. President, the bill we have just considered is a very important piece of legislation that has been the subject of
considerable effort for over a year now in the Judiciary Committee in the House.

Great effo rts have been expended by all parties interested in this legisla tion to achieve a piece o f legislation that would
provide enhanced protections to private property owners and at the same time would not undermine, in a real and
significant and unnecessary way, the ability of law enforcement agencies to seize and forfeit to the interest of the
Government assets from illegal drug dealers and other criminal assets that are forfeited.
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In the early 1980s, this Congress passed on e of its most historic pieces of legislation that attack ed crime in Ame rica. It
was the asset forfeiture law. At that time, I was a U.S. attorney in Mobile, AL. This Federal law became a daily part of the
work of my office.

We instructed our assistant U.S . attorneys that whenever they w ere prosecuting a drug case, it was not just enough to
sentence and punish the criminal, they ought to be sure the ill-gotten gains, the profits they made from selling illegal
substances in this country, would be seized and forfeited to the United States.

On a regu lar basis that w as done all over this country. It was a  major, important, historic  step agains t crime, particularly
against drug crime in America. Hundreds of millions, perhaps billions of dollars, have been forfeited from illegal
enterprises  since that day. The for feitures are conducted  under this Federal law , although  States have the ability to forfeit
assets, too.

In Federa l court, the G overnment had to p rove its case , seize the asset; a cost bond would  be posted  by the defendant if
he wished to contest the seizure, and a court would hear the case and make a ruling in that fashion.

A number of people believed strongly that requiring a person to post a cost bond was not a healthy thing under our legal
system. They wan ted to change that. Chairman HENRY  HYDE in the House Judic iary Committee felt that w ay; so did
Senator ORRIN HATCH, chairman of the Senate Judiciary Committee. We began to analyze and study what we could do
to deal with this problem of asset forfeiture.

At the time , Senators S CHUMER,  THUR MON D, BIDEN, and  myself introduced asset forfeiture re form legisla tion in
the Senate . Senators H ATCH  and LEA HY introduced another piece  of legislation  that was clo ser to the Hyde bill.

For some months now, we have worked together to see what we could do to protect legitimate constitutional rights of
American citizens, while at the same time protecting this tremendous asset to law enforcement of the seizing and forfeiting
of assets.

It is wrong , in my opin ion, for a pe rson who has mad e his mone y and his livelihood fo r years selling  dope in A merica to
go to jail and  leave a mansion out there that he ca n come back to and  the Federa l taxpayers  having to pay for his time in
jail, or to have bank accounts with hundreds of thousands of dollars in them and not have that seized by the Government
but, in fact, serving his time in jail and ge tting out and living high off the  ill-gotten gains he achieved  as a drug trafficker.

I would say, 98 percent of forfeitures in America today in Federal court are as a result of drug cases.

In my relatively small office in Alabama, when I was a U.S. attorney, we seized probably $8 million to $10 million that
we actually turned into the Federal Treasury, after expenses and other items were paid.

In one case, we seized a Corve tte automobile that was rumored  to be worth  hundreds of thousands of dolla rs because  it
was a unique Corvette. In fact, the drug dealer's car eventually was sold for $170,000, as I remember. We seized mansions
in Florida on the Gulf Coast. We seized bank accounts in foreign countries-big freighters, small boats, expensive sail boats,
automobiles of all kinds, and bank accounts into the millions of dollars.

These are effective tools ag ainst the drug trafficking indus try. In fact, many coun tries now recognize  that, and they are
at this time attempting to pass similar laws in their countries. It certainly is important to America.

I believed very strongly that when we set about amending this law, we do not need to place any unnecessary burdens on
law enforcement and the prosecutors who will have to handle these cases. In fact, a large percentage, perhaps 90 percent or
more, of these cases a re confessed by the defendant b ecause he  has to estab lish where  he got this money. Not many people
can explain why they have $50,000 in cash in the trunk of their car along with maybe a few kilograms of cocaine.
Normally, there is evid ence in addition that they have been a drug d ealer and that they haven't had em ploymen t; that their
house note is being paid in cash. Oftentimes they paid for their Mercedes automobile in cash, those kinds of things. So the
proof turns out to be pretty good, as a normal rule.

I believe the negotiation over this legislation was a fine example of the Senate at work; the Senate and House, as a
matter of fact. We believe the agreement that has been reached today will both satisfy the House Judiciary Committee
leadership and the Senate Judiciary Committee leadership. Now it has already passed the Senate. If the identical bill passes
in the House, it will become law. We will have done what we set out to do, to pass legislation that will strengthen
protections and civil liberties in America without undermining the rule of law in this country.

I was proud to be a  part of that. We work ed very hard on it. I expre ss particular appreciation to my staff on the Judiciary
Committee: Kristi Lee, who is now U.S. Magistrate in Mobile, AL, and Ed Haden, who is with me today, who both worked
with extraordinary skill to make this legislation become a reality.
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In recent weeks, I am particularly proud of the work Ed Haden has done to be firm and strong for good, solid legislation
that could have the support of law enforcement in America.

I also express my appreciation for the leadership of Senator HATCH who chairs the Judiciary Committee. His skill and
knowledge on these issues is unsurpassed, and his dedication to American law is unsurpassed.

I also was extraordinarily impressed with the commitment and knowledge and ability of Chairman HENRY HYDE  of
the House Judiciary Committee. His insight and commitment to making this law better was remarkable, and I think the
result has been something of which we can all be proud.

146 Cong. Rec. S1753-02, 2000 WL 309749 (Cong.Rec.)
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Part 10

House Passage of H.R.1658, Floor Statements

146 Cong.R ec. H2040-01 , 2000 WL 3 68969 (Cong.Rec.)

Congressional Record --- House of Representatives
Proceedings and Debates of the 106th Congress, Second Session

Tuesday, April 11, 2000

*H2040 Civil Asset Forfeiture Reform Act of 2000

Mr. HYDE.

Mr. Speaker, I mo ve to suspend the rules  and concur in the Senate amendm ent to the bill (H.R. 1658) to provide a more
just and uniform procedure for Federal civil forfeitures, and for other purposes.

The Clerk read as follows:

Senate am endmen t:

Strike out all a fter the enac ting clause and insert:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.-This Act may be cited as the "Civil Asset Forfeiture Reform Act of 2000".

(b) TABLE OF CONTENTS.-The table of contents for this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Creation of general rules relating to civil forfeiture proceedings.
Sec. 3. Compensation for damage to seized property.
Sec. 4. Attorney fees , costs, and in terest.
Sec. 5. Se izure war rant requirement.
Sec. 6. Use of forfeited funds to pay restitution to crime victims.
Sec. 7. Civil forfeiture of real property.
Sec. 8. Stay of civil forfeiture case.
Sec. 9. Civil restraining orders.
Sec. 10. Cooperation among Federal prosecutors.
Sec. 11. Statute of limitations for civil forfeiture actions.
Sec. 12. Destruction or removal of property to prevent seizure.
Sec. 13. Fungible property in bank accounts.
Sec. 14. Fugitive disentitlement.
Sec. 15. E nforcement of foreign forfeiture judgment.
Sec. 16. Encouraging use of criminal forfeiture as an alternative to civil forfeiture.
Sec. 17. Access to records in bank secrecy jurisdictions.
Sec. 18. Application to alien smuggling offenses.
Sec. 19. Enhanced visibility of the asset forfeiture program.
Sec. 20. Proceeds.
Sec. 21. Effective date.

SEC. 2. CREATION OF GENERAL RULES RELATING TO CIVIL FORFEITURE PROCEEDINGS.

(a) IN GENERAL.-Chapter 46 of title 18, United States Code, is amended by inserting after section 982 the following:
"s983. General rules for civil forfeiture proceedings

"(a) NOTIC E; CLAIM ; COMPL AINT.-

"(1)(A)(i) E xcept as provided in c lauses (ii) through (v), in any nonjudicial civil forfe iture procee ding under a civil
forfeiture statute, with respect to which the Government is required to send written notice to interested parties, such notice
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shall be sent in a manner to achieve proper notice as soon as practicable, and in no case more than 60 days after the date of
the seizure.

"(ii) No notice is required if, before the 60-day period expires, the Government files a civil judicial forfeiture action
against the property and provides notice of that action as required by law.

"(iii) If, before the 60-day period expires, the Government does not file a civil judicial forfeiture action, but does
obtain a crim inal indictment contain ing an allegation that the  property *H2041  is subject to fo rfeiture, the government shall
either-

"(I) send notice within the 60 days and continue the nonjudicial civil forfeiture proceeding under this section; or

"(II) termina te the nonjudicial civil forfe iture procee ding, and  take the steps necessary to preserve its right to
maintain custody of the property as provided in the applicable criminal forfeiture statute.

"(iv) In a case in which the property is seized by a State or local law enforcement agency and turned over to a
Federal law enforcement agency for the purpose of forfeiture under Federal law, notice shall be sent not more than 90 days
after the date of seizure by the State or local law enforcement agency.

"(v) If the identity or interest of a party is not determined until after the seizure or turnover but is determined before a
declaration of forfeiture is entered, notice shall be sent to such interested party not later than 60 days after the determination
by the Go vernmen t of the identity  of the party o r the party's in terest.

"(B) A supervisory official in the headquarters office of the seizing agency may extend the period for sending notice
under sub paragraph (A) for a period not to exceed 30  days (wh ich period m ay not be fu rther extend ed excep t by a court),  if
the official de termines tha t the conditions in subparagraph  (D) are present.

"(C) Upon m otion by the Government, a court may extend the period fo r sending notice under subparagraph (A ) for a
period not to exceed 60 days, which period may be further extended by the court for 60-day periods, as necessary, if the
court determines, based on a written certification of a supervisory official in the headquarters office of the seizing agency,
that the conditions in sub paragraph (D) are p resent.

"(D) The period for sending notice under this paragraph may be extended only if there is reason to believe that notice
may have an adverse result, including-

"(i) endang ering the life o r physical sa fety of an ind ividual;

"(ii) flight from prosecution;

"(iii) destruction of or tampering with evidence;

"(iv) intimidation of potential witnesses; or

"(v) otherw ise seriously  jeopardizing an inves tigation or un duly delay ing a trial.

"(E) Each of the Fed eral seizing agencies co nducting  nonjudicia l forfeitures un der this section shall report periodically
to the Committees on the Judiciary of the House of Representatives and the Senate the number of occasions when an
extension of time is granted  under subparag raph (B).

"(F) If the Government does not send notice of a seizure of property in accordance with subparagraph (A) to the person
from whom the property was seized, and no extension of time is granted, the Government shall return the property to that
person without prejudice to the right of the Government to commence a forfeiture proceeding at a later time. The
Government shall not be required to return contraband or other property that the person from whom the property was seized
may not legally possess.

"(2)(A) A ny person  claiming property seized in a non judicial civil fo rfeiture proceeding un der a civil forfeiture statute
may file a claim with the appropriate official after the seizure.

"(B) A claim under subparagraph (A) may be filed not later than the deadline set forth in a personal notice letter (which
deadline may be not earlier than 35 days after the date the letter is mailed), except that if that letter is not received, then a
claim may be filed not later than 30 days after the date of final publication of notice of seizure.

"(C) A cla im shall-
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"(i) identify the specific property being claimed;

"(ii) state the cla imant's intere st in such pro perty (and  provide cu stomary documen tary eviden ce of such  interest if
available) and state that the claim is not frivolous; and

"(iii) be made under oath, subject to penalty of perjury.

"(D) A claim need not be made in any particular form. Each Federal agency conducting nonjudicial forfeitures under
this section sh all make cla im forms generally available on request, wh ich forms sh all be written  in easily und erstandab le
language.

"(E) Any person m ay make  a claim und er subparagraph (A) without posting bond with respect to the property which is
the subject of the claim.

"(3)(A) Not later than 90 days after a claim has been filed, the Government shall file a complaint for forfeiture in the
manner set forth in the Supplemental Rules for Certain Admiralty and Maritime Claims or return the property pending the
filing of a complaint, except that a court in the district in which the complaint will be filed may extend the period for filing
a complaint for good cause shown or upon agreement of the parties.

"(B) If the G overnment does not-

"(i) file a complaint for forfeiture or return the property, in accordance with subparagraph (A); or

"(ii) before the time for filing a complaint has expired-

"(I) obtain a criminal indictment containing an allegation that the property is subject to forfeiture; and

"(II) take the  steps necessary to preserve its right to  maintain cu stody of the  property as provided  in the applicable
criminal forfeiture statute, the Government shall promptly release the property pursuant to regulations promulgated by the
Attorney General, and may not take any further action to effect the civil forfeiture of such property in connection with the
underlying offense.

"(C) In lieu  of, or in add ition to, filing a c ivil forfeiture complaint, the Government may include  a forfeiture allegation in
a criminal indictment. If criminal forfeiture is the only forfeiture proceeding commenced by the Government, the
Government's right to continued possession of the property shall be governed by the applicable criminal forfeiture statute.

"(D) No complaint may be dismissed on the ground that the Government did not have adequate evidence at the time the
complaint was filed to establish the forfeitability of the property.

"(4)(A) In any case in which the Government files in the appropriate United States district court a complaint for
forfeiture of property, any person claiming an interes t in the seized property may file a claim asserting such pe rson's
interest in the property in the manner set forth in the Supplemental Rules for Certain Admiralty and Maritime Claims,
except that such claim may be filed not later than 30 days after the date of service of the Government's complaint or, as
applicable , not later than  30 days af ter the date o f final publica tion of notice  of the filing of  the complaint.

"(B) A person asserting an interest in seized property, in accordance with subparagraph (A), shall file an answer to the
Government's complaint for forfeiture not later than 20 days after the date of the filing of the claim.

"(b) REPRESENT ATION .-

"(1)(A) If a person w ith standing to contest the forfeiture o f property in a judicial civil forfeiture proceeding under a
civil forfeiture statute is financially unable to obtain representation by counsel, and the person is represented by counsel
appointed  under sec tion 3006A of this title in connection  with a related criminal case, the cou rt may authorize coun sel to
represent that person with respect to the claim.

"(B) In de termining w hether to au thorize cou nsel to represent a person under subparagraph (A), the  court shall tak e into
account such factors as-

"(i) the person's standing to contest the forfeiture; and

"(ii) whether the claim appears to be made in good faith.
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"(2)(A) If a person w ith standing to contest the forfeiture o f property in a judicial civil forfeiture proceeding under a
civil forfeiture statute is financially unable to obtain representation by counsel, and the property subject to forfeiture is real
property that is being used by the person as a primary residence, the court, at the request of the person, shall insure that the
person is represented by an attorney for the Legal Services Corporation with respect to the claim.

"(B)(i) At appropriate  times during a representation und er subparagraph (A), the Lega l Services C orporation  shall
submit a sta tement of reasonable  attorney fee s and costs  to the court.

"(ii) The court shall enter a judgment in favor of the Legal Services Corporation for reasonable attorney fees and
costs submitted pursuant to clause (i) and treat such judgment as payable under section 2465 of title 28, United States Code,
regardless of the outcome of the case.

"(3) The court shall set the compensation for representation under this subsection, which shall be equivalent to that
provided for court-appointed representation under section 3006A of this title.

"(c) BURDEN OF PRO OF.-In a suit or action brought under any civil forfeiture statute for the civil forfeiture of any
property-

"(1) the burden of proof is on the G overnment to establish, by a prep onderance of the ev idence, tha t the proper ty is
subject to forfeiture;

"(2) the Government may use evidence gathered after the filing of a complaint for forfeiture to establish, by a
preponderance of the evidence, that property is subject to forfeiture; and

"(3) if the Governm ent's theory of forfeiture is that the property was used to com mit or facilitate the commission o f a
criminal offense, or was involved in the commission of a criminal offense, the Government shall establish that there was a
substantial connection between the property and the offense.

"(d) INNOCENT O WNER  DEFEN SE.-

"(1) An innocent ow ner's interest in  property sh all not be forfeited unde r any civil for feiture statute . The claimant shall
have the burden of proving that the claimant is an innocent owner by a preponderance of the evidence.

"(2)(A) With respect to a property interest in existence at the time the illegal conduct giving rise to forfeiture took place,
the term 'innocent owner' means an owner who-

"(i) did not know of the conduct giving rise to forfeiture; or

"(ii) upon learning of the conduct giving rise to the forfeiture, did all that reasonably could be expected under the
circumstances to terminate such use of the property.

"(B)(i) For  the purposes of this paragraph, w ays in wh ich a person may sho w that such person d id all that reasonably
could be expected may include demonstrating that such person, to the extent permitted by law-

"(I) gave timely notice to an appropriate law enforcement agency of information that led the person to know the
conduct giving rise to a forfeiture would occur or has occurred; and

"(II) in a timely fashion revoked or made a good faith attempt to revoke permission for those engaging in such
conduct to use the property or took reasonable actions in consultation with a law enforcement agency to discourage or
prevent the illegal use of the property.

"(ii) A perso n is not requ ired by this su bparagraph to take steps that the pe rson reasonably believes wou ld be likely
to subject any person  (other than the person w hose conduct gave rise to the forfeiture) to physical danger.

"(3)(A) With respect to a property interest acquired after the conduct giving rise to the forfeiture has taken place, the
term 'innocent owner' means a person who, at the time that person acquired the interest in the property-

"(i) was a bona fide purchaser or seller for value (including a purchaser or seller of goods or services for value); and

"(ii) did not know and  was reasonably  without cause to believe that the property was  subject to forfeiture. *H2042

"(B) An otherwise valid claim under subparagraph (A) shall not be denied on the ground that the claimant gave nothing
of value in exchang e for the property if-
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"(i) the property is the prim ary residence of the claim ant;

"(ii) depriving the claimant of the property would deprive the claimant of the means to main tain reasonable shelter in
the comm unity for the  claimant and all dependents residin g with the c laimant;

"(iii) the property is not, and is not traceable to, the proceeds of any criminal offense; and

"(iv) the claimant acquired his or her interest in the property through marriage, divorce, or legal separation, or the
claimant was the spouse or legal dependent of a person whose death resulted in the transfer of the property to the claimant
through inheritance or probate; except that the court shall limit the value of any real property interest for which innocent
ownership is recognized under this subparagraph to the value necessary to maintain reasonable shelter in the community for
such claimant and all dependen ts residing w ith the claimant.

"(4) Notwithstanding any provision of this subsection, no person may assert an ownership interest under this subsection
in contraband or other property that it is illegal to possess.

"(5) If the court determin es, in accordance w ith this section , that an innocent own er has a partia l interest in property
otherwise subject to forfeiture, or a joint tenancy or tenancy by the entirety in such property, the court may enter an
appropriate order-

"(A) severing the property;

"(B) transferring the property to the Government with a provision that the Government compensate the innocent owner
to the extent of his or her ownership interest once a final order of forfeiture has been entered and the property has been
reduced to liquid assets; or

"(C) permitting the innocent owner to retain the property subject to a lien in favor of the Government to the extent of the
forfeitable interest in the property.

"(6) In this subsection, the term 'owner'-

"(A) means a person with an ownership interest in the specific property sought to be forfeited, including a leasehold,
lien, mortgage, recorded security interest, or valid assignment of an ownership interest; and

"(B) does not include-

"(i) a person with only a  general unsecured  interest in, or claim against, the prope rty or estate of another;

"(ii) a bailee unless the bailor is identified and the bailee shows a colorable legitimate interest in the property seized;
or

"(iii) a nominee who exercises no dominion or control over the property.

"(e) MOTIO N TO SE T ASIDE  FORFE ITURE.-

"(1) Any  person en titled to written  notice in any nonjud icial civil forfeitu re proceed ing under  a civil forfeiture  statute
who does no t receive such notice ma y file a motion to set aside a dec laration of forfeiture with respect to tha t person's
interest in the property, which motion shall be gran ted if-

"(A) the Government knew, or reasonably should have known, of the moving party's interest and failed to take
reasonable steps to provide such party with notice; and

"(B) the moving party did not know or have reason to know of the seizure within sufficient time to file a timely claim.

"(2)(A) Notwithstanding the expiration of any applicable statute of limitations, if the court grants a motion under
paragraph (1), the court shall set aside the declaration of forfeiture as to the interest of the moving party without prejudice
to the right of the Government to commence a subsequent forfeiture proceeding as to the interest of the moving party.

"(B) Any proceeding described in subparagraph (A) shall be commenced-

"(i) if nonjudicial, within 60 days of the entry of the order granting the motion; or

"(ii) if judicial, within 6 months of the entry of the order granting the motion.
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"(3) A motion under paragraph (1) may be filed not later than 5 years after the date of final publication of notice of
seizure of the property.

"(4) If, at the time a motion made under paragraph (1) is granted, the forfeited property has been disposed of by the
Government in acc ordance w ith law, the G overnment may institute proceedings against a substitu te sum of money equ al to
the value of the mov ing party's interest in the property at the  time the property was disposed of.

"(5) A motion filed under this subsection shall be the exclusive remedy for seeking to set aside a declaration of
forfeiture under a civil forfeiture statute.

"(f) RELEA SE OF SE IZED PR OPERT Y.-

"(1) A claimant und er subsection (a) is entitled to imme diate release of seized property if-

"(A) the claimant has a possessory interest in the property;

"(B) the claimant has sufficient ties to the community to provide assurance that the property will be available at the time
of the trial;

"(C) the continued possession by the Government pending the final disposition of forfeiture proceedings will cause
substantial hardship to the claimant, such as preventing the functioning of a business, preventing an individual from
working, or leaving an individual homeless;

"(D) the claimant's likely hardship from the continued possession by the Government of the seized property outweighs
the risk that the property will be destroyed, damaged, lost, concealed, or transferred if it is returned to the claimant during
the pendency of the proceeding; and

"(E) none of the conditions set forth in paragraph (8) applies.

"(2) A claimant seeking release of property under this subsection must request possession of the property from the
appropria te official, and  the reques t must set forth  the basis on  which the  requirements of paragraph (1) are  met.

"(3)(A) If not later than 15 days after the date of a request under paragraph (2) the property has not been released, the
claimant may file a petition  in the district court in which the complaint has be en filed or, if no compla int has been  filed, in
the district court in which the seizure warrant was issued or in the district court for the district in which the property was
seized.

"(B) The petition described in subparagraph (A) shall set forth-

"(i) the basis on which the requirements of paragraph (1) are met; and

"(ii) the steps the claimant has taken to secure release of the property from the approp riate official.

"(4) If the Government establishes that the claimant's claim is frivolous, the court shall deny the petition. In responding
to a petition under this sub section on  other grounds, the Government may in  appropria te cases submit evidence ex parte  in
order to avoid disclosin g any matter that may  adversely  affect an ongoing crim inal investigation or pen ding crimin al trial.

"(5) The court shall render a decision on a petition filed under paragraph  (3) not later than 30 days after the date of the
filing, unless such 30-day limitation is extended by consent of the parties or by the court for good cause shown.

"(6) If-

"(A) a petition is filed under paragraph (3); and

"(B) the claimant demonstrates that the requirements of paragraph (1) have been met; the district court shall order that
the property be returned to the claimant, pending completion of proceedings by the Government to obtain forfeiture of the
property.

"(7) If the court grants a petition under paragraph (3)-

"(A) the court may  enter any order necessary to ensure that the value  of the property is maintained  while the forfeiture
action is pending, including-

"(i) permitting the inspection, photographing, and inventory of the property;
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"(ii) fixing a bond in accordance with rule E(5) of the Supplemental Rules for Certain Admiralty and Maritime
Claims; and

"(iii) requiring the claimant to obtain or maintain insurance on the subject property; and

"(B) the Government may place a lien against the property or file a lis pendens to ensure that the property is not
transferred to another person.

"(8) This subsection shall not apply if the seized property-

"(A) is contraband, currency, or other monetary instrument, or electron ic funds unless such cu rrency or other mon etary
instrument or electronic funds constitutes the assets of a legitimate business which has been seized;

"(B) is to be used as evidence of a violation of the law;

"(C) by reason of design or other characteristic, is particularly suited for use in illegal activities; or

"(D) is likely  to be used to  commit ad ditional criminal acts if return ed to the claim ant.

"(g) PROPORTIO NALITY.-

"(1) The c laimant under subsec tion (a)(4) may petition the court to de termine whether the fo rfeiture was constitution ally
excessive.

"(2) In making this determination, the court shall compare the forfeiture to the gravity of the offense giving rise to the
forfeiture.

"(3) The claimant shall have the burden of establishing that the forfeiture is grossly disproportional by a preponderance
of the evidence at a hearing conducted by the court without a jury.

"(4) If the court finds that the forfeiture is gross ly disproportional to the offense it shall reduce or eliminate the forfeiture
as necessary to avoid a violation of the Excessive Fines Clause of the Eighth Amendment of the Constitution.

"(h) CIVIL FINE.-

"(1) In any civil forfeiture proceeding under a civil forfeiture statute in which the Government prevails, if the court finds
that the claimant's assertion of an interest in the property was frivolous, the court may impose a civil fine on the claimant of
an amount equal to 10 percent of the value of the forfeited property, but in no event shall the fine be less than $250 or
greater than $5,000.

"(2) Any civil fine imposed under this subsection shall not preclude the court from imposing sanctions under rule 11 of
the Federal Rules of Civil Procedure.

"(3) In add ition to the limita tions of section 1915 of title 28, United States Code, in no event shall a p risoner file a c laim
under a civil forfeiture statute or appeal a judgment in a civil action or proceeding based on a civil forfeiture statute if the
prisoner has, on 3 or more prior occasions, while incarcerated or detained in any facility, brought an action or appeal in a
court of the United States that was dismissed on the grounds that it is frivolous or malicious, unless the prisoner shows
extraordinary and exceptional circumstances.

"(i) CIVIL FO RFEITU RE STA TUTE D EFINED .-In this section, the term ' civil forfeiture statute'-

"(1) means any provision of Federal law providing for the forfeiture of property other than as a sentence imposed upon
conviction of a criminal offense; and

"(2) does not include-

"(A) the Tariff Act of 1930 or any other provision of law codified in title 19;

"(B) the Internal Revenue Code of 1986;

"(C) the Federal Food, Drug, and C osmetic Act (21 U .S.C. 301 et seq.);

"(D) the Trading with the Enemy Act (50 U.S.C. App. 1 et seq.); or
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"(E) section 1 of title VI of the Act of June 15, 1917 (40 Stat. 233; 22 U.S.C. 401).".

(b) TECHNICAL AN D CONFOR MING AMEN DMENT.-The analysis for chapter 46 of title 18, *H2043 United
States Code, is amended by inserting after the item relating to section 982 the following:

"983. General rules for civil forfeiture proceedings.".

(c) STRIKIN G SUPE RSEDE D PROVISIONS.-

(1) CIVIL FORFEITURE.-Section 981(a) of title 18, United States Code, is amended-

(A) in paragraph (1), by striking "Except as provided in paragraph (2), the" and inserting "The"; and

(B) by striking paragrap h (2).

(2) DRUG FORFEITURES.-Paragraphs (4), (6) and (7) of section 511(a) of the Controlled Substances Act (21 U.S.C.
881(a) (4), (6) and (7)) are each amended by striking ", except that" and all that follows before the period at the end.

(3) AUTOMOBILES.-Section 518 of the Controlled Substances Act (21 U.S.C. 888) is repealed.

(4) FORFEITURES IN CON NECTION WITH  SEXUAL EX PLOITATION OF  CHILDREN.- Paragraphs (2) and (3)
of section 2254(a) of title 18, U nited States Code, are each amended  by striking ", except that" and all that follows before
the period at the end.

(d) LEGAL SERVICES C ORPORATIO N REPRESENT ATION.-Section 1007(a) of the Legal Services Corporation
Act (42 U.S.C. 2996f(a)) is amended-

(1) in paragraph (9), by striking "and" after the semicolon;

(2) In paragraph (10), by striking the period and inserting "; and"; and

(3) by adding at the end the following:

"(11) ensure that an indigent individual whose primary residence is subject to civil forfeiture is represented by an
attorney for the Corpo ration in such civil action."

SEC. 3. COMPENSATION FOR DAMAGE TO SEIZED PROPERTY.

(a) TORT CLAIMS ACT .-Section 2680(c) of title 28, United States Code, is amended-

(1) by striking "any goods or merchandise" and inserting "any goods, merchandise, or other property";

(2) by striking "law-enforcement" and inserting "law enforcement"; and

(3) by inserting before the period at the end the following: ", except that the provisions of this chapter and section
1346(b) of this title apply to any claim based on injury or loss of goods, merchandise, or other property, while in the
possession of any o fficer of customs or excise o r any other law enfo rcement officer, if-

"(1) the property was seized for the purpose o f forfeiture under any provision of Federal law providing for the forfeiture
of property other than as a sentence imposed upon conviction of a criminal offense;

"(2) the interest of the claimant was not forfeited;

"(3) the interest of the claimant was not remitted or mitigated (if the property was subject to forfeiture); and

"(4) the claim ant was not convicted of a crime  for which  the interest of th e claimant in  the proper ty was sub ject to
forfeiture under a Federal criminal forfeiture law.".

(b) DEPARTMENT OF JU STICE.-

(1) IN GENERAL.-With respect to a claim that cannot be settled under chapter 171 of title 28, United States Code, the
Attorney General may settle, for not more than $50,000 in any case, a claim for damage to, or loss of, privately owned
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property caused by an investigative or law enforcement officer (as defined in section 2680(h) of title 28, United States
Code) w ho is emplo yed by the  Department of Justice  acting with in the scope of his or he r employm ent.

(2) LIMIT ATIONS.-The Attorney  General m ay not pay  a claim und er paragraph  (1) that-

(A) is presented to the Attorney General more than 1 year after it accrues; or

(B) is presented by an  officer or em ployee of th e Federal G overnment and arose within the scope of  employm ent.

SEC. 4. ATTORNEY FEES, COSTS, AND INTEREST.

(a) IN GENERA L.-Section 2465 of title 28, United States Code, is amended to read as follows:

"s2465. Return of property to claimant; liability for wrongful seizure; attorney fees, costs, and interest

"(a) Upon the entry of a judgment for the claimant in any proceeding to condemn or forfeit property seized or arrested
under any provision of Federal law-

"(1) such property shall be returned forthwith to the claimant or his agent; and

"(2) if it appea rs that there w as reasonable cause fo r the seizure  or arrest, the court shall cau se a proper certificate
thereof to be entered and, in such  case, neithe r the person  who made the seizu re or arrest no r the prosecutor shall be  liable
to suit or judgment on account of such suit or p rosecution , nor shall the  claimant be  entitled to cos ts, except as  provided  in
subsection (b).

"(b)(1) Except as provided in paragraph (2), in any civil proceeding to forfeit property under any provision of Federal
law in which the c laimant substantially prevails, the U nited States shall be liable for-

"(A) reaso nable attorney fees and  other litigation  costs reasonably incu rred by the  claimant;

"(B) post-judgment interest, as set forth in section 1961 of this title; and

"(C) in cases involving currency, other negotiable instruments, or the proceeds of an interlocutory sale-

"(i) interest actually paid to the United States from the date of seizure or arrest of the property that resulted from the
investment of the property in an interest-bearing account or instrument; and

"(ii) an impu ted amount of interest that such cur rency, instru ments, or p roceeds w ould have  earned at the rate
applicable to the 30-day Treasury Bill, for any period during which no interest was paid (not including any period when the
property reasonably was in use as evidence in an official proceeding or in conducting scientific tests for the purpose of
collecting evidence), commencing 15 days after the property was seized by a Federal law enforcement agency, or was
turned over to a Federal law enforcement agency by a State or local law enforcement agency.

"(2)(A) The United States shall not be required to disgorge the value of any intangible benefits nor make any other
payments to the claimant not specifically authorized by this subsection.

"(B) The provisions of paragraph (1) shall not apply if the claimant is convicted of a crime for which the interest of the
claimant in the property was subject to forfeiture under a Federal criminal forfeiture law.

"(C) If there are multiple claims to the same property, the United States shall not be liable for costs and attorneys fees
associated with any such claim if the United States-

"(i) promptly recognizes such claim;

"(ii) promptly returns the interest of the claimant in the property to the claimant, if the property can be divided
without difficulty and there are no competing claims to that portion of the property;

"(iii) does not cause the claimant to incur additional, reasonable costs or fees; and

"(iv) prevails in obtaining forfeiture with respect to one or more of the other claims.

"(D) If the court enters judgment in part for the claimant and in part for the Government, the court shall reduce the
award of costs and attorney fees accordingly.".
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(b) TECHNICAL AN D CONFOR MING AMEN DMENT.-The analysis for chapter 163 of title 28, United States Code,
is amended by striking the item relating to section 2465 and inserting following:

"2465. Return of property to claimant; liability for wrongful seizure; attorney fees, costs, and interest.".

SEC. 5. SEIZURE WARRANT REQUIREMENT.

(a) IN GENERA L.-Section 981(b) of title 18, United States Code, is amended to read as follows:

"(b)(1) Except as provided in section 985, any property subject to forfeiture to the United States under subsection (a)
may be seized by the Attorney General and, in the case of property involved in a violation investigated by the Secretary of
the Treasury or the United States Postal Service, the property may also be seized by the Secretary of the Treasury or the
Postal Service, respectively.

"(2) Seizures pursuant to this section shall be made  pursuant to a warran t obtained in the same m anner as provided  for a
search warrant under the Federal Ru les of Criminal Procedure, except that a seizure m ay be made w ithout a warrant if-

"(A) a com plaint for forfe iture has been filed in the  United S tates district court and the court issued  an arrest warrant in
rem pursuant to the Supplemental Rules for Certain Admiralty and Maritime Claims;

"(B) there is probable cause to believe that the property is subject to forfeiture and-

"(i) the seizure is made pursuant to a lawful arrest or search; or

"(ii) another exception to the Fourth Amendment warrant requirement would apply; or

"(C) the property was lawfully seized by a State or local law enforcement agency and transferred to a Federal agency.

"(3) Notwithstanding the provisions of rule 41(a) of the Federal Rules of Criminal Procedure, a seizure warrant may be
issued pursuant to this subsection by a judicial officer in any district in which a forfeiture action against the property may
be filed under section 1355(b) of title 28, and may be executed in any district in which the property is found, or transmitted
to the central authority of any foreign state for service in accordance with any treaty or other international agreement. Any
motion for the return of property seized under this section shall be filed in the district court in which the seizure warrant
was issued or in the district court for the district in which the property was seized.

"(4)(A) If any person is arrested or charged in a foreign country in connection with an offense that would give rise to the
forfeiture of property in the United States under this section or under the Controlled Substances Act, the Attorney General
may apply to any Federal judge or magistrate judge in the district in which the property is located for an ex parte order
restraining the property subject to forfeiture for not more than 30 days, except that the time may be extended for good cause
shown at a hearing conducted in the manner provided in rule 43(e) of the Federal Rules of Civil Procedure.

"(B) The application for the restraining order shall set forth the nature and circumstances of the foreign charges and the
basis for belief that the person arrested or charged has property in the United States that would be subject to forfeiture, and
shall contain  a statement that the restrain ing order is needed to p reserve the  availability o f property fo r such time a s is
necessary to receive evidence from the foreign country or elsewhere in support of probable cause for the seizure of the
property under this subsection.".

(b) DRUG FORFEITU RES.-Section 511(b) of the Controlled Substances Act (21 U.S.C. 881(b)) is amended to read as
follows:

"(b) SEIZURE PROCEDU RES.-Any property subject to forfeiture to the United States under this section may be seized
by the Attorney General in the manner set forth in section 981(b) of title 18, United States Code.".

SEC. 6. USE OF FORFEITED FUNDS TO PAY RESTITUTION TO CRIME VICTIMS.

Section 981(e) of title 18, United States Code, is amended by striking paragraph (6) and inserting the following:

"(6) as restoration to any victim of the offense giving rise to the forfeiture, including, in the case of a money laundering
offense, any offense *H2044 constituting the underlying specified unlawful activity; or".

SEC. 7. CIVIL FORFEITURE OF REAL PROPERTY.

(a) IN GENERAL.-Chapter 46 of title 18, United States Code, is amended by inserting after section 984 the following:
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"s985. C ivil forfeiture o f real property

"(a) Notw ithstanding  any other p rovision of  law, all civil fo rfeitures of rea l property and interests in  real proper ty shall
proceed as judicial forfeitures.

"(b)(1) Except as provided in this section-

"(A) real property that is the subject of a civil forfeiture action shall not be seized before entry of an order of forfeiture;
and

"(B) the owners or occupants of the real property shall not be evicted from, or otherwise deprived of the use and
enjoyment of, real property that is the subject of a pending forfeiture action.

"(2) The filing of a lis pendens and the execution of a writ of entry for the purpose of conducting an inspection and
inventory of the property shall not be considered a seizure under this subsection.

"(c)(1) The Government shall initiate a civil forfeiture action against real property by-

"(A) filing a complaint for forfeiture;

"(B) posting a notice of the complaint on the property; and

"(C) servin g notice on  the proper ty owner, along with a copy o f the complaint.

"(2) If the property owner cannot be served with the notice under paragraph  (1) beca use the owner-

"(A) is a fugitive;

"(B) resides outside the U nited States and efforts at service pursuant to rule 4 of the Fed eral Rules of Civil Procedure are
unavailing; or

"(C) cannot be located despite the exercise of due diligence, constructive service may be made in accordance with the
laws of the State in which the property is located.

"(3) If real property has been posted in accordance with this subsection, it shall not be necessary for the court to issue an
arrest warrant in rem, or to take any other action to establish in rem jurisdiction over the property.

"(d)(1) Real property m ay be seized prior to the en try of an order of forfeiture if-

"(A) the Government notifies the court that it intends to seize the property before trial; and

"(B) the court-

"(i) issues a notice of application for warrant, causes the notice to be served on the property owner and posted on the
property, and conducts a hearing in which the property owner has a meaningful opportunity to be heard; or

"(ii) makes an ex parte determination that there is probable cause for the forfeiture and that there are exigent
circumstan ces that perm it the Gove rnment to seize the property without prior no tice and an  opportun ity for the property
owner to be heard.

"(2) For purposes of paragraph (1)(B)(ii), to establish exigent circumstances, the Government shall show that less
restrictive me asures such as a lis pend ens, restrain ing order, o r bond would not su ffice to protec t the Gove rnment's in terests
in preventing the sale, destruction, or continued unlawful use of the real property.

"(e) If the court authorizes a seizure of real property under subsection  (d)(1)(B)(ii), it shall conduct a prompt
post-seizure hearing during which the property owner shall have an opportunity to contest the basis for the seizure.

"(f) This section-

"(1) applies only to civil forfeitures of real property and interests in real property;

"(2) does not apply to fo rfeitures of the  proceeds  of the sale of such property or interes ts, or of money or other  assets
intended to be used to acquire such property or interests; and
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"(3) shall not affect the authority of the court to enter a restraining order relating to real property.".

(b) TECHNICAL AN D CONFOR MING AMEN DMENT.-The analysis for chapter 46 of title 18, United States Code,
is amended by inserting after the item relating to section 984 the following:

"985. Civil forfeiture of real property.".

SEC. 8. STAY OF CIVIL FORFEITURE CASE.

(a) IN GENERA L.-Section 981(g) of title 18, United States Code, is amended to read as follows:

"(g)(1) Upon the motion of the United States, the court shall stay the civil forfeiture proceeding if the court determines
that civil discovery will adversely affect the ability of the Government to conduct a related criminal investigation or the
prosecution of a related criminal case.

"(2) Upon the motion of a claimant, the court shall stay the civil forfeiture proceeding with respect to that claimant if the
court determ ines that-

"(A) the claimant is the subject of a related criminal investigation or case;

"(B) the claimant has standing to assert a claim in the civil forfeiture proceeding; and

"(C) continuation of the forfeiture proceeding will burden the right of the claimant against self-incrimination in the
related investigation or case.

"(3) With re spect to the im pact of civil d iscovery described in  paragraphs  (1) and (2 ), the court may determine that a
stay is unnecessary if a protective order limiting discovery would protect the interest of 1 party without unfairly limiting the
ability of the opposing party to pursue the civil case. In no case, however, shall the court impose a protective order as an
alternative to  a stay if the effect of such p rotective ord er would  be to allow 1 party to pu rsue discov ery while th e other party
is substantially unable to do so.

"(4) In this subsection, the terms 'related criminal case' and 'related criminal investigation' mean an actual prosecution or
investigation in progress at the time at which the request for the stay, or any subsequent motion to lift the stay is made . In
determining whether a criminal case or investigation is ' related' to a civil forfeiture proceeding, the court shall consider the
degree of similarity between the parties, witnesses, facts, and circumstances involved in the 2 proceedings, without
requiring an identity with respect to any 1 or more factors.

"(5) In requesting a stay  under paragraph (1 ), the Government m ay, in appro priate cases , submit ev idence ex  parte in
order to avoid disclosin g any matter that may  adversely  affect an ongoing crim inal investigation or pen ding crimin al trial.

"(6) Whenever a civil forfeiture proceeding is stayed pursuant to this subsection, the court shall enter any order
necessary to preserve the value of the property or to protect the rights of lienholders or other persons with an interest in the
property w hile the stay is in  effect.

"(7) A de termination  by the court that the claimant has standing to request a stay pursuant to paragraph  (2) shall app ly
only to this subsection and shall not preclude the Government from objecting to the standing of the claimant by dispositive
motion or at the time of trial.".

(b) DRUG FORFEITU RES.-Section 511(i) of the Controlled Substances Act (21 U.S.C. 881(i)) is amended to read as
follows:

"(i) The provisions of sec tion 981(g) of title 18, United  States Code, regard ing the stay of a civil forfeiture
proceeding shall apply to forfeitures under this section.".

SEC. 9. CIVIL RESTRAINING ORDERS.

Section 983 of title 18, United States Code, as added by this Act, is amended by adding at the end the following:

"(j) RESTRAINING  ORDERS; PROTECTIV E ORDERS.-

"(1) Upon application of the United States, the court may enter a restraining order or injunction, require the execution of
satisfactory performance bonds, create receiverships, appoint conservators, custodians, appraisers, accountants, or trustees,
or take any other action to seize, secure, maintain, or preserve the availability of property subject to civil forfeiture-
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"(A) upon the filing of a  civil forfeiture  complain t alleging tha t the proper ty with respect to which the order  is sought is
subject to civil forfeiture; or

"(B) prior to the filing of such a complaint, if, after notice to persons appearing to have an interest in the property and
opportun ity for a hearin g, the court d etermines th at-

"(i) there is a substantial probability that the United S tates will prev ail on the issue of forfeiture  and that failu re to
enter the order will result in the property being destroyed, removed from the jurisdiction of the court, or otherwise made
unavailable for forfeiture; and

"(ii) the need to preserve the availability of the property through the entry of the requested order outweighs the
hardship on any party against whom the order is to be entered.

"(2) An order entered pursuant to paragraph (1)(B) shall be effective for not more than 90 days, unless extended by the
court for good cause shown, or unless a complaint described in paragraph (1)(A) has been filed.

"(3) A temporary restraining order under this subsection may be entered upon application of the United States without
notice or opportunity for a hearing when a complaint has not yet been filed with respect to the property, if the United States
demons trates that there  is probable  cause to be lieve that the p roperty w ith respect to w hich the ord er is sought is subject to
civil forfeiture and that provision o f notice will jeopardize the availability of the property for forfeiture. Such a temporary
order shall expire not more than 10 days after the date on which it is entered, unless extended for good cause shown or
unless the party against whom it is entered consents to an extension for a longer period. A hearing requested concerning an
order entered unde r this paragraph shall be he ld at the earliest possible time and prio r to the expiration of the tempo rary
order.

"(4) The court may receive and consider, at a hearing held pursuant to this subsection, evidence and information that
would be inadmissible under the Federal Rules of Evidence.".

SEC. 10. COOPERATION AMONG FEDERAL PROSECUTORS.

Section 3322(a) of title 18, United States Code, is amended-

(1) by striking "civil forfeiture under section 981 of title 18, United States Code, of property described in section
981(a)(1)(C) of such title" and inserting "any civil forfeiture provision of Federal law"; and

(2) by striking "concerning a banking law violation".

SEC. 11. STATUTE OF LIMITATIONS FOR CIVIL FORFEITURE ACTIONS.

Section 621 of the Tariff Act of 1930 (19 U.S.C. 1621) is amended by inserting ", or in the case of forfeiture, within 2
years after the time when the involvement of the property in the alleged offense was discovered, whichever was later" after
"within five years after the time when the alleged offense was discovered".

SEC. 12. DESTRUCTION OR REMOVAL OF PROPERTY TO PREVENT SEIZURE.

Section 2232 of title 18, United States Code, is amended-

(1) by striking subsections (a ) and (b);

(2) by inser ting "(e) FO REIGN INTELLIG ENCE  SURV EILLA NCE.-" before "W hoever, having kno wledge th at a
Federal officer";

(3) by redesignating subsection (c) as subsection (d); and
(4) by inserting before subsection (d), as redesignated, the following:

"(a) DESTRUCTION OR  REMOVAL  OF PROPERTY  TO PREVENT  SEIZURE.-Whoever, before, during, or after
any search for or seizure of property by *H2045 any person authorized to make such search or seizure, knowingly destroys,
damages, wastes, disposes of, transfers, or otherwise takes any action, or knowingly attempts to destroy, damage, waste,
dispose of, transfer, or otherwise take any action, for the purpose of preventing or impairing the Government's lawful
authority to take such property into its custody or control or to continue holding such property under its lawful custody and
control, shall be fined under this title or imprisoned not more than 5 years, or both.
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"(b) IMPAIRMENT OF IN REM  JURISDICTION.-Whoever, knowing that property is subject to the in rem jurisdiction
of a United  States court for purposes of civil forfeiture unde r Federal law , knowingly and w ithout autho rity from tha t court,
destroys, damages, wastes, disposes of, transfers, or otherwise takes any action, or knowingly attempts to destroy, damage,
waste, disp ose of, trans fer, or otherw ise take any  action, for the  purpose o f impairing o r defeating th e court's continuing in
rem jurisdiction over the property, shall be fined under this title or imprisoned not more than 5 years, or both.

"(c) NOTIC E OF SEARCH  OR EXECUTIO N OF SE IZURE W ARRA NT OR WARR ANT O F ARRE ST IN
REM.-W hoever, having knowledge that an y person authorized  to make searches an d seizures, or to execute a se izure
warrant or warrant of arrest in rem, in order to prevent the authorized seizing or securing of any person or property, gives
notice or attempts to give notice in ad vance of the search, se izure, or execution of a  seizure warrant or warrant of arre st in
rem, to any person shall be fined under this title or imprisoned not more than 5 years, or both.".

SEC. 13. FUNGIBLE PROPERTY IN BANK ACCOUNTS.

(a) IN GENERAL.-Section 984 of title 18, United States Code, is amended-

(1) by striking subsection (a) and redesignating subsections (b), (c), and  (d) as subsections (a), (b), and (c), respectively;

(2) in subsection (a), as redesignated-

(A) by striking "or other fungible property" and inserting "or precious metals"; and

(B) in paragraph (2), by striking "subsection (c)" and inserting " subsection (b)";

(3) in subsection (c), as redesignated-

(A) by striking paragraph (1) and inserting the following: "(1) Subsection  (a) does not apply to an action against funds
held by a financial institution in an interbank account unless th e accoun t holder knowingly  engaged  in the offense that is
the basis for the forfeiture."; and

(B) in paragraph (2), by striking "(2) As used in this section, the term" and inserting the following:

"(2) In this subsection-

"(A) the term 'financial institution' includes a foreign bank (as defined in section 1(b)(7) of the International Banking
Act of 1978 (12 U.S.C. 3101(b)(7))); and

"(B) the term"; and

(4) by adding at the end the following:

"(d) Nothing in this section may be construed to limit the ability of the Government to forfeit property under any
provision  of law if the p roperty involved in the  offense giv ing rise to the forfeiture or p roperty traceable there to is available
for forfeiture.".

SEC. 14. FUGITIVE DISENTITLEMENT.

(a) IN GENERAL.-Chapter 163 of title 28, United States Code, is amended by adding at the end the following:
"s2466. Fugitive disentitlement

"A judicial officer may  disallow a person from  using the resources of the  courts of the United State s in furtherance of a
claim in any related civil forfeiture action or a claim in third party proceedings in any related criminal forfeiture action
upon a finding that such person-

"(1) after no tice or know ledge of the  fact that a wa rrant or process has been issued for his apprehension, in o rder to
avoid criminal prosecution-

"(A) purposely leaves the jurisdiction of the United States;

"(B) declines to enter or reenter the United States to submit to its jurisdiction; or

"(C) otherwise evades the jurisdiction of the court in which a criminal case is pending against the person; and
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"(2) is not confined or held in custody in any other jurisdiction for commission of criminal conduct in that jurisdiction.".

(b) CONFORMING  AMENDM ENT.-The analysis for chapter 163 of title 28, United States Code, is amended by
adding at the end the following:

"2466. Fugitive disentitlement.".

(c) EFFECTIVE DATE.-The amendments made by this section shall apply to any case pending on or after the date of
enactment of this Ac t.

SEC. 15. ENFORCEMENT OF FOREIGN FORFEITURE JUDGMENT.

(a) IN GENERAL.-Chapter 163 of title 28, United States Code, is amended by adding at the end the following:

"s2467. Enforcement of foreign judgment

"(a) DEFINITIONS.-In this section-

"(1) the term  'foreign na tion' means a country  that has become a party to the Un ited Nations Convention Against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances (re ferred to in this section as the 'United Nations Convention') or a
foreign jurisdiction with which the United States has a treaty or other formal international agreement in effect providing for
mutual forfeiture assistance; and

"(2) the term 'forfeiture or confiscation judgment' means a final order of a foreign nation compelling a person or entity-

"(A) to pay a sum of money representing the proceeds of an offense described in Article 3, Paragraph 1, of the United
Nations Convention, or any foreign offense described in section 1956(c)(7)(B) of title 18, or property the value of which
corresponds to such proceeds; or

"(B) to forfeit property involved in or traceable to the commission of such offense.

"(b) REVIE W BY A TTORN EY GENERA L.-

"(1) IN GENERAL.-A foreign nation seeking to have a forfeiture or confiscation judgment registered and enforced by a
district court of the United States under this section shall first submit a request to the Attorney General or the designee of
the Attorney General, which request shall include-

"(A) a summary of the facts of the case and a description of the proceedings that resulted in the forfeiture or confiscation
judgmen t;

"(B) certified  copy of the  forfeiture or confiscation  judgmen t;

"(C) an affidavit or sworn declaration establishing that the defendant received notice of the proceedings in sufficient
time to enab le the defendant to defend agains t the charges and that the  judgmen t rendered  is in force and  is not subjec t to
appeal; and

"(D) such additional information and evidence as may be required by the Attorney General or the designee of the
Attorney  General.

"(2) CERTIFICATION OF REQ UEST.-The Attorney General or the designee of the Attorney General shall determine
whether, in the interest of justice, to certify the request, and such decision shall be final and not subject to either judicial
review or review under subchapter II of chapter 5, or chapter 7, of title 5 (commonly known as the 'Administrative
Procedure Act').

"(c) JURISD ICTION AND V ENUE.-

"(1) IN GENERAL.-If the Attorney General or the designee of the Attorney General certifies a request under subsection
(b), the Un ited States may file an application on  behalf of a fo reign nation  in district cour t of the United States seeking to
enforce the foreign forfeiture or confiscation judgment as if the judgment had been entered by a court in the United States.

"(2) PROC EEDINGS.-In a proceeding filed under parag raph (1)-
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"(A) the United States shall be the applicant and the defendant or another person or entity affected by the forfeiture or
confiscation judgment shall be the  respondent;

"(B) venue shall lie in the district court for the District of Columbia or in any other district in which the defendant or the
property that may be the basis for satisfaction of a judgment under this section may be found; and

"(C) the district court shall have personal jurisdiction over a defendant residing outside of the United States if the
defendant is served with process in accordance with rule 4 of the Federal Rules of Civil Procedure.

"(d) ENTR Y AND  ENFOR CEMENT OF JU DGME NT.-

"(1) IN GENERAL.-The district court shall enter such orders as may be necessary to enforce the judgment on behalf of
the foreign  nation unle ss the court fin ds that-

"(A) the judgment was rendered under a system that provides tribunals or procedures incompatible with the require-
ments of due process of law;

"(B) the fo reign cour t lacked personal jurisd iction over th e defendant;

"(C) the foreign court lack ed jurisdiction over the subject matter;

"(D) the defendant in  the proceedings in the  foreign court did not receive notice of the proc eedings in  sufficient time  to
enable him or her to defend; or

"(E) the judgment was obtained by fraud.

"(2) PROCESS.-Process to enforce a judgment under this section shall be in accordance with rule 69(a) of the Federal
Rules of Civil Procedure.

"(e) FINALITY OF FOREIGN  FINDINGS.-In entering orders to enforce the judgment, the court shall be bound by the
findings of  fact to the extent that they a re stated in the  foreign forfeiture or con fiscation judgment.

"(f) CURRENCY CO NVERSION.-The rate of exchange in effect at the time the suit to enforce is filed by the foreign
nation shall be used in calcu lating the amount stated in an y forfeiture or confiscation judg ment requiring the pay ment of a
sum of money submitted for registration.".

(b) CONFORMING  AMENDM ENT.-The analysis for chapter 163 of title 28, United States Code, is amended by
adding at the end the following:

"2467. Enforcement of foreign judgment.".

SEC. 16. ENCOURAGING USE OF CRIMINAL FORFEITUR E AS A N ALTERN ATIVE  TO CIV IL FORFEI-
TURE.

Section 2461 of title 28, United States Code, is amended by adding at the end the following:

"(c) If a forfeitu re of prope rty is authorized in connection with  a violation o f an Act of C ongress, and any pe rson is
charged in an indictment or information with such violation but no specific statutory provision is made for criminal
forfeiture up on conviction, the Government may include the fo rfeiture in the in dictment o r information in accordance with
the Federa l Rules of C riminal Procedure, an d upon co nviction, the court sha ll order the fo rfeiture of the  property in
accordance with the procedures set forth in section 413 of the Controlled Substances Act (21 U.S.C. 853), other than
subsection (d) of that section.".

SEC. 17. ACCESS TO RECORDS IN BANK SECRECY JURISDICTIONS.

Section 986 of title 18, United States Code, is amended by adding at the end the following:

"(d) ACCE SS TO RECORDS IN BA NK SEC RECY JURISDICTIONS.-

"(1) IN GENERAL.-In any civil forfeiture case, or in any ancillary proceeding in any criminal forfeiture case governed
by section 413(n) of the Controlled Substances Act (21 U.S.C. 853(n)), in which-

"(A) financial records  located in a fo reign coun try may be  material-
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"(i) to any claim or to the ability of the Government to respond to such claim; or

"(ii) in a civil forfeiture case, to the ability of the Government to establish the forfeitability of the property; and
*H2046

"(B) it is with in the capacity of the cla imant to waive the claim ant's rights un der applicable financia l secrecy law s, or to
obtain the records so that such records can be made available notwithstanding such secrecy laws; the refusal of the claimant
to provide the records in response to a discovery request or to take the action necessary otherwise to make the records
available shall be grounds for judicial sanctions, up to and including dismissal of the claim with prejudice.

"(2) PRIVILEGE.-This subsection shall not affect the right of the claimant to refuse production on the basis of any
privilege guaranteed by the Constitution of the United States or any other provision of Federal law.".

SEC. 18. APPLICATION TO ALIEN SMUGGLING OFFENSES.

(a) AMENDMEN T OF THE IMMIGR ATION AND  NATIONALITY  ACT.-Section 274(b) of the Immigration and
Nationality Act (8 U.S.C. 1324(b)) is amended to read as follows:

"(b) SEIZURE AND FORFEITUR E.-

"(1) IN GENERAL.-Any conveyance, including any vessel, vehicle, or aircraft, that has been or is being used in the
commission of a violation of subsection (a), the gross proceeds of such violation, and any property traceable to such
conveyance or proceeds, shall be seized and subject to forfeiture.

"(2) APPLICABLE PROC EDURES.-Seizures and forfeitures under this subsection shall be governed by the provisions
of chapter 46 of title 18, United States Code, relating to civil forfeitures, including section 981(d) of such title, except that
such duties as are imposed upon the Secretary of the Treasury under the customs laws described in that section shall be
performed by such  officers, agents, and other persons  as may be  designated  for that purpose by the  Attorney  General.

"(3) PRIMA FACIE EVIDENC E IN DETERMINA TIONS OF VIOLA TIONS.-In determining whether a violation of
subsection (a) has occurred, any of the following shall be prima facie evidence that an alien involved in the alleged
violation had not received prior official authorization to come to, enter, or reside in the United States or that such alien had
come to, entered, or remained in the United States in violation of law:

"(A) Records of any judicial or administrative proceeding in which that alien's status was an issue and in which it was
determined that the alien had not received prior official authorization to come to, enter, or reside in the United States or that
such alien had come to, entered, or remained in the United States in violation of law.

"(B) Official records of the Service or of the Department of State showing that the alien had not received prior official
authorization to come to, enter, or reside in the United States or that such alien had come to, entered, or remained in the
United States in violation of law.

"(C) Testimony, by an immigration officer having personal knowledge of the facts concerning that alien's status, that the
alien had not received prior official authorization to come to, enter, or reside in the United States or that such alien had
come to, entered, or remained in the United States in violation of law.".

(b) TECHNICAL COR RECTIONS TO E XISTING CRIMINAL  FORFEITURE A UTHORITY.-Section 982(a)(6) of
title 18, United States Code, is amended-

(1) in subparagraph  (A)-

(A) by inserting "section 274(a), 274A(a)(1), or 274A(a)(2) of the Immigration and Nationality Act or" before "section
1425" the first place it appears;

(B) in clause (i), by striking "a violation of, or a conspiracy to violate, subsection (a)" and inserting "the offense of
which the person is convicted"; and

(C) in subc lauses (I) and (II) of clause (ii), by striking  "a violation  of, or a conspiracy to vio late, subsec tion (a)" and  all
that follows through "of this title" each place it appears and inserting "the offense of which the person is convicted";

(2) by striking subparagraph (B); and

(3) in the second sentence-
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(A) by striking "The court, in imposing sentence on such person" and inserting the following:

"(B) The court, in imposing sentence on a person described in subparagraph  (A)"; and

(B) by striking "this subparagraph" and inserting "that subparagraph".

SEC. 19. ENHANCED VISIBILITY OF THE ASSET FORFEITURE PROGRAM.

Section 524(c)(6) of title 28, United States Code, is amended to read as follows:

"(6)(A) The Attorney General shall transmit to Congress and make available to the public, not later than 4 months after
the end of each fiscal year, detailed reports for the prior fiscal year as follows:

"(i) A report on total deposits to the Fu nd by Sta te of depos it.

"(ii) A report on total expenses paid  from the Fu nd, by category of expense and recipient agency, inc luding equ itable
sharing payments.

"(iii) A report describing the number, value, and types of properties placed into official use by Federal agencies, by
recipient agency.

"(iv) A report describing the number, value, and types of properties transferred to State and local law enforcement
agencies, by recipient agency.

"(v) A report, by type of disposition, describing the number, value, and types of forfeited property disposed of during
the year.

"(vi) A report on the year-end inventory of property under seizure, but not yet forfeited, that reflects the type of
property, its estimated value, and the estimated value of liens and mortgages outstanding on the property.

"(vii) A report listing each property in the year-end inventory, not yet forfeited, with an outstanding equity of not less
than $1,000,000.

"(B) The Attorney General shall transmit to Congress and make available to the public, not later than 2 months after
final issuance, the audited financial statements for each fiscal year for the Fund.

"(C) Reports under subparagraph (A) shall include information with respect to all forfeitures under any law enforced or
administered by the Department of Justice.

"(D) The transmittal and publication requirements in subparagraphs (A) and  (B) may be satisfied by-

"(i) posting the reports on an Internet website maintained by the Department of Justice for a period of not less than 2
years; and

"(ii) notifying the Comm ittees on the Judiciary of the H ouse of Representatives and the Sena te when the reports are
available electronically.".

SEC. 20. PROCEEDS.

(a) FORFE ITURE O F PROC EEDS.-Section 981(a)(1)(C) o f title 18, United States Code, is amended by striking  "or a
violation of section 1341" and all that follows and inserting "or any offense constituting 'specified unlawful activity' (as
defined in section 1956(c)(7) of this title), or a conspiracy to commit such offense.".

(b) DEFINITION OF PROCE EDS.-Section 981(a) of title 18, United States Code, is amended by adding at the end the
following:

"(2) For purposes of paragraph (1), the term 'proceeds' is defined as follows:

"(A) In cases involving illegal goods, illegal services, unlawful activities, and telemarketing and health care fraud
schemes, the term ' proceeds' means property of any kind obtained directly or indirectly, as the result of the commission of
the offense giving rise to forfeiture, and any property traceable thereto, and is not limited to the net gain or profit realized
from the offense.
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"(B) In cases involving lawful goods or lawful services that are sold or provided in an illegal manner, the term 'proceeds'
means the  amount o f money acquired through the illegal transactio ns resulting  in the forfeiture, less the direct costs
incurred in providing the goods or services. The claimant shall have the burden of proof with respect to the issue of direct
costs. The direct costs shall not include any part of the overhead expenses of the entity providing the goods or services, or
any part of the income taxes paid by the entity.

"(C) In cases involving fraud in the process of obtaining a loan or extension of credit, the court shall allow the claimant
a deduction from the fo rfeiture to the extent that the  loan was  repaid, or the debt was satisfied, w ithout any fin ancial loss to
the victim.".

SEC. 21. EFFECTIVE DATE.

Except as provided in section 14(c), this Act and the amendments made by this A ct shall apply to any forfeiture
proceedin g commenced on  or after the da te that is 120 days after the  date of enactment of th is Act.

The SPEAKER pro tempore.

Pursuant to the rule, the gentleman from Illinois (Mr. HYDE) and the gentlewoman from Texas (Ms. JACKSON-LEE)
each will control 20 minutes.

The Chair recog nizes the gentleman from Illinois (Mr. HYD E).

GENERAL LEAVE

Mr. HYDE.

Mr. Speaker, I ask unanimous consent that all Members may have 5 legislative days within which to revise and extend
their remarks on H.R. 1658.

The SPEAKER pro tempore.

Is there objection to the request of the gentleman from Illinois?

There was no objection.

Mr. HYDE.

Mr. Speaker, I yield myself such time as I may consume.

(Mr. HYD E asked and w as given permission to revise and extend his rem arks.)

Mr. HYDE.

Mr. Speaker, this bill represents the culmination of a 7-year effort to reform our Nation's civil asset forfeiture laws. We
would not be here today without the momentum generated by the House's passage of H.R. 1658 last June by the
overwhelming vote of 375-48. That vote was made possible by the tireless support of my colleagues, the gentleman from
Michigan (Mr. C ONYE RS), the ranking m ember of the Committee on the Judiciary ; the gentleman from G eorgia (Mr.
BARR); and the gentleman from M assachusetts (Mr. FRANK) and their staffs.

House passage was also mad e possible by the support of a multitude of organizations w ho put aside their differen ces to
work toward a common goal: the National Association of Criminal Defense Lawyers, Americans for Tax Reform, the
American Civil Liberties Union, the National Rifle Association, the American Bar Association, the National Association of
Realtors, the Credit Union National Asso ciation, the A merican B ankers Association, th e Aircraft O wners and Pilots
Association, the National Association of Home Builders, the Boat Owners Association of the United States, United States
Chamber of Commerce, the National Apartment Association, the American Hotel and Motel Association, and the Law
Enforcement Alliance of America.

H.R. 1658 only got us throug h the Hou se. Forfeitu re reform w ould not *H2047 have become a reality had the cause not
been adopted by ORRIN HATCH, the chairman of the Senate Committee on the Judiciary; and PAT LEAHY, the
committee's ranking member. I owe a debt of gratitude to the Senators and their staffs for succeeding in crafting a bill that
could get through the Senate and yet retain all the necessary elements of reform.
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I must thank Senators SESSIONS and SCHUM ER and their staffs for negotiating in the utmost good faith in helping
craft a bill that both reforms our forfeiture laws and yet leaves civil forfeitures as an important crime-fighting tool for
Federal, S tate, and local law enfo rcement.

Similar thanks must go to Attorney General Reno and Assistant Attorney General Robert Raben. They can all be proud
of what they helped to accomplish.

I also must thank our fo rmer colleague Bob  Bauman and Brenda Grantland of Forfeiture En dangers A merican R ights
for their long and dedicated work on behalf of forfeiture reform, and Chicago Tribune columnist Stephen Chapman for first
alerting me to the great abuses of forfeiture laws.

And I must thank  David Smith, w ho has been there since the beginning. D avid helped me d raft my first forfeiture
reform bill, the Civil Asset Forfeiture Reform Act of 199 3, and help ed draft Senators LE AHY's and HA TCH's  reform bill
and helped draft the Senate-passed bill we  are considering today . This bill is truly  his accomplishment.

And fina lly, George Fishman of our Committee  on the Jud iciary staff has been tireless in helping  shepherd  this
legislation through the House and Senate.

Let me briefly outline the main points of H.R. 1658 as passed by the Senate. The bill makes eight fundamental reforms:

(1) The bill requires the G overnment to prove by a preponderance of the ev idence tha t the proper ty is subject to
forfeiture. Currently, when a property owner goes to Federal court to challenge a seizure of property, all the Government
needs to do is make an initial showing of probable cause that the property is subject to civil forfeiture. The owner then must
establish tha t the proper ty is innocen t.

(2) The bill provides that if the Government's theory of forfeiture is that the property was used to commit or facilitate the
commission of a crime or was involved in the commission of a crime, the Government must show that there was a
substantial connection between the property and the crime.

(3) The bill p rovides tha t property can be released by a Federal cou rt pending  final dispositio n of a civil forfeiture case if
continued possession by the Government would cause the property owner substantial hardship, such as preventing the
functioning of a business or leaving an individ ual homeless, and the  likely hardship outweighs the risk s that the property
will be destroyed, dam aged, lost, concealed o r transferred if returned to the ow ner.

(4) The bill p rovides tha t property owners w ho substan tially prevail in  court proceedings ch allenging the seizure of  their
property will receive reasonable attorney's fees. In addition, the bill allows a court to provide counsel for indigents if they
are represented by appointed counsel in related criminal cases. Currently, property owners who successfully challenge the
seizure of their property almost never are awarded attorney's fees. In addition, indigents have no right to appointed counsel
in civil forfeiture cases.

(5) The bill eliminates the cost bond requirement, under which a property owner must now post a bond of the lesser of
$5,000 o r 10 percen t of the value  of the property seized m erely for the  right to conte st a civil forfeitu re in Federal court.
The bill provides that if a court finds that a claimant's assertion of an interest in property was frivolous, the court may
impose a civil fine.

(6) The bill creates a uniform innocent owner defense for all Federal civil forfeiture statutes. Importantly, the defense
protects property owners who  have given timely no tice to the po lice of the illega l use of their p roperty and have in a  timely
fashion revoked or made a good faith attempt to revoke permission to use the property from those engaging in the illegal
conduct.

(7) The bill allows property owners to sue the Federal Government for compensation for damage to their property when
they prevail in civil forfeiture actions. Currently, the Federal Government is exempt from liability for damage caused
during the handling or storage of property being detained by law enforcement officers.

(8) The bill provides a uniform definition of the forfeitable proceeds of criminal acts. In cases involving illegal goods or
services, unlawful activities and telemarketing and health care fraud schemes, proceeds are properties obtained directly or
indirectly as a result of the comm ission of the offenses giving  rise to forfeiture, and any properties traceable thereto, and are
not limited to the net gain or profit realized from the offenses. In cases involving lawful goods or services that are sold or
provided  in an illegal manner, proceeds are m oney acquired through the illega l transactions less the direc t costs incurre d in
providing the goods or services.

H.R. 1658 also contains a number of provisions addressing the needs of the Justice Department and State and local law
enforcem ent.
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These include increasing the availability of criminal forfeiture and the civil forfeiture of the proceeds of crimes, relaxing
the statute of limitations governing civil forfeiture actions, allowing Federal courts discretionary use of the fugitive
disentitlement doctrine,  allowing F ederal cou rts to enhance forfeiture  judgmen ts of foreign n ations, allow ing Federal courts
to impose  sanctions up to and inc luding dism issal of an ow ner's claim if p roperty ow ners who  have filed c laims in civil
forfeiture cases refuse to provide the government with access to potentially material financial records in foreign countries,
and allowing Federal courts to issue civil restraining orders against property where there is a substantial probability the
government will prevail in civil forfeiture actions.

This bill is one we can  all be proud  of. It returns civ il asset forfeiture to the ranks of respected law enfo rcement tools
that can be  used without risk to the  civil liberties and property  rights of Am erican citizen s. We are a ll better off that th is is
so.

Mr. Speaker, I insert into the RECORD at this point a Congressional Budget Office letter on this matter. I urge my
colleagues to support this bill today.

U.S. CONGRESS C ONGRESSION AL BUDGE T OFFICE, Washington, DC, April 5, 2000.
Hon. ORRIN G. HATC H, Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR MR. CH AIRMAN: The Congressional Budget Office has prepared the enclosed cost estimate for H.R. 1658, the
Civil Asset Forfeiture Reform Act of 2000.

If you wish further details on this estimate, we will be pleased to provide them. The CBO staff contacts are Lanette J.
Keith (for federal costs), who can be reached at 226-2860, and Shelley Finlayson (for the state and local impact), who can
be reached at 225-3220.

Sincerely,
BARRY B. ANDERSON
(For Dan L. C rippen, Director).
Enclosure.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

H.R. 1658-Civil Asset Forfeiture Reform Act of 2000

Summary:  H.R. 1658 would make many changes to federal asset forfeiture laws that would affect the processing of
about 60,000 civil seizures conducted each year by the Department of justice (DOJ) and the Department of the Treasury.
(The Treasury Department makes an additional 50,000 seizures annually that would not be affected by this act.) Assuming
appropriation of the necessary amounts, CBO estimates that implementing H.R. 1658 would cost $9 million over the
2001-2005 period to pay for additional co sts of court-appointed counsel that would be  authorized by this legislation. In
addition, en acting the leg islation would affect dire ct spending and rece ipts; therefore , pay-as-yo u-go procedures would
apply.

Because CB O expects that enac ting H.R. 1658  would result in fewer civil seizures by DOJ and the Treasury
Department, we estimate that governmental receipts (i.e., revenues) deposited into the Assets Forfeiture Fund and the
Treasury Forfeiture Fund would decrease by about $115 million each year beginning in fiscal year 2001. Under current
law, both forfeiture funds are authorized to collect revenue and spend the balance without further appropriation. Thus, the
correspon ding direct spending  from the tw o funds w ould also decline, but w ith some lag . CBO estimates tha t enacting th is
provision would decrease projected surpluses by a total of $46 million over the fiscal years 2001 and 2002 (the difference
between  lower revenues and lower d irect spend ing over those years) , *H2048 but that by  fiscal year 20 03 the changes in
receipts and spending  would be equal, resulting in no net budge tary impact thereafter.

H.R. 1658 a lso would require the  Legal Services Corporation (LSC ) to represent certain claimants in civ il forfeiture
cases and  would require the fed eral government to re imburse the LSC fo r its costs. CB O estimate s that this prov ision wou ld
increase direct spending by $5 million over the 2001-2005 period.

In addition, H.R. 1658 would make the federal government liable for any property damage, attorney fees, and
pre-judgment and post-judgment interested payments on certain assets to prevailing parties in civil forfeiture proceedings.
CBO cannot estimate either the likelihood or the magnitude of such awards because there is no basis for predicting either
the outcome of possible litigation or the amount of compensation.
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H.R. 1658 contains no intergovernmental or private-sector mandates as defined in the Unfunded Mandates Reform Act
(UMRA), but CBO expects that enacting this legislation would lead to a reduction in payments to state and local
governments from the Assets Forfeiture Fund and the Treasury Forfeiture Fund.

Description of the Act's major provisions: H.R. 1658 would make various changes to federal laws relating to the
forfeiture of civil assets. In particular, the act would:

Establish a short statutory time limit for the federal government to notify interested parties of a seizure and to file a
complain t;

Eliminate the cost bond requirement, whereby claimants have to post bond in an amount of the lesser of $5,000 or 10
percent of the value of the seized property (but not less than $250) to preserve the right to contest a forfeiture;

Permit federal courts to appoint counsel for certain indigent claimants;

Increase the federal government's burden of proof to a preponderance of the evidence;

Require the federal government to compensate prevailing claimants for property damage;

Establish the federal governmen t's liability for payment of a ttorney fees  and pre-judgment and post-jud gment inte rest;
and

Authorize the use of forfeited funds to pay restitution to crime victims.

Estimated cost to the Federal Government: As shown in the following table, CBO estimates that implementing H.R.
1658 would increase discretionary spending for court-appointed counsel by $9 million over the 2001-2005 period,
assuming  appropria tion of the necessary funds. (For the purposes of this estima te. CBO assumes that spending for this
purpose would be funded with appropriated amounts from the Defender Services account.) In addition, we estimate that
over the 2001-2005 period, the reductions in direct spending of funds from forfeited assets would be smaller than the
reductions in revenues estimated to occur as a result of enacting H.R. 1658, resulting in a net cost of $46 over the five-year
period. Finally, CBO estimates that additional payments to the Legal Services Corporation would be about $1 million each
year. The costs of this legislation fa ll within budget function  750 (administration of justice).

Basis of estimate: For purposes of this estimate, CBO assumes that H.R. 1658 will be enacted by the end of fiscal year
2000 and that the necessary amounts will be appropriated for each fiscal year. We also assume that outlays for defender
services and the use of forfeiture receipts will continue to follow historical patterns.
Spending subject to appropriation

H.R. 1658 would allow for court-appointed counsel for certain parties contesting a forfeiture who already have been
appointed counsel in a related criminal case. The act also would eliminate the requirement that claimants post bond befo re
the case is tried  in federal court. Consequently, C BO antic ipates that enacting H.R . 1658 would make it easier for people
whose assets have been seized to challenge the forfeiture of such assets. Based on information from DOJ, we estimate that
the percentage of seizures that would result in contested civil cases would increase from 5 percent annually to at least 20
percent in fiscal year 2001. As the defense bar becomes increasingly aware of and more familiar with the provisions of
H.R. 1658, C BO expec ts that the percentage of con tested civil cases would inc rease to about 30 percent each year.

While the decision to appoint counsel would be at the discretion of the judge assigned to each case, CBO expects that
judges would not want to encourage litigation in many cases. Moreover, CBO expects that many of the contested cases
would involve larger assets, and such cases usually do not involve indigent claimants who would need court-appointed
counsel. Based on information from DOJ, CBO estimates that a small number of indigent claimants in civil forfeiture cases
would a lso have a c riminal case  pending.  Specifically , we estima te that court-appointed  counsel w ould be provided in
about 5 pe rcent of con tested civil cases. In additio n, because forfeiture cases involve property , the courts m ight have to
appoint more than  one attorney to represen t multiple claimants in the same  case. Historical data suggest an average of 1.5
claims per case.

While H.R. 1658 does not specify a level of compensation paid to court- appointed counsel for a civil forfeiture case,
CBO expects such payment would be equivalent to amounts paid in criminal cases. Based on information from the
Administrative Office of the United States Courts, CBO estimates that court- appointed counsel would be paid about
$3,000 per claimant per case. In total, we estima te that additional defender serv ices related to civil asset forfeiture
proceedings would cost about $9 million over the next five years.

In addition , other discre tionary spending cou ld be affected by this act. O n the one hand, the fed eral court system could
require additional resources in the future if additional cases are brought to trial and the amount of time spent on each case



CAFRA Legislative History May 2000 

453

increases. On the other hand, some savings in law enforcement resources could be realized if fewer seizures and conducted
each year. While CBO cannot predict the amount of any such costs or savings, we expect that, on balance, implementing
the act would result in no significan t additional d iscretionary  spending  other than the increases  for court-appointed co unsel.

Revenues and direct spending

Based on information from D OJ and the Treasury Depar tment, CB O estimate s that about 23,000 se izures that w ould
otherwise  occur each year und er current law  would be eliminated  under H.R. 1658 . (Such seizures primarily involve  assets
whose value is less than $25,000.) The various changes to civil forfeiture laws under this act would make proving cases
more difficult and more time-consuming for the federal government. In many instances, law enforcement agencies,
including the state and local agencies that work on investigations jointly with the federal government and then receive a
portion of the receipts generated from the forfeitures, many determine that certain cases, especially those with a value less
than $25,000, may no longer be cost-effective to pursue. While the federal government and other law enforcement agencies
would take a few  years following enactment of the legislation to realize the fu ll effects of its provisions on the forfeiture
and claims process, CBO expects that the total number of seizures would decrease by nearly 40 percent. CBO estimates
that such a reduction in seizures would reduce total forfeiture receipts by about $115 million in fiscal year 2001 and by
$575 million over the 2001-2005 period.

The rece ipts deposited into the Assets Forfeitu re Fund and the Treasury For feiture fund  are used to p ay for all cos ts
associated with the operation of the forfeiture program, the payment of equitable shares of proceeds to foreign, state, and
local law enforcement agencies, and other expenses not directly associated with a forfeiture case, such as payment of
awards to informants. In recent *H204 9 years about 67 percent of total asset forfeiture receipts collected  in a given year are
spent in the same year in which they are collected; therefore, we estimate that enacting H.R. 1658 would result in a
decrease in  federal spending of $76 million in  fiscal year 20 01, $108  million in 2001, and $115 million  annually in
subsequent years.

In addition, H.R. 1658 would require the Legal Service Corporation to represent claimants in financial need and whose
claim involves an asset that is the claimant's primary residence. Under H.R. 1658, the court must enter a judgment in favor
of the LSC for the cost of legal representation. Based on historical data, CBO estimates that such judgments would increase
direct spending by ab out $1 million a year.

Additional potential budgetary  impacts

In addition, this act would make the federal government liable for any property damage, attorney fees, and pre-judgment
and post-judgment interest payments on certain assets to prevailing parties in civil forfeiture proceedings. However, CBO
cannot estimate either the likelihood or the magnitude of such awards because there is no basis for predicting either the
outcome of possible litigation or the amount of compensation. Compensation payments could come from appropriated
funds or occur without further appropriation from the Judgment Fund, or from both sources.

Pay-as-you-go considerations: The Balanced Budget and Emergency Deficit Control Act sets up pay-as-you-go
procedures for legislation affecting direct spending or receipts. The following table summarizes the estimated pay-as-you-
go effects of H.R. 1658. For the purposes of enforcing pay-as-you-go procedures, only the effects in the current year, the
budget year, and the succeeding four years are counted.

Estimated impact on state, local, and tribal governments: H.R. 1658 contains no intergovernmental mandates as defined
in UMRA. However, because CBO expects that the seizure of assets would decline under the act, CBO estimates that
payments to state and local law enforcement agencies from the Assets Forfeiture Fund and the Treasury Forfeiture Fund
would decline by about $230 million over the 2001-2005 period. State and local law enforcement agencies receive, on
average, about 40 percent of the receipts in these forfeiture funds either because they participate in joint investigations that
result in the se izure of asse ts, or because they turn  over assets  seized in the ir own investigations to  the federal government,
which conducts the civil asset forfeiture case. In both cases the receipts from a seizure are accumulated in the funds and a
portion is dis tributed to sta te and loca l agencies according  to their involv ement.

Estimated impact on the private sector: This act would impose no new private-sector mandates as defined in UMRA.

Previous CBO transmitted a cost estimate for H.R. 1658 as reported by the House Committee on the Judiciary on June
18, 1999. While the two versions of the legislation are similar, we estimate they would have different costs. CBO estimates
the House version would result in a greater loss of forfeiture receipts, by $25 million annually, than the version approved
by the Senate Co mmittee on the Judiciary  because the House version wou ld place the burden o f proof in assets forfeiture
cases more heavily on the federa l governm ent.

In addition, the House version of H.R. 1658 would not require payments to the Legal Services Corporation for
representa tion of certain  claimants w hose princ ipal residence has been seized. F inally, CBO estimate s that the Sen ate
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version of the legislation would authorize less spending than the House version for the legal representation of indigent
claimants because it res tricts the eligibility  requirements for this serv ice more than the House legislation. We estim ate this
representation would cost about $2 million annually under the Senate version and about $13 million annually under the
House version.

Estimate prepared by: Federal Costs: Lanette J. Keith. Impact on State, Local, and Tribal Governments: Shelley
Finlayson. Impact on the Private Sector: John Harris.

Estimate approved by: Peter H. Fontaine, Deputy Assistant Director for Budget Analysis.

Mr. Speaker, since no Committee Report was filed for H.R. 1658 by the Senate Judiciary Com mittee, the House
Judiciary Comm ittee Report remains the best legislative history as to the bill. See H.R . Rep. No. 106 -192 (1999). However,
since new provisions were added to the bill in the Senate and other provisions were modified from their original House
form, it will be useful for me to make a number of clarifying points.

STANDARD  OF PRO OF (SEC TION 2-CREATING 18 U .S.C. SEC. 983(C))

H.R. 1658, as amended by the  Senate, reduced the  standard of proof the go vernment has to m eet in civil asset forfeiture
cases from clear and convincing evidence to a preponderance of the evidence. While this is obviously a lower standard,
Congress remains extremely dubious as to the probative value of certain types of evidence in meeting this standard.

First, as noted in the Committee Report to H.R. 1658, Congress is very skeptical that a person's carrying of "unreason-
ably large" quantities of cash is indicative of involvement in the drug trade. See H.R. Rep. No. 106-192 at 8. Many federal
courts have ruled that a person's carrying of large amounts of cash does not even meet the current government burden of
probable cause. The Seventh Circuit so ruled in U.S. v. $506,231 in U.S. Currency, 125 F. 3d 442 (7th Cir. 1997). The
court found that "<a>s far as we can tell, no court in the nation has yet held that, standing alone, the mere existence of
currency , even a lot o f it, is illegal. We are certainly  not willing to  be the first to so  hold." Id. at 4 52. The court also fou nd it
necessary  to remind a  U.S. Atto rney that "the government may  not seize money, eve n half a million dollars, based on its
bare assum ption that most people  do not have huge sums of money lying about, and  if they do, they must be in volved in
narcotics trafficking or some other sinister activity." Id. at 454 (emphasis in original). The Ninth Circuit found similarly.
See U.S. v. $191,910 in U.S. Currency, 16 F.3d 1051, 1072 (9th Cir. 1994) ("<A>ny amount of money, standing alone,
would probably be insufficient to establish probable cause for forfeiture."); See also U.S. v. One Lot of U.S. Currency
($36,634), 103 F.3d 1048, 1055 n.9 (1st Cir. 1997); U.S. v. $121,100, 999 F.2d 1503 , 1507 (11th Cir. 1993). Congress
disagrees with those courts that have suggested otherwise. See U.S. v. $37,780 in U.S. Currency, 920 F.2d 159, 162 (2nd
Cir. 1990). Clearly, if large am ounts of cash do no t meet the probable cau se standard, they do not meet the higher standard
of preponderance of the evidence.

The governm ent can rely on large am ounts of cash in conjunction with other evidence in attempting to meet its standard
of proof. For instance, large amounts of cash found in proximity to drugs are often relied upon. However, the probative
value of this evidence is much lower when the amount of drugs found is consistent with personal use. See U.S. v. Real
Property L ocated at 110 Collier D r., 793 F. Supp. 1048, 1052 (N .D. Ala. 1992) ("The simultan eous prese nce of $8,861 in
mildewed currency and a small amount of drugs for personal use . . . does not establish probable cause that the currency
was intended to be used for the exchange of drugs.")

In any event, the relative evidentiary contribution of cash in meeting a standard of proof, especially one raised above
mere probable cause, should rarely be significant. Why? As the court found in U.S. v. One Lot of U.S. Currency Totalling
$14,665, 33 F. Supp.2d 47 (D. Mass. 1998), reliance on cash can involve invidious assumptions: "<m>any immigrants and
Americans w ith limited means-hard w orking and law abiding-prefer to use cash  in lieu of bank accoun ts and credit cards. *
* * Indeed, the whole notion that carrying cash is indicative of illegal conduct reflects class and cultural biases that are
profoundly troubling." Id. at 53-54.

Of especially little probative value is the method by which cash is carried. As the court found in One Lot of U.S.
Currency Totalling $14,665:

I do not doubt that drug couriers and dealers use rubber bands to bundle their illgotten gains. However, drug dealers also
presumably use belts to hold up their trousers; under the government's analysis, if <the claimant> was wearing a belt at the
time of the seizure, it would suggest his involvement with illegal activity. Although many courts appear to disagree, I find
that the governmen t's 'rubber band' hypo thesis doesn't stretch quite that far.

Id. at 54 (footnotes omitted). See also $506,231 in U.S. Currency, 125 F.3d at 452.

The second typ e of evidence whose probative value is questioned by Congress is the fact that airline tickets are
purchased with cash. See H.R. Rep. No. 106-192 at 8. See also One Lot of U.S. Currency ($36,634), 103 F.3d at 1055 n. 9.
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U.S. v. $40,000 in U.S. Currency, 999 F. Supp. 234, 238 (D.P.R. 1998); U.S. v. Funds in the Amount of $9,800, 952 F.
Supp. 1254, 1261 (N.D. III. 199 6).

The third type of disfavored evidence is narcotic dog alerts on currency. As one commentator has noted:

It has been estimated that one out of every three circulating bills has been involved in a cocaine transaction. Cocaine and
other drugs attach to the oily surface of currency in a variety of ways. Each contaminated bill contaminates others as they
pass through cash *H2050 registers, cash drawers, wallets, and counting machines. If, in fact, a substantial part of the
currency in this country will cause a trained dog to alert, then the alert obviously has no evidentiary value.

Smith, 1 P rosecution  and Defe nse of For feiture Cases sec. 4.03 , p. 4- 82.3 (footnotes om itted). The author cites ex perts
finding that 70-97% of all currency is contaminated with cocaine. Id. at sec. 4.03, p. 4-82.1-4-82.2.

Many federal courts have agreed as to the low probative value of dog alerts. See, e.g., $506,231 in U.S. Currency, 125
F.3d at 453; Muhammed v. Drug Enforcement Agency, 92 F.3d 648, 653 (8th Cir. 1996)("The fact of contamination, alone,
is virtually meaningless and gives no hint of when or how the cash became so contaminated."); U.S. v. $5,000 in U.S.
Currency, 40 F.3d  846, 849  (6th Cir. 1994) ("<T>he evidentiary value of narcotic s dog's alert <  is> minimal.") (footno te
omitted); U.S. v. U.S. Currency, $30,060, 39 F.3d 1039 (9th Cir. 1994) ("'<T>he continued reliance of courts and law
enforcem ent officers on <drug d og alerts> to  separate 'leg itimate' currency from 'drug- connected' cu rrency is log ically
indefensible."' Id. at 1043, quoting Jones v. U.S. Drug Enforcement Administration, 819 F. Supp. 698, 721 (M.D. Tenn.
1993) (foo tnote omitted)); U.S. v . $53,082  in U.S. Currency, 985 F.2d 245 (6th Cir. 1993) ("< A> court should 'se riously
question the value of a  dog's alert w ithout other  persuasive  evidence . . . ."' Id. at 250-51 n.5, qu oting U.S . v. $80,760 in
U.S. Currency, 781 F. Supp. 462, 476 (N.D. Tex. 1991), aff'd, 978 F.2d 709 (5th Cir. 1992); One Lot of U.S. Currency
Totalling $14,665 , 33 F. Supp.2d a t 58. See also U.S. v. $639,558 in U.S . Currency, 955 F .2d 712, 714 n.2  (D.C. Cir.
1992). Dog alerts of little value in meeting a standard of probable cause, and are of even less value in meeting a standard of
preponderance of the evidence.

Adding the above factors together, "<t>he government must come forward with more than a 'drug-courier profile' and a
positive dog sniff <to meet the standard of probable cause>." Funds in the Amount of $9,800, 952 F. Supp. at 1261." As
the court ruled in $80,760 in U.S. Currency, 781 F. Supp. at 475, "< p>rofile characteristics are of little value in the
forfeiture context without other persuasive evidence establishing the requisite substantial connection." See also Jones, 819
F. Supp. at 719 ("The mere fact that a traveler matches some elements of a drug courier profile does not amount to even
articulable su spicion, much less pro bable cause."). The  same hold s true, to an ev en greater extent, when the stand ard is
preponderance of the evidence.

Lastly, "<a>n owner does not have to prove where he obtained money until the government demonstrates that it has
<met its burden> to believe the money is forfeitable." $506,231 in U.S. Currency, 125 F.3d at 454.

I should also note that while hearsay may be used to establish probable cause for seizure, see U.S. v. One 56 Foot Motor
Yacht N amed Ta huna, 702 F.2d 1276, 1282-83 (9th C ir. 1983), it is no t admissible  to establish the forfeitability o f property
by a prepo nderance  of the evidence. And, while the  governm ent may use evidenc e obtained  after the forfe iture complaint is
filed to establish the forfeitability of the property by a preponderance of the evidence, the government must still have had
enough evidence to establish probable cause at the time of filing (or seizure, if earlier). The bill is not intended to limit the
right of either party to bring a motion for summary judgment after the filing of the complaint pursuant to Fed. R. Civ. P.
56(a) or 56(b).

FACILITATING P ROPERTY (SECTION  2-CREATING 18 U.S.C. SEC. 983(C ))

While H.R. 1658 as it was introduced and originally passed in the House contained no provision reforming the standards
regarding "facilitation" forfeiture, this is an issue about which I have been long concerned. See Hyde, Forfeiting Our
Property Rights: Is Your Property Safe From Seizure? 61 (1995) I am gratified that it is addressed in the Senate amendment
to H.R. 1658.

There are many facilitation-type civil forfeiture provisions in the U.S. Code. Most importantly, the federal drug laws
make sub ject to civil forfe iture "<a> ll conveyances . . . wh ich are used , or intended  for use . . . in any manner to facilitate
the transportation, sale, receipt, posse ssion, or concealment of <controlled substan ces> . . . ." 21 U.S.C . sec. 881(a)(4).
They also  make sub ject to forfeiture "<a>ll m oneys, negotiable ins truments, and securitie s used or intended to be  used to
facilitate any violation of this subchapter . . . .", 21 U.S.C. sec. 881(a)(6), and "<a>ll real property . . . which is used, or
intended to be used, in any manner or part, to . . . facilitate the commission of a violation of this subchapter punishable by
more than one year's imprisonment . . . <,> " 21 U.S.C. sec . 881(a)(7). Also, federa l law make subjec t to civil forfeiture
"<a>ny property, real or personal, involved in a transaction or attempted transaction in violation of <certain money
laundering laws>  . . . ." 18 U.S.C. sec. 981 (a)(1)(A).
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How strong  need the connec tion be between the  "facilitating" property and the u nderlying crime? A s to 881(a)(6),
courts have interpreted its legislative history as requiring there to be a "substantial connection" between the property and
the crime. See Psychotropic Substances Act of 1978, Joint Explanatory Statements of Titles II and III, 95th Cong., 2nd
Sess., reprinted in 1978 U.S. Code Cong. & Admin News 9518, 9522.

As to 881(a)(7), many courts require there to be a substantial connection. See, e.g., U.S. v. Parcel of Land & Residence
at 28 Emery St., 914 F.2d 1, 3-4 (1st Cir. 1990); U.S. v. 26.075 Acres, Located in Swift Creek Township, 687 F. Supp.
1005 (E .D.N.C . 1988), aff'd  sub nom. U.S. v. Santoro, 866 F.2d 1538, 1542  (4th Cir. 1989); U.S.  v. Forfeiture , Stop Six
Center, 781 F. Supp. 1200, 1205-06 (N.D. Tex. 1991). Others do not. The Seventh Circuit has ruled that the facilitating
property need only have "more than an incidental or fo rtuitous connection to c riminal activ ity . . . ." U.S. v . Real Esta te
Known as 916 Douglas Ave., 903 F.2d  490, 493 (7th Cir. 19 90), cert. denied sub no m. Born v. U.S . 498 U.S. 1126 (1991).
See also U.S. v. P roperty at 4492 S. L ivonia Rd., 889 F .2d 1258, 1269  (2nd Cir. 1989) (test is "sufficient nexus").

How significant is the difference? The Seventh Circuit in 916 Douglas Ave. has found that "<t>he difference between
th<e substantial connection> approach and our own appears largely to be semantic rather than practical." 903 F.2d at 494.
This migh t be the case -the Fourth  Circuit has ruled that under the substantial conn ection test, "< a>t minimum, the pro perty
must have more than an incidental or fortuitous connection to criminal activity<!>" U.S. v. Schifferli, 895 F.2d 987, 990
(4th Cir. 1990). Some courts don't even fee l the need to  choose between the tests, ruling that facilitation has been shown in
particular cases under either test. See U.S. v. Rd 1, Box 1, Thompsontown, 952 F.2d 53, 57 (3rd Cir. 1991); U.S. v. Real
Property and Residence at 3097 S.W. 111th Ave., 921 F.2d 1551, 1556 (11th Cir. 1991), cert. denied, 111 S.Ct. 1090
(1991).

As to 881(a)(4), some courts have applied the substantial connection test. See U.S. v. 1966 Beechcraft Aircraft, 777
F.2d 947 , 953 (4th C ir. 1985); U .S. v. One  1979 Porsche Coupe, 709  F.2d 1424, 1426 (11th Cir. 1983). Othe rs have no t.
See U.S. v. 196 4 Beechcraft Ba ron Aircraft, 691 F.2d  725, 727 (5th Cir. 19 82), cert. denied, 461 U .S. 914 (1983).

H.R. 1658 provides that the substantial con nection test should be u sed whenever facilita ting property is subject to  civil
forfeiture under the U.S. Code. And the test is intended to mean something, it is intended to require that facilitating
property have a connection to the unde rlying crime significantly greater tha n just "incidental or fortuitous."

In one area  in particular, courts have  been much too libera l in finding fac ilitation. An e specially hig h standard  should
have to be met before we dispossess a person or family of their home. A primary residence should be accorded far greater
protection than mere personal property. See U.S. v. Certain Lots in Virginia Beach, 657 F. Supp. 1062, 1065 (E.D. Va.
1987). But, courts have not always felt this way in applying section 881(a)(7). In U.S. v. Premises and Real Property at 250
Kreag Rd., 739 F. Supp. 120, 124 (W.D.N.Y. 1990), the court found a home forfeitable because the owner grew 17 stalks
of marijuana in his backyard of home for personal use (standard used was unclear). See also U.S. v. One Parcel of Real
Property, 960 F.2d 200, 205 (1st Cir. 1992). The court in 916 Douglas Ave. found a home forfeitable on the basis of three
phone ca lls made to o r from it regarding the sa le of two ou nces of cocaine. "Th e loss of one 's home fo r the sale of a small
amount of cocaine is undoubtedly a harsh penalty", but that is what Congress intended. 903 F.2d at 494 (no substantial
connection needed). In U.S. v. Plescia, 48 F.3d 1452, 1462 (7th Cir. 1995), one phone call to set up a large drug deal
resulted in the forfeiture of a home (no substantial connection needed). See also U.S. v. Zuniga, 835 F. Supp. 622 (M.D.
Fla. 1993) (Und er a "substantial connec tion" or lesser test, ten calls involving drug offenses resulted in the forfeiture  of a
house (under a criminal forfeiture statute with an "identical" burden as 881(a)(7)).). None of these cases would meet the
substantial connection test provided in H.R. 1658.

Under the substan tial connection test, should an  entire bank accoun t be forfeitable because som e of its assets were
involved in money laundering? In U.S. v. All Monies ($477,048.62 in account #90-3617-3, 754 F. Supp. 1467 (D.Haw.
1991), the court ruled that under sec. 881(a)(6) and 18 U.S.C. sec. 981(a)(1)(A), the government showed probable cause
that an entire bank account worth approximately $477,000 was forfeitable for being involved in/facilitated drug and money
laundering offenses, not just the approximately $242,000 in the account representing the proceeds of a drug crime. The
court found that "both the legitimate and tainted money in the *H2051 account aided <the laundering of drug proceeds>.
The account provided a repository for the drug proceeds in which the legitimate money could provide a 'cover' for those
proceeds, thus making it more difficult to trace the proce eds." Id. at 1475-76 (su bstantial connection requ ired).

Such a doctrine can quickly lead to unfair and disproportionate results. The 10th Circuit presents the proper limitation:

<T>he mere pooling or commingling of tainted and untainted funds in an account does not, without more, render the
entire contents of the account subject to forfeiture. . . . <F>orfeiture of legitimate and illegitimate funds commingled in an
account is proper as long as the government demonstrates that the . . . <owner> pooled the funds to facilitate, i.e., disguise
the nature and source  of, his scheme. 

* * *
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U.S. v. Bornfield, 145 F.3d 1123, 1135 (10th Cir. 1998) (criminal forfeiture under 18 U.S.C. sec. 982(a)(1)) (citations
omitted) (standard used was unclear). See also U.S. v. Contents of Account, 847 F. Supp. 329, 335 (S.D.N.Y. 1994) ("The
facilitation theory is appropriate in the present case where <the owner> established and controlled the <accounts>, and
commingled legitimate and illegitimate funds in these accounts, for the purpose of disguising the nature and source of the
proceeds of <the>  scheme.") (forfeiture und er 18 U.S.C. sec . 981(a)(1)(A)) (standard  used was unclea r).

Under H.R. 1658's substantial connection test, in order for an entire bank account composed of both tainted and
untainted funds to be forfeitable, a primary purpose of its establishment or maintenance must be to disguise a money
laundering scheme. This rule should also apply when the government seeks to forfeit an entire business because tainted
funds were laundered in a firm bank account. For the business to be forfeitable, a primary purpose for the establishment or
maintenance of the entire business must be to disguise a money laundering scheme. See U.S. v. Any and All Assets of
Shane Co., 816 F. Supp. 389 , 401 (M.D.N .C. 1991) (Business that was a front for mo ney laundering w as forfeitable.)
(forfeiture under 18 U .S.C. sec. 981(a)(1)(A ) (substantial connection required).

PROPORTION ALITY (SECTION  2-CREATING 18 U.S.C. SEC. 983(G))

This provision is designed to codify U.S. v . Bajakajian 524 U .S. 321 (1998).

STATUTE OF LIMITATIONS (SECTION 11)

This prov ision amen ds 19 U.S .C. sec. 1621, enlarg ing the time  in which the government may  commence a civil
forfeiture action by allowing the government to commence an action within five years after the time the alleged offense was
discovered, or two  years after the time when  the involvement of the  property in an offense is discovered, whiche ver is later.
19 U.S.C . sec. 1621  has been construed as requiring th e government to exercise reasonable care  and diligence in seeking to
learn the facts disclosing the alleged wrong. Thus, the courts have held under sec. 1621 that the time begins to run as soon
as the government is aware of facts that should  trigger an investigation leading  to discovery of the offense. See Smith, 1
Prosecution and Defense of Forfeiture Cases sec. 12.02. This construction will require the government to exercise
reasonable diligence in seeking discovery of assets involved in an offense once the offense is discovered.

The provision should not be read as extending the statute of limitations in cases that are already time-barred as of the
date of enactment of the bill.

UNIFORM DEFINITION OF PROCEEDS (SEC TION 20)

S. 1931's uniform definition of proceeds is self-explanatory. However, it is important to note Congress' disapproval of
the "ink drop" test for proceeds forfeiture developed by the Eleventh Circuit. In U.S. v. One Single Family Residence, 933
F.2d 976, 981 (11th Cir. 1991) (proceeds forfeiture under 21 U.S.C. sec. 881(a)(6)), the court ruled that "<a>s to a
wrongd oer, any am ount of the  invested proceeds traceable to d rug activities  forfeits the en tire property . We have never he ld
that as to a wrongdo er only the funds traceab le to illegal activities may be forfeited." To  the contrary, only that portion  of a
piece of property purchased with tainted funds is forfeitable.

DESTRUCTION OR RE MOVAL OF PROPERTY (SECTION 12)

18 U.S.C. sec. 2232 is amended to expand the scope of conduct which constitutes an offense for damaging or removing
property which is subject to a lawful search or seizure. Subsection (a), which makes it a crime to damage or remove
property which has not yet been seized, should be interpreted in a commonsense fashion to apply to a person or persons
who had knowledge that a law enforcement agency is attempting, has attempted, or was about to attempt to seize the
property. S ubsection  (b), which  has been added to this  section, makes it an offense to remo ve or destroy property  which is
already the  subject of the in rem jurisd iction of a United States  District Court.

EFFECTIVE DATE (SECTION 21)

For purposes of the effective date provision, the date on which a forfeiture proceeding is commenced is the date on
which the  first administra tive notice o f forfeiture rela ting to the seized property is sent. The purpose  of this provis ion is to
give the Justice Depa rtment and  the U.S. courts four m onths from  the date of en actment o f the bill to educate their
employees as to the bill's changes in forfeiture law.

Mr. Speaker, I reserve the balance of my time.

Ms. JACKSO N-LEE of Texas.

Mr. Speaker, I yield myself such time as I may consume.
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(Ms. JACK SON-LE E of Texas asked and was given permission to revise and extend her remarks.)

Ms. JACKSO N-LEE of Texas.

Mr. Speaker, this legislation h as been long in com ing. I know on behalf of the gentleman  from Michigan (M r.
CONYERS), we want to thank the gentleman from Illinois (Mr. HYDE) because this is legislation that the gentleman from
Illinois has worked on extensively and without rest. The gentleman from Illinois has worked in a bipartisan manner. He has
those of us  who hav e had disag reements  sometimes rally around this legislation because in every sin gle one of our districts
we found someone's mother, someone's wife, someone's sister, some innocent person who has been law abiding but
because we are part of a great family, have found some family member outside of the law who has brought down the heavy
hand of the law on hardworking people who have retained, if you will, or worked hard for the properties that they have.

I want to pay tribute to the gentleman; and I know the gentleman from Michigan would because, as I just heard a few
moments ago, this is truly a bipartisan bill. I want to distinguish the fact that this is on the suspension calendar because we
have had some vigorous debates here just earlier this morning about the process of suspensions bypassing committee, and I
would not want this legislation to be defined accordingly.

This bill has been worked and worked and worked and your staff, George, we thank you, we know you have been on
the battle line working hard to make sure that this comes together. I want to acknowledge Perry Apelbaum and Cori Flam
likewise and say that we rise in support of this legislation, a bipartisan bill that is a result of extensive negotiations and
deliberations with our colleagues in the Senate, Senators HATCH, LEAHY, SESSION S and SCHUMER as well as the
Department of Justice. I might do a slight editorial note and say that out of the bipartisan effort, the bill from the House
may not be the exact same and I might have wanted the bill from the House maybe because I am a House Member but we
are gratified that we finally resolved it and it has come back for a vote.

Mr. Speaker, the Civ il Asset For feiture Refo rm Act makes common sense changes to our civ il asset forfeiture laws to
make these procedures fair and more equitable. H.R. 1658 strikes the right balance between the needs of law enforcement
and the right of individuals to not have their property forfeited without proper safeguards. I recall that we actually had
hearings on this, and I recall some of the really horrific stories of individuals losing their only house, their only source of
income because of this law.

Would you b elieve that under current law , the governmen t can confiscate an individu al's private property on the m ere
showing of probable cause? That is under current law. Then even though that person has never been arrested, much less
convicted of a crime, the government requires a person to file action in a Federal court to prove that the property is not
subject to forfeiture just to get the property back. Well, that is true.

We can imagine that the gentleman from Michigan enthusiastically embraced and worked with the gentleman from
Illinois on this legislation. There is no question that forfeiture laws can, as Congress intended, serve legitimate law
enforcem ent purposes. My own police  department, a simple and small example, pro motes and  utilizes or has  utilized civil
forfeiture laws as relates to drug intervention and drug crimes. But they are currently susceptible to abuse. That is why the
bill makes reforms to the current civil forfeiture regimen.

To highlight a few examples, the bill places the burden of proof where it belongs, with the government agency *H2052
that performed the seizure, and it protects individuals from the difficult task of proving a negative, in other words, proving
that their property was not subject to forfeiture. H.R. 1658 also permits the awarding of attorney's fees if the claimant
substantially prevails, creates an innocent owner defense and permits a court to provisionally return property to a claimant
on a showing of substantial hardship where, for example, the forfeiture crippled the functioning of a business, prevented an
individual from working or left an individual homeless. Is that not justice for Americans? These reforms simply balance the
scales so that innocent people have a level playing field on which to challenge improper seizures.

H.R. 1658 also ma kes certain changes to  help law enforcement crack down on  criminal activ ities. For example, the b ill
permits courts to enter restraining orders to secure the availability of the property subject to civil forfeiture, and it clarifies
that the law prohibiting the removal or destruction of property to avoid prosecution applies to seizures as well as
forfeitures.

As I see the  ranking m ember on  the floor of the House , I know that he will have much  to say abou t this bipartisan  effort.
But I am hoping that this bill, although it appears on the suspension calendar, will evidence the hard work that we have
done collectively on the Committee on the Judiciary on this very issue. I thank both the chairman and the ranking member
for their efforts . I am very p roud to sup port this bill today personally and to ask my colleagues to jo in us in supp orting this
important legislation.
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Mr. Speaker, I am in support of this bill which calls for civil asset forfeiture reform. This is a good bipartisan bill which
now shifts the burden of proof to the government to prove by clear and convincing evidence when seizing property and
permits the appointment of counsel for indigent claimants while protecting innocent owners.

Unlike crim inal forfeiture , civil forfeiture  requires no  due process before a p roperty ow ner is required to surrend er their
property.

Studies suggest that minorities are acutely affected by civil asset forfeitures. As we are well aware by now, racial
profiling by the police has alarmingly increased the number of cases of minorities involved in traffic stops, airport searches
and drug arrests. These cases afford the government, sometimes justifiably, with the opportunity to seize property. Since
1985, the justice department's asset forfeiture fund increased from $27 million to $338 million.

Since a deprivation of liberty is not implicated in a civil forfeiture, the government is not bound by the constitutional
safeguard s of crimina l prosecution. The governmen t needs on ly show p robable cause that the p roperty is subject to
forfeiture. The burden shifts to property owner to prove that the property is not subject to forfeiture.

The property owner may exhaust his or her financial assets in attorney's fees to fight for the return of property. If the
financial burden of attorney's fees is not rushing enough, the owner has to post a bond worth 10 percent of the value of the
property, before con testing the fo rfeiture. Independent o wners are  not entitled to  legal counsel.

Interestingly  enough , persons ch arged in crim inal cases are entitled to a hearing in court and the a ssistance of  counsel.
The government need not charge a property owner with a crime when seizing property under civil laws. The result is that
an innocent person, or a person not charged with a crime, has fewer rights than the accused criminal. This anomaly must
end.

Reform of civil asset forfeiture law s is long overdue. I urge y ou to support this bill to ensure tha t innocent owners  are
provided some measure of due process before their property is seized.

Mr. Speaker, I reserve the balance of my time.

Mr. HYDE.

Mr. Speaker, I yield such time as he may consume to the distingu ished gentleman from  Georgia (Mr. BARR).

Mr. BARR of Georgia.

Mr. Speaker, I thank  the distingu ished chairman of the  Committee on the Judiciary for y ielding me  this time. I wo uld
like to commend the gentleman from Illinois for his tremendous work over many years' time on reforming Federal asset
forfeiture laws which, as we all know, are an important tool for Federal law enforcement and indirectly for local law
enforcement which frequently because of their participation in cases resulting in seized assets participate in the disposition
of those seized assets once they are forfeited.

Many of us, including myself as a former United States attorney, while having tremendous regard and respect for our
civil asset forfeiture laws and what an important tool they are for law enforcement also recognize they are subject to abuse
and have been abused. This legislation on which the gentleman from Illinois has been working for many years and which
will be one of the most important hallmarks of his tenure as both chairman of the Committee on the Judiciary and his long
and distinguished serv ice as a Member of the  House o f Representatives will go a long w ay towards bringing  back into
balance a system that has become sorely out of balance. I commend the gentleman for his work, and I commend both sides
of the aisle for bringing this forward in a bipartisan manner. I urge its adoption.

Mr. Speaker, I also rise today with the chairman of the Committee on the Judiciary to discuss the intent of section
983(a)(2)(C)(ii) which  states, "A claim shall state the claimant's interest in such property and  provide customary
documentary evidence of such intere st if available and state that the claim is not frivolous."

Mr. Speaker, I interpret this language to require only prima facie evidence to establish such an interest. I assume the
gentleman from Illinois concurs with my representation but would like for the record to clarify what type of documentation
would be necessary to establish this interest in the seized property, sufficient to make a claim under this legislation.

This documentary evidence should be fairly easy to obtain while still establishing the claimant has a legitimate,
nonfrivolous interest in such property. This interest can be established by documents including but not limited to a copy of
an automobile title, a loan  statement fo r a home, o r a note from  a bank for a  monetary  account. F or property  such as cash in
which no documentary evidence is normally available, this provision would be loosely applied and there would be an
assumption of the claimant's interest in such property by simply making a claim and asserting its nonfrivolous nature.



May 2000                                                                                                                                                                        CAFRA Legislative History

460

Mr. HYDE.

Mr. Speaker, if the gentleman will yield, I thank the gentleman from Georgia for bringing this issue to the attention of
the House. The gentleman's explanation is accurate and reflects the intent of the legislation. There was a need for such an
explanation and I appreciate the gentleman from Georgia's clarification of this issue.

Mr. BARR of Georgia.

I thank the gentleman for engaging in the colloquy.

Mr. HYDE.

Mr. Speaker, I yield m yself 30 seconds. I w ant to thank the gentlew oman from Texas for her very cord ial remarks. I
want to pa rticularly than k the gentleman from  Michigan  and his staff and make  a point. This Comm ittee on the Judiciary in
this House of Representatives can work together in a bipartisan fashion to turn out good legislation. This is one example.
There are many others. This bill had its genesis in a newspaper article written by Steve Chapman of the Chicago Tribune
several years ago. When I read what was going on under civil asset forfeiture, I thought it was more appropriate for the
Soviet Union than th e United S tates, and it ha s taken 7 years but we  are there today and it is a g reat moment.

Mr. Speaker, I yield 2  minutes to the gentlema n from New  York (Mr. SW EENEY ).

Mr. SWEENEY.

Mr. Speaker, I thank the gentleman for yielding me this time. I want to say, a year ago I rose on this floor with my
colleagues the gentlem an from A rkansas (M r. HUTCHINSON) and the gentleman fro m New  York (M r. WEIN ER) in
opposition to this bill. I come today in support of this particular provision. I rose in opposition a year ago because I was
concerned about the effects on criminal justice and specifically the effects on law enforcement, but I have to point out that
the chairman and the  Committee on the Judiciary, as has been no ted, in a bipa rtisan manner has done a tremen dous job to
ease those concerns.

They have provided us grea t improvem ents on the  bill. The compromise provides  important p rocedura l protections  to
law-abiding property owners without compromising law enforcement's ability to shut down criminal enterprises.
Specifically the bill shifts the burden of proof in forfeiture cases from *H2053 property owners to the government with the
appropriate threshold of a preponderance of the evidence.

The compromise also limits the appointment of court-appointed lawyers to indigent claimants whose primary residence
is subject to fo rfeiture. I want to say that there is one co ncern that I have and I th ink a coup le of my co lleagues ha ve as well
as it relates to this legislation, and, that is, that we have a continuing reservation that the removal of the cost bond
requirement could impair the asset forfeiture program in the future.

We know that the Justice Department is already overwhelmed with challenges to asset seizures, and I am fearful that the
removal of the cost bond could further paralyze that effort. But let me say this, I hope to and I know my colleagues who
stood with me a year ago hope to work with the chairman and the committee to oversee the implementation of cost bond
provisions requiring up- front certification and posthearing penalties and ensure that my fears do not become a reality for
law enforcement. But overall, Mr. Speaker, this is a victory for the American people. I want to salute the Committee on the
Judiciary and its great ch airman. I urge support for this bill.

The SPEA KER pro tem pore (Mr. PEA SE).

Without objection, the gentleman from Michigan (Mr. CONYERS) will control the time previously granted to the
gentlewoman  from Texas (Ms. JACKSON- LEE ).

There was no objection.

Mr. CONYERS.

Mr. Speaker, I yield myself 2 minutes.

I would like to begin by pointing out that the chairman of this committee and I have worked together on this measure for
at least a couple of Congresses. I have been working on it, also, unbeknownst to the gentleman from Illinois in the
Committee on Governmen t Reform.  I think we h ave come quite a long way. The bill retains the core of some of the m ain
reforms that was in Hyde-Conyers.
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We have adopted the Senate version. But the shifting of the burden of proof is very important. The appointment of
counsel is a critical improvement. The return of property in case of substantial hardship is very important. And the innocent
owner defense is now strong in  the bill. The c laim for property damages while in the government's  custody is a  valid
concern. And an award of interest. The bill allows prejudgment interest to be awarded when cash is improperly seized by
the government. And we eliminate the cost of bond which would be a part of the current requirement that a claimant
challenging a civil asset forfeiture file a cost of bond.

Who would have believed that under our current law, the government can confiscate an individual's private property on
a mere showing of probable cause ? Then even tho ugh a person has  never been arrested, not to mention convicted , of a
crime, the government requires the person to file an action to prove that the property is not subject to forfeiture to get the
property back.

It is important that we have asset forfeiture, but this puts it under controls that have not existed before.

Mr. Speaker, I reserve the balance of my time.

Mr. Speaker, I yield 11/2 minutes to the gentleman from New York (Mr. WEINER), a distinguished member of the
Committee on the Judiciary.

Mr. WEINER.

Mr. Speaker, I rise in support of the Senate amendments to H.R. 1658, and I want to commend the gentleman from
Illinois (Cha irman HY DE), our chairman , for his year- long effort to  reform our asset forfeitu re laws. The gentlem an quite
literally wro te the book  on the sub ject. When the history  is written of h is prodigiou s work in th is House,  this certainly
warrants mention.

Last year, a somewhat divided House considered H.R. 1658. While it garnered the support of the majority of our
colleagues, it was adamantly opposed by the administration, as well as by every major law enforcement group. Because of
this opposition, I offered, along with the gentleman from Arkansas (Mr. HUTCHINSON) and the gentleman from New
York (Mr. SWEENEY), a substitute version of H.R. 1658 on the floor of the House.

The substitute would have made needed reforms by placing the burden of proof on the Government to prove by a
preponderance of the evidence that property seized was used in an illegal activity. It would have allowed for counsel to be
appointed in those proceedings. It would have protected innocent owners, and it would have allowed property to be
returned to claimants in instances of hardship.

It was, I thought, a balanced approach that had the support of all major law enforcement organizations, as well as 155 of
my colleagues. That amendment failed, although it had some support, and many of us voted against the base bill for that
reason.

Mr. Speaker, today 's amendm ent, today's  bill I am pleased to vote in  favor of. It pu ts the burden of proof w here it shou ld
be, on the Government; and it rightfully protects the owners and spouses and children, if they can show they were not
involved in illegal activity.

Perhaps, most importantly, today's bill has the approval of the men and women of law enforcement. Like our substitute,
today's bill allows civil asset forfeiture to continue to be used as a tool by police and prosecutors across the country to shut
down crack houses and seize drug-running speedboats.

Mr. Speaker, I applaud the authors of this compromise and my colleagues who voted in favor of reform originally.

Mr. CONYERS.

Mr. Speaker, I yield myself such time as I may consume, merely to point out in the colloquy between the gentleman
from Georgia and th e gentleman from Illinois (Mr. HYDE), the distingu ished chairman of the  committee , that I stand in
agreement about the  interpretation  given by the chairman of section  983A(2 )(c)(2), wh ich dealt w ith the claimant's interests
in such property and provide customary documentary evidence of such evidence, if available, and state that the claim is not
frivolous.

Mr. Speaker, I just wanted to join in a clarification of the intent that, for example, a person should not be barred from
challenging an improper forfeiture if he or she has misplaced a receipt or if the person does not have the evidence on hand.
I think that response is consistent with the gentleman from Illinois (Mr. HYDE) and the gentleman from Geo rgia, and I just
wanted to  weigh in on that.
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This has taken quite awhile, bu t it is an important measure, and my  compliments are ou t to the gentlem an from Illinois
(Mr. HY DE), the chairman o f the comm ittee, and to all o f the Members who  have gone through  a rethinking  process to
bring the bill to the kind of support that I believe it is enjoying on the floor this afternoon.

Mr. Speaker, I began looking  at this matter from the old G overnment Operations Committee, an d I was ve ry pleased  to
learn that the gentleman from Illinois had, indeed, studied  the matter, had put togethe r his thoughts in a book  on the matter,
and it led us to bringing forth a bill jointly that now has the imprimatur, I believe, of most of the Members in both bodies.

It is in that spirit that we will want to make sure that it is implemented fairly and that it adds to the good body of law that
comes out of the House Committee on the Judiciary.

Mr. Speaker, with those remarks, I reserve the balance of our time.

   Mr. HYDE.

Mr. Speaker, I yield myself such time as I may consume.

Mr. Speaker, I wish to express my gratitude again to the gentleman from Michigan (Mr. CONYERS) and his staff and
everyone who worked on this bill. We did not mention Jon Dudas and Rick Filkins. I just want to say, George Fishman
who is sitting here, he was the single most indispensable element of this bill, and I am grateful to him.

Mr. BARR of Georgia.

Mr. Speaker, I would like to thank Mr. HYDE for working so rigorously to come to a reasonable agreement with the
Senate on civil asset forfeiture reform. The compromise is fair and will restore fairness to this process.

Civil asset forfeiture is a mechanism allowing law enforcement authorities to seize assets such as homes, property, cash,
and cars that are used in furtherance of criminal activity. However, in recent years, the laws have been used overly broadly,
and have been cited by civil libertarians as excessive and open to abuse.

One of the most important challenges Congress faces is balancing individual liberties against the need for effective law
enforcem ent. Gene rally, our law s do this fairly w ell. *H2054 How ever, our c ivil asset forfeitu re laws are  tilted too far in
one direction. Current civil asset forfeiture laws allow police to seize a person's assets, regardless of whether the person has
been, or ever is, convicted of a crime, if police have nothing more than probable cause to believe the property was used for
criminal pu rposes. You are presumed gu ilty until you can prove  yourself inn ocent.

In effect, our current asset forfeiture system targets both criminals and law-abiding citizens, takes their cars, cash,
homes, and property away, and then forces them to prove they are innocent in order to get their assets back. The goal of
this reform legislation is to change a system that sometimes violates the rights of the law-abiding, while retaining those
provisions that allow law enforcement to target criminals, and hit them where it hurts-in their pocket books.

As I know from my service as a federal prosecutor, the majority of jurisdictions in America use asset forfeiture laws
sensibly and fairly. Unfortunately , in some cases, law en forcemen t officers inten tionally targe t citizens and  seize their
assets, because they know proving innocence under the constraints of the current law is extremely difficult if not
impossible. The burden of proof for the government is minimal, the person may have less than 2 weeks to file a defense,
and they have to post a bond even though the government has seized their assets.

H.R. 1658 was introduced to address this matter of allowing law enforcement to use this important tool of asset
forfeiture, while still requiring them to be more mindful of due process and individual rights.

This legislation enjoys wide bi-partisan support, and passed the House on June 24, 1999 by a vote of 375-48.
Additionally, the 65,000 member Law Enforcement Alliance of America supports it, as do many other line officers and
retired police  chiefs from across Am erica. It returns balance and fairness  to an area o f law that has been abu sed to violate
the rights of innocent citizens for too long.

This reform legislation does not deny law enforcement the ability to seize and forfeit assets that truly are used for
criminal endeavors. It does, however, more properly balance those powers against civil liberties.

Mr. UDALL of Colorado.

Mr. Speaker, I strong ly support th is measure . Passage o f this bill is long overdue, an d I urge all M embers to  join me in
voting to send it to the President for signing into law.
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Since the House passed this bill last year, it has been the subject of intensive negotiations that have involved the
administration and law enforcement organizations as well as Members of both the House and Senate. Those negotiations
have resulted in the revised version of the bill now before the House. I am sure that it is not everything that some might
want, bu t it is acceptable  to all concerned, and I  think it deserv es approval.

Enactment of this bill will correct serious imbalances in the law regarding civil forfeitures-cases in which the
government seizes property allegedly connected to a violation of law. Under current law, seized property won't be returned
unless the person whose property was seized can prove either that the property was not connected to the alleged crime or
that the owner did not know about or consent to the allegedly illegal use of the property.

This bill shifts  the burden  of proof to the government, wh ere it belongs, so that it would be up to  the govern ment to
show by preponderance of the evidence that an asset was sufficiently connected to a crime to be subject to civil forfeiture.
While this is a somewhat less stringent requirement than in the bill as originally passed by the House, it is a great
improvement over the current law.

The bill also makes a number of other important improvements over the current law. It will require that seizures be
made pursuan t to a warrant. It will eliminate the need for people to post a bond in order to contest a civil- forfeiture ca se. It
will create a uniform "innocent owner" defense for all civil-forfeiture cases. It will allow property to be released from
government custody before final disposition of a case where continued custody would be a hardship to the owner
outweighing any r isk to the governmen t. And it will allow people to seek to  recover from the government if seized prop erty
is damaged while in custody.

I congratu late all those w hose hard  work has made it possible for the b ill to be on the  floor today , and I urge  its
approva l.

Mr. Speaker, with great pleasure, I yield back the balance of my time.

The SPEA KER pro tem pore (Mr. OSE ).

The question is on the motion offered by the gentleman from Illinois (Mr. HYDE) that the House suspend the rules and
concur in the Senate amendment to the bill, H.R. 1658.

The question was taken; and (tw o-thirds hav ing voted in  favor thereof) the rules w ere suspen ded and the Senate
amendment was concurred in.

The motion to reconsider is laid on the table.
146 Cong. Rec. H2040-01 , 2000 W L 368969 (Cong. Rec.)
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