IN THE UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

No. 12-
THE SECRETARY, UNITED STATES DEPARTMENT OF HOUSING
AND URBAN DEVELOPMENT, ON BEHALF OF
MEKI BRACKEN AND DIANA LIN,
Petitioner
V.

CHAK MAN FUNG and JENNIFER HO,

Respondents

APPLICATION FOR ENFORCEMENT OF FINAL ORDERS OF THE UNITED
STATES DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

Petitioner, the Secretary of the United States Department of Housing and
Urban Development (HUD), pursuant to Section 812(j) of the Fair Housing Act, 42
U.S.C. 3612(j), and Rule 15(b)(1) of the Federal Rules of Appellate Procedure,
respectfully applies to this Court for enforcement of the orders of the
Administrative Law Judge (ALJ) entered in this case on September 9, 2011, and
March 1, 2012. Copies of the final decisions and orders are attached to this
application. See ALJ Order, 9/9/11, Att. A; ALJ Order 3/1/12, Att. B.

This Court has jurisdiction over this application pursuant to 42 U.S.C.

3612(j)(1), which provides:
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The Secretary may petition any United States court of appeals for the

circuit in which the discriminatory housing practice is alleged to have

occurred or in which any respondent resides or transacts business for

the enforcement of the order of the administrative law judge * * * by

filing in such court a written petition praying that such order be

enforced][.]
The discriminatory housing practice in this case took place in this Circuit in
Chicago, Illinois. Respondent Fung owned the subject property in Chicago and
had a real estate license in Chicago during the time in question. Respondent Ho
resided in the subject property and, together with Fung, exercised control over the
rental process.

PROCEEDINGS

In August 2007, HUD filed a charge of discrimination on behalf of Meki
Bracken and Diana Lin against respondents Chak Man Fung and Jennifer Ho,
alleging that Fung and Ho violated the Fair Housing Act, 42 U.S.C. 3604, 3617.
ALJ Order, 3/1/12, Att. B, at 1. An ALJ granted Bracken and Lin leave to
intervene in the proceedings. ALJ Order, 3/1/12, Att. B, at 1. After respondents
failed to file an answer to the charge or respond to motions for default, the ALJ
found them in default and liable for all acts of discrimination alleged in the charge.
ALJ Order, 3/1/12, Att. B, at 1. The ALJ then transferred the case to another ALJ,
who held a damages hearing that Bracken and Lin attended, where they were

represented by the John Marshall Law School Fair Housing Legal Clinic (JMLS

Clinic). ALJ Order, 3/1/12, Att. B, at 1. The second ALJ issued an Initial
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Decision and Order on January 31, 2008 (January 31 Order), “awarding damages
to Bracken and Lin in the amounts of $49,384 and $25,345, respectively, and
assessing a civil penalty in the amount of $11,000 against each Respondent.” ALJ
Order, 3/1/12, Att. B, at 2. The Secretary took no further action, and the January
31 Order became the final agency decision. ALJ Order, 3/1/12, Att. B, at 2.

The January 31 Order granted leave to Bracken and Lin to petition for
attorney’s fees, costs, and expenses. ALJ Order, 3/1/12, Att. B, at 2. On March
11, 2008, pursuant to 42 U.S.C. 3612(p), and the implementing regulation, 24
C.F.R. 180.705, Bracken and Lin filed with the ALJ a Petition for Attorney’s Fees,
Costs, and Expenses (First Fee Petition), on the ground that they were prevailing
parties in the action. ALJ Order, 3/1/12, Att. B, at 2. The First Fee Petition
requested an award of $98,488.79, or, alternatively, an award of $75,910.50. ALJ
Order, 3/1/12, Att. B, at 2. Ruling on this request was stayed because Ho had
petitioned this Court for review of the January 31 Order, to which HUD responded
by filing a cross-application for enforcement. ALJ Order, 3/1/12, Att. B, at 2.
Following briefing and argument, on June 23, 2009, this Court denied Ho’s
petition for review and granted HUD’s cross-application for enforcement. Ho v.
Donovan, 569 F.3d 677 (7th Cir. 2009). Bracken and Lin, who had intervened in

the appeal, subsequently petitioned this Court for attorney’s fees as prevailing
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parties, and were awarded $25,000 in fees. Seventh Circuit Order, 10/26/09, Att.
C, at 3.

On July 1, 2009, Bracken and Lin filed a motion to lift the stay of the
administrative proceedings and to issue an order on the First Fee Petition. ALJ
Order, 3/1/12, Att. B, at 2. The ALJ lifted the stay, and on September 9, 2011,
issued an Initial Decision and Order on Petition for Attorney’s Fees, Costs, and
Expenses (September 9 Order), awarding the JMLS Clinic $36,615 in attorney’s
fees. ALJ Order, 3/1/12, Att. B, at 2. Bracken and Lin unsuccessfully sought
Secretarial review, and the September 9 Order became the final agency order by
operation of law. ALJ Order, 3/1/12, Att. B, at 2.

Bracken and Lin filed an apparently untimely petition for review of the
September 9 Order with this Court. Seventh Circuit Order, 11/28/11, Att. D, at 1.
Accordingly, this Court ordered Bracken and Lin to “file a brief memorandum
stating why the petition should not be dismissed for lack of jurisdiction.” Seventh
Circuit Order, 11/28/11, Att. D, at 1. Bracken and Lin then moved this Court for
voluntary dismissal of their petition for review, which the Court granted, and for an
order converting the petition for review into an application for enforcement
pursuant to 42 U.S.C. 3612(m), which it rejected. Seventh Circuit Order, 1/4/12,

Att. E, at 1-2.
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On November 9, 2011, Bracken and Lin filed with the ALJ a Petition for
Attorney’s Fees and Costs and Expenses Since the Original Petition for Attorney’s
Fees (Second Fee Petition). ALJ Order, 3/1/12, Att. B, at 2. The Second Fee
Petition requested an award of $33,968.26, or, alternatively, an award of $28,029.
ALJ Order, 3/1/12, Att. B, at 6. On March 1, 2012, the ALJ issued an Initial
Decision and Order (March 1 Order) awarding the JMLS Clinic $14,014.50 in
attorney’s fees. ALJ Order, 3/1/12, Att. B, at 10. Bracken and Lin sought
Secretarial review of the March 1 Order. Because the Secretary took no action, the
March 1 Order became the final agency decision.

Despite the passage of nearly one year from the September 9 Order,
respondents have made no effort to satisfy their obligation to pay Bracken and Lin
the attorney’s fees the ALJ awarded them. J. Damian Ortiz, Bracken’s and Lin’s
counsel, has made multiple demands on Fung and Ho for these fees and received
no response. Similarly, the Secretary’s legal representative has attempted to raise
the obligation to pay attorney’s fees with Fung, but Fung has stopped returning the
representative’s phone calls.

FACTS UPON WHICH VENUE IS BASED

Respondent Chak Man Fung is the owner of the subject property, a

condominium unit located in Chicago, Illinois. Ho, 569 F.3d at 679. The unit was

subdivided into three separate bedroom units, each rented to a different occupant,
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which shared a kitchen and bathroom. 1bid. Respondent Jennifer Ho lived in one
of the units and was authorized by Fung to receive and process rental applications
for the others. 1bid.

Diana Lin, one of the renters, decided to move out before her lease was up
and sought to sublease her bedroom unit to Meki Bracken. Ho, 569 F.3d at 679.
Once Ho learned that Bracken is African-American, Ho refused to accept her as a
tenant and told Lin, “I don’t want to rent to blacks.” Ibid. Lin warned Ho that
racial discrimination is illegal, to which Ho replied, “Fine. Sue me.” lbid. Lin
complained of Ho’s actions to Fung, who declined to overrule Ho’s decision. lbid.

Undeterred by Fung’s and Ho’s unlawful opposition to Bracken, Lin gave
Bracken her keys to the condominium unit. Ho, 569 F.3d at 679. When Bracken
attempted to move into her unit, however, she found the door barricaded by Ho.
Ibid. Humiliated by this experience, Bracken searched for another place to live.
Ibid. That search resulted in Bracken’s living in a place farther from her job. Ibid.
For several weeks, Bracken stayed with Lin in an arrangement that was

uncomfortable for both of them. Ibid.



-7 -

RELIEF REQUESTED

The Court should grant the Secretary’s application to enforce the ALJ’s
orders of September 9, 2011, and March 1, 2012.
Respectfully submitted,

THOMAS E. PEREZ
Assistant Attorney General

s/ Christopher C. Wang
DENNIS J. DIMSEY
CHRISTOPHER C. WANG
(Counsel of Record)
Attorneys
Department of Justice
Civil Rights Division
Appellate Section
Ben Franklin Station
P.O. Box 14403
Washington, D.C. 20044-4403
(202) 514-9115




CERTIFICATE OF SERVICE

| hereby certify that on August 8, 2012, | served one copy of the foregoing
APPLICATION FOR ENFORCEMENT OF FINAL ORDERS OF THE UNITED
STATES DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT by
overnight delivery on the following individuals:

Chak Man Fung

17822 Kings Park Lane
Unit 37

Houston, TX 77058

Jennifer Ho

3001 South Michigan Avenue
Unit 1808

Chicago, IL 60616

J. Damian Ortiz

The John Marshall Law School
Fair Housing Legal Clinic

55 East Jackson Boulevard
Suite 1020

Chicago, IL 60604

s/ Christopher C. Wanqg
CHRISTOPHER C. WANG
Attorney
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UNITED STATES OF AMERICA
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
OFFICE OF ADMINISTRATIVE LAWIUDGES

The Secretary, ULS. Department of
Housing and Urban Development. on
behalt of Meki Bracken and Diana Lin,

Charging Pany.

HUDALJ 07-053-I'H
September 9. 201 |

and
Mehi Bracken and Diana Lin.

Complamants-tntervenors.

Chak Man Fung and Jenniler Ho,

Respondents.

At Nt e e v e e hr et N et e et e v e e et

INITIAL DECISTON AND ORDER ON PETITION FOR ATTORNEY'S FEES,
COSTS AND EXPENSES

1. Procedural Backprount

This proceeding was initiated apon a Charge liled by the Secretary of the United States
Depariment of Housimg and Urban Development (“"HUD™ or the “Government™) on behalt of
Meki Bracken and Diana Lin (collectively. the “Complainant-Intervenors™). The Charge alleges
that Jennifer Ho and Chak Man Fung (collectively. “Respondents™) violated the Fair [Housing
Act. 42 ULS.C. §§ 3604 and 3617,

Ov Nay 11,2000, David T Andersan, former Director. (fice ol Hearimg and Appeuls,
and the Landersigned™s fornrer fiest-fevel supervisor, issued o the presiding judee 2 memorandum
(ided; “Notices o Opportuniny 1o Comment™ and other sieps oward disgyualiiication in cases
whetre no evidence of actuad bias ar partiality has been show. The memorandum states. in purt:
“[bly memorandum o yvou dated March 1. 201 1. which included an opinion by the FILTD Office
ol General Counsel. vou were instructed by me 1o cease disqualifving vourselF from presiding in
cases assigned 1o vou and 1o cease tssuing notices of disqualification. unless specilic facts exist
indicating bias vr partiahity concerning the particular case at hand swhich could overcame the
presumption ol honesty e integrity of AlLJs and hearing ofhicers. e unless actual bias or



The Charge was served on Respondents on August 23, 2007, but neither Respondent [ited
an answer to the Charge. Complainant-Intervenors were granted leave o intervene in the
proceeding on September 28, 2007, and filed motions lor default against each Respondent.
neither of whom responded to the motions. Consequently. Respondents were found in default
and liable for all acts of discrimination alleged in the Charge. A hearing on the penalty was held
on November 13,2007, at which Respandent Fung did nol appear. Respondent o did appear a1
the hearing. unrepresented by counsel. and requested postponement of the hearing, which request
was denied. Complainant-Intervenors attended the hearing, represented by the John Marshall
Law Schoo! Fawr Housing Legal Clinie (~Clinic™ or "JMLS™).

An Initial Decision was issued by ALY Constance T, Obryant on January 3 1. 2008.
awarding damuges (o Bracken in the amount of $49.284 and (o Lin in the amount ot $23.345.
and assessing a civil penalty of $11.000 against each Respondent. The Initial Decision granted
leave Lo Complainant-Intervenors 10 petion {or attornev’s fees. costs and expenses. and enjoined
Respondents {rom transferring real prapertics i (heir posscssion uwntil they have satisfied the
judgment against them. The Initial Decision became finat after time for review by the Secretary
of HUD expired.

On March 11, 2008, pursuant to 42 U.S.C. § 361 2(p). and the implementing regulation.
24 C.IF.R. § 180.703. the Complamant-Intervenors liled a Petition for Atiorney s Fees. Costs and
Expenses ("Pelition™) on the basis that they arc “prevailing parties™ in the action. The Petition
requested an award of $98.488.79, or in the alternative. an award of $75.910.50. Ruling on that
requesl was staved when Respondent Ho [iled a petition for review of the Initial Decision with
the Seventh Circuit Court of” Appeals, in which proceeding Mr. Fung intervened, and HUD
cross-petitioned for enforcement. Ultimately. the Seventh Circoit denied Respondents™ petition
for review of the Initial Decision and granted HHUD's cross-petition for enforcement. Ho v.
Donovan. 369 1°.3d 677 (7th Cir. 2009). On July 1. 2009, Complainant-tntervenors filed a

partality exists. ... “Both HUD and OGLE have concluded that the mere pendency of your
discrimination claims against FHUD do not warrant disqualification. HUD. as the emploving
ageney. is entilled to make (his determination and o instruct you accordinglyv. .. .7 =
Accordingly. you are again instrocted 1o perform your deseribed duties by presiding over
assigned cases. .. 77 Be advised 1that non-compliance with this instruction, and with the legul
opinions of the ITUD Associale General Counsel and the Office of Government Lthics. may give
rise to the commencement of an adverse personnel action agamst you =~ (IF'mphasis added.) That
nemorandum hus por been rescinded.

No purtv ar bar has araued thar specthiv Tacts ez indicating bias or parttdity concermig
the particalar case ar hand which could overcome the presumption vt honesty and inteprnity ollthe
Undersigned. Conscquently, ulthough the Undersigned previously disqualified himselt (rom
serving at bac. he is compelled by the May 11 2011, Anderson Memorandum 1o preside over this

assigned case,

a
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motion to it the stay of the administrative proceedings and Lo issue an order on their Petition,
The stay was lilted and a Notice of Hearing and Order was issued by the Undersigned. On
September ) 1. 2009, Fung filed an Ohbjection 1o the Petition {“Resp’t's Objection™).
Complainant-Tntervenors submitted a Reph to Fung s (Ohjections on September 17, 2009
(“Reply to Objection™) and (iled a AMorion for Ruling on the Pleadings. requesting that (heir
Pention be granted without a hearing, which motion was denied by Order dated September 30.
2009. The Petition remains at issue as the basis for this procccding.2

On July 14. 2010, Complainant-Intervenors subnuted a Mozion (o Withdravwe Time
Entriex. reducing the total amount of attorney's fees requested by $192.30. 1o a total of
$98.296.29. or in the alterpative. $75.718.°

The parties submitted briefs and supporting documents in accordance with the August 17
Order. Complainani-Intervenars submitted a Supplement 1o Petition for Attorneys Fees, Cosis
and Fxpenses ("Complainant-Intervenors” Supplementat Brief™ or “C-1 Supp. Brief™) on
September 3. 2010. Fhereafter. Respondent, Chak Man Fing '« Supplemental Response 1o
Complainani-Intervenors ' Petition and Supplemental Petition for Attorney’s Fees, Costs and
Expenses ("Respondent’s Supplemental Brief™ or “Respt's Supp. Briet™). dated September 23.
2010, was filed. Complainant-lntervenors subimitted a motion (o strike the Respondent’s Briet.
which motion was denied by Order dated October 3, 2010. On October 28, 2010, Complainant-
Intervenors filed a Reply 10 Respondent's Brief ("Complainant-Intervenors® Reply Brief ™ or C-I
Reply Brief™), and on Navember 12, 2010, Respondent Fung submitted a Supplemental Reply 1o
Complainant-Iervenors ™ Brief ("Respondent’s Supp. Reply Brief ™). upon which the record of
the hearing closed.”

1. Applicable Standard

I'he Fair IHousing Act provides for the recovery ot atlorneys lees by a prevuiling party

* Numerous motions were filed by the parties therealter. On July )3, 2010. Respondent Fung
liled a AMarion for Entrv of Purties Hearing Stipulation and Reyuest to Approve Ruling on
Letition for Attorney's Fees bused on Writtew Briefs, along with a stipulation signed by all
parties except Respondent Mo, The stipulation states “Charging Party. Complainants-
[ntervenors. and Respondent Chak Man Fung. all wishing 10 avoid a prolonged and protracted
hearing on the rensonablencss ol attorneys fees sought by Complamants-Intervenors. hereby
agree and stipulate 1o allow for « ruling on the Petition {or Avorney’s I'ces Lo be based on written
bricfs submitted by the partics along with sopporting docamcuts and filings only . withow ahve
hearing. the presentation of live witnesses. or oral arguments © Respondent o did nat file a
response 1o the mation, and 10 was granted by Ordder on Xlagion for Ruling on WEricen Recind.
drued August 17, 2014)

" The Complainant-intervenars™ Motion 1o ithdraw Time Eniries, which was unopposed. would
not result in prejudice (o any party. and is hereby granted,

| . . . . . . ,
Respondent Jennifer Flo did nod file any documents with regard to the issues discussed herem,

R
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following the issuance of a final Departmental decision. Indeed,

any prevailing party. except HUD. may apply for attorney’s fees
and costs. ... The initial decision will become HUD's final
decision unless the Secretary reviews the initial decision and issues
a final decision on fees and costs within 30 days.

24 C.F.R. § 180.705
The Act also provides as follows, in pertinent part:

Enforcement by Secretary.

%o

(p) Attorney’s fees. In any administrative proceeding brought under this section. or any
court proceeding arising therefrom. or any civil action under section 812 [42 U.S.C.
§3612], the administrative law judge or the court. as the case may be, in its discretion.
may allow the prevailing party, other than the United States. a reasonable attorney’s fee
and costs.

42 U.S.C. §3612(p) (emphasis added).

The standard for recovery of attorney fees and costs is the same for administrative and
federal court proceedings, so case law from the federal courts is instructive in this proceeding for
interpreting and applying Section 3612(p). The rationale for awarding attorney fees in civil
rights cases has been described as follows:

If successful plaintiffs were routinely forced to bear they own attorney’s fees, few
aggrieved parties would be in a position to advance the public interest by
invoking the powers of the federal courts [under the Civil Rights Act]. Congress
therefore enacted the provision for counsel fees — not simply to penalize litigants
who deliberately advance arguments they know to be untenable but. more
broadly. to encourage individuals injured by racial discrimination to seek judicial
relief . . ..

Newman v. Piggie Park Enters.. Inc.. 390 U.S. 400 (1968) (quoted with approval in City of
Riverside v. Rivera. 477 U.S. 561 (1986): Jeanty v. McKey & Poague. Inc.. 496 F.2d 1119, 1121
(7th Cir. 1974)). The Court in Rivera stated that “it [is] necessary to compensate lawvers lor all
time reasonably expended on a case . .. [i]n order to ensure that lawvers would be willing 1o
represent persons with legitimate civil rights grievances.” Riverside v. Rivera. 477 U.S. 561. 362

(1986).

Tao determine a “reasonable attorney’s fee.” courts use the “lodestar”™ method. under
which the court multiplies the hours reasonably expended on the case by a reasonable hourly

4



rate. Perdue v, Kenpy, 130 S, Cu 16621672 (2010): Hensley v, Eckerhart, 461 ULS. 424, 433
(1983): People Who Care v. Rocklord Bd. of Educ.. Q0 [F.3d 1307, 1310 (7th Cir. 19906). The fce
applicant bears the burden of proving the reasonableness ol the hours worked and hourly rates
claimed. Spegon v. Catholic Bishop of Chicago, 175 F.3d 344, 550 (7th Cir. 1999): Tomauzzoli
v. Sheedy. 804 [.2d 93. 96 (7th Cir. 1986) (stating that fee applicant has the burden ol
documenting to the satisfaction of the court its hours expended an hourly rates). Purther. the
applicant is expected to exercise “billing judgment” in caleulating bis or her fec: excessive.
redundant or otherwise unnceessary hours ave to be omitied from the fee submission.™
Tomazzoli. 804 F.2d at 96 (yuoting Henslev. 461 U.S. at 434). If the court finds hours to be
based on inaccurate or misteading records. it may disallow those hours. fd. [T it linds hours
insulliciently documented. it may omit those howrs or reduce the fee award by a proportionate
amount. Henstev. 461 U.S. ar 433.

“Reasonable fees . . . are to be calculated according to the prevailing market rates in the
relevant communsty. regardless of whelher plaintiff 1s represented by private or non-profit
counsel.”™ Blum v. Stenson. 463 U1.S. §86. 895 (1994) (internal guotations omitted). In order to
establish the prevailing market rate, the fec applicant has (he burden (o procduce “satisfactory
evidence — in addition to the attorney s own affidavits — that the requested rates are in line
with those prevailing in the community for similar services by lawyers of reasonably comparable
skill. experience and reputation.” [d. at n.11).

I11. Discussion

Complainant-Intervenors assert that, as prevailing parties in the underlying action. they
may properly seek compensation for their attorneys™ fees and costs. pursuant to 42 U.S.C. §
3612(p)and 24 C.F.R. § 180.705. Petition, p. 6. 8.

Plaintiffs arc considered prevailing parties if they “succeed on any signilicant issuc in
litigation which achieves some ol the benelit the parties sought in bringing suit.”™ Henlsev, 461
U.S. at 433 (quoting Nadeau v. Helgemoe. 381 F.2d 275, 278-79 () st Cir. 1978)) (internal
gquotation marks omitted). Prevailing intervenors are authorized to recoup such lees provided
special circumslances do not render such an award umuost. 24 C.F.R. § 180.705(b).
Complainant-Intervenors here brought suit and obtained defaull judgment in their favor. As
such. they are prevailing parties in this matter. Respondent Pung does not dispute (hat
Complainant-tniervenors” litigation was suceessful and does not identify any speaial
circumstances thal would make recovery nf a lee award against bim unjust * The Court therefore

" Respondent Fung notes that he lacks (he linuneial means o adequately repay the Tall amount
requested by Complainant-Intenvenors. (Imtervening Petinoner/Cross-Respondent's Responsce
Objecting to Intervening-Respondents”™ |sic] Penition lor Attorneys™ Fees, Costs and Fxpenses.
("Resp’t Response™) S0 filed September 11, 2009.) Respondent does not. however. attempt 1o
argue that an inabibity 1o pay an attomey’s [ee awaed constitutes a special circumsiance,

3
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finds that Complainant-Intervenors are correctly identitied as prevatling parties and are entitled
to reasonable atlorneys” fees.

B. Complainant-Intervenors’ Full Attornevs” Fee Request 1s Not Reasonuble

Given that Complaimant-Intervenors are prevailing parties. the sole question here is
whether the proposed fee award of $98.488.79 is reasonable within the context of 42 U.S.C. §
3612(p).

As first [aid oul in Henslev. “the most useful starting point for determining the amount of
a reasonable fee is the number of hours reasonably expended on the igation multiplied by a
reasonable hourly rate.” Hensley, 461 ULS. at 433,

Complainant-Intervenors assert that attorney F. Damian Ontiz and a phalanx of Clinie
students expended 123.85 and 330.69 compensable hours, respectively. litigating this case,
(PPettion. 9.) Complainant-Intervenors request fees in the anount ol $275 per hour for Ortiz and
$116.23 per hour tor the students. (Id.) In requesting the student rate. Complainant-Intervenors
ask the Court (o use the $75 per hour figure first identified in Butis v. Bowen. 775 F. Supp. 1167
(NLD. 111, 1991), but to upwardly adjust the award to account for inflation.” In the alternative.
Complamant-Intervenors seek an award for the Jaw students’ compensable hours using an
unadjusted $75 per hour figure. (Id. at 9-10.)

Respondent Fung contends (hat most of the hours indicated by Ortiz and the students
cannot be considered hours “reasonably expended™ because they were duplicative, excessive,
unnecessary, vaguely deseribed. or represented non-legal work. (See Resp™t's Supp. Brief. pp. 2
4.)

b, Manv of Complainant-Jntervenors” Hours are Duplicative

Respondent araues that the Clinic Jailed to coordinate the prosecution ol (he case with
HUD, thercby wasting its time and resources by producing substantially identical documents.
(Resp™t's Supp. Briel, 6-15.) Tor example. Respondent notes thal the Clinic requests
compensation (or 9.3 hours of wark relating to the drafting and revising of 1 Vorion for

Although Respondent asks the Court to consider his financial situation when determininy the
approprate fee award, he fuils to direet the Court”s atention t any authority suggesting tha
such consideration is appropriate m such a determination.

" Complainant-Intervenors relv an the ULS. Department of Labor's Burcau of fabor Statisties
("ILST) o compute the yalue of inlaton amd the subsequent adjustment (o the kv student rate.
I'he BLS muintains the Consumer Price Index. which suggested a 54,98% increase in costs
Complainant-Intervenors aivive at the $116.23 rate by increasing the $735 per hour vate by
34.98%.

O
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Defandr. (1d. at 10: Ex. G.) According to the Clinic’s billing reports. work on the default moton
began on October 3, 2007 and continued through the middle of November of that vear. (Petition.
Ex. A) However, the Chinie was aware no later than August 25, 2007, that HUD was working
on its own defaul motion, and (hat HUD filed its motion on October 1. 2007, (1d.) The Clinic
confinued to work on its own motion even afier receiving the October 3 Court Order granting
FILD's mouon. (Id,)

Complainant-Intervenors justify this continued effort by stating that their interesis as
intervenars are not entirely identical (o the interest of HUD, and so Complainant-Intervenors
have the right 10 produce their own documents and present their own arguments to safeguard
their inlerests, (Complainant-Intervenors” Memorandum of Law in Support of Its Reply 1o
[Fung’s Objections to Atlomey's Fees and Costs. 4-3, liled September 17. 2009.)

While there is no question that an intervenor has these rights. they are not without limits,
Jtis generally well-settled that an intervenor may nol demand aliorney's fees for work that
merely parrots (hat of the original plaintiff. King v. Il State Bd. of Educ.. 410 1,33 404 (7th
Cir. 2005); Wilder v. Bernstein. 965 I.2d 1196 (2d Cir. 1992) (citing Grove v. Mead Sch. Disl..
753 F.2d 1528 (9th Cir. 1985)); Donnell v. United States. 682 F.2d 240 (D.C. Cir. 1982) (holding
that where “'the intervenor contributed litlle or nothing of substance in producing the outcome.
then fees should not be awarded.™): EEQC v. Sage Realty Corp.. 521 F. Supp. 263 (S.D.N.Y.
1981): EEOC v. Strasburgey. 626 F.2d 1272 (5th Cir. 1980).

Complainant-Intervenors are also correct that their abjectives in the litigation ave, to
some degree, distinct from those of FIUD. However. the inlerests of both parties. at least as they
related to the defautl motions. were in lockstep. gs evidenced by the fact that the Complainant-
Intervenors™ motion expressly adopted HUD's allegations and added none of its own. Faced
with 4 very similar scenario. the Second Circuit found that a private anorney who had failed to
coordinate with a government co-plaintif{t could not ¢laim attorneys” fees for the duplicative
work. Sage Realtv. 521 IF. Supp. ar 269-70.

Here, the Clinic admitledly —~ecoordinated and communicated with the FIUD aifomeys to
ensure an efficient prosecution of (his case.”™ (Complainant-Intervenors Memorandum of Law in
Support of lts Reply to Fung's Objections to Attorney’s [ees and Costs. p. 3. tiled Seplember t7.
2009.) The billing entries evidence a steady stream of communication between bath parties. {n
fact, the Clinic has argued that the community of interest doctrine prevents those
communications [rom being discoverable, going so far us 1o lubel the Clinic and HUD as “co-
parties™ who “sought 1o pursue the same purpose of prosecuting the violation of civil rights laws
and seek damages.” (Complainant-Tatervenors Memarandum of Law In Support of [ts Privilege
Claim Regarding Communications Between Pacties, pp. 4-3, liled October 28. 2009,y This
degree of mter-party interaction makes the replication of arguments afl the more inreasonable.

Accordingly. the Court [inds that where Complainant-Intervenors” interests coincide with
the interests of HUD, the Clinic’s failure 1o cootdinate with HUD attornevs renders the Clinic's

work duplicative and unreasonable. The Court will therefore strike all fec entries relating o the
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Clinic’s Motion for Default, its Motion to Compel. and all research into Respondent Fung’s real
estate holdings. The Court does not, however. strike those entries relating to discovery.
deposivons, (he post-hearing bricl. oy legal research, as Complainani-Intervenors® interests may
reasonably differ from those of HIUD with regard 1o those maners.

2. Many of the Law Siudenis™ Hours arce for Clerical Work

Respondent next argues that many of the law students® billing entries are {or clerical.
rather than legal. work. Purely clerical asks. when done by an awomey. are not compensable.
Spegon v. Catholic Bishop of Chicago. 175 F.3d 544 (7th Cir. 1999) (holding that “tasks that are
easily delegable 1o non-professional assistance™ cannot be considered in an atlomey Ice award.”)
(quoting Haldermian v. Pennhurst State Sch. & Hosp.. 49 1.3d 939, 942 (3d Cir. 1995) (internal
quotation marks omitted.) : People Who Care v. Rockiord Bd. ol Educ., Sch. Dist. No, 203. 90
F.3d 1307, 1313 (7th Cir. 1996). To support this position. Respondent points to some 35 hours
worth of billing entries detailing activities like “updating weekly case log,” and scanning,
printing. or matting docwments. (Resp’t’s Supp. Brief. pp. 20-23.)

Complainant-Intervenors do nor dispute that these activities are clerical in natore. Rather.
they assent that. as a pro bono legal clinic associated with a law school, the Clinic does not have
clerical staff and so students must take on clerical responsibilities. (Complaimant-laterveners
Memorandum of Law in Support of Its Reply to Fung’s Objections 10 Attorney’s Fees and Costs.
pp. 5-6.) Complainant-Intervenors suggest that clerical lasks should only be omitted from a fee
award when the atlorney hag secretarial help available but chooses not to avail himself ol their
services. 1d. This Court has lound no caselaw to support such a proposition. and Complainant-
Intervenors ofter none. To accept this theory would be (o invite many an unscrapulous attorney
to stuft his own envelopes so as 10 charge attorney’s rates for activities that properly command
considerably less compensation. There is nothing 10 suggest such a praclice is at play here. but
the Court is unwilling to open the door (o such a tactic.

Alternatively. Complaipant-Intervenors argue that the Clinic should be allowed o
recover for clerical work because for-profit firms routinely include clerical expenses in their fees.
Id. Complainaut-Intervenors cite to Missourt v. Jenkins by Aavei (or support. The Court in
Jenkins did recognize that compensation for paralegals, law clerks. and other support staff should
be included in a fee award. Jenkins, 49) 1).S. at 284.7 1talso emphasized that such
compensation is attamable either as part of the catculation (or the attorney's fee or as u separately
billed service. depending op the customs of the pariicular market. Ll.. at 287,

Importanty. howevey. Missouri speaks Lo compensation [or clencal stall perfornying

"= 1'he [reasonable attormey s tee must take into account the work not only af attorneys. biu
also of secretaries. messengers. librarians. janitors, i others whose labor contributes (o the
work product for which an attorney bills her clientf.]” Mussouri v. Jenkins bv Auves. 491 ULS.
274, 284 (1989).
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clerical work. not for attorneys seeking to charge attorney rates for clerical work. Jenkins, 491
U.S, at 284-88. To be compensable under Missouri. the students would have to seek
compensation as clerical staff rather than attorneys. Complainant-Intervenors, however. do not
argue that the students should be considered as clerical staff and have offered no evidence of a
prevailing rate for clerical staff. Complainant-Intervenors’ request that the Clinic be
“compensated at the market rate for clerical work when it performed the so-called clerical tasks™
must therefore fail for lack of evidence.”

Consequently. the Court finds that the billing entries relating to purely clerical tasks are
not compensable as attorneys fees and, therefore, are not reasonably expended hours for
purposes of the lodestar calculation.

3. The Fee Petition Fails to Discount Redundant or Inefficient Law Student Hours

Respondent contends that Complainant-Intervenors have failed to show adequate billing
judgment by submitting entries for student work that is redundant. excessive, or otherwise
unnecessary. (Respt’s Supp. Brief, p. 16.) The prevailing party’s counsel is expected to
exclude such hours before submitting the fee petition. Henslev. 461 LS. at 434, [fa court
determines counsel has not sufficiently “winnowed the hours actually expended down to the
hours reasonably expended.” the court may exclude the extra hours at its discretion. 1d. In doing
s0. the court is also free to consider a range of additional factors, including the sophistication of
the case, the experience of the attorneys, the amount of time required. the plaintiff’s level of
success, and the importance of the case to the public interest. Perdue v. Kenny, 130 S. Ct. 1662,
1672 (2010).

Respondent here contends that the Clinic wasted resources by assigning multiple students
to the same projects. thereby compounding the number of billable hours associated with several
discreet issues. (Resp’t’s Supp. Brief, at 26-34.)

For example. Respondent notes that 10 different students filed billing entries for
preliminary reviews of the case file. 1d. at 26. In two instances. this introductory exposure to the
case was Lhe students” only entry. Many courts have found that the time attorneys spend “getting
up to speed™ on a case is compensable, provided those attorneys thereafter spend a significant
amount of time on the case. Dupuy v. McEwen. 648 F. Supp. 2d 1007. 1023 (N.D. 111, 2009);
Planned Parenthood of Cent, N.J. v. Attorney General of State of N.J., 297 I'.3d 253, 271-72 (3d
Cir. 2002) (approving “get up to speed™ expenses).

Complainant-Intervenors emphasize that this case has been ongoing since 2004, making

" Complainant-Intervenors offer only the Laffey Matrix as evidence of the prevailing market rate
for clerical staff. (Complainant-Interveners Memorandum of Law in Support of Its Reply to
Fung's Objections to Attorneys Fees and Costs, p. 6.) The Matrix is of no value in this regard,
however. as it tracks the market rates of attorneys and paralegals in Washington. D.C.. not of
clerical staff in Chicago.

0



student wmover inevitable. They also note that Respondents bear some responsibility for the
long lifespan of this case. as they retused to participate in seulement negotiations and did not
ofler a defense during the initial trial. resulting in (heir default. (Complainants-Intervenors’
Reply to Respondent Chak Man Fung’s Suppleniemal Response to Complainams-Intervenors’
Peuation and Supplemental Petition for Attorney’s Fees. Costs and Expenses. p. 9.) [tis not
tmreasonable that. vver the course of several vears. new atltorneys — or students in this case —
would need 1o be brought in and brought up to speed. Dupuy. 648 F. Supp. at 1023: Moreno v.
Citv ol Sacramento. 334 I.3d 1106 (9th Cir. 2008). Some degree of turnover over this time
period would be expected even ata private Iirm. However. this Court feels it is unreasonable to
award nearly $2.500 foy the 22,13 hours these students spent acclimating themselves (o this case.
Accordingly. and in keeping with precedent, the Court will limit the hours spent reading the
inital casefile to (hose students who contributed significant additional hours to the prosecution
of the case.

Additionatly. it must be noted that Respondent’s lack of participation. combined with the
aggressive prosccution by 1UD. made for a particularly suraightiorward legal excercise for
Complainant-[ntervenors. Knowing that [TUD was already capably shepherding the case throuzh
the legal system, the Climic could easily have scaled back its involvement. monitored the
proceeding and stepped in if Complainant-intervenors™ mterests appeared likely to be threatened
or ignored. Instead. the Clinic involved at least 21 students in this case.

The Seventh Circuit recently discussed the question of attorney over-staffing. affirming
the lower court’s ruling in Schlacher v. Law Offices of Phillip J. Rotche & Assoc.. P.C., 574
[.3d 852 (7th Cir. 2009). There. four attosncys combined their ¢fforts (o bring a successful claim
under the Fair Debt Collection Practices Act. The trial judge rejected the atorneys” fee petition
sceking $12.495, awarding them only $6.500 because the Jawsuit was quickly resolved and could
have been effecuively prosecuted with only one attorney. Schlacher, 574 1°.3d at 855, Rather
than allow four judges — and a paralegal — 1o recover their full tees. the judge concluded 1hat
the reasonable fee was the amount ol tine "one competent lawyer”™ would have spent on the
case. Id.

The four attorneys in Schlacher each billed independendy for work they did together, but
which any one of them could have done alone.” In upholding the decision. the appellate court
specifically noted that the case was “uncomplicated” and was resolved within three moenths and
withoul discovery. Hd.. at 858.

he circumsianges here are somewhal difterent. This case is more Lthan six vears old and
has involved significant discovery and depositions. Moreover. while wappears clear [rom (he
anttes that students rotated m and ou ol the Climie cach semester. generally no more than three
students were simualwncously invohved i the ease. This does not sirtke the Court as gross over-

O . ~ . . ~ - < - . .
Lxamples of quad-hilled work include drafting the complaint, filing and arguing a motion
strihe. and conductng legal research. Schlacher. 5741 3d ar 838
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staffing. The Court cannot, therefore. dismiss the entries in their entirety as unreasonably
redundant. as Respondent requests.

Alter striking the entries that appear redundant. unnecessary. or that manifest only a
fleeting interaction with this case, the Petition reveals a small core of heavily engaged Clinic
students,'’ Of the 21 students listed in the Petition, eight appear to have done the lion’s share of
the work. The participation of eight “junior attorneys™ during the course of a six-year case is not
unusual or unreasonable. The Court therefore restricts the fee award for the law students to only
the hours submitted by these eight students.

As noted by the U.S. Supreme Court in Hensley. courts may also consider the experience
of the attorneys among several factors when determining the reasonability of the fee request."’
By tasking students with assignments that would otherwise have to be done by Ortiz. the Clinic
trims $200 per hour from its fee petition. assuming the student rate of $75 per hour. However.
an experienced attorney like Ortiz would almost assuredly be able to complete these tasks in
substantially less time than a student, and by doing so would eliminate the time he must spend
reviewing and editing the student product. While student work is more cost-effective on a short
scale. 1t is also inherently less efficient. This is not to say that students working in legal clinics
do not do good, valuable work — they undoubtedly do. They simply do not do it as efficiently
as a fully trained lawyer. The Court does not believe it is appropriate to pass the cost of that
inefficiency on to the losing party. and so will trim the remaining compensable student hours by
50%.

4. Complainant-Intervenors” Hours are Generally Adequately Specific

Respondent next asserts that several of the billing entries are too vague to allow the Court
to determine whether they were reasonably expended in the litigation. Resp’t’s Supp. Brief. p.
17. When a billing entry is vague or inadequately documented, a court is free to either strike the
entry or reduce the proposed fee by a reasonable percentage, provided the court explains the
reasons for its action, See Ohio-Sealy Mattress Mfg. Co. v. Sealy Inc.. 776 F.2d 646. 651. 657-
58 (7th Cir. 1985): Hensley. at 433(*[W]here the documentation of hours is inadequate, the court

"' The eight students: Sarah Albrecht. Genevieve Hughes, Kristina Labanauskas, Aaron
Rosenblatt, Scott Gilbert, Ryan Nalley, Matthew Tran, and Brian Berlin.

"' Hensley identified 12 specific factors: (1) the time and labor required: (2) the novelty and
difficulty of the questions; (3) the skill requisite to perform the legal service properly: (4) the
preclusion of employment by the attorney due to acceptance of the case; (5) the customary fee;
(6) whether the fee is fixed or contingent: (7) time limitations imposed by the client or the
circumstances: (8) the amount involved and the results obtained: (9) the experience, reputation,
and ability of the attorneys: (10) the “undesirability™ of the case: (11) the nature and length of
the professional relationship with the client: and (12) awards in similar cases. (emphasis added.)
Hensley. at 430. n. 3; Perdue. at 1673.
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may reduce the award accordingly).

Specifically. Respondent points to entries with descriptions such as “reviewing agency
law.” “working on memo.” and ““preparing for phone call™ as examples of unacceptable
vagueness. Resp’t’s Supp. Brief. p. 18. Taken individually, a billing description of the sort
identified by Respondent may appear insufticient. However. an independently vague description
may become less so when taken in context. Berberena v. Coler. 753 F.2d 629, (7th Cir. 1985).
Aflier a careful review of the billing entries here, the Court determines that the descriptions are
generally sufficient to convince the Court that the actions described were in the reasonable
furtherance of the litigation. The few entries that do cross the line into impermissible vagary will
not be figured into the lodestar calculation.

5. Respondent Cannot Show Overbilling by Clinic Stalf

Respondent next argues that the entries for Ortiz and the students are rife with deliberate
or inadvertent overbilling. Resp’t’s’ Supp. Brief. pp. 26. 34. As support, Respondent highlights
several dozen entries, noting the time spent on each activity and generally describing the
complexity of the activity. Id., at 26-47. What Respondent does not do is provide any evidence
to show how much time a reasonable attorney or law student would spend on the same tasks.
Similarly, Respondent repeatedly questions the length of time Ortiz spent reviewing and editing
documents, but Respondent cannot know what condition the documents were in when Ortiz
received them. A concise, one-page document may be the final result of a sprawling, multipage
submission. This scenario is especially probable given that much of the work product was
originally written by law school students, not fully trained attorneys. At a glance, the time spent
on these tasks does not appear excessive. Without some evidence to the contrary, this Court
cannot accept Respondent’s self-serving conclusion that the entries are impermissible. The
Court will therefore not deduct any hours under this theory.

6. Law Students” Hourly Rate is Consistent with Prevailing Market Rate

Alter determining the number of hours reasonably expended in the litigation, the final
step in the lodestar formula requires the Court to multiply the hours by the attorney’s reasonable
hourly rate.

Respondent attacks the validity of the Clinic students” requested hourly rate. contending
that Complainant-Intervenors have not provided sufficient evidence of a prevailing market rate
for law students in the Chicago area, Resp’t’s Supp. Brief. p. 24.

The prevailing market rate 1s generally defined as the rate “in the commumty tor similar
services by lawyers of reasonably comparable skill. experience and reputation.” Blum v,
Stenson, at 895, n. 11: Upholt v, Elegant Bath, Ltd.. 176 F.3d 399_407 (7th Cir. 1999) (*The
market rate is the rate that lawyers of similar ability and experience in the community normally
charge their paying clients for the type of work in question.”) (internal quotations omitted). This
rate 18 “normally deemed to be reasonable.”™ Blum. at 895. n. 11: People Who Care, at 1310, It

I"I
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is the burden of the prevailing party to “produce satisfactory evidence — in addition to the
attorney’s own aftidavits — that the requested rates are in line with those prevailing in the
community.” Blum. at 895. n. 11. The burden then switches to the opposing party to
demonstrate why a lower rate is more appropriate. People Who Care. at 1313.

Respondent initially argues that because the Clinic is a pro bono entity. nobody actually
pays for work completed by its student attorneys and. therefore. the market rate for their services
is zero. Resp’t’s Supp. Brief. p. 24-25. This argument misses the mark. As Blum states. it is
“clear from the legislative history that Congress did not intend the calculation of fee awards to
vary depending on whether the plaintifl was represented by private counsel or by a nonprofit
legal services organization.”™ Blum. at 895. The opinion goes on to declare unequivocally that
nonprofit, public interest entities should “be awarded reasonable attorneys’ fees to be computed
in the traditional manner when its counsel perform services otherwise entitling them to the award
of attorneys” fees.”

Several jurisdictions have considered this question as it relates to law students working in
nonprofit ¢linics and concluded not only that supervised law students are eligible for attorneys’
fees, but that they must be paid the prevailing market rate for law students in that area. Jordan v.
U.S. Dep't of Justice, 691 F.2d 514 (D.C. Cir. 1982): Mentor v. Astrue. 572 F. Supp. 2d 563
(D.N.J. 2008): Nkihtagmikon v. Bureau of Indian Affairs. 723 F. Supp. 2d 272 (D. Me. 2010)
(found supervised law students to be eligible for attorneys” fees. but have an “enhanced burden™
to overcome presumption of student inefficiency): Elashi v. Sabol, slip op.. 2010 WL 4536774.
(M.D. Pa. 2010) ( unpaid clinic students should be compensated akin to fees allowed for part-
time or summer clerks at law firms) (citing DiGennaro v. Bowen, 666 F. Supp. 426 (E.D. Pa.
1987)). Christensen v. Park City Mun. Corp.. slip op.. 2011 WL 2690536 (D. Utah 2011).

As these cases suggest, the awarding ol attorney fees is determined not by the size of the
attorney’s bill. but by the quality of the representation. See Jordan, at 524 (“Fee allowances are
to be measured by the market value of the services rendered. not the amount actually received by
the attorney™). It cannot be said that the services rendered by the law students here are of no
value just because the students themselves are not paid for the work. As such. the students must
be granted attorney fees. The only question is: at what rate?

Because the Clinic operates as a pro bono entity, there are no “actual billing rates™ from
which to determine the students” current market rate. Under such circumstanees. the Court must
look to the next best evidence of this rate — the amount normally charged by comparable
attorneys in the market. See People Who Care, at p. 1310 (quoting Blum, at p, 895).

Complainant-Intervenors have requested a student compensation rate of $75 per hour,
which they 1dentify as the accepted market rate for law student work. Butts v. Bowen. 775 F.
Supp. 1167, 1173 (N.D. [IL. 1991) (authorizing an hourly rate of $75 per hout for senior law
students); Palmer v, Barnhart, 227 F. Supp. 2d 975. 978-79 (N.D. [11. 2002). However.
Complainant-Intervenors note that the rate has remained unchanged since 1991 and ask the Court
lo increase the award to $116.23 per hour to correct for inflation. Petition, p. 7. As evidence that

|
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this enhanced rate is now the prevailing market rate for law students in Chicago. Complainam-
Intervenors ofler affidavits by Anne Goutschalk. the head paralegal ata Chicago law {irm: and
Craig B. Futterman, the supervising attorney at the University of Chicago Law School’s Mandel
Legal Aid Clinic. C-I Supp. Briet. Ex. A, B. According to Gottschalk's attfidavil. iJ']Id'cLﬂfb in
Clnmgu are regularly billed at S100 per hour. Futterman quotes the Laffey Matrix's rate of $130
per hour as appropriate for paralegals and law clerks. and cites local cases where ¢lerks earned
between 590 and $123 per hour. §d.

The argument 1s unpersuasive lor several reasons. First, Complainant-Intervenors’
support for the prevailing law student raic in Chicago resides solely i their vwn aflidavits, As
previously stated. “the burden is on the fee application to produce salisfactory evidence — in
wddition 10 the aitorney s own uffidavits — 1that the requested raes are in line with those
prevailing in the community...” Blum, at 893 |1 (emphasis added). The LalTey Matrix
offers little additiona) weight 1o Complainantl-Intervenors” contention because it only purpoits (o
list market rates for the District of Columbia. not Chicago.

Secondly. the Matrix lists rates for paralegals. nol Jor law students. While there is some
overlap between the responsibilities of these groups. the Court does not cansider them (0 be
interchangeable. Complainant-Tntervenors wish for the Court to assume not only that law
students are comparable to paralegals. bul also that market rates in Chicago arc comparable 1o
those in the District of Columbia. While both assumptions may be plausible, Complainant-
Intervenors do not provide any evidence 10 allow the Court to reach that conclusion.

The affidavits are similarly imprecise. as both speak only to prevailing Chicago rates for
paralcgals. A review of fec awards in [l§inois over the past decade reveals that Taw students and
part-time clerks generally receive lee awards in the $75-$ 100 per hour range. See Local 1546
Welfare 'und v. BBHM Maml. Co.. slip op.. 2011 WL 1740034 (N.D. {lI.. 201 1) (finding law
student rate of $80): Begoun v. Astrue, slip op., 2011 WL 3626601 (N.D. 111.. 2011) (finding law
student rate of $100): Sierra Club v. Franklin Cty. Power ol L. L.LC. 670 J7. Supp. 2d 825 (S.D.
[1..2009) (finding rate of $75): Flaherty v. Marchand, 284 F, Supp. 2d 1056 (N.D. 11.. 2003)
(finding rate of $75): Palmer v. Barnhart. 227 F. Supp. 2d 975 (N.D. Ul.. 2002) (finding $75).
Futterman's affidavit, meamvhile. cites o three unreported cases, none of which reler at all to
law students. The affidavit is theretore ol titbe value 1o determining the prevailing market rate.
The Court finds that Complainunt-Intervenors have therefore not met thetr burden ol proving that
$116.23 per houris a prevailing rate for law stadents in the Chicago area, There is ample
evidence. however. that the $75 per bour rate is sull widely lclu.d upon in the district, and so that
fieure will be used to caleulate the law studems™ lodestar rate!

' Respondent has ruised no objection o the $73 per hour rate Tor students or the $273 per hour
rate for Ortiz.
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IV. Order

For the reasons stated here. the Court concludes that Complainant-Intervenors are
prevailing parties as described in 42 U.S.C. § 3612(p) and are entitled to attorneys” fees in the
following amounts:

Ortiz; $275/hr X 95,55 hours = $26.276.25
Students $75/hr X 137.85 hours = $10.338.75
TOTAL $36,615.00

Respondents Chak Man Fung and Jennifer Ho are ORDERED to pay, jointly and severally, the
John Marshall Law School Fair Housing Legal Clinic the sum of $36.615.00 in attorneys” fees.

It is so ORDERED
1\

(Wl udin o

Alexander Fernandez
Administrative Law Judge

Notice of appeal rights. The appeal procedure is set forth in detail in 24 C.F.R. § 180.675 (2009). This Initial
Decision and Order may be appealed by any party to the Secretary of HUD by petition for review. Any petition for
review must be received by the Secretary within 15 days afier the date of this Initial Decision and Order. Any
statement in opposition to a petition for review must be received by the Secretary within 22 days afier issuance of
this Initial Decision and Order.

Service of appeal documents. Any petition for review or statement in opposition must be served upon the
Secretary by mail, facsimile, or electronic means at the following:

U.S, Department of Housing and Urban Development
Attention: Secretarial Review Clerk

1250 Maryland Ave. S\W., Portals Bldg.. Suite 200
Washington, DC 20024

Facsimile: (202) 708-3498

Scanned electronic documeni: secretarialreview@hud.gov

Copies of appeal documents. Copies of any Petition for Review or statement in opposition shall alse be served on
the opposing party(s). and on the HUD Office of Administrative Law Judges.

Finality of decision. The agency decision becomes Tinal as indicated 24 CF.R. ¢ 150.680
Judicial review of final decision.  Any party adversely affected by a final decision may file a petition in the

appropriate United States Court of Appeals for review ol the decision under 42 U.S.C. 3612(1). The petition nust be
filed within 30 days afier the date of issuance of the final decision.
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CERTIFICATE OF SERVICE

[ hereby certify that copies of this Initial Decision and Consent Order and
Petition for Attorney’s Fees, Cost and Expenses issued by Alexander Fernandez
Administrative Law Judge. in HUDALIJ 07-053-FH, were sent to the following parties on
this 9" day of September ., 2011, in the manner indicated:

REGULAR MAIL:

Jennifer Ho
3001 S. Michigan Ave. Unit # 1808
Chicago, 1llinois 60616

Robert Shearer
1400 W, Sherwin Ave.
Chicago, [linois 60626

REGULAR MAIL AND EMAIL:

Pedro Cervantes

Tristan and Cervantes

30 W. Monroe. Suite 630
Chicago, Illinois 60603
peervantes(@tristancervantes.com

o, % /!
A g A
_,W? { 1 7 ./Ux‘_?-

Cinthia Matos, Staff Assistanf

J. Damian Ortiz

The John Marshall Law School
Fair Housing Legal Clinic

55 East Jackson Blvd., Suite 1020
Chicago, [llinois 60604

Fax: (312) 786-1047
6ortiz(ymls.edu

Sol Kim, Trial Attorney

Office of Regional Counsel — Region V
U.S. Department of Housing and Urban
Development

77 West Jackson Boulevard, Room 2617
Chicago, lllinois 60604-3507
Sol.t.kim@hud.gov

INTEROFFICE MESSENGER AND EMAIL:

Kathleen M. Pennington, Assistant General
Counsel for Fair Housing Enforcement

LS. Department of Housing and Urban Development

451 7" Street, S.W., Room 10270
Washington. DC 20410
Kathleen.M. Penningtonthud, goy

Sara Pratr, Deputy Assistant

Secretary for Enforcement & Programs

LS. Department of Housing and Urban Development

451 7" Street, S.W., Room 5204
Washington, DC 20410
Sara.K.Pratt@hud.gov
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UNITED STATES OF AMERICA
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
OFFICE OF HEARINGS AND APPEALS

The Secretary, U.S. Department of
Housing and Urban Development. on
behalf of Meki Bracken and Diana Lin,

Charging Party.

HUDALIJ 07-053-FH
March 1, 2012

and
Meki Bracken and Diana Lin,

Complainants-Intervenors.
V.

Chak Man Fung and Jennifer Ho,

Respondents.

R N N I P N N

INITIAL DECISION AND ORDER
ON PETITION FOR ATTORNEYS’ FEES, COSTS AND EXPENSES
SINCE THE ORIGINAL PETITION FOR ATTORNEY’S FEES

This proceeding was initiated upon a Charge filed by the Secretary of the U.S.
Department of Housing and Urban Development (“HUD” or the “Government™) on behalf of
Meki Bracken and Diana Lin (collectively, "Complainants-Intervenors™). The Charge alleged
that Chak Man Fung and Jennifer Ho (collectively, “Respondents™) violated the Fair Housing
Act (“Act”), 42 U.S.C. §§ 3604 and 3617.

The Charge was served on Respondents on August 23, 2007. Neither Respondent filed an
Answer to the Charge. Complainants-Intervenors were granted leave to intervene in the
proceeding on September 28, 2007, and filed motions for default against each Respondent,
Neither Respondent responded to the motions. Consequently. HUD Administrative Law Judge
Arthur A. Liberty granted the default motions, finding the Respondents liable for all acts of
discrimination alleged in the Charge. A hearing on the penalty was held on November 15. 2007,
before HUD ALJ Constance T. O Bryant. Respondent Fung did not appear at the hearing.
Respondent Ho did appear at the hearing, unrepresented by counsel, and requested a
postponement of the hearing. which was denied. Complainants-Intervenors attended the hearing,
represented by the John Marshall Law School Fair Housing Legal Clinic (“Clinic” or “JMLS™).



An Initial Decision was issued by Judge O’ Bryant on January 31, 2008. awarding
damages to Bracken and Lin in the amounts of $49.284 and $25.345, respectively, and assessing
a civil penalty of $11.000 against each Respondent. Sec. v. Fung, Chak Man and Jennifer Ho,
HUDALJ No. 07-053-FH (January 31, 2008). The Initial Decision granted leave to
Complainants-Intervenors to petition for attorney's fees, costs and expenses, and enjoined
Respondents from transferring real properties in their possession until they have satisfied the
judgment against them. The Initial Decision became final after time for review by the HUD
Secretary expired.

On March 11, 2008. pursuant to 42 U.S.C. § 3612(p). and the implementing regulation,
24 C.F.R. § 180.705. Complainants-Intervenors filed a Petition for Attorney’s Fees, Costs and
Expenses (““Initial Fee Petition™) on the basis that they were “prevailing parties” in the action.
The Petition requested an award of $98.488.79. or. alternatively, an award of $75,910.50."
Ruling on that request was stayed when Respondent Ho filed a petition for review of the Initial
Decision with the Seventh Circuit Court of Appeals, in which proceeding Mr. Fung intervened,
and HUD cross-petitioned for enforcement. Ultimately, the Seventh Circuit denied
Respondents” petition for review of the Initial Decision and granted HUD’s cross-petition for
enforcement. Ho v. Donovan. 569 F.3d 677 (7th Cir. 2009).

On July 1, 2009, Complainants-Intervenors filed a motion to lift the stay of the
administrative proceedings and to issue an order on their fee petition. The stay was lifted and,
after a series of objections and replies, this Court issued an Initial Decision and Order on
Petition For Attorney’s Fees, Costs And Expenses (“Initial Fee Decision™) on September 9, 2011.
The Initial Fee Decision awarded JMLS $36.615.00 as attorney’s fees. In striking many of
Complainants-Intervenors’ requested hours, this Court concurred with arguments made by
Respondent Fung that the hours represented work that was, in various instances, redundant,
unreasonably inefficient. or non-legal in nature.

Complainants-Intervenors unsuccessfully sought review of the Initial Fee Decision by the
HUD Secretary. Complainant-Intervenors ' Petition for Review of the ALJ's Decision for
Attorney Fees and Costs. filed October 6, 2011. Neither Respondent appealed the Decision. On
October 12, 2011. all parties were advised that the Imtial Fee Decision had become final by
operation of law.

On November 9, 201 1. Complainants-Intervenors filed Complainants-Intervenors’
Petition for Attorney’s Fees and Costs and FExpenses Since the Original Petition for Attorney’s
Fees (“Second-Round Fee Petition™). upon which this Court issues its decision today.

" Complainants-Intervenors’ Initial Fee Petition sought hourly rates of either $116.23 or $75 for the work performed
by law students working for the Clinic. The requested awards of $98.488.79 and $75,910.50 reflect the different
student rates. In issuing the Initial Fee Decision. this Court determined that the $116.23 hourly rate was
inappropriate, and calculated Complainants-Intervenors” award using the $75 hourly rate. For the sake of
consistency and ease of comparison. this Decision refers only to Complainants-Intervenors’ fee request at the $75
per hour student rate, as this is the rate used in the Initial Fee Decision, and for the reasons provided herein, in this
Decision as well..
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Respondent Fung has not filed an objection to Complainants-Intervenors” second fee petition.
Respondent Ho filed a two-page response on February 29, 2012. Respondent Ho Response. filed
February 29, 2012.

I. Applicable Standard

The Fair Housing Act provides for the recovery of attorney’s fees by a prevailing party
following the issuance of a final Departmental decision. In enacting the statute, HUD
regulations provide:

any prevailing party, except HUD, may apply for attorney’s fees
and costs. ... The initial decision will become HUD’s final
decision unless the Secretary reviews the initial decision and issues
a final decision on fees and costs within 30 days.

24 C.F.R. § 180.705
The Act also provides. in pertinent part:

Enforcement by Secretary.

ok ok

(p) Attorney’s fees. In any administrative proceeding brought under this section, or any
court proceeding arising therefrom, or any civil action under section 812 [42 U.S.C.
§3612], the administrative law judge or the court, as the case may be, in its discretion,
may allow the prevailing party. other than the United States, a reasonable attorney’s fee
and costs.

42 U.S.C. §3612(p) (emphasis added).

The standard for recovery of attorney’s fees and costs is the same for administrative and
federal court proceedings, so case law from the federal courts is instructive in this proceeding for
interpreting and applying Section 3612(p). The rationale for awarding attorney’s fees in civil
rights cases has been described as follows:

If successful plaintiffs were routinely forced to bear their own attorney’s fees. few
aggrieved parties would be in a position to advance the public interest by
invoking the powers of the federal courts [under the Civil Rights Act]. Congress
therefore enacted the provision for counsel fees — not simply to penalize litigants
who deliberately advance arguments they know to be untenable but. more
broadly, to encourage individuals injured by racial discrimination to seek judicial
relief . . ..

Newman v. Piggie Park Enters., Inc.. 390 U.S. 400 (1968) (quoted in City of Riverside v. Rivera,

-
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477 U.S. 561 (1986): Jeanty v. McKey & Poague. Inc.. 496 F.2d 1119, 1121 (7th Cir. 1974)).

Courts have consistently utilized the “lodestar” method to determine a “reasonable
attorney’s fee.” Under this method. the court multiplies the number of hours an attorney
reasonably expended on the case by a reasonable hourly rate. Perdue v. Kenny, 130 S. Ct. 1662,
1672 (2010); Hensley v. Eckerhart. 461 U.S. 424, 433 (1983): People Who Care v. Rockford Bd.
of Educ., 90 F.3d 1307, 1310 (7th Cir. 1996). The fee applicant bears the burden of proving the
reasonableness of the hours worked and the hourly rates claimed. Spegon v. Catholic Bishop of
Chicago. 175 F.3d 544, 550 (7th Cir. 1999): Tomazzoli v. Sheedy, 804 F.2d 93. 96 (7th Cir.
1986) (stating that a fee applicant has the burden of documenting to the satisfaction of the court
its hours expended and hourly rates).

Further, the applicant is “expected to exercise ‘billing judgment’ in calculating his or her
fee; excessive, redundant or otherwise unnecessary hours are to be omitted from the fee
submission.” Tomazzoli. 804 F.2d at 96 (quoting Hensley, 461 U.S. at 434). If the court finds
hours to be based on inaccurate or misleading records. it may disallow those hours. If it finds
hours insufficiently documented. it may omit those hours or reduce the fee award by a
proportionate amount. Hensley. 461 U.S. at 433.

“Reasonable fees . . . are to be calculated according to the prevailing market rates in the
relevant community, regardless of whether plaintift is represented by private or non-profit
counsel.” Blum v. Stenson, 465 U.S. 886, 895 (1994) (internal quotations omitted). In order to
establish the prevailing market rate. the fee applicant has the burden to produce “satisfactory
evidence — in addition to the attorney’s own affidavits -— that the requested rates are in line
with those prevailing in the community for similar services by lawyers of reasonably comparable
skill, experience and reputation.” Id. at n.11.

I1. Discussion

As a threshold matter, JMSL has the right to return to this Court seeking a second round
of attorney’s fees. The majority of federal circuits agree that the statutory authorization allowing
prevailing parties to request attorney’s fees also allows them to recover the funds spent
attempting to secure those fees. See e.g.. Lund v. Affleck, 587 F.2d 75, 77 (1st Cir. 1978);
Gagne v. Maher, 594 F.2d 336, 343-44 (2d Cir. 1979); Prandini v. National Tea Co., 585 F.2d 47
(3d Cir. 1978): Weisenberger v. Huecker, 593 F.2d 49, 53-54 (6th Cir. 1979); Rosenfeld v,
Southern Pacific Co.. 519 F.2d 527. 530-31 (9th Cir. 1975): Moten v. Bricklayers, Masons &

Plasterers Intl. Union, 543 F.2d 224, 240 (D.C. Cir. 1976).

The Seventh Circuit has also joined this chorus. stating unequivocally that “prevailing
plaintiffs ... are properly entitled to fee awards for time spent litigating their claim to fees.”
Bond v. Stanton. 630 F.2d 1231 (7th Cir. 1980). However, the right to collect additional
attorney’s fees is not open-ended. The trial court has wide discretion to determine whether
follow-up fees are appropriate under the circumstances of the specific case. Two Seventh Circuit
cases are illustrative.




[n Muscare v. Quinn, 680 F.2d 42 (7th Cir. 1982), the plaintiff requested $41.000 in
attorney’s fees after prevailing in a § 1983 civil rights case. The district court awarded $25.,000,
which the defendant successtully appealed. On remand, the district court further reduced the
award to $8.000. which the plaintiff did not appeal. He then returned to the court seeking
$10,000 in attorney’s fees for time spent litigating the previous attorney fee request. The judge
refused.

In affirming the decision, the Seventh Circuit likened the fee request process to that of
nested boxes with each fee petition and subsequent appeal spawning more fee requests, “and so
on without necessary end.” ld. at 44. The second-round fee request in Muscare represented the
plaintiff’s third attempt at obtaining fees. The Circuit opined that “three appeals . . . are
enough,” and noted that the first attempt may have been successful had it not been unreasonably
high. Id. at 45. Recognizing that the district court has “great leeway” in determining attorney’s
fee awards, the Circuit found that the district court judge was within his discretion to deny any
further compensation. 1d.

In interpreting Muscare, judges have determined that “the presumption in favor of
awarding the fees expended to recover attorney’s fees dwindles™ with each successive stage.
Northwestern National Life Insurance Co. of Milwaukee, Wisc. v. Lutz, 933 F. Supp. 730, 732
(C.D. IIl. 1996). In short. additional fees may not be justified if the request is unreasonably high
or largely a clerical exercise not deserving of attorney-level compensation. Northwestern
National, 933 F. Supp. at 733.

To avoid the nesting box phenomenon described in Muscare, this Court ordered
Complainants-Intervenors to file any and all outstanding fee requests prior to the issuance of this
Decision. Complainants-Intervenors filed a response in which they stated: “There have been no
additional attorney fees/costs incurred by Complainant-Intervenors and do not expect . . . any
subsequent petitions for fees will be filed.” Complainant-Intervenors’ Response to Order
Requiring Complete Submission on Fees, filed February 9, 2012, Today’s decision should
therefore bring to a close a dispute that is now days shy of its fifth anniversary.

A. Complainants-Intervenors are Prevailing Parties

A plaintiff in a civil rights action is considered a prevailing party if he or she “succeeds

on any significant issue in litigation . . .” Hensley, 461 U.S. at 433 (quoting Nadeau v.
Helgemoe, 581 F.2d 275, 278-79 (1st Cir. 1978)) (internal quotation marks omitted).

The Initial Fee Decision conclusively established that Complainants-Intervenors
prevailed in the underlying action. thus making them eligible to receive attorney’s fees. /nitial
Decision, 5. Their attempt to collect attorney’s fees was also successful, at least to some extent.
Complainants-Intervenors are therefore properly considered prevailing parties at this stage of the
litigation as well.



As a result of their successful initial fee petition. Complainants-Intervenors should
receive second-round attorney’s fees “almost as a matter of course,” unless special circumstances
would render such an award unjust. Piggie Park. 390 U.S. 400 at 402; Davis v. Murphy, 587
F.2d 362, 364 (7th Cir. 1978). Respondents did not identity any special circumstances that
would prohibit an award of attorney’s fees in the initial proceeding, and have not offered any
salient objection to the fees requested here.” Accordingly. the Court sees no reason to deny
Complainants-Intervenors their due award.

B. Complainants-Intervenors” Hours are Reasonable

Given that Complainants-Intervenors are prevailing parties. the sole issue here is whether
the proposed fee award of $33.968.26. or alternatively, $28.029.00, is reasonable within the
context of 42 U.S.C. § 3612(p).

As discussed in the Initial Fee Decision, it is the responsibility of the moving party to
exercise billing judgment to ensure that only those hours reasonably expended on the litigation
enter into the lodestar calculation. /nitial Fee Decision. 5. Hours that are excessive, redundant,
or unnecessary must be omitted. either by the moving party or by the administrative law judge.
Additionally, the Court may, at its discretion, excise hours that are insufficiently documented or
inefficiently expended. Hensley, 461 U.S. at 434; Spegon, 175 F.3d at 552.

In the Initial Fee Petition, Complainants-Intervenors asserted that attorney J. Damian

Ortiz and almost two dozen Clinic students expended 125.85 and 550.69 compensable hours,
respectively, litigating this case. [nitial Fee Petition, p. 9. After examining the evidence
contained within the record. this Court agreed with Respondent Fung that a large portion of those
hours were not reasonably expended, and thus trimmed the compensable hours to 95.55 for Ortiz
and 137.85 for the students. /nitial Fee Decision, 15. Specifically, the Decision determined that
many hours were spent doing clerical work, duplicating work already done by HUD attorneys, or
were the product of over-staffing. All such hours were therefore deleted from the calculation.

None of those concerns are present here. The Clinic could not have duplicated the work
of HUD attorneys. as HUD cannot and did not petition for attorney’s fees. Moreover. the Clinic
limits its request to the non-clerical work of six “senior™ law students rather than the 21 that
clogged the prior request. Overall, Ortiz and his students have done an admirable job
documenting and editing their hours in accordance with the guidance provided in the Initial Fee
Decision.

Complainants-Intervenors now request compensation for 58.98 hours for Ortiz, 6.3 hours
for assistant attorney Kelly Keating. and 144.86 hours for the work of the six students. Second-
Round Fee Petition, pp. 7-8. These hours will be granted in their entirety.

? Respondent Ho’s Response merely insists that granting the attorney’s fee request would be an “injustice,” an
opinion she supports with a crying. sad-face “emoticon” and little else. Respondent Ho Response, p. 2. The
Response does not include any legal arguments.
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C. Complainants-Intervenors’ Rates Are Reasonable

Complainants-Intervenors request fees in the amount of $275 per hour for Ortiz, $150 per
hour for Keating, and either $75, $100. or $116.23 per hour for the students. Id. The
Respondent raised no quarrel with the $275 figure for Ortiz in the initial request, and the Court
concluded that the figure was a fair approximation of Ortiz’s prevailing market rate. /nitial Fee
Decision, 14-15. That rate remains appropriate for Ortiz, as does the $150 per hour rate for
Keating.

In requesting the student rate. Complainants-Intervenors again ask the Court to use the
$75 per hour figure first identified in Butts v. Bowen, 775 F. Supp. 1167 (N.D. 1lI. 1991), but to
upwardly adjust the award to $116.23 to account for inflation.” In the alternative, Complainants-
Intervenors ask the Court to authorize a $100 per hour rate, or use an unadjusted $75 per hour
figure. Second-Round Fee Request., pp. 5-6.

As support for an enhanced law student rate, Complainants-Intervenors submit the
affidavits of Craig B. Futterman: supervising attorney at the University of Chicago Law School’s
Mandel Legal Aid Clinic: Lewis Powell, a private attorney in Chicago; and Anne Gottschalk, a
paralegal for a Chicago law firm. Second-Round Fee Petition, Exs, B-D. The affidavits of
Futterman and Gottschalk are substantially identical to affidavits submitted with the Initial Fee
Petition. Powell’s affidavit, meanwhile, cites additional cases where paralegals command $100
per hour.

All three affidavits attempt to cast law students and paralegals as interchangeable entities,
essentially allowing law students to piggyback on the established paralegal rates. This argument
was not persuasive in the Initial Fee Decision, and it continues to fall short of the mark here.

The concerns identified in the Initial Fee Decision remain largely unaddressed. Specifically,
Complainants-Intervenors ask the Court to authorize a rate increase based on twin assumptions:
that market rates in Chicago are comparable to those in the District of Columbia, and that law
students’ fees are comparable to paralegals’ fees. [nitial Fee Decision, 14.

A search of the existing caselaw in the Seventh Circuit reveals a parade of mostly
unpublished or unreported cases that vacillate on the weight to be given the Laffey Matrix.* See
e.g.. Warfield v. City of Chicago, 733 F. Supp. 2d 950 (N.D. 1l1. 2010); Hadnott v. City of
Chicago, No. 07-C-6754 2010 WL 1499473 (N.D. Ill. Apr. 12, 2010) (describing the Matrix as
“satisfactory evidence™ of the prevailing rate): Delgado v. Vill. of Rosemont, No. 03-C-7050

? Complainants-Intervenors rely on the U.S. Department of Labor’s Bureau of Labor Statistics (“BLS™) to compute
the value of inflation and the subsequent adjustment to the law student rate. The BLS maintains the Consumer Price
Index, which suggested a 54.98% increase in costs between 1991 — the date of the Butrs decision — and the filing
of the Petition in 2008. Complainant-Intervenors arrive at the $116.23 rate by increasing the $75 per hour rate by
54.98%.

* The Laffey Matrix is a table of hourly rates for attorneys and paralegals/law clerks in the Washington, D.C. area.
The Matrix is created and maintained by the Civil Division of the United States Attorney’s Office for the District of
Columbia. See http://www justice.gov/usao/de/divisions/civil Laffey Matrix 2003-2012.pdf
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2006 WL 3147695 (N.D. 1Il. Oct. 31, 2006) (Matrix applied to determine paralegal’s rate);
Sadler v. Barnhart. No. 02-C-6891 2004 WL 419908 (N.D. [1l. Feb.25. 2004) (Matrix considered
in determining paralegal’s rate); but see, Thomas ex rel. Smith v. Sheahan, 556 F. Supp. 2d 861
(N.D. 11I. 2008) (declined to apply the Matrix); Holland v. Barnhart, 02-C-8398 2004 WL
419871 (N.D. 111. Feb. 3, 2004) (Matrix is not the law in this jurisdiction).

Several of these cases, including those where the Laffey Matrix was ultimately applied,
take pains to note that the Matrix has not been definitively adopted in the Seventh Circuit. See
Warfield, 733 F. Supp. 2d at 960; Hadnott, 2010 WL 1499473 at *7; Schultz v. City of Burbank,
06-C-5646 2007 WL 1099479, *2 (N.D. lll. Apr. 10, 2007) (Matrix has only been used for
“limited purposes” in the Circuit and has not been formally adopted). In Johnson v. McMahon,
05-C-0129-C 2007 WL 5614102 (W.D. Wis. Feb. 13, 2007), for example, the district court
allowed consideration of the Matrix but expressly stated that it was of only “limited utility”
because its focus was on the District of Columbia market, not Chicago. Johnson, 2007 WL
5614102 at *6.

In the face of the Matrix's uncertain status in the Seventh Circuit, the Court does not
believe Complainants-Intervenors can effectively rely on it as proof of the prevailing market rate
for law students in Chicago.

Even assuming the applicability of the Matrix, Complainants-Intervenors have still failed
to conclusively establish that law students in Chicago earn rates on par with professional
paralegals. In the Initial Fee Decision, this Court acknowledged some overlap between these two
groups, but stated that it "does not consider them to be interchangeable.” [nitial Fee Decision,
14. Complainants-Intervenors have provided no new evidence to alter that position.

In all, Complainants-Intervenors cite 10 cases ostensibly supporting their position. Nine
of those cases speak to rates awarded to paralegals. with little or no mention of law students.
The other case, Becovic v. City of Chicago, 694 N.E.2d 1044 (11. App. Ct. 1998), simply stands
for the proposition that hours expended by law students are compensable even if a practicing
attorney could do the work more efficiently. Becovic is entirely silent about the propriety of a
law student’s prevailing rate vis-a-vis a paralegal. Although the affidavit of Lewis Powell 111
asserts that “$100 per hour for services rendered by law clerks is the current reasonable market
rate,” Complainants-Intervenors have produced no case that actually backs up the statement.
Second-Round Fee Petition, Ex. C, p. 2.)

By comparison, there is strong evidence that law students in the Chicago area receive fee
awards in the $75-$100 per hour range. See e.g.. Local 1546 Welfare Fund v. BBHM Mgmt.
Co., No 08-C-6133 2011 WL 1740034 (N.D. [ll. May 5, 2011) (finding law student rate of $80);
Begoun v. Astrue, No. 09-C-1555 2011 WL 3626601 (N.D. Ill. Aug. 17, 2011) (finding rate of
$100); Sierra Club v. Franklin Cty. Power of lll.. LLC, 670 F. Supp. 2d 825 (S.D. Iil. 2009)
(finding rate of $75); Flaherty v. Marchand. 284 F. Supp. 2d 1056 (N.D. Ill. 2003) (finding rate

* Complainants-Intervenors do not offer any argument supporting their request for a law student rate of $116.23.
Rather, they ask the Court to unilaterally establish $116.23 as a “new hourly rate.” Second-Round Fee Petition, p. 5.
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of $75); Palmer v. Barnhart, 227 F. Supp. 2d 975 (N.D. 1l1. 2002) (finding $75). The Court will
therefore continue to utilize the $75 per hour figure to calculate the law students’ lodestar rate.

D, Anv Additional Award Must Reflect Complainants-Intervenors’ Limited Success in the
Initial Fee Petition

Complainants-Intervenors have shown that the hours and rates requested as compensation
for this round of attorney’s fees are reasonable. However, as noted previously in this decision,
JMLS’ first fee request was only moderately successful. The Clinic initially requested an award
of $75.910.50. Initial Fee Petition, pp. 9-10. This Court awarded $36.615.00. JMLS therefore
received only 48% of the fees it requested.

The Seventh Circuit has long held that —attorney’s fees should be awarded . . . only for
preparation and presentation of the claims on which a plaintift is determined to have prevailed.”
Busche v. Burkee, 649 F.2d 509 (7th Cir. 1981). The U.S. Supreme Court applied a similar
approach in Hensley, where it stated that the calculation of the lodestar “does not end the
inquiry.” Hensley. 461 U.S. at 435. The Court must also look to “other considerations,” the
“most critical” of which being the degree of success obtained. ¢ Id. at 436. Indeed, the Court in
Hensley suggested that if the prevailing party achieved only limited success, the lodestar amount
may be deemed excessive in relation to the outcome. 1d.

award for seeking fees.” In re Burlington Northern Inc.. 832 F.2d 430 (7th Cir. 1987). In
Burlington, the prevailing party sought $5.1 million in attorney’s fees but was awarded only $2.2
million, or 42% of the hoped-for award. The court then reduced the plaintiff’s second-round fee
award to reflect the partial success of the inttial petition.

The scenario here is nearly identical. After prevailing in the case on the merits,
Complainants-Intervenors sought an award of slightly less than $76.000. They received
approximately half of that total. While there is no doubt that an award of $36.615.00 constitutes
a substantial success. it does not constitute complete victory. To allow Complainants-Intervenors
to receive full compensation would therefore be inconsistent with precedent. Complainants-
Intervenors received approximately half of the compensation they requested in the initial
petition. It is only reasonable that they receive half of their second-round fees as well.

Complainants-Intervenors now seek $28.029.00 in fees. The Court finds that the hours
and rates asserted are reasonable. and the award amount is justified. However, the award must
be reduced to reflect Complainants-Intervenors’ partial success in the previous round.
Accordingly, the Court finds that Complainants-Intervenors are entitled to second-round
attorney’s fees in the amount of $14,014.50,

“ It is important to note that adjustments for degree of success occur after the calculation of the lodestar. In the
Initial Fee Decision. this Court did not address Complainants-Intervenors” degree of success because Respondents’
default gave Complainants-Intervenors a complete victory. There was therefore no cause to downwardly adjust
Complainants-Intervenors’ final lodestar amount.
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HI. Order

For the reasons stated above, the Court concludes that Complainants-Intervenors are
prevailing parties as described in 42 U.S.C. § 3612(p) and are entitled to attorney’s fees in the
following amounts:

Ortiz: $275/hr X 58.98 hours - 50% = $8,109.75
Keating: $150/hr X 6.3 hours - 50% = $472.50
Students: $75/hr X 137.85 hours - 30% = $5.169.37
TOTAL $14,014.50

Respondents Chak Man Fung and Jennifer Ho are ORDERED to pay, jointly and severally, the
John Marshall Law School Fair Housing Legal Clinic the sum of $14,014.50 in attorney’s fees.

R
™ Wi

Itis so ORDERED/

N ( ,
b v \ \ -
5 'y Y \%_‘%’ i

Alexander Ferndndez
Administrative Law Judge

Notice of appeal rights. The appeal procedure is set forth in detfail in 24 C.F.R. § 180.675 (2009). This Initial
Decision and Order may be appealed by any party to the Secretary of HUD by petition for review. Any petition for
review must be received by the Secretary within 13 days after the date of this Initial Decision and Order. Any
statement in opposition o a petition for review must be received by the Secretary within 22 days after issuance of
this Initial Decision and Order.

Service of appeal documents. Any petition for review or statement in opposition must be served upon the
Secretary by mail, facsimile, or electronic means at the following:

U.S. Department of Housing and Urban Development
Attention: Secretarial Review Clerk

1250 Maryland Ave, S.W., Portals Bldg.. Suite 200
Washington, DC 20024

Facsimile: (202) 708-3498

Scanned electronic document:  secrefarialreview?

m
)

G

¥

Copies of appeal decuments. Copies of any Petition for Review or statement in opposition shall also be served on
the opposing party{s), and on the HUD Office of Administrative Law Judges.

Finality of decision. The agency decision becomes final as indicated in 24 C.F.R. § 180.680.

Judicial review of final decision.  Any party adversely affected by a final decision may file a petition in the
appropriate United States Court of Appeals for review of the decision under 42 U.8.C. 3612(i). The petition must be
filed within 30 days afier the date of issuance of the final decision.
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CERTIFICATE OF SERVICE

[ hereby certity that copies of this INITIAL DECISION AND ORDER ON PETITION
FOR ATTORNEY FEES, COSTS AND EXPENSES SINCE THE ORIGINAL PETITION FOR
ATTORNEY FEES. issued by Alexander Fernandez, Administrative Law Judge, in HUDALJ
09-07-053-FH. were sent to the following partics on this Lst day of March, 2012, in the manner
indicated: ¢ J

A ,,
f?iéj’{%;’ / A ,/f’i“{f’f(/ —

Becky Blagk, Docket Clerk
4

REGULAR MAIL & EMAIL:

Chak Man Fung

17822 Kings Park Lane, Unit # 37 J. Damian Ortiz

Houston. TX 77058 The John Marshall Law School
Fair Housing Legal Chnic

Jennifer Ho 55 East Jackson Blvd., Suite 1020

3001 S. Michigan Ave. Unit # 1808 Chicago, IL 60604

Chicago, IL 60616 bortizia mls.edu
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INTEROFFICE MESSENGER AND EMAIL:

Kathleen M. Pennington, Assistant General

Counsel for Fair Housing Enforcement

U.S. Department of Housing and Urban Development
451 7" Street SW. Room 10270

Washington. DC 20410

Sol Kim. Trial Attorney

Ofttice of Regional Counsel - Region V

U.S. Department of Housing and Urban Development

77 West Jackson Boulevard, Room 2617

Chicago. IL 60604
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Case: 08-1763  Document: 102 Filed: 10/26/2009  Pages: 3

UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Everett McKinley Dirksen United States Courthouse
Room 2722 - 219 S. Dearborn Street
Chicago, Illinois 60604

Office of the Clerk
Phone: (312) 435-5850
www.caZ.uscourts.gov

FEES AND COSTS ORDER

October 26, 2009
Before

FRANK H. EASTERBROOK, Chief Judge
WILLIAM J. BAUER, Circuit Judge

TERENCE T. EVANS, Circuit Judge

JENNIFER HO,
Petitioner/Cross - Respondent
and

CHAK MAN FUNG,

Intervening Petitioner/Cross - Respondent
v.

Nos.: 08-1763 & 08-2159
UNITED STATES DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT, et al.,

Respondents/Cross - Petitioners

and

MEKI BRACKEN and DIANA LIN,
Intervening Respondents/Cross - Petitioners

Originating Case Information:

Agency Case Nos: 05-04-1166-8 & 05-04-1165-8
Department of Housing & Urban Development

The intervenors (Meki Bracken and Diana Lin) have asked for attorneys' fees under
42 U.S.C. §3612(p). Jennifer Ho asked for several extensions of time to respond, but in the
end she never did so. Chak Man Fung did respond.
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Case: 08-1763  Document: 102 Filed: 10/26/2009  Pages: 3

Appeal Nos. 08-1763 & 08-2159 Page 2

Fung concedes that intervenors are entitled to attorneys' fees under the statute as
prevailing parties. He does not contend that intervenors are disqualified, on the ground that
they should rely on the agency to defend the administrative decision. But it does seem to us
that intervenors should coordinate their positions with the agency to avoid duplicative
filings. The intervenors' briefs in these proceedings were the sort of filings one might have
expected had there been no agency brief. Yet such an elaborate presentation was
unnecessary; the agency itself made all of the necessary arguments.

Intervenors have requested more than $60,000 to compensate the John Marshall Law
School Fair Housing Legal Clinic. That is an excessive sum for intervenors, who could have
achieved the same favorable outcome by relying on the agency's brief (supplementing it
only is necessary). It is evident from the time sheets submitted in support of the request,
moreover, that the Clinic serves a teaching function, and that more time was devoted to the
proceedings than would been devoted by a law firm that wanted to limit its time to what
was essential to protect the clients' interests.

There are some further problems with the Clinic's bill. One is that the Clinic used law
students (which it bills at $118 per hour) to perform clerical tasks, on the ground that the
Clinic does not have a clerical staff and therefore must use students. But the statute
provides for attorneys' fees, not for clerical overhead. Lawyers (or law students) who
perform clerical work must be treated as clerical workers to that extent. A law form or legal
aid clinic cannot shift extra costs to an adversary by assigning clerical work to lawyers. See
Spegon v. Catholic Bishop of Chicago, 175 F.3d 544 (7th Cir. 1999). The $118 hourly rate also is
problematic. Hourly rates should track the market in legal services--which is to say, what
willing clients actually pay for similar services. The Clinic does not contend that anyone
actually pays for its students' work. This is not necessarily dispositive; it would be possible
to find out what rate corporate law firms charge for work performed by law-student
externs. But the Clinic did not make any effort to do this, and it concedes that it has no
evidence at all about the market rate for law-student work. It bases the $118 figure on a $75
rate chosen by a court years ago, adjusted for inflation. A court's guess about a market rate
differs from a market rate. The Clinic needed to provide some evidentiary basis for
estimating the current hourly rate for law students' work, and it has supplied none.

J. Damian Ortiz, the supervising clinical professor, devoted 138.1 hours to the
appellate proceedings, and he seeks $275 per hour for that work, for a total of $37,997.50.
(This reflects a two-hour reduction to which intervenors agreed in their reply
memorandum.) Ortiz's is the only compensable time, and $275 is an appropriate rate for an
attorney with his experience. But because some of his time was devoted to teaching


http:37,997.50

Case: 08-1763  Document: 102 Filed: 10/26/2009  Pages: 3

Appeal Nos. 08-1763 & 08-2159 Page 3

functions, and some was unnecessary (given intervenors' failure to limit their brief to
repairing any deficiencies in the agency's presentation), we cannot award fees based on a
conclusion that 138 hours, more than three weeks of full-time work, was reasonably
devoted to client services. It is difficult to know how much would be reasonable, but we
think that $25,000 is the most that could be sustained.

Fung's other arguments have been considered but need not be discussed separately.

The court awards Bracken and Lin $25,000 as reasonable attorneys' fees. Ho and Fung are
jointly and severally liable for payment.

form name: ¢7_Order_FeesCosts (form ID: 141)
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QAnited States Court of Appeals

Ffor the Seventh Circuit
Chicago, Illinois 60604

November 28, 2011

By the Court:
MEKI BRACKEN, et al., ] Petition for Review of
Petitioners, ] Order of the Department
] of Housing & Urban
No. 11-3538 V. ] Development.
1
UNITED STATES DEPARTMENT OF HOUSING ] Nos. 05-04-1165-8
AND URBAN DEVELOPMENT, 1 05-04-1166-8
Respondent. 1
ORDER

The Petition for Review in this matter needed to be filed
within 30 days of the Secretary’s fTinal decision. See 42 U.S.C.
8§ 3612(h)(1).

In the present case, it appears the Secretary’s decision
became final on October 9, 2011, but the Petition for Review was
filed on November 9, 2011, one day late. Accordingly,

IT IS ORDERED that petitioners on or before December 12,
2011, file a brief memorandum stating why this petition for
review should not be dismissed for lack of jurisdiction. A
motion for voluntary dismissal pursuant to Fed. R. App. P. 42(b)
will satisfy this requirement.
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Everett McKinley Dirksen United States Courthouse Office of the Clerk
Room 2722 - 219 S. Dearborn Street Phone: (312) 435-5850

Chicago, Illinois 60604 www.caZ.uscourts.gov

January 4, 2012
Before

FRANK H. EASTERBROOK, Chief Judge

MEKI BRACKEN, et al.,
Petitioners

No.: 11-3538

UNITED STATES DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT,
Respondent

Originating Case Information:

Agency Case Nos: 05-04-1165-8 & 05-04-1166-8
Department of Housing & Urban Development

The following are before the court:

1. MOTION FOR VOLUNTARY DISMISSAL AND REQUEST TO CONVERT THE
REQUEST FOR REVIEW TO REQUEST FOR ENFORCEMENT, filed on
December 9, 2011, by counsel for the Petitioners.

2. PETITIONERS FILING PURSUANT TO THE ORDER ENTERED ON
DECEMBER 15, 2011, filed on December 22, 2011, by counsel for the Petitioners.

Meki Bracken and Diana Lin (“petitioners”) have moved to dismiss their petition for
review. That motion is granted automatically, Fed. R. App. P. 42(b), because it represents

that the parties have agreed on costs: They will bear their own.

- over
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The motion continues: “Petitioners move this court for an order concerting the request for
review under 42 U.S.C. §3612(i) to a Petitioners [sic] enforcement decree [sic] under 42
U.S.C. §3612(m) and for any other relief this court deems equitable.” I directed petitioners
to explain how a petition could be dismissed yet converted to something else. The
response, filed by the Fair Housing Clinic of The John Marshall Law School, is unhelpful. It
tells me that there is no judicial authority on point but does not explain how simultaneous
dismissal and conversion is logically possible, let alone what the textual basis for such a
step would be.

A petition dismissed under Rule 42(b) is dismissed. Dismissal means the end of the
proceeding.

A litigant who wants something other than dismissal should not invoke Rule 42(b). What is
more, §3612(m) does not appear to support the step petitioners request. It provides:

If before the expiration of 60 days after the date the administrative law judge’s order
is entered, no petition for review has been filed under subsection (i) of this section,
and the Secretary has not sought enforcement of the order under subsection (j) of this
section, any person entitled to relief under the order may petition for a decree
enforcing the order in the United States court of appeals for the circuit in which the
discriminatory housing practice is alleged to have occurred.

This says that if no petition for review “has been filed” within 60 days of the administrative
order, the victor in the administrative proceeding may petition for a decree enforcing that
order. Until the court finally acts on the Rule 42(b) motion, a petition for review is pending;
“conversion” is not possible, because the existence of a petition means that the “If” clause
in the statute is unsatisfied.

Indeed, it may be that, by filing their own petition for review within 60 days, Bracken and
Lin disabled themselves from seeking relief under subsection (m). Even after the dismissal
of their petition, it remains true that a petition “has been filed” within 60 days. Perhaps,
however, subsection (m) refers only to a petition filed by the loser in the administrative
proceeding, and a petition filed by the prevailing party or parties should be ignored. If
Bracken and Lin file a new petition under subsection (m), both the Department of Housing
and Urban Development and the private respondents should promptly advise the court
how they think the “has been filed” language in subsection (m) should be understood.
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Everett McKinley Dirksen United States Courthouse Office of the Clerk
Room 2722 - 219 S. Dearborn Street Phone: (312) 435-5850
Chicago, Illinois 60604 www.caZ.uscourts.gov

NOTICE OF ISSUANCE OF MANDATE

January 4, 2012
MEKI BRACKEN, et al.,
Petitioners

No.: 11-3538 v

UNITED STATES DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT,
Respondent

Originating Case Information:

Agency Case No: 05-04-1165-8
Department of Housing & Urban Development

Originating Case Information:

Agency Case No: 05-04-1166-8
Department of Housing & Urban Development

Herewith is the mandate of this court in this appeal, along with the Bill of Costs, if any. A
certified copy of the opinion/order of the court and judgment, if any, and any direction as to
costs shall constitute the mandate.

TYPE OF DISMISSAL: F.R.A.P. 42(b)

STATUS OF THE RECORD: no record to be returned

NOTE TO COUNSEL:
If any physical and large documentary exhibits have been filed in the above-entitled cause, they are
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to be withdrawn ten (10) days from the date of this notice. Exhibits not withdrawn during this period
will be disposed of.

Please acknowledge receipt of these documents on the enclosed copy of this notice.

Received above mandate and record, if any, from the Clerk, U.S. Court of Appeals for the
Seventh Circuit.

Date: Received by:
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