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SUMVARY OF THE CASE

Appellant J. Fred Hart, Jr., appeals his convictions under
the Freedom of Access to Cinic Entrances Act, 18 U S. C 248(a)
(Access Act). Hart alleges that the district court erred in
denying his notion for judgnent of acquittal in that his actions
did not constitute a threat. Hart also alleges that the Access
Act violates his First Anendnent right to free speech and that
Congress exceeded its authority under the Conmerce Cl ause when it
enacted the Act.

Hart has requested fifteen mnutes of oral argunent. The
United States does not believe oral argunent is necessary in this
case. The United States presented sufficient evidence on each
el enent of the offense. This Court has previously rejected

Hart's constitutional challenges in United States v. D nw ddi e,

76 F.3d 913, cert. denied, 519 U S. 1043 (1996). |If, however,
this Court grants oral argunent the United States requests as

much tine as Hart receives.
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IN THE UNI TED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUI T

No. 99-1443
UNI TED STATES OF AMERI CA,
Appel | ee
V.
J. FRED HART, JR.,
Def endant - Appel | ant

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF ARKANSAS

BRI EF FOR THE UNI TED STATES AS APPELLEE

STATEMENT OF SUBJECT MATTER AND APPELLATE JURI SDI CTI1 ON

This action was instituted by the filing of an indictnent in
the United States District Court for the Eastern District of
Arkansas chargi ng appellant J. Fred Hart, Jr., with violating 18
U S.C 248(a) (RA 1).Y The district court had jurisdiction
over this crimnal case pursuant to 18 U S.C. 3231.

The district court entered its judgnent on February 11, 1999
(R 45). Hart filed his notice of appeal on February 12, 1999
(R A 110). This Court has jurisdiction over this appeal
pursuant to 28 U.S.C. 1291.

¥ "R A _ " refers to the Record on Appeal; "R _ " refers to
t he docket nunber for a docunent on the district court's docket
sheet; "Tr. " refers to the transcript of the trial; "Br. __ "

refers to Appellant's Opening Brief.
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STATEMENT OF THE | SSUES

1. \Wether the district court erred in denying Hart's
notion for judgnment of acquittal.

2. Wiether Hart's bonb threat is protected by the First
Anmendnent .

3. \Whet her Congress exceeded its Conmerce C ause authority
when it enacted the Freedom of Access to Cinic Entrances Act.

STATEMENT OF THE CASE

On July 29, 1998, the United States filed a two-count
i ndi ctment against J. Fred Hart, Jr. (R A 1). The indictnent
al l eged that Hart violated the Freedom of Access to Cinic
Entrances Act, 18 U S.C 248(a), by placing two Ryder trucks at
two different clinics that provide reproductive health services
with the intent to intimdate and interfere with, and to attenpt
tointimdate and interfere with, persons who are seeking or
persons providing reproductive health services (RA 1-2). Hart
pled not guilty and his trial began on Cctober 28, 1998 (R 34).
On Novenber 2, 1998, the jury returned a guilty verdict agai nst
Hart on both counts (R 36).

The district court held Hart's sentencing hearing on
February 9, 1999 (R 43). The court sentenced Hart to 12 nonths
of hone detention, 200 hours of community service, four years'

probation, and inposed a special assessnent of $50 (R 45).
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STATEMENT OF FACTS
A. Hart's Bonb Threats

In the afternoon of Septenber 24, 1997, Hart rented two 24-
foot Ryder trucks from Randy Jones, nmanager of the Sixth Street
Exxon Service Station in Little Rock, Arkansas (Tr. 79, 244). At
about 8 p.m that evening, Hart went to the honme of Robert Reneau
and asked himfor a ride to Sherman Street in Little Rock (Tr.
288, 290). After being dropped off, Hart asked Reneau to pick
hi mup near the Whnen's Community Heal th Center, which provides
abortion-rel ated services (Tr. 86, 289). Upon arriving at a | ot
next to the center, Reneau saw Hart driving one of the Ryder
trucks (Tr. 290). Hart parked the truck and got into Reneau's
car (Tr. 291). Reneau drove himto Hart's |law office, where
Reneau saw a second truck (Tr. 291-292). Reneau followed Hart,
who drove the second truck, to a parking ot across fromthe
Little Rock Fam |y Pl anning Services Cinic, which also perforns
abortion procedures (Tr. 293, 175). After Hart left the second
truck, Reneau picked Hart up and drove himback to Hart's | aw
office (Tr. 294).

The governnent w tnesses, who saw the trucks on Septenber
25, 1997, testified that they believed the trucks were bonbs.

Ms. Andrea Brown, an enployee at the Winen's Community Heal th
Center, arrived there at about 8 a.m that norning (Tr. 85-86).
The Ryder truck was parked in the entrance to the | ot she
normal Iy uses (Tr. 88). Since she was not expecting the truck to

be parked there, she alnost rear-ended it (Tr. 88-89). She
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testified that she had seen Ryder trucks on various occasions in
ot her locations and had not been scared (Tr. 91).

She was scared this time for several reasons (Tr. 91). The
truck was parked "as close to the [abortion clinic] as it could
possi bly be" (Tr. 92). Also, Ms. Brown had | earned through
newsl etters fromthe National Abortion Federation that abortion
clinics tend to be targets of violent attacks (Tr. 89). There
was apparently no valid reason for the truck's presence (Tr. 92),
nor any note explaining why it was there (Tr. 92). The Ryder
truck i medi ately rem nded her of the 1994 bonbing of the federal
buil ding in Olahoma City when expl osives were detonated inside a
Ryder truck in order to destroy that building (Tr. 91).
Accordingly, she got out of her car and ran across the street to
the E-Z Mart to call the police (Tr. 94).

Sergeant Richard Kinsey of the Little Rock Police Departnment
responded to the call about the bonb threat at the Wnen's
Community Health Center (Tr. 45-46, 53-54).% Upon his arrival,
he too concluded the truck presented a real bonb threat because
the truck was parked, for no apparent legitinate reason, so as to
bl ock one of the entrances to an abortion clinic, and the Ryder
truck rem nded himof the Cklahoma Cty bonbing (Tr. 59).

Sergeant Kinsey imedi ately set up a perineter of "about a bl ock-

and-a-half to two blocks all the way around" the Wnen's

Z  Sergeant Kinsey of the Little Rock Police Departnment
testified that it was publicized that, on Septenber 25, 1997, the
President of the United States would be in Little Rock, Arkansas.
Visits by the President call for security neasures that affect
t he manpower |evels of his police departnment (Tr. 52-53).
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Community Health Center and cl osed "the northbound | anes of
University"” Drive (Tr. 60). He then evacuated businesses and
homes in the area and awaited the arrival of Captain Bernard
Sherwood of the Little Rock Fire Departnment and his bonb squad
(Tr. 60-64).

Ms. Anne Krebs, an enployee of the Little Rock Famly
Pl anning Services Center, arrived at that clinic at about 8:30
a.m on Septenber 25, 1997, and found the Ryder truck bl ocking
the entrance to the clinic's driveway (Tr. 170-173). As with the
truck parked at the Winen's Conmunity Health Center, there were
no signs on the truck explaining why it was parked in the
clinic's driveway and no other apparent valid reason for its
presence (Tr. 174). Ms. Krebs was "very scared" that the truck
was a bonb because of those factors and because she was rem nded
of the Oklahoma City bonbing incident when a truck "blew up the
Federal Building" (Tr. 175, 182). Accordingly, she reported the
incident to the police.

Ms. Karen Hunter was a Director of the KidCo Child Day Care
Center on Septenber 25, 1997. KidCo is |ocated across the street
fromthe Famly Pl anning Services Center (Tr. 234, 238-240). At
about 9:30 a.m on Septenber 25, 1997, she spotted the Ryder
truck parked across the street fromKi dCo and believed it to be a
bomb (Tr. 238). She and the teacher of the three-year old class
reacted quickly. They wapped the children in "baby beds,"” to
protect themfromthe possibility of broken glass and carried

them away fromthe scene (Tr. 239-240).
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Sergeant John Aquilino of the Little Rock Police Departnent
responded to Ms. Krebs' call about the Fam |y Pl anni ng Services
Center (Tr. 127-132). \Wien Sergeant Aquilino | earned that "there
were two | arge Ryder rental trucks parked bl ocking the entrances

to" two abortion clinics, his "first thought was that this is
real, that this is a bonb threat” (Tr. 131). He reached this
concl usi on al so because of the "notoriety and publicity" of the
Okl ahoma City bonbing incident (Tr. 131). Sergeant Aquilino al so
contacted the Fire Departnent's bonb squad (Tr. 137).

Capt ai n Sherwood of the Little Rock Fire Departnent, and the
Operations Oficer of the Fire Departnent's bonb squad, arrived
with his bonb squad first at the Whnen's Community Heal th Center
(Tr. 195-196, 204). Captain Sherwood determ ned that the truck
was a "high threat level,"” because it was placed at an abortion
clinic, which he considers one of the "target hazards" (Tr. 201-
202). Captain Sherwood testified that a "target hazard" is a
pl ace where bonbi ngs and violent attacks frequently occur (Tr.
202). He explained that the circunstances at both clinics were
suspi ci ous al so because there was "no one at the clinic that
[could] identify why the vehicle's there" (Tr. 206). Captain
Sherwood ext ended the evacuation perinmeter Sergeant Kinsey had
established from"12th Street all the way down to 19th Street"”
(Tr. 64, 207). The bonb squad carefully and thoroughly searched
both trucks until they were certain no bonbs were present (Tr.

214-218).
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The governnent al so presented a stipul ation of expected
testinony fromHart's father. Based on conversations with his
son, Hart's father concluded that Hart knew that using the Ryder
truck would "cause sone turmoil" (Tr. 315). Hart's father
expl ai ned that Hart thought "if people believed that there was a
bonb on one or nore of those Ryder trucks, that it would have
been worth it in order to save at least the |ife of one baby"
(Tr. 314).

On August 20, 1998, a Ryder rental truck was parked in front
of the building where the Little Rock branch office of the
Federal Bureau of Investigations was |ocated (Tr. 345-348).

After spotting this, Hart entered the FBI offices and reported

t he presence of the Ryder truck to Ms. Rita Harris (Tr. 345-349).
Ms. Harris paged for an FBI agent and Ms. Carrie Land responded
(Tr. 354-355). M. Land testified that soon after initiating her
i nvestigation she | earned that the Ryder rental truck had

bel onged to the Blue Cross/Blue Shield office which was noving
out of the building that day (Tr. 359). Having obtained a valid
reason for the truck's presence, she concluded her investigation
(Tr. 359).

B. Hart's Motion To Dism ss The | ndictnent

On Septenber 15, 1998, Hart filed a notion to dism ss the
indictnment (R 18). Hart viewed the United States' case as
"apparently alleg[ing] that the parking of a Ryder truck in a
parking lot is itself an act of intimdation" and argued that the

indictment fails to nake a factual allegation that woul d support
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a finding of actual intimdation (R 18 at 2-3). Hart also
argued that to apply the Freedom of Access to Cinic Entrances
Act (18 U. S.C. 248(a)) (Access Act) to his alleged actions would
violate the First Anmendnent's protection of expressive conduct.
Finally, he argued that Congress did not have authority under the
Commerce Clause "to regul ate conduct outside abortion clinics,
any nore than it had the power to regul ate handgun possession at
school s" (R 18 at 5).

The United States contended that the indictnent's
al | egations are cogni zabl e under the Access Act (R 19 at 4) and

argued, inter alia, that, in United States v. DDnwiddie, 76 F.3d

913, 919-924, cert. denied, 519 U S. 1043 (1996), this Court
correctly held that the Access Act does not violate the First
Amendrent (R 19 at 7) and is valid under the Conmerce O ause (R
19 at 26). On Cctober 26, 1998, the district court entered an
order denying Hart's notion to dismss the indictnment (R 31).

C. Hart's Mdtion For Judgnent O Acquittal

_ _On Qctober 30, 1998, at the close of the governnent's case,
Hart filed a nmotion for judgnment of acquittal (Tr. 366-370). He
cl ai med the governnent's case was nothing nore than "the parking
of the Ryder truck constitutes, in and of itself, a threat of
force" (Tr. 366). He argued that the United States failed to
prove that the Oklahoma City bonbing actually occurred and failed
to "show that there was sonething other than Ryder trucks
available" (Tr. 369). Hart also argued that the governnent

failed to show that he parked the Ryder trucks (Tr. 370). Hart
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acknow edged (Tr. 370), however, that Robert Reneau testified he
saw Hart park the Ryder trucks (Tr. 294). Hart contended t hat
t he governnent failed to prove he intended to interfere or
intimdate (Tr. 371). Hart conceded that there was evidence of
hi s possession and rental of the trucks, his anti-abortion
convictions, "and a possible notive for doing this" (Tr. 371).

In response, the United States argued that the elenents it
is required to prove are: "there was a threat, there was an
intent to intimdate, and that it was because of the clinics and
the services that they provide" (Tr. 373). There is no
requi renent to prove the existence of the Cklahoma City bonbing
or that Hart could have rented trucks froma rental agency other
than Ryder (Tr. 373, 375). The governnent contended it presented
"overwhel m ng evidence" on the elenents of the offense (Tr. 373).
For instance, the United States pointed to the testinony from
Hart's father who provided that his son realized that "when he
used the Ryder truck, it would cause sone turnoil about those
people™ (Tr. 376). The district court denied Hart's notion for
j udgnment of acquittal (Tr. 380).

SUMVARY OF ARGUMENT

The district court correctly denied Hart's notion for
j udgment of acquittal. Hart argues (Br. 14-15) that the district
court erred because "the placenent of two Ryder trucks cannot, in
and of thenselves, constitute a threat of force," and to construe

the statute as crimnalizing his actions would render the Freedom
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of Access to dinic Entrances Act (Access Act),
unconstitutionally vague and over broad.
I n determ ni ng whet her conduct or a statenent constitutes a
true threat, a court nust analyze the threat in the light of its

"entire factual context,"” and deci de whether the recipient of the

threat coul d reasonably conclude that it expresses “'a

determ nation or intent to injure presently or in the future.

United States v. Dinwiddie, 76 F.3d 913, 925 (8th Cr.), cert.

denied, 519 U S. 1043 (1996) (citation omtted). |In this case, a
person coul d reasonably conclude that Hart comruni cated a true
threat of an inmm nent bonbing. Abortion clinics are frequently
targets of violence. Hart parked two Ryder trucks so as to
interfere with the entrance of two abortion clinics, and there
were no signs or other information offering a valid reason for
their presence. Several government w tnesses testified that the
sight of the trucks imrediately rem nded them of the infanous
Okl ahoma City bonbing incident in 1994, in which a Ryder truck
was used to destroy a federal governnment buil ding.

In DDnwiddie, 76 F.3d at 924, this Court held that,
facially, the Access Act is "not even close to being overbroad,"”
and the terns, "interfere with," "physical obstruction,”
"intimdate," and "threat of force," are quite clear. Nor is the
Access Act overbroad or vague as it is applied to Hart's conduct.
The Access Act would not prohibit the | awmful parking of a Ryder

truck. The Act applies to Hart's conduct because he parked the
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trucks in a manner and under circunstances which would threaten
t hose seeking or providing reproductive health services.

Hart's claimthat the Access Act violates the First
Amendrent is neritless. As this Court also explained in
Dinwiddie, 76 F.3d at 922, it is well-settled that the First
Amendrent does not protect threats of violence. The evidence
establ i shed that Hart's conduct constituted a true threat.

Equal ly unavailing is Hart's claimthat Congress exceeded
its powers under the Comrerce Cl ause when it enacted the Access
Act. As Hart concedes (Br. 22-25), in Dnwiddie, 76 F.3d at 919-
921, this Court held that the Access Act is a proper exercise of
Congress's Conmerce Cl ause powers because it protects persons or
things in interstate commerce and regul ates activities that
substantially affect interstate conmerce. Hart offers no
meritorious reason why D nw ddie does not control this case.
Every court of appeals that has addressed it has rejected the
claimthat the Access Act is not valid Conmerce C ause

| egislation. United States v. Weslin, 156 F.3d 292 (2d G r

1998), cert. denied, 119 S. C. 804 (1999); United States v.

Wlson, 154 F.3d 658 (7th Gr. 1998), cert. denied, 119 S. C
824 (1999); United States v. Bird, 124 F.3d 667 (5th Cr. 1997),

cert. denied, 118 S. C. 1189 (1998); Hoffman v. Hunt, 126 F.3d

575 (4th Cr. 1997), cert. denied, 118 S. C. 1838 (1998); Terry
v. Reno, 101 F. 3d 1412 (D.C. Gr. 1996), cert. denied, 520 U S
1264 (1997); Cheffer v. Reno, 55 F. 3d 1517 (11th G r. 1995).
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STANDARDS OF REVI EW
When reviewi ng the denial of a notion for judgnment of
acquittal based on sufficiency of the evidence, this Court views
the evidence in the light nost favorable to the verdict and gives
t he governnent the benefit of all reasonabl e inferences that

could logically be drawmn fromthe evidence. United States v.

Janmes, 172 F.3d 588 (8th Cir. 1999).
This Court conducts de novo review of challenges to the

constitutionality of federal statutes. United States v. Prior,

107 F.3d 654, 658 (8th Gir.), cert. denied, 118 S. Ct. 84 (1997).
ARGUVENT
|

THE DI STRI CT COURT CORRECTLY DENI ED HART' S
MOTI ON FOR JUDGVENT OF ACQUI TTAL

Hart clains (Br. 13-15) that, even if the evidence is viewed
in the light nost favorable to the governnment, it was not
sufficient to establish that he communicated a threat. The claim
is meritless.

a. In United States v. Patrick, 117 F.3d 375, 376 (1997),

this Court held that ""[i]f a reasonable recipient, famliar with
the context of the communication, would interpret it as a threat,
the issue should go to the jury.'" 1In determ ning whether
conduct or a statenment constituted a true threat, a court nust
anal yze the threat in light of its "entire factual context" and
deci de whether the recipient of the threat could reasonably
conclude that it expresses "a determnation or intent to injure

presently or in the future." United States v. Dinwiddie, 76 F.3d
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913, 925 (8th Cir.), cert. denied, 519 U S. 1043 (1996); see
also, United States v. Witfield, 31 F.3d 747, 749 (8th G

1994); United States v. Bellrichard, 994 F.2d 1318, 1323-1324

(8th Cr.), cert. denied, 510 U S. 928 (1993).

When the entire factual context is reviewed, the United
States' evidence was nore than sufficient to establish that Hart
communi cated a true threat. There was evidence that reproductive
health clinics that perform abortions are frequently the targets
of protest (Tr. 54, 131) and violence. M. Brown and Ms. Krebs
specifically testified that the National Abortion Federation
regularly infornms them about violent events at abortion clinics
around the nation (Tr. 89, 171, 175).

At trial, Ms. Andrea Brown of the Wnen's Community Health
Center, Ms. Anne Krebs of the Little Rock Fam |y Pl anni ng
Services Cinic, as well as Sergeants Richard Kinsey and John
Aquilino of the Little Rock Police Departnment testified that the
ci rcunst ances concerning the Ryder trucks indicated they were
bonmbs (Tr. 89-92, 173-175, 54, 56-61, 131-136). Those
ci rcunst ances included: the use of Ryder trucks simlar to that
used in the 1994 klahoma City bonmbing of a federal office
building (Tr. 59, 91, 175, 131, 175); the parking of the trucks
near the entrances of the abortion clinics (Tr. 54, 57, 175)
rather than in a regular parking space; and the absence of any
apparent legitimte explanation for the presence of the trucks

(Tr. 61, 92, 144, 174).
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Captai n Sherwood testified that the parking of trucks at
abortion clinics was a "high threat level,"” because such clinics
are places where bonbs are frequently placed (Tr. 201-202). He
further testified that the circunstances were particularly
suspi ci ous because there was "no one at the clinic that can
identify why the vehicle' s there" (Tr. 206).

The unexpl ai ned presence of two Ryder trucks, conbined with
a reasonabl e apprehensi on of violence at a clinic providing
abortion services, was clearly evocative of violence and pl aced
clinic enployees in reasonabl e apprehension of inmm nent bodily
harm A recipient of this threat could reasonably conclude that
the protests agai nst abortions being perforned at the Wnen's
Community Health Center and the Little Rock Fam |y Pl anning
Services Center had escal ated to viol ence.

b. Hart relies (Br. 15) upon United States v. Dubois, 645

F.2d 642 (8th Gr. 1981), and United States v. Diggs, 527 F.2d

509, 513 (8th Cir. 1975), to argue that a jury is not justified
I n convicting a defendant on the basis of suspicion or

specul ation. Hart's reliance on those cases is m spl aced.
Duboi s, 645 F.2d at 643, invol ved whether the defendant was

| egal Iy i ntoxicated when his car struck and killed a pedestrian.
After the accident, he consuned nore al cohol before he was given
a breathal yzer that showed he was intoxicated. 1bid. The
government presented the testinony of an expert in forensic
chem stry to estimte what the blood al cohol |evel was at the

time he struck the pedestrian. 1d. at 644. This court rejected
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the expert testinony because it was based on "specul ati on" about
how much t he defendant consumed after the accident. 1d. at 645.

In Diggs, 527 F.2d at 511, the governnment charged that the
def endant transported checks through interstate comerce with the
intent to defraud, in violation of 18 U. S.C. 2314. This Court
reversed the conviction because the United States failed to
present any evidence fromwhich the jury could infer that Diggs
knew t he checks were fraudulent. |[d. at 512.

In this case, the jury was not asked to speculate. There
was probative evidence as to every elenent of the offense. In
addition to the evidence showing that Hart's conduct constituted
a true threat, the governnent presented uncontradicted evidence
that it was Hart who parked the trucks (Tr. 291-293). The
evi dence al so established that Hart acted with the intent to
i ntimdate persons providing or seeking abortion-rel ated
services. For instance, the stipulation fromHart's father
established that Hart's intent "by parking the truck there," was
that "if he could just save one baby from abortion, it would be
worth the effort” (Tr. 309).

c. Under the Access Act, the termintimdate "neans to
pl ace a person in reasonabl e apprehension of bodily harmto him
or herself or to another.” 18 U.S.C. 248(e)(3). Contrary to
Hart's contentions, intimdation can be conveyed by actions as
well as by words. 18 U S.C. 248(a).

Hart argues (Br. 17) that United States v. Lee, 6 F.3d 1297

(8th Cr. 1993) (en banc) (per curiam, cert. denied, 511 U S.




-16-

1035 (1994), supports his position that the governnment nust prove
that the bonb threat was nmade orally or in witing. |In fact, Lee
supports the opposite conclusion. Lee burned a cross near
apartnent buil di ngs where several black famlies resided, and a
jury convicted himfor violating 18 U S.C. 241, which prohibits
conspiring to "intimdate" persons in the enjoynent of their
rights. 6 F.3d at 1300. This Court addressed the circunmstances
under which a cross-burning would constitute a crinme and when it
woul d be consi dered expressive conduct protected by the First
Amendnent. But, the Lee Court held that a defendant could be
convicted for the act of burning a cross if he intended to
threaten the residents of the apartnents or at |east intended to
cause residents to reasonably fear the i mm nent use of force or
violence. 1d. at 1303. Thus, Lee established that a threat may
be unlawful even if it is comunicated only through conduct.

d. On appeal, Hart argues (Br. 16-17) that the Access Act
is overbroad and vague. Since he failed to raise this claimat

trial, it is waived absent plain error. United States v. Q ano,

507 U.S. 725, 731 (1993); United States v. Tulk, 171 F.3d 596,

599 (8th Cr. 1999). Hart cannot establish that applying the
Access Act to his conduct was even erroneous.

In DDnwi ddie, 76 F.3d 913 at 924, this Court held that the
Access Act is "not even close to being overbroad," because it
"prohibits only a limted range of activity." [d. at 924. Wth
regard to the vagueness chall enge, the D nw ddie Court held that

"threat of force" is a "readily understandable” term"used in
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everyday speech."” |d. at 924. The Court al so expl ai ned that
"intimdate" is equated with placing a person in reasonable
apprehensi on of harm and thus, is "a clear termthat is simlar
to an elenent in the crine and tort of assault." 1lbid.

Appl ying the Access Act to Hart's conduct in no way renders
the statute overbroad or vague. Contrary to Hart's
m scharacterization (Br. 16-17), he was not convicted for
violating the Act sinply because he parked two legally |eased
Ryder trucks. As explained, supra, at pp. 13-16, he was found
guilty under the Act because his actions placed individuals in
fear that the trucks were bonbs.

Hart refers (Br. 17) to the presence, on August 20, 1998, of
a Ryder truck at the building where the Little Rock branch of the
Federal Bureau of Investigation is |ocated. He argues that the
fact that FBI personnel and the public did not react to that
truck in the alarnmed nmanner with which it responded to Hart's
threat on Septenber 25, 1997, denonstrates that the parking of a
Ryder truck is so ambiguous it should not be considered a threat
under the Access Act. But, the circunstances concerning the
August 20, 1998, incident are quite distinguishable fromHart's
bonmb threats.

On August 20, 1998, after Hart reported the presence of the
Ryder truck to the Little Rock branch office of the Federal
Bureau of Investigations (Tr. 345-349), Ms. Carrie Land, an FB
agent conducted an investigation (Tr. 354-355). Shortly after

initiating her investigation, Ms. Land | earned that the Ryder
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rental truck had bel onged to Bl ue Cross/Blue Shield who were
nmovi ng out of the building that day (Tr. 358-359). Having
obtained a valid explanation for the truck's presence, M. Land
concl uded her investigation (Tr. 359).

In contrast, when, on Septenber 25, 1997, Hart parked the
Ryder trucks at the two abortion clinics, there was no
expl anation for the trucks being parked so as to interfere with
entrances at those clinics. Contrary to Hart's conclusion, the
differences in the facts concerning Hart's conduct and the Bl ue
Cross/Blue Shield s parking of a Ryder truck at the FBI offices
denonstrates that the Access Act is being properly applied to
true threats of violence.

I

HART' S CONDUCT | S NOT PROTECTED BY THE FI RST AMENDMENT

As this Court held in DDnwiddie, 76 F.3d at 922, it is
"*well-settled that threats of violence are ... unprotected

speech.'" 1d. at 922 (quoting United States v. J.H H, 22 F.3d

821, 825 (8th Cir. 1994). Since, as discussed supra, at pp. 12-
18, the evidence established that Hart comunicated a true threat
of violence, his conduct was not protected by the First
Anmendnent .

Hart fails to present a neritorious argunent why this
Court's holding in Dinwddie is not applicable here. For
i nstance, Hart argues (Br. 19) that "[p]olitical expression
having the effect of intimdation is constitutionally protected

speech.” This claimis, in substance, the sane one this Court
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addressed in Dinwiddie. There, the appellant contended that a
prohi bition against "threats of force that '"intimdate * * *
i nposes a content-based restriction on speech because it punishes
t he speech based on its conmunicative inpact."” 76 F.3d at 922.
This Court rejected the argunent and noted that in Watts v.

United States, 394 U.S. 705, 707 (1969), the Suprenme Court upheld

the constitutionality of a statute that crimnalizes threats to
t he President.

Every court of appeals that has addressed the
constitutionality of the Access Act has concluded that threats of
viol ence are outside the First Arendnent's protection. United
States v. Weslin, 156 F.3d 292, 296 (2d Cr. 1998), cert. denied,
119 S. C. 804 (1999); United States v. Wlson, 154 F.3d 658, 663

(7th Gr. 1998); cert. denied, 119 S. . 824 (1999); Hoffman v.
Hunt, 126 F.3d 575, 588 (4th Cr. 1997), cert. denied, 118 S. O
1838 (1998); United States v. Bird, 124 F.3d 667, 683 (5th Cr

1997), cert. denied, 118 S. C. 1189 (1998); Terry v. Reno, 101
F.3d 1412, 1419 (D.C. Cr. 1996), cert. denied, 520 U. S. 1264
(1997); Cheffer v. Reno, 55 F.3d 1517, 1521 (11th Cr. 1995);

Anerican Life League, Inc. v. Reno, 47 F. 3d 642, 648 (4th GCr.),

cert. denied, 516 U. S. 809 (1995).

Hart's reliance upon cases, such as Sinon & Schuster, Inc.

v. Menbers of the New York State Crinme Victins Board, 502 U. S.

105, 118 (1991), Texas v. Johnson, 491 U. S. 397, 405 (1989),

NAACP v. d ai borne Hardware Co., 458 U. S. 886 (1982), and

Organi zation for a Better Austin v. Keefe, 402 U S. 415, 419
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(1971), is unavailing. To be sure, those cases did hold that
peaceful expressive conduct and speech, even if coercive of and
sonmewhat offensive to its audience, are entitled to the First
Amendrent ' s protection. None of those decisions, however,
limted the established principle that threats of violence are
not protected by the First Amendnent.

| ndeed, in nore recent cases the Suprene Court has
reaffirmed that "threats of violence are outside the First

Amendnent." RA V. v. St. Paul, 505 U S. 377, 388 (1992); see

al so, Madsen v. Wnen's Health Cr., Inc., 512 U S. 753, 773-774

(1994); Wsconsin v. Mtchell, 508 US. 476, 484 (1993). That is
because "'[v]iolence or other types of potentially expressive
activities that produce special harnms distinct fromtheir

comuni cative inpact ... are entitled to no constitutional

protection.'" 1d. at 484-485, quoting Roberts v. United States

Jaycees, 468 U.S. 609, 628 (1984).

Hart also clainms (Br. 21) that the Access Act is targeted
agai nst those with a particular viewpoint, because it is ainmed at
abortion protesters, and that the restriction on First Amendnent
freedons is greater than is essential to the furtherance of
legitimate governnmental interests. Hart, therefore, contends

that the Access Act fails the test, under United States v.

O Brien, 391 U. S. 367 (1968), for determ ning whether a statute,
whi ch affects expressive conduct, violates the First Amendnent.
In DDnwiddie, 76 F.3d at 923, this Court correctly rejected the

sane argunent.
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11

CONGRESS WAS VELL WTHI N I TS CONSTI TUTI ONAL
PONERS WHEN | T ENACTED THE ACCESS ACT

Relying on United States v. Lopez, 514 U. S. 549 (1995), Hart

contends that Congress exceeded its authority under the Conmerce
Cl ause when it enacted the Access Act (Br. 22). Hart correctly
concedes, however, that this Court previously rejected this
argunent in Dinwiddie, 76 F.3d at 919-921. |Indeed, every court
of appeal s that has addressed this contention has rejected it
(see cases cited supra at p. 19).

a. A court “nust defer to a congressional finding that a

regul ated activity affects interstate conmerce, if there is any

rational basis for such a finding.” Hodel v. Virginia Surface

M ning & Reclamation Ass'n, 452 U. S. 264, 276 (1981) (enphasis

added). As this Court concluded in Dinwiddie, 76 F.3d at 919-
921, the volum nous testinony and evi dence Congress consi dered
clearly supports a conclusion that Congress had a rational basis
for concluding that the activity regul ated by the Access Act
substantially affects interstate cormerce. Specifically, the
Access Act passes nuster under the second and third categories
identified by the Lopez Court; the Act is a proper exercise of
Congress' power to “protect * * * persons or things in interstate
commerce,” as well as its power to regulate activities that
substantially affect interstate commerce. Lopez, 514 U S. at
558.

(1) The Access Act properly protects persons or things

ininterstate comerce. The Suprene Court has determ ned that an
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entity is engaged in interstate commerce, “when it is itself
"directly engaged in the production, distribution, or acquisition

of goods or services in interstate commerce.'” United States v.

Robertson, 514 U. S. 669, 672 (1995), quoting United States v.

Anerican Bl dg. Mintenance Indus., 422 U S. 271, 283 (1975).

In addition to this Court's holding in Dinw ddie, the

Seventh Circuit held, in United States v. Soderna, 82 F.3d 1370,

1373, cert. denied, 519 U S. 1006 (1996), that the Access Act is
"a statute that really does seek to renpve a significant
obstruction, in rather a literal sense, to the free novenent of

persons and goods across state lines." 1d. at 1373 (enphasis

added) (citing Heart of Atlanta Mtel, Inc. v. United States, 379

U S 241 (1964); cf., United States v. Bird, 124 F.3d 667, 675

(5th Cr. 1997) (upholding Access Act as a valid exercise of
Congress's Commerce C ause authority because it substantially
affects interstate comrerce, but stating that abortion clinics
are not necessarily involved in interstate comerce). The

hol dings in Dinw ddi e and Soderna are correct.

Congress reasonably concl uded that reproductive health
clinics are involved in interstate comerce. S. Rep. No. 117,
103d Cong., 1st Sess. 31 (1993). Congress found that "many of
the patients who seek services from|[abortion providers] engage
ininterstate conmmerce by traveling fromone state to obtain [the
abortion services] in another.”" S. Rep. No. 117, supra, at 31;
accord HR Conf. Rep. No. 488, 103d Cong., 2d Sess. 7 (1994),
reprinted in 1994 U S.C.C.A N 724; HR Rep. No. 306, 103d
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Cong., 1st Sess. 10 (1993), reprinted in 1994 U S. C.C A N 707.

Physi ci ans and ot her reproductive health services providers often
travel across state lines to provide abortion services. See S
Rep. No. 117, supra, at 31; H R Rep. No. 306, supra, at 8.

Al so, Congress found that "nedicine, nmedical supplies, surgical

i nstrunments and ot her necessary nedi cal products, often [cone]
fromother [s]tates.” S. Rep. No. 117, supra, at 31; see al so,
H R Conf. Rep. No. 488, supra, at 7, reprinted in 1994

US CCAN 724. Congress determ ned that there was a nati onal
mar ket for abortion services because of the shortage of clinics
that provide those services. S. Rep. No. 117, supra, at 17.
These findings accurately reflect the extensive testinony
and evidence presented to the respective conmittees. See
Abortion Cinic Violence: Hearings Before the Subconm on Crine
and Crimnal Justice of the Comm on the Judiciary, 103d Cong.,
1st Sess. 3 (1993) (letter of Attorney General Reno, stating that
"patients and staff frequently travel interstate" to receive or
to adm nister abortion-rel ated services); The Freedom of Access
to dinic Entrances Act of 1993: Hearing Before the Commttee on
Labor and Human Resources, 103d Cong., 1st Sess. 11, 16-17 (1993)
(statenent by Attorney General Reno that clinics are engaged in
interstate conmmerce and that clinics serve significant nunbers of
out-of-state patients); id. at 59, 64-65 (statenment of WIlla
Craig, Executive Director, Blue Mountain Cinic, Mssoula, M
that "[a] |arge nunber of our abortion and our prenatal patients

travel an average of 120 miles to their appointnments at our
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clinic due to lack of services in their own areas. These areas
i ncl ude | daho, eastern WAshi ngton, Wom ng and Canada."); See S.
Rep. No. 117, supra, at 17 ("The availability of abortion
services is already very limted in many parts of the United
States"); S. Rep. No. 117, supra, at 17 n.29 ("Nationw de, 83% of
counties have no abortion provider * * * In North Dakota, the
only physician who perforns abortions commutes from M nnesota.").
(2) The activity the Access Act proscribes
substantially affects interstate cormerce. The Senate found that
the activity regulated by the Access Act had "a significant
adverse inmpact not only on abortion patients and providers, but
al so on the delivery of a wide range of health care services.
Thi s conduct has forced clinics to close, caused serious and
har nful delays in the provision of nedical services, and
i ncreased health risks to patients. It has also taken a severe
toll on providers, intimdated sone into ceasing to offer
abortion services, and contributed to an already acute shortage
of qualified abortion providers.” S. Rep. No. 117, supra, at 14.
Congress had anpl e evidence to support these findings. The
House Report explained that the evidence showed that “[t] hese
I nci dents have destroyed mllions of dollars worth of property,
endangered |lives and curtailed access to health care for wonen,
especially in rural areas.” H R Rep. No. 306, supra, at 8,
reprinted in 1994 U S.C C. A N 705. The House Report cited the

Nat i onal Abortion Federation's Report which showed that between

1984 and 1992 nore than 1,000 acts of viol ence against abortion
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provi ders, including "28 bonbings, 62 arsons, 48 attenpted
bonmbi ngs and arsons, 266 bonb threats, and 394 incidents of
vandalism * * * The total cost of such incidents to clinics in
1992 totaled alnmost $1.8 million in property danage alone.” HR
Rep. No. 306, supra, at 8, reprinted in 1994 U.S.C.C. A N 705.

Qther NAF statistics showed that in 1992 there were 57 instances
in which persons injected butyric acid into reproductive health
clinics providing abortion services, which resulted in "al npost

half a mllion dollars [of damage]"” to these clinics. H R Rep.

No. 306, supra, at 9, reprinted in 1994 U S. C.C A N 706.

The Senate report cited other evidence of violence and
threats of violence against abortion providers. "At |east three
physi cians in Dallas stopped perform ng abortions in 1992 as a
result of pressure by an anti-abortion group. |In early 1993,
after receiving death threats, two doctors stopped working at an
abortion clinic in Melbourne, Fl[orida]. And since Dr. Gunn was
shot in March 1993, at |east eight nore doctors have stopped
of fering abortion services." S. Rep. No. 117, supra, at 17.
Congress al so consi dered testinony about the deleterious affects
that such activity had on patients. One physician testified, for
exanpl e, that "[w] onen who do nmake it in have a hei ghtened | evel
of anxiety and a greater risk of conplications. The delay caused
by the [attacks] has forced sone patients to seek care el sewhere
due to the fact that their gestational age has gone beyond the
first trinmester.” S. Rep. No. 117, supra, at 15 (quoting

testimony of Dr. Pabl o Rodriguez).
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Ext ensi ve evidence that interference with abortion services
is a problemof national scope further buttresses Congress
conclusion that the proscribed conduct has a substantial effect

on interstate comerce. In Heart of Atlanta Mdtel, Inc. v.

United States, 379 U S. 241 (1964), the Suprene Court expl ai ned

t hat Congress had found that the practice of excluding bl acks

fromhotels was "nationwi de," which "had a qualitative as well as
quantitative effect on interstate travel by Negroes." [d. at

253. The Court determ ned that evidence of this nationw de
probl em was sufficient to support Congress's finding that such

di scrimnation substantially affects interstate commerce. 1d.
253- 256.

Testinmony at the hearings supported Congress's finding that
"[many of the activities * * * have been organi zed and directed
across State lines." S. Rep. No. 117, supra, at 13. David R
Lasso, City Manager and fornmer City Attorney for Falls Church,
Virginia, testified that "[t]he Cty has no practical ability to
charge or seek injunctions against persons in other states who
may have planned the disturbance. * * * Activities like [clinic
bl ockades] are usually nmulti-state activities and the ability of
localities |like Falls Church to prevent themis all but non-
existent." S. Rep. No. 117, supra, at 13. Attorney General
Janet Reno testified that "much of the activity has been
orchestrated by groups functioning on a nationw de scal e,
including, but not limted to, Operation Rescue, whose nenbers

and | eadershi p have been involved in litigation in nunmerous areas
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of the country." Senate Conm ttee on Labor and Human Resources,
May 12, 1993, Hearings on S. 636, Freedom of Access to dinic
Entrances Act of 1993 (quoted in H R Rep. No. 306, supra, at 9).

Even intrastate activity that the Access Act regul ates
substantially affects interstate commerce. The Lopez Court
expl ai ned that the Court has upheld statutes as falling within
the third category of perm ssible statutes, as long as the
intrastate activity substantially affects interstate conmerce.

See Lopez, 514 U S. at 559-560. | ndeed, in Summit Health, Ltd.

v. Pinhas, 500 U S. 322, 329-330 (1991), the Court held that
Congress could prevent the boycott of one ophthal nol ogi st because
of the potential inpact on interstate commerce. As the Seventh
Circuit reasoned in Soderna, 82 F.3d at 1373, the "market in
reproductive health services is as |arge nationw de as the Los
Angel es mar ket in ophthal nol ogi cal services; is as nmuch or nore
an interstate narket because of interstate novenent of patients,
staff, and supplies; and is as likely to be disrupted by the kind
of activity in which the defendants in this case engaged as the
Los Angel es market in ophthal nol ogical services was likely to be

di srupted by" the violations at issue in Pinhas. |d. at 1374.

b. Once a court finds that Congress had a rational basis
for concluding that an activity substantially affects interstate
commerce, "the only remaining question for judicial inquiry is
whet her 'the nmeans chosen by [ Congress are] reasonably adapted to
the end permtted by the Constitution.'" Hodel, 452 U S. at 276,
quoting Heart of Atlanta Motel, Inc., 379 U S. 241, 262 (1964).
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The Act's crimnal and civil penalties are designed to deter
vi ol ent and obstructive conduct. These penalties are reasonably
adapted to the Act's perm ssible ends, which include protecting:
(1) the free flow of goods and services in comrerce, (2) patients
in their use of the awful services of reproductive health
facilities, (3) wonmen who exercise their constitutional right to
choose an abortion, (4) the safety of reproductive health care
provi ders, and (5) reproductive health care facilities from

destruction and damage. Anerican Life lLeaqgue, 47 F.3d at 647.

c. Hart contends (Br. 24) that Congress exceeded its
Comrerce Cl ause authority because the Access Act does not
regul ate comrercial activity. This claimis neritless. First,
in DDnwiddie, this Court ruled that the Access Act regul ates
comercial activity, stating "unlike the Gun-Free School Zones
Act [in Lopez, 514 U S. at 557], [the Access Act] prohibits
interference with a commercial activity —the provision and
recei pt of reproductive-health services.”" 76 F.3d at 921.

Mor eover , [t]here is no authority for the proposition that

Congress's power extends only to the regulation of conmerci al

entities. Id. at 920, quoting Wlson, 73 F.3d at 684. In
Lopez, 514 U. S. at 559-560, the Court reaffirmed that Congress is
authorized to regulate activities that substantially affect
interstate coomerce. As discussed (supra at pp. 23-28), the Act
regul ates conduct that substantially affects interstate conmmerce.
Second, Congress can regulate activity that substantially

affects interstate conmerce for any |awful notive. |In Heart of
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Atlanta Motel, Inc., in which the Suprene Court held Congress

could prohibit racial discrimnation in public accommobdati ons,
the Court |isted several other decisions uphol ding federal
statutes that proscribed imoral and injurious activities that
had a substantial effect upon interstate comerce. 379 U S. at
256-257. Like all the courts of appeals that have addressed this
specific attack against the Access Act, this Court should reject
it. See Weslin, 156 F.3d at 296 (2d Cir. 1998); Hoffrman, 126
F.3d at 587 (4th Cr. 1997); Bird, 124 F.3d at 682 n.15 (5th G
1998); Terry, 101 F.3d at 1417 (D.C. Cr. 1996); Soderna, 82 F.3d
at 1374 (7th Cr. 1996); WIlson, 73 F.3d at 684 (7th Cr. 1996);
Cheffer, 55 F.3d at 1520-1521 & n.6 (11th Cir. 1995).

d. Contrary to Hart's contention (Br. 24-25) the fact that,

in Brzonkala v. Virginia Polytechnic Institute, 169 F.3d 820

(1999), the Fourth G rcuit held sone provisions of the Viol ence
Agai nst Wonmen Act unconstitutional under the Commerce C ause,
presents no occasion for this Court to revisit Dinwi ddie's
hol di ng that the Access Act does not violate the Conmmerce C ause.
First, Brzonkala involved very different issues fromthose
at issue here. Brzonkala held that the section of the Viol ence
Agai nst Wonmen Act (VAWA), which creates a private cause of action
agai nst any person who conmts a crine of violence notivated by
gender, violates the Commerce C ause. That statute, of course,
has di fferent purposes and provisions fromthe Access Act.
Moreover, Hart fails to point out that, in Bronzkala, the Fourth

Circuit, sitting en banc, distinguished VAWA fromthe Access Act.
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| ndeed, the Court noted that in Hoffman v. Hunt, 126 F.3d at 587,

It found the Access Act was closely and directly tied to econom c
activity and that there was a direct relationship between
obstruction of abortion clinic entrances and the interstate
comercial market in reproductive health care services.
Brzonkal a, 169 F.3d at 839. Brzonkala supports a conclusion that
the Access Act is constitutional.?¥
For the reasons stated (supra, at pp. 24-33), Congress was
well-within its Commerce O ause authority when it enacted the
Act .
CONCLUSI ON
This Court should affirmHart's convictions and sentence.
Respectful ly subm tted,
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¥ This Court has yet to decide the constitutionality of the
private right of action provisions of VAWA. |In Doe v. Hartz, 134
F.3d 1339, 1344 (8th Cir. 1998), the Court declined to address
the statute's constitutionality after finding the plaintiff
failed to state a claimunder VAWA. In United States v. Wight,
128 F.3d 1274, 1275 (1997), cert. denied, 118 S. C. 1376 (1998),
this Court upheld those provisions of VAWA that permt
prosecution of defendants who cross state lines to violate
protective orders.
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