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UNITED STATES DISTRICT COURT
 
FOR THE NORTHERN DISTRICT OF ALABAMA
 

NORTHEASTERN DIVISION
 

AMANDA McBAY, JOANNE )
 
PEARSON and SHANNON )
 
ROBERTS, )
 

)
 
Plaintiffs, )
 

) Case No. 5:11-CV-03273-CLS 
v. )
 

)
 
CITY OF DECATUR, )
 

)
 
Defendant.	 )
 

)
 

UNITED STATES’ BRIEF AS INTERVENOR AND AMICUS CURIAE IN
 
OPPOSITION TO MOTION TO DISMISS
 

The United States of America, by and through its undersigned counsel, 

respectfully submits the following brief as intervenor pursuant to 28 U.S.C. § 

2403(a) and as amicus curiae.	 It submits this brief in opposition to the defendant’s 

motion to dismiss. 

QUESTIONS PRESENTED 

1. Whether plaintiffs have pleaded a violation of Section 504 of the 
Rehabilitation Act of 1973, 29 U.S.C. § 794. 

2. Whether Title II of the Americans with Disabilities Act, 42 U.S.C. §§ 
12131-12134, is a valid exercise of Congress’s authority under Section Five of the 
Fourteenth Amendment, to the extent that it ensures physical access to government 
facilities such as the public park at issue here. 



 

  
 

 
      

 
 
    

  
 

 

  

   

      

 

     

 

     

   

    

 

 

 

    

       

  

3. Whether Title II is a valid exercise of Congress’s authority under the 
Commerce Clause. 

4. Whether the regulations implementing and construing Title II are 
privately enforceable under Title II’s private right of action. 

STATEMENT OF INTEREST 

The United States submits this brief as an intervenor pursuant to 28 U.S.C. § 

2403(a), which permits the United States to intervene to defend any federal law of 

the United States, and as amicus curiae pursuant to 28 U.S.C. § 517, which permits 

the Attorney General to send any officer to “attend to the interests of the United 

States in a suit pending in a court of the United States.” 

This motion concerns the constitutional validity and enforceability of Title II 

of the Americans with Disabilities Act, 42 U.S.C. § 12131 et seq. (ADA), and its 

implementing regulations. The Department of Justice has authority to enforce title 

II and to issue regulations implementing the statute. 42 U.S.C. §§ 12133-12134. 

Accordingly, it has a strong interest in the resolution of defendant’s argument that 

Title II and its implementing regulations are unenforceable. 

STATEMENT OF THE CASE 

Plaintiffs require wheelchairs for mobility and have limited use of their upper 

extremities. Complaint 2-3 ¶¶ 3-5. They allege that they visited the Point Mallard 

Park in Decatur, Alabama, and failed to gain “full, safe and equal access” to the park 
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due to various barriers to access. Ibid. Plaintiffs allege that the park is 

inaccessible to wheelchair users in a variety of specific ways. See id. 8-11 ¶ 24. 

They do not allege that any relevant part of the park has been newly built or modified 

since the passage of the Americans with Disabilities Act. 

Plaintiffs brought claims against the City of Decatur under Title II of the 

ADA, 42 U.S.C. §§ 12131-12134, and Section 504 of the Rehabilitation Act of 

1973, 29 U.S.C. § 794. They seek (1) a declaration that the city is in violation of 

Title II and the Rehabilitation Act; (2) an injunction directing Decatur to come into 

compliance with respect to the specific cited facilities and services; (3) an injunction 

directing Decatur to review its programs, services, and facilities; and (4) attorney’s 

fees. See Complaint 11-14. They do not seek compensatory damages. 

The city moves to dismiss on multiple grounds.  First, it contends that 

plaintiffs have failed to plead facts showing that they were actually denied access to 

the facilities and services in question, and so they lack standing. Second, the city 

argues that, as applied to this case, Title II is unconstitutional, because it is not a 

valid exercise of Congress’s authority pursuant to either Section Five of the 

Fourteenth Amendment or the Commerce Clause. Third, it argues that the ADA’s 

private right of action does not permit a private plaintiff to enforce Title II’s 

implementing regulations.  Finally, it contends that the Rehabilitation Act claim 

3
 



 

  
 

 

 

 

   

   

   

 

  

 

     

  

  

      

   

     

  

   

 

should be dismissed because the complaint does not state with sufficient 

particularity which municipal programs receive federal funds and so subject 

themselves to the Rehabilitation Act’s requirements. 

The city filed notice of a constitutional challenge to a federal statute and the 

United States intervened. This Court granted the United States until January 27 to 

file a brief in support of Title II’s validity. In this brief, the United States addresses 

that question and also the defendant’s argument that the regulations implementing 

Title II are unenforceable in a private action. 

SUMMARY OF ARGUMENT 

1. The plaintiffs have adequately pleaded a violation of Section 504 of the 

Rehabilitation Act, notwithstanding their failure so far to identify the specific city 

programs that receive federal funding but have not met their obligations under 

Section 504. While plaintiffs ultimately must identify these programs to make out a 

Section 504 claim, they do not need to do so at the pleading stage, because this 

information is peculiarly within the possession of the city. This Court should 

address this argument first, as the existence of a valid Section 504 claim renders it 

unnecessary for the Court to consider at this time the city’s arguments regarding the 

constitutionality of Title II. 
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2. Should this Court nonetheless reach the question, it should find that Title 

II, as applied to require that public facilities are accessible to individuals with 

disabilities, is a valid exercise of Congress’s legislative authority pursuant to Section 

Five of the Fourteenth Amendment.  Before enacting Title II, Congress 

documented a long history of discrimination by public entities against individuals 

with disabilities, both in general and in this specific context. Title II is well tailored 

to remedy the past effects of such discrimination and prevent such discrimination in 

the future, while not imposing excessive compliance costs on public entities. In 

short, it is a congruent and proportional response to a documented pattern of official 

discrimination in this context, just as it is in the contexts of courthouse access and 

public education. See Tennessee v. Lane, 541 U.S. 509 (2004); Association for 

Disabled Ams., Inc. v. Florida Int’l Univ., 405 F.3d 954 (11th Cir. 2005).  In 

arguing to the contrary, the city asks this Court to adopt a mode of analysis rejected 

by Lane and Association for Disabled Americans. 

3. Title II also is valid Commerce Clause legislation, in general and as 

applied to this case.  Here, as in many of its applications, it directly regulates 

commercial activity – in this case, the design, construction, and maintenance of 

physical facilities – and so it directly affects interstate commerce. Moreover, Title 

II is an integral part of the larger Americans with Disabilities Act, which as a whole 

5
 



 

  
 

   

        

   

  

 

     

  

     

      

         

       

  

   

 

 

 
 
    

   

   

regulates activity that has a substantial effect on interstate commerce.  Because 

Title II regulates activity, not inactivity, the city’s argument that Congress may not 

regulate inactivity misses the mark. 

4.  Where, as here, a private plaintiff brings suit to enforce Title II’s 

anti-discrimination mandate, the plaintiff also may enforce regulations that 

authoritatively construe that mandate. See Alexander v. Sandoval, 532 U.S. 275, 

284 (2001).  Most of the regulations at issue here easily meet that standard for 

enforceability, as Congress specifically instructed the Justice Department to 

promulgate them in this form. The city errs in relying on dicta in American Ass’n of 

People with Disabilities v. Harris, 605 F.3d 1124 (11th Cir. 2010), withdrawn and 

replaced, 647 F.3d 1093 (11th Cir. 2011). The Eleventh Circuit correctly withdrew 

its initial decision in Harris, some of the reasoning of which conflicted with 

Sandoval and the holdings of every appellate court to consider the question. 

ARGUMENT
 

I
 

PLAINTIFFS HAVE ADEQUATELY PLEADED VIOLATIONS OF 

SECTION 504 OF THE REHABILITATION ACT
 

The plaintiffs have adequately pleaded violations of Section 504 of the 

Rehabilitation Act, because they have pleaded all the relevant information they can 

reasonably be required to provide at this stage.  While the city is correct that 
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plaintiffs ultimately must establish that the programs alleged to violate Section 504 

receive federal funds, see Br. in Supp. of Mot. to Dismiss 64-72, it is unrealistic to 

expect plaintiffs to know before discovery which city programs are responsible for 

the allegations made here, let alone whether they receive such funds. 

This Court should rule on this question first, because the answer may obviate 

the need to consider the city’s constitutional challenge to Title II. The city’s 

obligations are the same pursuant to Section 504 and Title II, and so as long as the 

plaintiffs maintain a live Section 504 claim, the constitutionality of Title II is a 

purely academic question that should not be decided.  See, e.g., Bennett-Nelson v. 

Louisiana Bd. of Regents, 431 F.3d 448, 454 (5th Cir. 2005) (finding it unnecessary 

to decide whether Title II is valid Fourteenth Amendment legislation where plaintiff 

had identical Section 504 claim), cert. denied, 547 U.S. 1098 (2006); cf. Garrett v. 

University of Ala. at Birmingham Bd. of Trs., 344 F.3d 1288, 1293 (11th Cir. 2003) 

(per curiam) (defendant liable under Section 504 for employment discrimination 

even though Supreme Court ruled Title I of ADA did not abrogate sovereign 

immunity for such claims). 

Section 504, as Spending Clause legislation, applies only to programs or 

activities that receive federal financial assistance. See Koslow v. Pennsylvania, 302 

F.3d 161, 176 (3d Cir. 2002), cert. denied, 537 U.S. 1232 (2003). The plaintiffs’ 
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pleading here, while not a model of precision, is sufficient to state a claim under 

Section 504, as it includes “factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.”  

Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009). Specifically, plaintiffs’ allegation 

that the city receives federal funds “sufficient to invoke the coverage of Section 

504,” see Complaint 13 ¶ 31, permits this Court to draw the reasonable inference that 

the specific municipal programs responsible for the alleged discriminatory conduct 

receive such funds. 

These are matters regarding the city’s internal organization and funding that 

are peculiarly within the knowledge of the city itself. See Rodriguez v. Plymouth 

Ambulance Serv., 577 F.3d 816, 830 (7th Cir. 2009) (prisoner entitled to limited 

discovery as to whether the defendant was a state actor, as prisoner could not be 

“charged fairly with knowing” defendant’s contractual relationship with public 

entity). The city knows far better than the plaintiffs do which municipal programs 

are responsible for the activities at issue here and whether those programs receive 

federal funding. See Cohn v. KeySpan Corp., 713 F. Supp. 2d 143, 159 (E.D.N.Y. 

2010) (“Whether or not any of the Utility defendants receives federal funding is a 

fact peculiarly within the possession and control of those defendants, which plaintiff 

is entitled to discern during discovery.”). If, in fact, the allegedly discriminatory 
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activity was undertaken by programs that do not receive such funding, the city needs 

merely to demonstrate that, and the Section 504 claim can be dismissed. But the 

city should not be able to accomplish such dismissals without disclosing the relevant 

information; otherwise, it would render itself immune to Section 504 claims through 

opacity. 

II 

TITLE II IS VALID SECTION FIVE LEGISLATION TO THE EXTENT 

THAT IT ENSURES ACCESSIBLE PUBLIC FACILITIES
 

To the extent that Title II of the Americans with Disabilities Act requires 

public entities to make their public facilities accessible, it is a valid exercise of 

Congress’s legislative authority pursuant to Section Five of the Fourteenth 

Amendment. As applied to this context, Title II is a congruent and proportional 

response to the extensive history of public discrimination against individuals with 

disabilities, including pervasive discrimination in this very context. 

After numerous hearings and other fact-finding, Congress concluded that, 

“historically, society has tended to isolate and segregate individuals with 

disabilities,” and that “such forms of discrimination * * * continue to be a serious 

and pervasive social problem.” 42 U.S.C. § 12101(a)(2). Based on these findings, 

Congress “invoke[d] the sweep of congressional authority, including the power to 

enforce the fourteenth amendment,” to enact the ADA. 42 U.S.C. § 12101(b)(4). 
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In doing so, it established a “comprehensive national mandate for the elimination of 

discrimination against individuals with disabilities.”  42 U.S.C. § 12101(b)(1). 

Part of that national mandate is Title II, which addresses discrimination by state and 

local governmental entities in the operation of public services, programs, and 

activities. See 42 U.S.C. §§ 12131-12165. 

Title II was enacted “against a backdrop of pervasive unequal treatment in the 

administration of state services and programs, including systematic deprivations of 

fundamental rights.” Tennessee v. Lane, 541 U.S. 509, 524 (2004). This long and 

broad history of official discrimination suffered by individuals with disabilities 

authorized Congress, pursuant to Section Five of the Fourteenth Amendment, not 

only to bar actual constitutional violations, but also to pass prophylactic legislation 

that remedies past harm and protects the right of people with disabilities to receive 

all public services on an equal footing going forward.1 Ibid.; accord Association 

for Disabled Ams., Inc. v. Florida Int’l Univ., 405 F.3d 954, 958 (11th Cir. 2005); 

Bowers v. NCAA, 475 F.3d 524, 554 & n.35 (3d Cir. 2007). 

Congress is not limited to barring actual constitutional violations. It “may 

enact so-called prophylactic legislation that proscribes facially constitutional 
1 While the city appears to disagree with the Eleventh Circuit’s reading of 

Lane, it nonetheless concedes it, see Br. in Supp. of Mot. to Dismiss 25, as it must, 
given authority that is controlling in this circuit. 
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conduct, in order to prevent and deter unconstitutional conduct.” Nevada Dep’t of 

Human Res. v. Hibbs, 538 U.S. 721, 727-728 (2003). In particular, Congress may 

ban “practices that are discriminatory in effect, if not in intent,” notwithstanding that 

the Equal Protection Clause bans only intentional discrimination. 2 Lane, 541 U.S. 

at 520. What Congress may not do is pass legislation “which alters the meaning of” 

the constitutional rights purportedly enforced. City of Boerne v. Flores, 521 U.S. 

507, 519 (1997). “[T]he line between measures that remedy or prevent 

unconstitutional actions and measures that make a substantive change in the 

governing law is not easy to discern, and Congress must have wide latitude in 

determining where it lies.” Id. at 519-520. The ultimate question is whether there 

is “a congruence and proportionality between the injury to be prevented or remedied 

and the means adopted to that end.” Id. at 520. Put another way, “the question is 

not whether Title II exceeds the boundaries of the Fourteenth Amendment, but by 

how much.” Constantine v. Rectors & Visitors of George Mason Univ., 411 F.3d 

474, 490 (4th Cir. 2005). 

2 To the extent that Alsbrook v. City of Maumelle, 184 F.3d 999 (8th Cir. 
1999) (en banc), can be cited for a contrary conclusion, see Br. in Supp. of Mot. to 
Dismiss 30, it is no longer good law after Lane and Hibbs. See Klingler v. 
Department of Revenue, 455 F.3d 888, 892 (8th Cir. 2006). 
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Thus, the only question for this Court is whether Congress’s response, as 

applied to the class of cases at issue here, was congruent and proportional to the 

record of discrimination it confronted. 

A. This Court First Must Determine Whether Plaintiffs Have Pleaded A 
Title II Claim 

As a preliminary matter, this Court should not rule on this constitutional 

question until it determines precisely what conduct Title II requires of the 

defendants. See United States v. Georgia, 546 U.S. 151 (2006). The city argues 

that plaintiffs have failed to plead a Title II claim because they do not specify how 

the deficiencies they identify with the park prevented them from accessing any 

services. See Br. in Supp. of Mot. to Dismiss 9-20. In accord with Georgia, this 

Court first should determine whether plaintiffs sufficiently plead a Title II claim 

before reaching the city’s constitutional arguments. 

In Georgia, the Supreme Court set forth a three-step process for how such 

constitutional challenges in Title II cases should proceed. Courts must first 

determine “which aspects of the [defendant]’s alleged conduct violated Title II.” 

Georgia, 546 U.S. at 159. If Title II was violated, a court next should determine “to 

what extent such misconduct also violated the Fourteenth Amendment.” Ibid. 

Finally, and only if a court finds that the alleged “misconduct violated Title II but did 

not violate the Fourteenth Amendment,” it should reach the question whether 
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Congress’s exercise of its Section Five authority “as to that class of conduct is 

nevertheless valid.” Ibid.3 

Accordingly, this Court must first determine whether “any aspect of the 

[defendant’s] alleged conduct forms the basis for a Title II claim.” Bowers, 475 

F.3d at 553.  This rule is in keeping with the “fundamental and longstanding 

principle of judicial restraint” that “courts avoid reaching constitutional questions in 

advance of the necessity of deciding them.” Lyng v. Northwest Indian Cemetery 

Protective Ass’n, 485 U.S. 439, 445 (1988). This constitutional avoidance 

principle is at its apex when courts address the constitutionality of an act of 

Congress, “the gravest and most delicate duty” that courts are “called upon to 

perform.”  Rostker v. Goldberg, 453 U.S. 57, 64 (1981) (citation omitted); accord 

Northwest Austin Mun. Util. Dist. No. One v. Holder, 129 S. Ct. 2504, 2513 (2009). 

Moreover, by definition, it is impossible to determine whether Title II’s statutory 

remedy is congruent and proportional to the constitutional harm Congress 

confronted without first ascertaining that remedy’s scope. 

The United States takes no position as to whether plaintiffs have provided 

sufficient detail regarding the manner in which they were denied the services offered 
3 Georgia and most other cases involving the validity of Title II arose in the 

context of a State contending that Title II did not validly abrogate its sovereign 
immunity. However, that question required the same analysis as applies here with 
respect to whether Title II is valid Fourteenth Amendment legislation. 
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at Point Mallard Park. The United States does observe that, while the plaintiffs 

have catalogued a variety of ways in which the Park does not conform to ADA 

design regulations, they do not allege that any part of Point Mallard Park has been 

newly built or altered since 1992.  A public entity must make “readily accessible” 

any facility that is newly constructed or altered after 1992. 28 C.F.R. § 35.151(a).4 

In the absence of new construction or alteration, on the other hand, the defendants’ 

obligation is only to ensure that each service, program, or activity, “when viewed in 

its entirety, is readily accessible to and usable by individuals with disabilities.” 28 

C.F.R. § 35.150(a). 5 To comply with this mandate, a public entity need not 

necessarily make accessible each facility that existed prior to 1992, 28 C.F.R. § 

35.150(a)(1), nor must it take any action that it can demonstrate would result in 

“undue financial and administrative burdens.” 28 C.F.R. § 35.150(a)(3). 

4 Any facility built in conformity with uniform federal standards – the ADA 
Accessibility Guidelines – complies with this requirement, though such conformity 
is not required where it is “clearly evident that equivalent access to the facility or 
part of the facility is [otherwise] provided.” 28 C.F.R. § 35.151(c)(1). 

5 A new version of Title II’s implementing regulations went into effect on 
March 15, 2011. The changes have no impact on the city’s responsibilities here, 
and so this Court need not consider under which version the plaintiffs’ claims should 
be adjudicated. We cite the new version in this brief. 
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B. The Relevant Context Is The Provision Of Public Facilities 

While Title II’s remedies apply to all public services, their congruence and 

proportionality can be adjudicated “on an individual or ‘as-applied’ basis in light of 

the particular constitutional rights at stake in the relevant category of public 

services.”6 Association for Disabled Ams., 405 F.3d at 958.  In this case, the 

“relevant category” of services is the provision of public facilities. 

The city does not explain, nor is there a reasonable basis for, its defining the 

relevant category as “entertainment and recreation.” See Br. in Supp. of Mot. to 

Dismiss 31. It appears to base this definition on its erroneous view that the Court 

should assess the constitutionality of Title II “under the allegations of the complaint 

in this case.” See Br. in Supp. of Mot. to Dismiss 25. The constitutionality of Title 

II must be adjudicated as applied to broad categories of services provided by public 

entities, not the manner in which particular citizens may use such services or the 

claims they may bring. Title II is sweeping legislation that remedies a long history 

of discrimination across a variety of activities undertaken by public entities. 

Congress need not, and cannot, lay a historical predicate justifying every 

idiosyncratic application such a law may have for individual litigants. 

6 The United States maintains that Title II is constitutional in all of its 
applications. This case does not require this Court to consider that argument. 
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Lane illustrates this principle well.  The plaintiffs, who had paraplegia, 

contended that courthouses were inaccessible to wheelchair users.  See Lane, 541 

U.S. at 513. As a result, one plaintiff could not appear to answer charges against 

him, while the other could not work as a court reporter. Id. at 513-514.  The 

Supreme Court did not limit the constitutional question before it to either the 

specific judicial services (such as criminal adjudication) alleged to be inaccessible or 

the particular sort of access sought (wheelchair access to a courtroom). Rather, it 

considered the statute’s constitutionality in the entire “class of cases implicating the 

accessibility of judicial services.” Id. at 531. 

Accordingly, the Court found relevant to its analysis a number of 

constitutional rights implicated by access to judicial services broadly but not by the 

particular plaintiffs’ claims. Neither of the Lane plaintiffs alleged that he or she 

was excluded from jury service or subjected to a jury trial that excluded persons with 

disabilities. Neither was prevented from participating in civil litigation, nor did 

either allege a violation of First Amendment rights.  Plaintiffs’ disabilities did not 

implicate Title II’s requirement that government, in the administration of justice, 

make available measures such as sign language interpreters or materials in braille. 

Yet the Supreme Court considered the full range of constitutional rights and Title II 
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remedies potentially at issue in the “class of cases implicating the accessibility of 

judicial services.” Lane, 541 U.S. at 531. 

Similarly, in Association for Disabled Americans, the Eleventh Circuit 

properly looked at Title II’s application “in the context of a public education 

institution,” see 405 F.3d at 957. It did not limit its focus to the particular defendant 

(a university) or the particular plaintiffs. Other courts likewise have correctly 

declined to focus their inquiries on the narrow sub-category of public education, 

such as community colleges, at issue in the particular cases before them. See 

Toledo v. Sanchez, 454 F.3d 24, 36 (1st Cir. 2006) (rejecting argument that Congress 

was required to show history of discrimination in higher education in particular); 

accord Bowers, 475 F.3d at 555. 

Following Lane and Association for Disabled Americans, this Court should 

determine the congruence and proportionality of Title II within the entire “class of 

cases” involving the provision of public facilities.  See Lane, 541 U.S. at 531. And 

it should do so in light of the many fundamental and otherwise vital rights that Title 

II protects in this context, regardless of whether the particular plaintiffs here claim to 

have been deprived of them. See Br. in Supp. of Mot. to Dismiss at 29 n.7. 
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C. The Rights At Stake In This Context Are Important Ones That Have 
Long Been Denied To Individuals With Disabilities 

In addition to enforcing the constitutional guarantee against irrational 

disability discrimination, Title II “seeks to enforce a variety of other basic 

constitutional guarantees, infringements of which are subject to more searching 

judicial review.” Lane, 541 U.S. at 522-523. For example, the accessibility of 

courthouses at issue in Lane implicated the exercise of the Due Process Clause, the 

Confrontation Clause, the Sixth Amendment right to a representative jury, and the 

First Amendment right of the public to access trial proceedings. Id. at 523. 

Similarly important constitutional rights are implicated where a government 

fails to make accessible its public facilities. “The appropriateness of remedial 

measures must be considered in light of the evil presented.” City of Boerne, 521 

U.S. at 530. Title II was enacted “against a backdrop of pervasive unequal 

treatment in the administration of state services and programs, including systematic 

deprivations of fundamental rights,” Lane, 541 U.S. at 524-525.  In particular, 

evidence before Congress demonstrated systematic failure by municipalities to 

provide accessible public facilities. It also demonstrated that, as a result, 

individuals with disabilities regularly were burdened in their exercise of 

fundamental rights as well as basic civil participation. 
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As a result of the isolation and invisibility of individuals with disabilities – 

isolation and invisibility that have been perpetuated by government policies and 

practices – public facilities in this country historically have been constructed without 

the needs of disabled individuals in mind. One study commissioned by Congress 

found in 1967 that “virtually all of the buildings and facilities most commonly used 

by the public have features that bar the handicapped.” See National Commission on 

Architectural Barriers to Rehabilitation of the Handicapped, Design For All 

Americans 3 (1967).7 And despite the passage of state and federal legislation 

aimed at this problem, progress has been slow.  As Lane observed, one report 

before Congress noted that, as of 1980, a full seventy-six percent of “public services 

and programs housed in state-owned buildings were inaccessible to and unusable by 

persons with disabilities.” 541 U.S. at 527 (citing United States Comm’n on Civil 

Rights, Accommodating the Spectrum of Individual Abilities 39 (1983) 

(Spectrum)).8 Often, the result was the denial of, or serious burden on, the exercise 

of fundamental rights. Testimony before Congress, as well as by individual stories 

submitted to the Task Force on the Rights and Empowerment of Americans with 

Disabilities – a body appointed by Congress that took written and oral testimony 

7 This report is available at http://www.eric.ed.gov/PDFS/ED026786.pdf. 

8 This report is available at http://www.eric.ed.gov/PDFS/ED236879.pdf. 
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from numerous individuals with disabilities as to the obstacles they faced – 

illustrated these burdens. See Lane, 541 U.S. at 527 (relying on Task Force’s 

“numerous examples of the exclusion of persons with disabilities from state judicial 

services and programs”).9 

For example, individuals with disabilities experienced extensive 

discrimination in voting, largely as a result of the physical inaccessibility of polling 

places. Congress was told of “people with disabilities who were forced to vote by 

absentee ballot before key debates by the candidates were held,” S. Rep. No. 116, 

101st Cong., 1st Sess. 12 (1989) (Senate Report).  One voter was “told to go home” 

because the voting machines were “down a flight of stairs with no paper ballots 

available”; another time, that voter “had to shout my choice of candidates over the 

noise of a crowd to a precinct judge who pushed the levers of the machine for me, 

feeling all the while as if I had to offer an explanation for my decisions.” Equal 

Access to Voting for Elderly & Disabled Persons: Hearings Before the Task Force 

9 This brief cites certain submissions compiled by the Task Force and 
submitted to Congress. These submissions (along with many others) were lodged 
with the Supreme Court in Board of Trustees of the University of Alabama v. 
Garrett, 531 U.S. 356 (2001), and many of them were catalogued in Appendix C to 
Justice Breyer’s dissent in that case. Justice Breyer’s dissent cites to the documents 
by State and Bates stamp number, see Garrett, 531 U.S. at 389-424, a practice we 
follow in this brief. The documents cited herein also are attached for this Court’s 
convenience in an addendum to this brief. 
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on Elections of the House Comm. on House Admin., 98th Cong., 1st Sess. 45 

(1984).10 A vast number of Task Force submissions confirmed the ubiquity of such 

burdens on “the right to exercise the franchise in a free and unimpaired manner,” a 

right that “is preservative of other basic civil and political rights” such that any 

alleged infringement “must be carefully and meticulously scrutinized.” Reynolds 

v. Sims, 377 U.S. 533, 561-562 (1964).11 

Similarly, evidence before Congress demonstrated that inaccessible public 

buildings prevented individuals with disabilities from participating in public 

meetings, accessing government officials and proceedings, and otherwise fully 
10 The persistence of this problem ultimately led Congress to enact further 

protections in the Help America Vote Act of 2001. For example, one witness 
testified of having to rely on poll worker assistance to cast ballots in both 
Massachusetts and California, while “the poll worker attempted to change my mind 
about whom I was voting for. * * * [T]o this day I really do not know if they cast my 
ballot according to my wishes.” Help America Vote Act of 2001: Hearing Before 
the House Comm. on the Judiciary, 107th Cong., 1st Sess. 15 (2001). 

11 One Delaware woman submitted a lengthy chronicle of her efforts to vote – 
including crawling for more than an hour – in two supposedly accessible locations 
that in fact could not accommodate her electric wheelchair.  DE 307-309.  An 
Indiana woman said she “would like to vote again” but had not been able to do so for 
more than a decade because of inaccessible polling places.  IN 653.  A Montana 
man was made to “sit out on the street and fill out a voting form” because his polling 
place, the city’s performing arts center, was inaccessible for wheelchairs. MT 
1027. And a blind woman was refused instructions as to the operation of a voting 
machine.  AL 16. Among the many other instances of such discrimination 
collected by the Task Force, see, e.g., AR 155 (physical barriers prevented citizens 
from voting); DE 303 (inaccessible voting machines); ND 1175 (voting buildings 
inaccessible). 
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exercising the right to petition for redress of grievances that is fundamental to “[t]he 

very idea of a government, republican in form.” United States v. Cruikshank, 92 

U.S. 542, 552-553 (1875); see Romer v. Evans, 517 U.S. 620, 633 (1996) 

(Constitution prohibits laws making it “more difficult for one group of citizens than 

for all others to seek aid from the government”). The Illinois Attorney General 

testified that he had received “innumerable complaints” regarding “people unable to 

meet with their elected representatives because their district office buildings were 

not accessible or unable to attend public meetings because they are held in an 

inaccessible building.” Americans with Disabilities Act of 1989: Hearings Before 

the Senate Comm. on Labor and Human Res. and the Subcomm. on the 

Handicapped, 101st Cong., 1st Sess. 488 (1989) (May 1989 Hearings). 

For example, one woman testified that she had to “crawl up three flights of 

circular stairs” to reach the room where “all public business is conducted by the 

county government.”  May 1989 Hearings 663. Another wheelchair user tried 

three times in a year to testify before state legislative committees, and each time he 

“was thwarted by a narrow set of Statehouse stairs, the only route to the small 

hearing room.” IN 626. And a man who used a wheelchair went to city hall to 

lobby for more sidewalks, but could not get into the building, which could be 

accessed only by steps. WI 1758. Evidence before Congress indicated that such 
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stories were common. 12 Moreover, while this lawsuit focuses on barriers to 

individuals who use wheelchairs, evidence before Congress indicated that 

individuals with other disabilities similarly faced obstacles in exercising their 

constitutional right to participate in government.13 

As Lane documented, individuals with disabilities long have been shut out of 

inaccessible courthouses, depriving them of a number of fundamental rights 

12 A California woman complained that her county’s administration building 
had only one wheelchair-accessible bathroom – on the fifth floor. Meanwhile, the 
building’s elevator buttons were “so high, many wheelchair users can reach only the 
lower buttons.”  The result, she said, was that “emergency trips to the restroom are 
virtually impossible.” CA 246. A New York woman reported that, when in 
Albany visiting her state legislators, she “had to wait 45 minutes to access an 
elevator which ended up being a freight elevator not meant for people.” NY 1119. 
In a New York village, public meetings were held in a second floor meeting room 
“with only stairs for access.” NY 1129. See also H.R. Rep. No. 485, 101st Cong., 
2d Sess., Pt. 2, 40 (1990) (because village “could not see fit to put a ramp in * * * 
physically disabled people were never able to get into that town hall”); OK 1283 
(citing “[n]umerous public meetings in inaccessible facilities”); ND 1175 
(inaccessible council meetings); AL 17 (inaccessible restrooms in state house); AK 
41 (inaccessible restrooms in state legislative information office); ND 1183 
(architectural barriers at county and city buildings); OH 1216 (state, county and city 
buildings not accessible); OK 1275 (state government held meeting at hotel with 
inaccessible restrooms); VA 1654 (restrooms in government buildings not easily 
accessible); VA 1680 (public buildings lack ramps and library is not accessible by 
wheelchair); VA 1681 (public buildings not accessible). 

13 See, e.g., SC 1457 (no interpreters for individuals with hearing 
impairments at government meetings); OK 1282 (same); VA 1671 (same); UT 1571 
(most public buildings inaccessible for individuals without use of hands, because 
doors have round knobs instead of levers); VT 1633 (public building had no 
mechanism for warning people with hearing impairment that there was fire). 
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attendant to judicial proceedings. Moreover, local courthouses often house other 

important public services that also have been denied to those who cannot physically 

access them. See, e.g., WY 1786 (wheelchair user unable to obtain marriage 

license because courthouse was inaccessible). 

Likewise, evidence before Congress showed that inaccessible public 

education facilities regularly denied individuals with disabilities educational 

opportunities. As one witness testified: 

When I was 5 my mother proudly pushed my wheelchair to our local 
public school, where I was promptly refused admission because the 
principal ruled that I was a fire hazard. I was forced to go into home 
instruction, receiving one hour of education trice a week for 3 1/2 years. 

Senate Report 7. Task Force submissions and testimony before Congress detailed 

numerous other instances of inaccessible school facilities. Given the centrality of 

schools in community life, such inaccessibility had a variety of consequences for 

individuals with disabilities, including denial of an education alongside their peers,14 

14 See Americans with Disabilities Act of 1989: Hearing Before the House 
Subcommittee on Select Education, 100th Cong., 2d Sess. 77-78 (1988) (October 
1988 Hearing) (student with mobility issues precluded from attending public high 
school by requirement that every student be able to attend classes “in three buildings 
with at least three floors in each building”); Americans with Disabilities Act of 1989: 
Hearing Before the House Subcomm. on Select Education, 101st Cong., 1st Sess. 67 
(1989) (high school told student who used wheelchair that he would have “to be 
bused to a special school 20 miles away because the two-level school at Spencer had 
no elevator”); see ID 543 (school only recently, and only reluctantly, “allow[ed] our 
first person in a wheelchair to attend regular classes,” and still was not fully 

(continued…) 

24
 



 

  
 

 

  

 

      

      

 

   

     

 

 

  

    

   

   

      

     
                                                           

 
   

  
  

 
    

 
     

parents’ inability to attend parent-teacher conferences and otherwise exercise their 

parental rights,15 and denial of the opportunity to influence education policy.16 

The inaccessibility of government buildings denied individuals with 

disabilities many other essential government services and rights, evidence before 

Congress demonstrated. One individual was unable to take a driver’s license exam 

“because it was down a flight of stairs.”  ND 1170.  Many individuals with 

disabilities could not access their local libraries, see ND 1192, social service 

agencies, see AZ 131; AR 145, or homeless shelters, see CA 216. 

Finally, the inaccessibility of public facilities denied individuals with 

disabilities access to a variety of public activities such as parks, museums, and 

sporting events. As one Task Force submission observed, individuals with 

disabilities often face particular difficulties accessing recreation facilities precisely 

because such facilities are “assumed to be not as important as many other areas in 

our work-oriented society.” NC 1155. Indeed, the city explicitly asserts here – 

years after Title II’s passage should have settled the question – that there is “minimal 

(…continued)
 
accessible); KY 711 (public university held classes in inaccessible classrooms 

notwithstanding enrollment of wheelchair user, who had to be carried up three
 
flights of stairs by classmates).
 

15 See AR 154; CT 285-286. 

16 See IL 574 (PTA meetings held at inaccessible school). 
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benefit[]” in ensuring that individuals with disabilities can access picnic tables and 

swimming pools.  See Br. in Supp. of Mot. to Dismiss 40.  

While access to any one event or facility may not implicate any fundamental 

constitutional right, the systematic denial of access to the same recreation pursuits as 

others both results from and perpetuates the state-sponsored isolation and 

segregation of individuals with disabilities that has plagued our country for so long. 

It makes it difficult to ensure “that families function as cohesive units,” “that social 

relationships are initiated and cemented,” and that individuals with disabilities 

otherwise are integrated fully into society. NC 1155. Being systematically shut 

out of facilities otherwise open to the public rendered individuals with disabilities 

second-class citizens in their own communities. See Olmstead v. L.C. ex rel. 

Zimring, 527 U.S. 581, 600 (1999) (unnecessary exclusion of individuals with 

disabilities from community “perpetuates unwarranted assumptions that persons so 

isolated are incapable or unworthy of participating in community life”).  The 

isolation and stigma thereby officially created was a harm of constitutional 

magnitude that Congress was entitled to remedy and prevent. See Hibbs, 538 U.S. 

at 737 (in enacting the Family Medical Leave Act, Congress properly “sought to 

ensure that family-care leave would no longer be stigmatized as an inordinate drain 

on the workplace caused by female employees, and that employers could not evade 
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leave obligations simply by hiring men”; the statute “attacks the formerly 

state-sanctioned stereotype that only women are responsible for family caregiving, 

thereby reducing employers’ incentives to engage in discrimination by basing hiring 

and promotion decisions on stereotypes”). 

For example, one Utah couple could not access a football field to watch their 

grandson play, an auditorium to watch their daughter perform, or the senior citizens’ 

meals and functions held at a local school. UT 1613.  A six-year-old girl with a 

hearing impairment was denied placement in a municipal swim class.  WI 

1751-1752.  Lack of accessible facilities routinely shut individuals with disabilities 

out of public swimming pools. See, e.g., CT 294-295; OK 1298; TX 1521. 

Municipal parks enforced “no dog” rules against even children with visual 

impairments who needed guide dogs, see May 1989 Hearings 488, and parks had 

inaccessible bathrooms and other features. See, e.g., AZ 111-112; HI 480; OH 

1218; OK 1271. And individuals with disabilities regularly were excluded from 

watching sporting events that were central to their local communities. See, e.g., MI 

874 (officials at Michigan State University were “neglectful of continuing requests 

received from handicappers for access, reasonable seating, both in number and 

quality, and accommodations” with respect to football stadium); OH 1240 
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(wheelchair user unable to attend sporting events at state university with his wife 

and children even though he was a student there). 

Instead, governments often shunted individuals with disabilities into separate, 

more limited recreation programs. See, e.g., NC 1155 (person with visual 

impairment denied access to public parks and recreation program; “he was told that 

there were ‘blind programs’ and that he should go there”); KS 704-705 (wheelchair 

user unable to sit with his family, relegated to “handicapped accessible” suite at 

city-owned sports facility); Americans with Disabilities Act of 1989: Hearing 

Before the House Subcomm. on Select Education, 101st Cong., 1st Sess. 74 (1989) 

(October 1989 Hearing) (wheelchair user cannot sit next to his family at sporting 

event). One paraplegic Vietnam veteran, told by his doctor that swimming would 

be his “best therapy,” was relegated to a “kiddie pool” not deep enough for him to 

swim by a park commissioner who told him: “It’s not my fault you went to 

Vietnam and got crippled.” See Americans with Disabilities Act of 1989: 

Hearings on H.R. 2273, Before the Subcomm. on Civil & Constitutional Rights of 

the House Comm. on the Judiciary, 101st Cong., 1st Sess. 51 (1989) (House 

Judiciary Hearing). 

In short, the systematic exclusion of individuals with disabilities from public 

facilities – even those devoted “only” to recreation – effectively cuts those 
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individuals off from their own communities and greater society.  The isolation and 

stigma thereby officially created amounts to harm of constitutional magnitude. See 

Olmstead, 527 U.S. at 600; Hibbs, 538 U.S. at 737; Association for Disabled Ams., 

405 F.3d at 958. 

Moreover, evidence before Congress indicated that this pervasive 

inaccessibility of public facilities frequently was due to irrational discrimination, 

such that it would fail even rational basis scrutiny. Although cost is the reason most 

often given for not constructing facilities in an accessible manner, evidence before 

Congress demonstrated that, in truth, it is not significantly more expensive to 

construct accessible facilities.  

One report before Congress concluded that “the cost of barrier-free 

construction is negligible, accounting for only an estimated one-tenth to one-half of 

1 percent of construction costs.” Spectrum 81. 17 Indeed, as the General 

17 Among the sources for this conclusion was the federal Office of Facilities, 
Engineering and Property Management, which recommended that project cost 
estimates be increased by one-half of one percent to ensure barrier-free construction. 
Between this low estimate and “partially duplicative state and federal requirements” 
that already required some degree of accessibility, the regulations implementing the 
Rehabilitation Act of 1973 – which imposed the same requirements on recipients of 
federal funds as are at issue here – concluded that implementation cost for 
governments was “insignificant.” See Department of Health, Education and 
Welfare, Proposed Rules: Nondiscrimination on the Basis of Handicap, 41 Fed. 
Reg. 20,333 (May 17, 1976). 
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Accounting Office found, incorporating accessibility features in new construction 

“may even result in cost savings” compared with inaccessible design. Comptroller 

General of the United States, Further Action Needed to Make All Public Buildings 

Accessible to the Physically Handicapped 87 (1975) (GAO Report); see id. at 87-91 

(giving specific examples of cheap or even cost-saving accessible design). 18 

Modifying existing buildings is more expensive, costing an estimated “3 percent of a 

building’s value” for “full accessibility,” but still is a relative bargain in light of the 

economic value generated by providing independence to individuals with 

disabilities, who then require substantially less government assistance.19 Spectrum 

81, 88. The bottom line, Congress was told, was that “the cost of discrimination far 

exceeds the cost of eliminating it.” Joint Hearing on H.R. 2273, the Americans 

18 This report is available at http://archive.gao.gov/f0402/096968.pdf. 

19 Moreover, making facilities accessible often increases their usefulness for 
all individuals, not just those with disabilities. See, e.g., October 1989 Hearing 111 
(widened doorways and enlarged elevators not only permitted wheelchair access, 
but also allowed easier moving of heavy equipment); Americans with Disabilities 
Act of 1988: Joint Hearing Before the Senate Handicapped Subcomm. and House 
Select Education Subcomm., 100th Cong., 2d Sess. 65-66 (1988) (lowered drinking 
fountains can be used by children as well as wheelchair users); Field Hearing on 
Americans with Disabilities Act Before the House Subcomm. on Select Education, 
101st Cong., 1st Sess. 25 (1989) (making high school accessible to wheelchairs also 
would permit attendance by able-bodied students who sprained ankles or suffered 
other temporary injuries); October 1989 Hearing 11 (elevators permit greater access 
not only to wheelchair users, but also to pregnant women and children). 
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with Disabilities Act of 1989:  Hearing Before the House Subcomms. on Select 

Educ. & Employment Opportunities, 101st Cong., 1st Sess. 57 (July 18, 1989). 

Accordingly, the impediment to accessibility was “not so much real costs, but 

perceptions about costs.” See Advisory Commission on Intergovernmental 

Relations, Disability Rights Mandates:  Federal & State Compliance with 

Employment Protections & Architectural Barrier Removal 87 (1989);20 see id. at 88 

(citing “fear of high costs”). Public officials failed to make buildings accessible, 

not because of rational cost-benefit analysis, but rather after decision-making 

plagued by “ignorance about the lives and needs of persons with disabilities and the 

negative impact that barriers have on them.” Id. at 87; accord GAO Report 92 

(“Since the cost of eliminating barriers is not significant, limited progress in 

eliminating barriers may be due in part to a lack of commitment by Government 

officials.”). Public entities exaggerated the expense of making facilities accessible 

and overlooked simpler solutions. 

With respect to existing facilities, projected costs of making public services 

accessible often were “overestimated and contrary to common sense and 

practicality.” Spectrum 70. For example, building managers complained of being 

required to “tear out their plumbing and install a new drinking fountain” to 
20 This report is available at 

http://www.library.unt.edu/gpo/acir/Reports/policy/a-111.pdf. 
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accommodate individuals with disabilities, when they can “install a five-dollar cup 

dispenser instead.” See National Council on Disability, The Americans with 

Disabilities Act: Ensuring Equal Access to the American Dream 13 (1995).21 As 

one witness observed, those who make a good-faith effort to accommodate generally 

find that their costs are minimal, but “[i]f they don’t want them, the accommodations 

go right through the ceiling.” The Americans with Disabilities Act of 1989: Joint 

Hearing Before the House Subcomms. on Employment Opportunities and Select 

Education, 101st Congress, 1st Sess. 23 (Sept. 13, 1989). He noted that one 

university spent $1 million for a ramp that proved useless “because it is made out of 

marble and it is as slippery as an ice rink,” whereas a major corporation “made their 

whole national headquarters accessible for $7,600.” Ibid. One wheelchair user 

observed that the town’s curb cuts ended “a couple of inches above the roadway,” 

making them useless, whereas driveways were cut “down to the roadway”: “It is 

hard to believe that there is more consideration for cars than people, but it certainly 

looks that way.” NJ 1072. 

Other anecdotes before Congress demonstrated that irrationality and blatant 

discrimination were responsible for much of the pervasive inaccessibility of public 

facilities and other public services.  In response to complaints that one city hall was 
21 This report is available at http://www.eric.ed.gov/PDFS/ED380931.pdf. 

For another telling of this anecdote, see October 1989 Hearing 145. 

32
 

http://www.eric.ed.gov/PDFS/ED380931.pdf�


 

  
 

       

           

  

      

   

   

    

 

                                                           
    

  
    

 
  

      
   

      
  

     

 

         

 

  

    

    

inaccessible, a city manager said that he “runs this town” and “no one is going to tell 

him what to do.” AK 73. One state transportation agency, in response to 

complaints about inaccessible bus service, said: “Why can’t all the handicapped 

people live in one place and work in one place? It would make it easier for us.” 

October 1988 Hearing 62.  One town declined to consult with individuals with 

disabilities or other qualified people before building what was billed as a 

“handicapped ramp,” with the result that it wasted money on a worthless structure. 

May 1989 Hearings 663-664.22 Another town claimed to a newspaper that it would 

cost $500 more to build a curb with a ramp, prompting a rebuttal letter from a 

cement contractor. TX 1483. And the director of an architectural firm 

specializing in accessible design testified that most architects and builders would 

rather invest time and money seeking a variance from accessibility requirements 

than find out how to comply. October 1988 Hearing 104. 

22 Experience since passage of the ADA has further shown that threat of 
litigation pursuant to the ADA often is the only way to force towns to take what 
prove to be simple, reasonable steps to avoid harms of constitutional magnitude. 
For example, one city provided no means for a candidate for city council who was in 
a wheelchair to access a platform to address citizens until the Civil Rights Division 
intervened. At that point, the city “agreed to acquire a portable ramp for the 
platform.” See United States Dep’t of Justice, Civil Rights Div., Disability Rights 
Section, Enforcing the ADA: A Status Report from the Dep’t of Justice, Oct.-Dec. 
2001, at 9, available at http://www.ada.gov/octdec01.pdf; accord, e.g., id., 
July-Sept. 1997, at 7 (settlement to make a state general assembly accessible). 
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Accordingly, Lane properly rejected the very argument made by the city – 

that the failure to remove physical barriers to access can always be justified by cost. 

See Br. in Supp. of Mot. to Dismiss 28, 40. Tellingly, the city is forced to rely on 

Justice Rehnquist’s dissent for that proposition, which was rejected by the Lane 

majority. 

D. Title II Is A Congruent And Proportional Response To The Pattern 
Of Discrimination It Remedies 

Title II’s measured and focused remedies are a congruent and proportional 

response to the pattern of irrational discrimination that Congress documented in this 

context.  Title II is carefully tailored to (1) require that municipalities make such 

physical modifications as are necessary for their public services to be accessible to 

individuals with disabilities, preventing the denial of many fundamental rights and 

facilitating the integration of individuals with disabilities into society; and (2) 

require that new facilities or alterations be made accessible to individuals with 

disabilities, a step that adds little to costs. At the same time, it does not require 

municipalities to take any unreasonably costly steps or fundamentally alter the 

programs and services they offer. In short, in this context as in others, Title II is “a 

reasonable prophylactic measure, reasonably targeted to a legitimate end.” Lane, 

541 U.S. at 533. 
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As Lane concluded with respect to access to courts and judicial services, the 

“unequal treatment of disabled persons” with respect to physical access to public 

facilities has a “long history, and has persisted despite several legislative efforts to 

remedy the problem.” Lane, 541 U.S. at 531. “Faced with considerable evidence 

of the shortcomings of previous legislative responses, Congress was justified in 

concluding that this ‘difficult and intractable proble[m]’ warranted ‘added 

prophylactic measures in response.’” Ibid. (quoting Hibbs, 538 U.S. at 737). 

Animating Title II’s accessibility requirements is the view that “[j]ust as it is 

unthinkable to design a building with a bathroom only for use by men, it ought to be 

just as unacceptable to design a building that can only be used by able-bodied 

persons.” House Judiciary Hearing 163 n.4. That is because “[i]t is exclusive 

designs, and not any inevitable consequence of a disability that results in the 

isolation and segregation of persons with disabilities in our society.” Ibid. 

Nevertheless, “[t]he remedy Congress chose is * * * a limited one.” Lane, 

541 U.S. at 531.  Title II requires public entities to make only “‘reasonable 

modifications’ that would not fundamentally alter the nature of the service 

provided.” Id. at 532.  It does not require them “to compromise their essential 

eligibility criteria.” Ibid. Nor does it require them to “undertake measures that 
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would impose an undue financial or administrative burden * * * or effect a 

fundamental alteration in the nature of the service.” Ibid. 

In particular, as Lane specifically noted, Title II and its implementing 

regulations require compliance with specific architectural standards only for public 

facilities built or altered after 1992. See 28 C.F.R. § 35.151; Lane, 541 U.S. at 532. 

By contrast, for “older facilities, for which structural change is likely to be more 

difficult, a public entity may comply with Title II by adopting a variety of less costly 

measures, including relocating services to alternative, accessible sites and assigning 

aides to assist persons with disabilities in accessing services.” Lane, 541 U.S. at 

532 (citing 28 C.F.R. § 35.150(b)(1)). “Only if these measures are ineffective in 

achieving accessibility is the public entity required to make reasonable structural 

changes.” Ibid. “And in no event is the entity required to undertake measures that 

would impose an undue financial or administrative burden, threaten historic 

preservation interests, or effect a fundamental alteration in the nature of the service.” 

Ibid. 

These requirements directly remedy the long history of unconstitutional 

discrimination against individuals with disabilities in this context, i.e., 

discrimination based on irrational stereotypes about and animus towards those 

individuals.  Congress had extensive evidence demonstrating that complying with 
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accessible architectural standards adds only minor costs to new construction and that 

existing facilities often require only minor renovations to make public services 

accessible. It also had an enormous record of public officials nonetheless refusing 

to take such steps, even where such refusal resulted in the denial of important rights 

and services to individuals with disabilities.  

Under such circumstances, Congress was entitled to ensure that public 

officials make rational and fair decisions about public facility construction and 

modification. The risk of unconstitutional treatment was sufficient to warrant Title 

II’s prophylactic response. See Hibbs, 538 U.S. at 722-723, 735-737 (in light of 

many employers’ reliance on gender-based stereotypes, Congress’s requirement that 

all employers provide family leave was congruent and proportional response). And 

Congress was entitled to “enact prophylactic legislation proscribing practices that 

are discriminatory in effect, if not in intent, to carry out the basic objectives of the 

Equal Protection Clause.” Lane, 541 U.S. at 520. 

Congress’s response was well targeted to the problem it faced. Title II 

requires that public officials provide real justifications for failing to make newly 

constructed or altered facilities accessible – that is, justifications based on actual, not 

imagined, cost or administrative difficulties. It thus takes direct aim at the 

invidious, class-based stereotypes that otherwise are difficult to detect or prove. 
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And by requiring that existing facilities be made accessible to the extent necessary to 

ensure access to public services, Congress directly protected a number of 

fundamental rights, including those at issue in Lane. 

Congress was entitled to do more than simply ban overt discrimination in this 

context. Not only can such “subtle discrimination” be difficult to prove, see Hibbs, 

538 U.S. at 736, but such a limited remedy would have frozen in place the effects of 

public officials’ prior official exclusion and isolation of individuals with disabilities. 

That discrimination rendered such individuals invisible to government officials and 

planners and created a self-perpetuating downward spiral of segregation, stigma, 

and neglect. “A proper remedy for an unconstitutional exclusion * * * aims to 

eliminate so far as possible the discriminatory effects of the past and to bar like 

discrimination in the future.” United States v. Virginia, 518 U.S. 515, 547 (1996) 

(internal quotation marks omitted); see Hibbs, 538 U.S. at 736. The remedy for 

segregation is integration, not inertia. 

While providing individuals with disabilities with long-denied access to 

public facilities thus is a legitimate aim of Fourteenth Amendment legislation on its 

own, ensuring such access also is an essential piece of the ADA’s larger purpose: 

ameliorating the enduring effects of this Nation’s long and pervasive discrimination 

against individuals with disabilities. Such discrimination was not limited to a few 
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discrete areas (such as access to public facilities), but rather constituted the very 

“kind of ‘class or caste’ treatment that the Fourteenth Amendment was designed to 

abolish.” Plyler v. Doe, 457 U.S. 202, 216 n.14 (1982). For example, from the 

1920s to the 1960s, the eugenics movement labeled persons with mental and 

physical disabilities as “sub-human creatures” and “waste products” responsible for 

poverty and crime. Spectrum 18 n.5, 20; accord Lane, 541 U.S. at 535 (Souter, J., 

concurring); see also Olmstead, 527 U.S. at 608 (Kennedy, J., concurring) 

(observing that individuals with mental disabilities “have been subject to historic 

mistreatment, indifference, and hostility”). Those decades of officially compelled 

isolation, segregation, and discrimination rendered persons with disabilities 

invisible to government officials generally as well as to those who designed and 

built facilities for public and private entities alike.  They also gave rise to and 

continue to fuel discrimination borne of stereotypes, fear, and negative attitudes 

towards those with disabilities. 

Title II’s requirements with respect to public facilities are part of a broader 

remedy to a constitutional problem that is greater than the sum of its parts. The 

inaccessibility of public facilities has a direct and profound impact on the ability of 

people with disabilities to integrate into the community, literally excluding them 

from attending community events, voting, working, and many other activities.  This 
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exclusion, in turn, feeds the irrational stereotypes that lead to further discrimination 

by public and private entities alike. Cf. Olmstead, 527 U.S. at 600 (segregation of 

individuals with disabilities “perpetuates unwarranted assumptions that persons so 

isolated are incapable or unworthy of participating in community life”). In his 

testimony before Congress, Attorney General Thornburg explained that ending this 

spiral required “increase[d] contact between and among people with disabilities and 

their more able-bodied peers.” House Judiciary Hearing 196. Accordingly, what 

was needed was “a comprehensive law that promotes the integration of people with 

disabilities into our communities, schools and work places.” Ibid. 

Title II’s requirements, as applied to public facilities, are a vital part of that 

comprehensive law. They directly ameliorate past and present discrimination by 

ensuring that the needs of persons previously invisible to architects, contractors, and 

others responsible for such facilities are now considered. And they ensure that 

individuals with disabilities are sufficiently integrated into society to take advantage 

of the other rights ensured by the ADA. 

The bottom line is that, in this context, Title II’s remedial scheme is not “out 

of proportion to a supposed remedial or preventive object.” Kimel v. Florida Bd. of 

Regents, 528 U.S. 62, 86 (2000) (citation omitted). Rather, it is “responsive to, or 
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designed to prevent, unconstitutional behavior.” Ibid. Accordingly, it is valid 

Section Five legislation. 

The city’s arguments to the contrary rely on reasoning from the Lane dissents 

that the majority never adopted and that, in many respects, is flatly inconsistent with 

the majority opinion. See Br. in Supp. of Mot. to Dismiss 34-35; Reply Br. 15. It 

is true that Justice Rehnquist, in dissent, would have found that Congress had no 

authority to require access to public buildings generally. See Lane, 541 U.S. at 550 

(Rehnquist, J., dissenting). But the Lane majority rejected the logic underlying that 

conclusion, finding that Title II is valid Section Five legislation as applied to 

courthouses even where lack of access would not result in the deprivation of any 

constitutional liberty. Likewise, it is true that Justice Scalia, in dissent, would have 

jettisoned the congruent-and-proportional framework entirely and restricted 

Congress’s Section Five authority only to enforcement of actual Fourteenth 

Amendment violations. See id. at 565 (Scalia, J., dissenting). His view, too, is not 

controlling law. 

Similarly baseless is the city’s argument that Lane’s reasoning applies only to 

that narrow set of cases in which plaintiffs are actually deprived of a fundamental 

right. See Br. in Supp. of Mot. to Dismiss 32; Reply Br. 14.  Quite to the contrary, 

as Justice Rehnquist observed in his dissent, the Lane plaintiffs were not actually 
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deprived of any fundamental rights, because they could access the courthouse, albeit 

with assistance.  See Lane, 541 U.S. at 546-547 (Rehnquist, J., dissenting); id. at 

553 (noting that, even as limited to the courthouse context, Title II requires 

accessibility without regard to whether anyone has been deprived of due process or 

any other fundamental right). That made no difference, nor should it have.  The 

question was whether Congress confronted and remedied a history of 

unconstitutional discrimination in enacting a broad statute, not whether particular 

applications of that statute remedied such discrimination. 

Nor does Lane purport to limit Congress’s Section Five authority to remedy a 

history of unconstitutional treatment to those contexts in which the rights that have 

been denied are “fundamental” and so receive heightened scrutiny.  It undoubtedly 

is easier to show the requisite history of unconstitutional treatment in such contexts, 

but Lane itself points to instances in which individuals with disabilities have 

suffered discrimination that receives rational basis scrutiny, such as in zoning 

decisions and public education. See Lane, 541 U.S. at 525.  And the Eleventh 

Circuit, in subsequently holding that Title II is valid Section Five legislation in the 

context of public education, reaffirmed that what triggers Congress’s authority to 

pass prophylactic legislation is the history of discrimination and the importance of 

the right at issue, not whether alleged deprivation of that right receives heightened 
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scrutiny. See Association for Disabled Ams., 405 F.3d at 957-958. Far from 

acknowledging that binding precedent, the city asks this Court instead to adopt the 

analysis of decisions that are no longer good law even in their own circuits. See Br. 

in Supp. of Mot. to Dismiss 37 (relying on Hale v. King, 624 F.3d 178 (5th Cir. 

2010),23 withdrawn and replaced, 642 F.3d 492 (5th Cir. 2011)); id. at 38 (relying 

on Alsbrook v. City of Maumelle, 184 F.3d 999 (8th Cir. 1999) (en banc), 

inconsistency with Lane recognized, Klingler v. Department of Revenue, 455 F.3d 

888, 892 (8th Cir. 2006). 

At its core, the city’s argument is that this Court should adopt the cramped 

view of Congress’s Section Five authority that the Supreme Court rejected in Lane 

and Hibbs and the Eleventh Circuit rejected in Association for Disabled Americans. 

This Court instead should follow controlling precedent, which requires that 

Congress’s Section Five authority be upheld here. 

23 There is no basis for the city’s contention that the original decision in Hale 
remains a valid statement of the Fifth Circuit’s position on the issue merely because 
the revised decision did not reach the question of whether Title II is proper Section 
Five legislation. See Br. in Supp. of Mot. to Dismiss 37 n.11. Tellingly, the 
revised Fifth Circuit opinion vacated the district court decision finding Title II not to 
be congruent and proportional legislation and instructed the district court to 
reconsider the issue should it arise again, thus clarifying that the issue was not 
resolved even for that case, let alone as precedent for other cases.  See Hale, 642 
F.3d at 503-504. 
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III
 

TITLE II IS VALID COMMERCE CLAUSE LEGISLATION
 

While this Court need not reach this question if it concludes that Title II is 

valid Section Five legislation, Title II also is a valid exercise of Congress’s 

Commerce Clause authority.  As the Supreme Court reiterated in Gonzales v. 

Raich, 545 U.S. 1 (2005), there are three “general categories of regulation in which 

Congress is authorized to engage under its commerce power.” Id. at 16. First, 

Congress can “regulate the channels of interstate commerce.” Ibid. Second, it can 

“regulate and protect the instrumentalities of interstate commerce, and persons or 

things in interstate commerce.” Id. at 16-17. And finally, Congress can “regulate 

activities that substantially affect interstate commerce.” Id. at 17. Title II, 

whether looked at as a whole or as applied here, is valid under the third category.24 

A. Title	 II Regulates Activities That Substantially Affect Interstate 
Commerce 

Title II regulates economic activity that substantially affects interstate 

commerce, and so it is valid Commerce Clause legislation, as a whole and as applied 

here. 

24 In many of its applications, such as where it requires accessible streets, 
sidewalks, and transportation, Title II also regulates the channels and 
instrumentalities of interstate commerce. In the interest of brevity, because no such 
application is at issue here, this brief does not address the question. 
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Title II directly regulates the activity of public entities, much of which – 

including the activity at issue here – has a direct effect on interstate commerce. At 

issue here is Title II’s regulation of the design and construction of physical facilities.  

Facility construction and design is “plainly an economic enterprise,” and so the 

Commerce Clause permits Congress to regulate it. Rancho Viejo, LLC v. Norton, 

323 F.3d 1062, 1068-1069 (D.C. Cir. 2003), cert. denied, 540 U.S. 1218 (2004). 

The city may not itself be a commercial entity, but it can and does participate in this 

commercial marketplace. See, e.g., Camps Newfound/Owatonna, Inc. v. Town of 

Harrison, 520 U.S. 564, 586 & n.18 (1997) (nonprofit nursing homes and hospitals 

can engage in activity that substantially affects interstate commerce); EEOC v. 

Wyoming, 460 U.S. 226, 243 (1983) (regulation of public entities as employers was 

valid Commerce Clause legislation). 

The city makes no argument that design and construction of facilities is not 

economic activity that substantially affects interstate commerce, and such an 

argument would be unavailing. Indeed, Congress regularly exercises its Commerce 

Clause authority to mandate national design and construction standards with respect 

to certain projects, just as it did here. See, e.g., Ray v. Atlantic Richfield Co., 435 

U.S. 151, 166-167 (1978) (involving federal law regulating the design and 

construction of oil tankers). Moreover, in reviewing the validity of Commerce 
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Clause legislation, a court’s task “is a modest one.” Raich, 545 U.S. at 22. The 

court “need not determine” whether the regulated conduct, “taken in the aggregate, 

substantially affect[s] interstate commerce in fact, but only whether a ‘rational basis’ 

exists for so concluding.” Ibid. 

It makes no difference whether the city’s particular design and construction 

activities have such an effect. For example, Slingluff v. Occupational Safety & 

Health Review Commission, 425 F.3d 861, 867 (10th Cir. 2005), upheld the 

Secretary of Labor’s determination that “construction is in a class of activity which 

as a whole affects interstate commerce,” such that occupational safety standards 

constitutionally may be applied to any company in the construction business. It 

rejected a small stuccoing company’s argument that the company’s activity had no 

such effect; it was sufficient that “the economic activity of stuccoing/construction, 

as an aggregate, affects interstate commerce.” Ibid.; accord United States v. Ho, 

311 F.3d 589, 602 (5th Cir. 2002) (asbestos removal is “very much a commercial 

activity in today’s economy”), cert. denied, 539 U.S. 914 (2003). 

Accordingly, because facility design and construction, as a “class of 

activities,” substantially affects interstate commerce in the aggregate, Congress may 

regulate all such activity, even that which does not affect interstate commerce. 

Raich, 545 U.S. at 17-18. Congress need not predict case by case whether and to 
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what extent particular activities in the regulated class will contribute to those 

aggregate effects. Id. at 22; accord United States v. Maxwell, 446 F.3d 1210, 1215 

(11th Cir.), cert. denied, 549 U.S. 1070 (2006). And in any event, the 

inaccessibility of the facilities at issue here has a direct effect on commerce. The 

city appears to concede the economic effect of refusing to sell admissions tickets to 

the park to individuals with disabilities. See Reply Br. 20. Yet it denies such an 

economic effect where the same individuals contend that the park’s inaccessibility 

bars them. It can do so only by denying the very premise of the claim and asserting 

that the challenged facilities do provide “ample program access.” Id. at 21. 

Title II thus regulates economic activity that has a substantial effect on 

interstate commerce, in this application and in many others where it regulates public 

entities’ activities that are part of a national market, such as public housing, 

universities, hospitals, transportation services, and utilities.  But in any event, it 

would be valid Commerce Clause legislation regardless, because it is an “essential 

part” of the ADA’s “larger regulation of economic activity” that, “viewed in the 

aggregate, substantially affects interstate commerce.” See United States v. Lopez, 

514 U.S. 549, 561 (1995). Title II’s inclusion in a larger statutory scheme 

distinguishes it from the statutes struck down in Lopez and United States v. 

Morrison, 529 U.S. 598 (2000), both of which regulated only a single activity that 
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was not fundamentally economic. See Maxwell, 446 F.3d at 1216 n.6; accord 

United States v. Paige, 604 F.3d 1268, 1273 (11th Cir.), cert. denied, 131 S. Ct. 333 

(2010). 

There can be no serious question that much of the ADA directly regulates 

commercial activity, including Title I (employment) and Title III (public 

accommodations), and so constitutes valid Commerce Clause legislation. See, e.g., 

United States v. Mississippi Dep’t of Pub. Safety, 321 F.3d 495, 500-501 (5th Cir. 

2003) (Title I is valid Commerce Clause legislation). It is well established that 

Congress may mandate anti-discrimination by private entities under its Commerce 

Clause authority, due to the disruptive effects that even local discriminatory acts 

have on the interstate commercial system. See Katzenbach v. McClung, 379 U.S. 

294, 299-300 (1964) (upholding Civil Rights Act of 1964’s requirement that 

restaurants serve food without discrimination); Heart of Atlanta Motel, Inc. v. 

United States, 379 U.S. 241 (1964) (upholding Civil Rights Act’s requirement of 

anti-discrimination in public accommodations). Here, Congress specifically found 

that remedying discrimination against individuals with disabilities would save 

billions of dollars that unnecessarily were spent on “expenses resulting from 

dependency and nonproductivity.”  42 U.S.C. § 12101(a)(8). 
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As Congress found, many of Title II’s protections, including those at issue 

here, are essential if individuals with disabilities are to realize the full benefits of that 

commercial regulation, such as by working or patronizing private businesses.  See, 

e.g., H.R. Rep. No. 485, 101st Cong., 2d Sess., Pt. 2, 37 (1990) (without 

transportation, individuals with disabilities are prevented from working or otherwise 

being “integrated and mainstreamed into society”).  So long as Congress had a 

“rational basis” for drawing the conclusion that Title II is an “essential part” of this 

regulatory scheme, Title II is valid Commerce Clause legislation, regardless of 

whether it regulates activity that directly affects interstate commerce.  See Raich, 

545 U.S. at 22-24; accord id. at 37 (Scalia, J., concurring) (“Congress may regulate 

even noneconomic local activity if that regulation is a necessary part of a more 

general regulation of interstate commerce.”).  Given the extensive legislative 

history described in the previous Section as to the need for accessible public 

services, Congress easily had a rational basis for so concluding. 

As described in greater length in the previous section, Congress compiled an 

enormous volume of evidence indicating that governmental discrimination 

interfered with the economic participation and self-sufficiency of individuals with 

disabilities.  Without ending this discrimination and requiring accessible public 

services (including but not limited to those at issue here), Congress could not ensure 
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that individuals with disabilities could fully enjoy the benefits of non-discrimination 

in employment and public accommodations. While “the absence of particularized 

findings does not call into question Congress’ authority to legislate” under the 

Commerce Clause, “congressional findings are certainly helpful in reviewing the 

substance of a congressional statutory scheme, particularly when the connection to 

commerce is not self-evident,” and so courts should consider such findings “when 

they are available.” Raich, 545 U.S. at 21.25 

Moreover, Congress could rationally conclude that permitting discrimination 

by public entities would undermine private compliance with the ADA.  Title II 

often applies to government services that have private-sector counterparts, including 

the facility design and construction at issue here. Requiring private entities, but not 

public providers, to bear the costs of accommodating individuals with disabilities 

would place private providers at a competitive disadvantage, discouraging them 

from voluntary compliance with Title III’s requirements. For example, a private 

recreation facility may be less likely to make its services accessible if a nearby 

public facility is under no such requirement. 

25 It is unclear on what basis the city asserts that Congress failed to make such 
findings, see Br. in Supp. of Mot. to Dismiss 42 n.14, in light of the legislative 
history and explicit congressional finding regarding the economic cost of disability 
discrimination described above. 
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Finally, Congress understood that elimination of discrimination in 

employment under Title I and public accommodations under Title III required 

changing attitudes. When public entities do not provide for participation by 

persons with disabilities, they contribute to the stereotypical attitudes and ignorance 

that Congress found at the core of much of the discrimination it targeted in Titles I 

and III. See Olmstead, 527 U.S. at 600 (government discrimination against 

individuals with disabilities “perpetuates unwarranted assumptions that people so 

isolated are incapable or unworthy of participating in community life”). Congress 

could rationally conclude that changing the practices of public entities was vital to 

changing behavior in the commercial marketplace. Cf. Paige, 604 F.3d at 

1273-1274 (upholding ban on purely intrastate production of child pornography, 

partly on the ground that it “would cause some persons to cease all involvement in 

the possession or production of child pornography,” thus indirectly affecting 

interstate commerce). 

It is thus irrelevant whether Title II applies to some non-economic activities of 

public entities.  “A complex regulatory program * * * can survive a Commerce 

Clause challenge without showing that every single facet of the program is 

independently and directly related to a valid congressional goal. It is enough that 

the challenged provisions are an integral part of the regulatory program and that the 

51
 



 

  
 

    

   

 

 

     

 

    

      

  

    

      

      

      

  

  

 

  

  

     

regulatory scheme when considered as a whole satisfies this test.” Hodel v. 

Indiana, 452 U.S. 314, 329 n.17 (1981); accord Lopez, 514 U.S. at 561. 

Accordingly, courts have found that Congress acted within its Commerce 

Clause authority in enacting the Fair Housing Amendments Act (FHAA), Pub. L. 

No. 100-430, 102 Stat. 1619 (1988) (42 U.S.C. § 3604). Like Title II, the FHAA 

prohibits disability discrimination by public entities, in order that individuals with 

disabilities can participate fully in the housing marketplace. As the Fifth Circuit 

concluded, the link between the regulated activity and commerce “is direct. We do 

not need to pile ‘inference upon inference’ to see that by refusing to reasonably 

accommodate the disabled by discriminatory zoning laws, there will be less 

opportunity for handicapped individuals to buy, sell, or rent homes.” Groome Res. 

Ltd. v. Parish of Jefferson, 234 F.3d 192, 215 (5th Cir. 2000). Title II similarly 

ensures that public discrimination does not deprive individuals with disabilities of 

the opportunity to partake fully in interstate commerce, and so it too is valid 

Commerce Clause legislation. 

The city’s argument to the contrary relies on a misreading of Morrison, a case 

that it suggests stands for the broad proposition that remedying local acts of 

discrimination is not within Congress’s Commerce Clause authority, effectively 

overruling Heart of Atlanta. See Br. in Supp. of Mot. to Dismiss 42-43; Reply Br. 
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19-20.  But the law at issue in Morrison did not broadly remedy gender 

discrimination. Rather, it narrowly banned gender-motivated, violent local crimes 

that typically involve no direct economic transaction of any kind and have no more 

economic effect in the aggregate than any other crimes of violence or any other 

regulation of families. See 529 U.S. at 615-616. Accordingly, the Court reasoned 

that upholding such a law under the Commerce Clause power could “completely 

obliterate the Constitution’s distinction between national and local authority.” Id. 

at 615. 

Such reasoning is inapplicable here.  The ADA is sweeping 

anti-discrimination legislation that, among other things, directly regulates 

commercial transactions. Title II is an integral part of the ADA’s overall scheme, 

and it directly regulates commercial activity such as the design, construction, and 

maintenance of facilities at issue here. Whatever the outer limits of Congress’s 

Commerce Clause authority may be, Title II does not approach them. 

B. Title II Does Not Regulate Inactivity 

The city makes little attempt to show that Title II does not satisfy the 

requirements for valid Commerce Clause legislation set forth above.  Indeed, it 

does not even cite Raich or the test announced therein, let alone try to apply it.  

Rather, it relies primarily on the argument that Title II is invalid Commerce Clause 
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legislation because it regulates “inactivity,” i.e., it penalizes the city for failing to 

act. See Br. in Supp. of Mot. to Dismiss 44-48; Reply Br. 20-23. This Court need 

not decide whether the Commerce Clause authority admits to limitations of this 

nature, because Title II does not, in fact, regulate anything that could be 

characterized as “inactivity.” 

Title II regulates public entities that are actively providing public “services, 

programs, or activities,” mandating that individuals with disabilities may not “be 

excluded from participation in or be denied the benefits of” such activity.  42 

U.S.C. § 12132.  It bars public entities from actively “subject[ing] to 

discrimination” individuals with disabilities. Ibid. And it requires public entities 

that are newly constructing a facility or altering an existing facility to make that 

facility or the altered portion “readily accessible.” 28 C.F.R. § 35.151(a).  In each 

application, it is the public entity’s action that subjects it to regulation, not its 

inaction. 

Here, any obligations that Title II may impose on the city to make facilities 

accessible stem from either (1) the need to access those facilities to participate in 

services, programs, or activities housed inside; or (2) the city’s act of newly 

constructing or altering those facilities. See, e.g., Kinney v. Yerusalim, 9 F.3d 1067, 

1073 (3d Cir. 1993) (“Congress felt that it was discriminatory to the disabled to 
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enhance or improve an existing facility without making it fully accessible to those 

previously excluded.”), cert. denied, 511 U.S. 1033 (1994).  If the city takes no 

covered action with respect to the park – that is, neither uses it to provide a public 

service, program, or activity nor alters it – plaintiffs’ allegations do not state a Title 

II claim. 

IV 

JUSTICE DEPARTMENT REGULATIONS AUTHORITATIVELY
 
CONSTRUING TITLE II ARE ENFORCEABLE UNDER TITLE II’S 


PRIVATE RIGHT OF ACTION
 

The city also errs in asserting that the plaintiffs, in suing under Title II’s 

private right of action, may not enforce compliance with Title II’s implementing 

regulations. 

As the city concedes, see Br. in Supp. of Mot. to Dismiss at 50, Title II’s broad 

anti-discrimination mandate is privately enforceable. See Barnes v. Gorman, 536 

U.S. 181, 184-185 (2002). And where, as here, regulations validly interpret that 

mandate as applied to specific situations, requirements set forth in those regulations 

are as enforceable as the statutory language itself. Alexander v. Sandoval, 532 U.S. 

275, 284 (2001). Indeed, because such regulations “authoritatively construe” the 

statute, it is “meaningless to talk about a separate cause of action to enforce the 

regulations apart from the statute.” Ibid. There can be no independent analysis of 
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the enforceability of the regulations, because “[a] Congress that intends the statute to 

be enforced through a private cause of action intends the authoritative interpretation 

of the statute to be so enforced as well.” Ibid. 

Sandoval found that the regulation at issue in that case did not authoritatively 

construe the statute and so could not be enforced through the statute’s private right 

of action. At issue in Sandoval were regulations adopted pursuant to Section 602 of 

the Civil Rights Act that banned disparate-impact discrimination. The regulations 

thus exceeded the prohibitions of Section 601 of the Civil Rights Act, which bans 

only intentional discrimination, rather than authoritatively construing them. 

Accordingly, it was irrelevant that Section 601’s requirements are enforceable 

through a private right of action.  532 U.S. at 280-281.  Instead, the 

disparate-impact regulations could be enforced only if Section 602, the separate 

statutory provision authorizing the promulgation of those regulations, similarly 

conferred a private right of action, and Sandoval held that it did not. Id. at 288-289.  

Here, however, the regulations at issue are fully consistent with the statutory 

provision that is enforceable through a private right of action, and so Sandoval 

provides that the regulations are enforceable.  The city does not contend that the 

substantive regulations at issue here fail to validly construe Title II, and such an 

argument would be unsuccessful. Title II broadly provides that “no qualified 
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individual with a disability shall, by reason of such disability, be excluded from 

participation in or be denied the benefits of the services, programs, or activities of a 

public entity, or be subjected to discrimination by any such entity.” 42 U.S.C. § 

12132. The regulations at issue, while more specific than the statutory language, 

are fully consistent with it, as well as statutory language making clear that among the 

bill’s intended effects was remedying “the discriminatory effects of architectural, 

transportation, and communication barriers,” including the “failure to make 

modifications to existing facilities.”  42 U.S.C. § 12101(a)(5); see Tennessee v. 

Lane, 541 U.S. 509, 531 (2004) (“Congress required the States to take reasonable 

measures to remove architectural and other barriers to accessibility.”). 

Moreover, Congress specifically called for the Justice Department to 

promulgate the regulations in question.  See Shotz v. City of Plantation, 344 F.3d 

1161, 1179 (11th Cir. 2003). It instructed the Attorney General to implement Title 

II by promulgating regulations that set forth public entities’ specific duties pursuant 

to Title II’s broad mandate.  42 U.S.C. § 12134(a). And it directed the Attorney 

General, in writing those regulations, to make them consistent with specific rules the 

Department of Justice and the Department of Health, Education, and Welfare had 

adopted in earlier regulations to implement Section 504 of the Rehabilitation Act.  

See 42 U.S.C. § 12134(b). Congress’s mandate that such standards be promulgated 

57
 



 

  
 

   

   

  

      

    

      

        

    

    

     

        

  

                                                           
    

   
  

  
    

   
   

    
 

 

  

gives those standards the force of law, just as if Congress had written them into the 

statute. Helen L. v. DiDario, 46 F.3d 325, 332 (3d Cir.), cert. denied, 516 U.S. 813 

(1995); accord Shotz, 344 F.3d at 1179. 

Because the substantive regulations construing Title II thus are valid 

interpretations of the statutory mandate, which itself is enforceable in a private right 

of action, they are enforceable through that right of action. Accordingly, those 

appellate courts that have squarely decided the issue have held that a violation of 

these implementing regulations is enforceable through a suit under Title II. See 

Ability Ctr. of Greater Toledo v. City of Sandusky, 385 F.3d 901, 910 (6th Cir. 

2004); Chaffin v. Kansas State Fair Bd., 348 F.3d 850, 858 (10th Cir. 2003). 

Contrary to the city’s suggestion, see Br. in Supp. of Mot. to Dismiss 63, no 

appellate decision holds that any of Title II’s substantive regulations cannot be 

enforced pursuant to Title II’s private right of action.26 

26 The one regulation cited in this case that does not conform to this analysis 
is the requirement in 28 C.F.R. § 35.150(c)-(d) that public entities create transition 
plans for making required structural changes by a specified deadline (that has long 
since passed). This regulation is more administrative than substantive, for which 
reason courts have held that it, unlike the other regulations at issue here, does not 
directly implement the non-discrimination mandate and therefore is unenforceable 
in a private suit.  See, e.g., Lonberg v. City of Riverside, 571 F.3d 846, 850-851 (9th 
Cir. 2009), cert. denied, 131 S. Ct. 78 (2010). We take no position on whether the 
transition plan requirement is privately enforceable. 
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The city does not engage with the analysis required by Sandoval, but instead 

relies almost entirely on dicta in an Eleventh Circuit decision that has been 

withdrawn and replaced. See Br. in Supp. of Mot. to Dismiss 52-64 (repeatedly 

quoting from American Ass’n of People with Disabilities v. Harris, 605 F.3d 1124 

(11th Cir. 2010), withdrawn and replaced, 647 F.3d 1093 (11th Cir. 2011)).  In 

Harris, the district court found that the defendants had violated only an 

implementing regulation and not Title II itself. See id. at 1131. On appeal, the 

Eleventh Circuit originally held that the district court erred by “no mention of 

enforcing [the regulation] through the ADA; rather, it treated [the regulation] as 

creating a freestanding right to sue.” Id. at 1135 n.24. Additionally, the Court 

held that, in any event, the defendants’ conduct did not violate the regulation. Id. at 

1136-1137. 

The original decision in Harris did not explicitly decide whether a plaintiff 

may allege a violation of Title II as authoritatively construed by the implementing 

regulations, a situation not before it. But it contained dicta – issued without the 

benefit of briefing on the question from the parties27 – that could be read to suggest 

that 28 C.F.R. § 35.151(b), which requires that existing public facilities be made 

27 There is no basis for the city’s assertion that the issue “was directly 
presented to the court, briefed by the parties, and considered at length.” See Br. in 
Supp. of Mot. to Dismiss 63. 
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accessible when they are altered, may not be enforceable in an action brought under 

Title II. This dicta directly conflicted with Sandoval, the appellate courts that have 

squarely considered the issue, and the Eleventh Circuit’s own prior statement that 

the substantive regulations implementing Title II validly construe the statutory 

mandate. See Shotz, 344 F.3d at 1179; Shotz v. Cates, 256 F.3d 1077, 1079-1081 

(11th Cir. 2001).  Accordingly, the panel withdrew that decision and replaced it 

with one that did not in any way support the city’s arguments here. 

Undeterred, the city asks this Court to follow the withdrawn Harris opinion, 

contending that the withdrawn opinion “remains instructive and persuasive” and that 

it “provides a clear indication of what would happen should the [Eleventh Circuit] 

confront the issue in a proper case.” See Br. in Supp. of Mot. to Dismiss 54, 62. 

But the Eleventh Circuit has resolved this issue. In Shotz, the court held that Title 

II’s private right of action permits a cause of action alleging a violation of 28 C.F.R. 

§ 35.150(a), which requires that services be “readily accessible.” Relying on this 

regulation, it rejected the defendants’ argument that a Title II violation requires the 

complete denial of access to a service. See 256 F.3d at 1080. 

The Harris court withdrew its original decision not only because that 

decision’s dicta was erroneous but also because it conflicted with the Eleventh 

Circuit’s prior caselaw – caselaw that, with the original Harris decision withdrawn, 

60
 



 

  
 

    

 

 

   
 
     
 

 
  

 
       

 
 

  
 

  
 

 
 

 
 

 
 

 
    

 
 

  
 

  
 

 
 

 
 
       
  

once again is binding on this Court. Moreover, the city cites no precedent for 

relying on a withdrawn decision for any purpose. 

CONCLUSION 

The city’s motion to dismiss should be denied. 

Respectfully submitted this the 27th day of January 2012, 

JOYCE WHITE VANCE THOMAS E. PEREZ 
UNITED STATES ATTORNEY Assistant Attorney General 

/s/ Lloyd C. Peeples JESSICA D. SILVER 
LLOYD C. PEEPLES, III Principal Deputy Chief, Appellate 
Assistant United States Attorney Section 
1801 4th Avenue North 
Birmingham, AL 35203 /s/ Sasha Samberg-Champion   
Telephone: (205) 244-2116 SASHA SAMBERG-CHAMPION 

Attorney 
U.S. Department of Justice 
Civil Rights Division, Appellate Section 
P.O. Box 14403 
Ben Franklin Station 
Washington, DC 20044-4403 
(202) 307-0714 
sasha.samberg-champion@usdoj.gov 
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UUUJh 

A blind woman, a new resident to Alabama, went to vote 

and was refused instructions on the operation of the voting 

Machi ne. 

A hospital refused to allow an interpreter to accompany 

a deaf patient in the examination room. 

Is this reasonable accommodation or discrimination? 

These examples cannot be answered with the rhetoric of 

reasonable accomodation but rather must be dealt with as an 

issue of discrimination. 

Even the published standards and guidelines which 

established the use of the access symbol and which were 

adopted by the Architectural and Transportation Barriers 

Compliance Board, the American National Standards Institute 

and by State Fire Marshals--eventhe se standards--.are 

discriminatory. These minimum guidelines provide access for 

disabled people who have full range of motion and use of their 

upper arms and shoulders. 

Today medical and technological advances allow many 

pepple with quadriplegic disabilities, which include limited 

arm extension, the opportunity to enter the work force. 

However, minimum guidelines prevent these same individuals 

from using switches, electrical outlets, thermostats, tissue 

and towel dispensers and racks, restroom facilities, and the 
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list could go on and on and on. That's discrimination. 

For instance, these guidelines present three basic 

designs for restroom stalls and §how three respective methods 

of wheelchair transfers. One design is recommended as 

providing access to the majority of disabled people. However 

this design, which requires more floor space, 

is rarely chosen by architects, contractors and owners. The 

cheaper design is almost uniformly chosen. This. 

discriminatory choice, based on economics not equality, 

restricts many people with quadriplegic disabilities from 

using restroom facilities. Discrimination based on disability 

must stop. 

A personal reference to make a point: I have to drive 

home to use the bathroom or call my husband to drive in and 

help me because the newly renovated State House in which I 

work is not accessible to me. It's accessible to paraplegic, 

but not quadriplegic, staff and visitors. I can't sue the 

state because it complied with minimum standards, and I'stress 

the word minimum. 

But is this reasonable accommodation? Can you picture 

Senator Dole as a quadriplegic working under these 

conditions? Can you imagine the phone call? "Ei 

Elizabeth, honey, I've gotta go. can you rush down and help 

me?'II 
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A VOTE FOR JUSTICE. 

I URGE THE CONGRESS TO ENACT, A~Q THE PRESIDENT TO SUPPORT ANp TO  
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES . ACT OF  
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS 'WITH  
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.  

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND  
HUHAN SOP PORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY  
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO  
ACHIEVE THllIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND  
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.  

I HAVE PERSONALLY EXPERIENCED ANDIOR OBSERVED THE FOLLOWING  
DISCRIMINATION AGAiNST PEOPLE WITH DISABILITIES:  
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SI:PTElm::::R 24, 1988 

" Y MR. JOIDiHY ELLIS 
STAT1;- REPRZBEHTATI~-
3111 C STRJillT 
SUITE 455 
ANCHORAGL, AK. 99503 

DEAn REPRESENTATIVE ELLIS: 

RE: HAHDICAPPED ACCESSIBILITY TO CITY OF SI:',LillD BUILDINGS 

Vie have major problems lnSel1ard,regarding accessibility to City and St
ate buildings for the handicapped and disabled. For Example: There is 
no accessibility to Seward City Hall, the museum, lWhich is dovmstairs) 
and the Ray building, (which is 3 stories high, and has very narrow stair
ways) and numerous other City and State buildings for the handicapped. 
This is DEPLOrL~L~! 

Another problem in Seward is: There are .no parlcing spaces available in the 
dovrntovm business district, marked handicapped. I'le definitely need them. 
Seward !·jayor Harry Gieseler, stated that we d.on t t need any hand.icapped par
king in the do\'mtown business district. I feel 2 handicapped parldng spac
es on each side of the street, is not asl\ing to much to comply with. 'de 
have designated areas for taxi cabs. 

Another problem, in Sevrard, is lack of enforcement, of people \'Iho are not 
handicapped., parking in han1:Lcappsd places. J. have pictures of City of 
Seward Officals, who are not handicapped, parl:ing in marl\8d areas, for the 
handicapped.. I have other docurnentation supportin[ my accusations, in the 
form of letters, froEl cit'.zens of Sel"lard. 

Seward ?olice Chief Louie Bencardino and. Lt. Don :sarI are informed about 
the situation, but refuse to enforce the lal"; according to Senate Eill 78. 

Seward City Eanager Darryl Schaefermeyer and ]·;ayor Gieseler and [(epresent
at.ive Bette Cato are insensitive to the needs of the handicaPlJed and. dis
abled, especially accessibility to City and "tate buildings ill .3el"lard. 

For ExamTlle: '.!hen Sewar:]. resident, J.:rs !-:arElon (.lher husband is handicapped) 
approached. City]·;anager, rx. Schaefermeyer, in hj.s office about this prob
lem, he replied "That he rUl~s this town (meaning Sevrard) anj no one is go
ing to tell him \'lhat to do." 

Also J.epre sentative Bette Cato, at 2. 3tate teleconference; (which I have a 
tape of.) stated, "There is nothing I can do for you J:rs ?armon as a Repre
sentative, This is a City of Se\'rard internal lilatter." I feel Representati
ve Bette Oato is d.O\·m right just passing the buck. 

In closing; I vrant a complete 'c.r.sn.GJ>.'11::;:cr of the entire City of Seward 
Officials that would becone in-wlved 5.n this Datter, and also as to what 
happen to the;;150,000 that \'las allocated to the City of Seward, for acc
essibility to Seward City [all, -:for the handica:>;l]Jed and disabled. • 

. ) If ]:r ••3chaefermeyer and I;ayor Gieseler and ::Cepresentative Bette Cato, are 
not compassionate enough to heer anj act upon the urgent concerns anD. needs 
of the handicapped and disableQ in 4~\'Iard, then they should AT"}. R':.·STGF lli
I:iEJ)I.!l.T~.~LY! ~ ! 
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704 East Peppsr~rEe 
Apache Ju~ction, Arizona 85219 

7-8-88 

Just:'n IfJ .. D2.rt 
Chairp~rson CongrEssional Task Forc= on Dis~biliti2s 
907 6th street, S.W. 
S\..titE 516C 
Washington, D.C. 20024 

Dear Mr. Dart 

F~e; HIsn't therE a law· that protects me?" 
America~s with Disability Act of 1988. 

I am an individual confined to a electric wheelchair and I 
believe that this act i.s very essential to all disable people. 
There is slot to be improved on in the field of hsalth insurance, 
accessibility, employment, and recreation. If I wrote every 
situation and bad bccurranCE this letter would be a novEl so I 
will not do that. The important thing I have noticed since my 
accident is that there afe alot of people that are willing to 
help in any way they can. I will mention some areas "that need 
attention and with the help of this new act they will be done 
correctly .. 

I was a Vocational Rehabilitation (voe. rehab.) client since 
earily 1980. As a client voe. rEhab~ told me th&t they will help 
me with my education and van modifi"caticns. The education went 
well but the van modifcations were a sore issue. They helped me 
modify a Dodge van which was done in the summer of 1980.. The 
first time I looked at the equipment especially the lift I voiced 
my opinion that·the lift chosan would not be safe fo~ a person of 
my size. This sparked a six year diagrsEment with the Department 
of Economic Security which is over Vocational Rehabilitation. 

During this six year period I could not find bLtt one 
org2nization to help represent me for voc. rehab. thought! was a 
angry individual and taking out my frustrations on every thin~b 
The organization that helped rep~es2nt me was thE Maricopa 
Ad·v"isor-y Council and if ~~Jas't. foro. thefil 111:/ conce~-ns l.'-JoL-1.)d of gone 
unnoticed. The is:.SltE that I I.~Jas cOilcerned abcut \.""a,s my physical 
safety for the lift that was in~t311E~ in my van was unsafe the 
very day placed in service. It only tcc~ six years to prove that 
pOint. If it took six yea;-s tc prove such ~ basic i5SU~ how IG~~ 
would it of taken voc~ rshab. to solvs 2 more life thre&taning 
situation. AttactEd are some dGCUmE~tatioG5 th~t prove my 
ordE2.l .. 

The abOVE situation shows the need for closer monitcring of 
federal and state agencies that help dis~tlE i~~ividuals. To 
in5urE that thE sa"fety 2nd WEll being D~ the the client is always 
first in any program. 

Alsc I would li~:E to mention that! 2njoy camping, fishing, 
~nd thE natll~al r~3=urS~i ~!n9i-~=~ h~s tD offe~. This privi12ge 
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should be enjoyed by al! d~s&blE, elde~ly, and ab12 botied 
people. The reason that I am bring this up i.5 that I have gene 
to many federal and state fo~est recreation sites that the toilet 
facilities, pathes, camp sites, and general consideration were 
lacking_ ! know that the forest servicEs are tring to change 

_____________ .ttli ngs,but_Lf__ttl.e'I_WO_LlLd _consu_L-:__a...d.i_sab_l_e·_ peFsoR-bef-ol"e ·-they-----
__________bui_I_d_bu:U_d.LOlg_,_pa_t.!:l.s.,--'aCld_f_Gl-GO-i_l-i..:i:-i_es~"[:R-i_s_we~l-1-Ef-he-I-p-f-5l~yea....~~-

to come sO all can enjoy nature arid recreational sites ensuring 
accessibility for all. Also there should be regulations to help 
insure this acces5ibility_ Because when it comes dewn to it we 
disable individuals are people with feelings and needs like every 
body else. So if you have any questions or need help in drafting 
this act please contact me. Thank you for time and look forward 
for a complete passage of this long needed act~ 

:i~cer~ 
cLJoe Escobar 

(602) 982-7430 
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vot::ejust.2  
votejust  

A V6-'l'E-FeR;:J!lSTICE;

I URGE THE CDNGRESS TQ ENACT, AND THE PRESlDENT TD SUPPQRT AND TQ 
SIGN, LEGISLATIQN SUCH AS THE AMERICANS WITH DISABILITIES ACT Of 
1988, WHICH I<lLL EFFECTIVELY· PRQTECT ALL PERSONS I<ITH 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS QF HANDICAP. 

- I FURTHERMORE URGE THE ESTABLISHMENT OF THQSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TQ MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND WfllCH WILL ENABLE ALL PEOPLE WITH DISABILITIES TQ 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRQDUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING 
DISCRIMINATIQN AGAINST PEOPLE WITH DISABILITIES: 
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A VOTE FOR JUSTICE, 

1 URGE THE CONGRESS TO EN,~CT. AND THE PRESIDENT TO SUrPOi'! AND 70' 
SI ct;, LEGISLATION SUCE AS THE AMERI CANS I{lTH DISAEILI7'iE" ACT OF 
19Be, \{HICH I<ILL EFFECTIVELY PROTECT ALL PERSONS \lITH 
DISA5lLITJES AGAINST DISCRl!1INATlON ON THE BASIS OF HANDICAP. 

I FU"THERHORE URGE THE ESTABLISH~jENT OF THOSE BASIC SERVICES Al,D 
HU~jAN SOPPORT SYSTEHS NECESSARY TO HAI:E RIGHTS REAL IN EVERY DF,], 

. LIFE, AND I!HICH >lILL ENABLE ALL PEOPLE IIITH DISABILITIES TO 
ACHIEVE TEElE FUU POTENTIAl FOR INDEPENDENCE, FRODOCTIVI7Y AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

I a;VE PERSONALLY EXPERIENCED Mm/OR OBSERVED THE FOLLOIJlNG 
r15:RIMIt~A7ION AGAINST PEOFLE \JITH D1SAEILI7IES: 
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votejust.2 
votejust 

A VOTE FOR JUSTICE. 

I URGE !BE CONGRESS TO ENACT, AND THE PRESIDENT TO SOPPORT AND TO 
SIGN, LEGISLATlqN SOCB AS TBE AMERICANS ~ITH DISABILITIES ACT Of 
1988, ~ICB ~ILL EFFECTIVELY PROTECT ALL PERSONS ~ITH 

DISABILITIES AGAINST DISCRIMINATION ON TEE BASIS OF EANDICAP. 

I FOR!BERMORE ORGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
BUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND RHICS RILL ENABLE ALL PEOPLE RITH DISABILITIES TO 
ACHIEVE TBEIR FOLL POTENTIAL FOR INDEPENDENCE, PROD[JCTIVITY AND 
QUALITY OF LIFE IN TBE MAINSTREAM OF SOCIETY. 

I EAVE PERSONALLY EXPERIENCED AND/OR OBSERVED TEE FOLLORING 
. DISCRIMINATION AGAINST PEOPLE RITH DISABILITIES: 

address: ~O -8,~ 3"1 PI 

l~~ R<lltX ~ Ui1. ~ tio~ 
te 1: 

S-OJ-~Y-L-~16~ 
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Da'rt 
11/9/88 

We disabled people also face discrimination in other modes of Trans
portation. When I, and some of my clients, have attempted to ride the 
the Greyhound bus lines, we ha'\le~een told·that-we-cou-l-d-rror-rj:aiJeT-o-n 
their -buseswithOutaIla ttendan-t-.--~ll.-i-s-iB-t-ru~--eyen---rr-t:fie di s ab1e d 
person is perfectly capable of travel ing alone. Therefore, i.f we want 
to travel alone, we are banned from using one of the most economical 
means of transportation. In addition, the Greyhound company discrimi
nates against those in wheelchairs by not having lift-equipped buses. 

- I 
Another incident "C;f discrimination ha'ppened to me when I recently went 
to the Long Beach airport. I made arrangements with United Airlines 
to get assistance on and off the plane at that airport. The customer 
representative approved these arrangements. When I got to the airline 
ticket counter, the actual carrier turned out to be United Express. 
The agent at the ticket counter told me that, even though I had made 
prior arrangements, they had no facilities to assist me into the plane. 

However, my experience pales in comparison to that of a client of mine, 
on her recent trip from Los Angeles to Tokyo. When she confirmed her 
travel arrangements with United Airlines to travel alone, an airline 
employee assured her that these plans would be satisfactory. My client 
was not informed by the airline employee that she was not allowed to 
travel without an attendant until she was actually on the planet In 
addition, when she arrived at her layover destination, her daughter 
was reqUired to lift her into an airport wheelchair, instead of the 
airline personnel doing it. Finally, for the majority of the two-hour 
layover, she was forced to sit in a chair in the airport waiting area. 
This was .extremely difficult to do because of the balance problem 
related to her disability. She was not allowed to use an airport wheel
chair because, she was told by an airport employee, it might be required 
for another purpose. Although, there were many available in the wheel
chair concession stand. 

A number of our agency's clients have been discriminated against by 
various businesses in the area. One of them was denied access to a 
store simply because she was in a wheelchair. Another client was denied 
access to a fast-food restaurant because she was also in a wheelchair. 

Another area where our clients have experienced discrimination is in 
the area of housing. One client was denied the opportunity to rent an 
apartment simply because of a mobility impairment. In addition, another 
one of our clients who is in a wheelchair was denied the possibility 
of renting an apartment, even though she was \~illing to do any accessi
bility modifications herself. 

The homeless disabled that we serve have also faced great discrimi
na tion in our communi ty. ~~".Q.f·· tht\_~,.e4e.lte;t:~.,~",ow;;.".a..l:eanwhich ,.a.re 
supposed. to.. be ···access:ible:.,,'to;,·'aT17type!!r:of",disabi·liti-es ....·'have,· re-fused 
to· serve.. those .'·:in.'.wheelc:hairs ~' The staffat these she I ters have said 
that those "ho use wheelchairs could not be accomodated in cases of 
emergency. However, during times of calm, these places are supposed 
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Car,l T. R.u~ust 
26i2~ Lauderd.le Aye. 

H.y••rd, CA 94545 
m-7B5-9414 

6 a,t,ber, 1988 

T, WhD. it ~.y Concern 

RE: Ateri,an•• ith Disabilitie. Act of 1988 
==» Barriers to Accessibility Testi.,ny 

1.  fiKtrle ptduffi&Ii'~.$ttllt:tr1!5Sb9··,butilllll irL.~fttn ..unttd "fl. light p~lu .ur buty·inhrml!ons. ~any 
cities illo. ne.spaper vending ..chines to be ch.ioed to these light poles, "e.tlOg an iop",ible bir'lOr for 
people in .he,l,h.irs. ane such ,as' in p,int is at the intersection of Sleepy Hollo. and lennym in Hay ..rd. 
lhis intersection is used he.. ily by peepl' using Kaiser Hospital, uny of .ho. use .h"l,h"rs. 1 •• forced 
to cros, the str.,t .ith.ut benefit of the e,tr. ti., afforded by the butt.n because 1 ,annot reach it. 

Th.  ,ate prob Ie. obt. ins ~'IlIHI"'1Iutl'''s·-!r!':"pollS lIhore thort- ii no ,.'urb r up, such" the 'no 1 
.ncount.rld this ""end in Sac"aento. This ,ne is .1,cated in , very busy intersecti,n near the Capital Plaza 
'H,liday Inn. H,r. several fre,.ay ,ff-ralps and ,n-ralps Ifro. 1-5) lerg••ith h.avily travel.d city stroels. 
1-!lad it .ilt until 1 eQuid' attrltt .. tho Itltntio••f Dthor ·ped••lrhM· t.-push" the button I,r .e. 

E.  Thl Dnly lIh.denlir Iccl5slbl. r..tro•• - \D -the AI ..eda -ecuntf Adlhiis1r.tiDli' &urtdilllJ (1221 Oak SIreet, 
aa Uand I is -ID'i1l4 Do--tli"t'T(~th I fl,.·r. TV'I1lvU","ti"ttono".ri s. hi9ll.oany wqulchoir u •• r,!:an' r.ach 
only Ihe lo..sthlilto••• , Thus, e.,rg,ncy Irips te the r,stree. are virtually iopessiblo •. 

3.  Dum9'j last flight out 'f iU'fnl\dscI' Airp,rt - June 1988 -~!h~!Il!!:=i".IIIt.llVi'or bil:iU~,..tll.~" 
ballDo. insidt art too bigh. 

4.  lhm is a very real ....,.;'ior;'1:un,.,rHpI tD -bUfl 'Iiirnill1J 'if Ibly.c... tiiut. thl !!Iv ..! on .r.·.•,K:.~. 
fld...ll, Jj is \,hlly unreasonabl. th.1 a .heoleh.ir user should h." to ...t, an all too hllted energy 
res,urce t, eircling O1Iy d"ntown city block .",ly to dis""r th.\ there is no ••y t, get off on th, opposite 
side. 

S,  lb. Shu .p.nurlll B.!!§~l""~9r...:lIhiti. I1n" p.lo.ial car".,l'orl,·t.qI!thl,'"i. -'still not ohltlchm 
IttfSllbll;' During lh. "contiy th~eat,",d need \0 find .n .ltern,ti ....y to work - jf BARI ••nt en strik. 
.1 ,h,ms .er. unacceptably ""g". 1 felt Ih.t oy uploy.'nl was in r"l je.pardy. 

6.  The Servir.1! Internationa.l Elployees Union, Western ReglDnal ~olen's Cn,rference last )jee~end \!lent on rec.ord last 
."~'nd " end,rsing ind strongly urging pasSig. of Ih' A.,ncan, 'lth Disabilities Act 'f 1985 and .11 sililor 
1·9 1s1 ,ll,n. 
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Mv name is Lvnda Hanscom. I a!TLJ~b"'irDeLsoo~.D-f--.ADAF'T-Df·G't:-,-· 

________--'-A:\J\D.,L··""A'CF_'TL.-·-_-_--:,s'-'t"-a"':'ri""d"s"------'.f-"O~r. -Amel':.Lc_a~DLsabLed-f-o"--A~Ge_s_s-i-9-I-e--F'""s-H-e------
TranSDortation. I am also the Community Educ&tor for the 
Disability Networ~~ of Eastern Ct.~ an Independent Living Center. 

I have been disabled mv entire life and I have dealt with  
discrimination my entire lifE. I am writing to as~~ for your  
SUDoort in oassing the Americ&ns with Dis~bili~ies Act of 1988.  
Discrimination is ever~where for 020012 with disabilities. r~d 


like to share a few e~amDles from mv own ENperience.  

I live in a small town 11 miles outside of Hartford. Before  
I worked at the Disabilitv Network. I was a comouter programmer  
at a major insurance company in Hartford for almost three years.  
Although there are freouent buses and sEveral van cools in my  
are~ that go into the city~ none of them are accessible. As a  
result~ I spent thousands of dollars every year paying someone to  
drive me to and from work in my van. During the time I wor~~ed at  
this CDmoan'~' (~~hich~ I miqht add. claimed to be an EqLlal  
Oooortunity Emoloyer) ~ I asked over and over that the ladies room  
be mad2 accessible. For years I was told they WEre having  
meetings to discus~ the issue. In the meantime I was to  
continue to ask a co-worker to escort me. The final straw was  
when I found (Jut~ thi"',t dt:::!spite e::cellent re'/iews and one of th~ 


hi';;hest DutoutS, of work~ I ~.o,j';"S the lo~~est oaid oro<;r,;.mmer .1,1, mv  
c-=,ta,~ory. 

Housing is another e::ampl~. Finding an affGrdable 60artment  
in Connecticut is difficult enough. Finding an afford&b.le first  
floor aoartment that can meet mv needs bv simoly adding a ramo is  
nE=.,-l-.' imoo=sibIE. After sEar=hin'~ for mor,th". I finallv did  
find such &n acartment. After dDin~ a credit chec~~ and all~ the  
owner called and we m~de an aoocintment tc si!~n the lease. When  
I went t~ si~n the lEas2~ the owners said they had changed their  
minds &bout rentin~ to me because I USE a wheelchaIr and they  
felt this would iGcrease their liability. I tGld them  
discrimination in Connecticut was a,~ain3t the law. I did not  
kno~--,I at the time. and fortunet2l\/ niEther did thev~ t-r-Iat sin;~le 


and two-fami 1 '...,' homes were e::emot. ln othET wot-ds~ 1 e!~2111 y they  
had ever" r~ght to discriminate a~ain5t 'me bec3Lls2 1 LlS,E a  
wheelchair. We agreed at the time that if I could Drove they had  
nc e~~tr,3. liabilit'.' I c::Juld i2nt the 3Dart,mer.t. 1 did pro'.le this  
tG them and I now live in that aoartment.  

My last e::ample has to do with mv son's school. Mv son is  
seven vears old and does not have a diEability. His schoal is  
two blocks from our home. The only entrance I can get into is  
the entrance to the gym. To get to the administrative offices,  
the nurse 5 office. Dr my son's classroom reouires using the  
elevator. This would not be.a oroblem exceot that you need a key  
to use the elevator. I contacted the orincipal of the school and  
then the suoerintendent to I~et a key. They both told me that  
they had no legal obligation to orovide me with a ke'J. I told  
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them I wanted aCCESS to the school just like any other parent and 
could not Llnderstand what the oroblem was. Their lawyer sent 

me a letter stating that for_ secur_Ltvreasons---thev-c:-oOl-l-Ej--not 
'" I 1 ow ----n; e-i 0 h a'Le_a_k_ey_.-----I_t_dgesl'"l-'--t---ma-l*e--a-I9-'.~-sen-s-e-t-o-m-e_____t11 a t~~----
able-bodied parents have access to their children but to give me 
access to my child is a securitv risk. 

In closing, I reoeat discrimination against persons with 
disabilities is an everyday occur~nce. The Americans with 
Dis~bilities Act is neccessary and long overdUE. 

;/~Vl )lcvnJuffYL 
dy 00//1U j- s-; . 

/t}wdteJUVi / ~+ U60 /j() 
h d??3 ~ 0t/3 -1;ji:;~({ 
o g~3-lqf!l 
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File Report - C. Reese complaint -3- May 29, 1986 

," V" 
"Center for Special Populations"-something which Reese has never heam of

• 
within the department. 

To provide some background, Reese stated that she had applied for 

acceptance into the Ph.D. program last year. She said that Camaione 
S s~<' ~~.. } ~.J..'~ .• 

telephoned her during the ~eF;' and .she came to the UniversitY' in August 

1985, as a graduate assistant. She received the department's memo dated 

August. 16, 1985, to all graduate assistants. It outlined the general 

requirements of the position as well as her specific assignments. The 

laUer were stated in the memo as, "ESLS 205, Fall, and assist Prof. 

Shivers in Therapeutic Rec. research." (See Atl:achment D.) [Reese stated 

that, according to "camaione, this memo was her "contract';. J 

Since swimming is physically beneficial to her, Reese stated, she 

tried on numerous occasions to participate in the Swimming for the 

Disabled classes which are offered in the department's Fitness for Life 

Program. She said, however, that Brundag.e Pool is inaccessible to her. 

She has a prosthetic hip with arthritic side-effects, and is unable to use 

either the steps (which are set into the pool wall) or the pool lift, 

since the latter uses a sling which could cause her hip to become 

dislocated. Si,nce she walks with a cane, she is very fearful of falling 

as a t'esult of slippery floot's in the pool/showers area. :(<the"e are no 

non-skid mats thet'e.) Reese said that when she would mention her 

frustt'ation about not being able to swim, Shivers would tell her that her 

Ph. D. was" the important thing, and that swimming was a "personal need". 

She said that at no time did he give her the impt'ession that her failure 

to participate in" swimming would cause her to be considet'ed as deficient 

in het' performance as a graduate assistant. 

According to Reese, she had hoped to do some assisting in these 

swimming classes, as well -as to participate "as a student. She said that 

the gradua te student who teaches those classes," Janet Ponichtet'a", also  
15  
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File Repo~t - C. Reese complaint -4- May 29, 1986 

" sha~es an office with he~. At the beginning of the academic year, Reese 

stated, Pon;:chte~a appea~ed to be very enthusiastic about Reese's desire 

to take part in the· Swimming for the Disabled classes. However, when she 

expressed he~ disappointment in finding the pool inaccessible, she said 

Ponichtera "took it personally" and became huffy. At one point, Reese 

said, she suggested to Ponichte~ that' pe~haps a group of peopl-;' who have 

various physical handicaps could go th~ough the area to evaluate its 

accessibility. She said that Ponichte~a "hit the ceiling". ang~ily 

telling Reese' that she had checked it all out he~se.lf wh~le. seated i.n a i 
')\ '<,. ! (.'r· :' ~.~( ',y: f·ffo..J. 'f:]J..c

whoe.lchair and felt sure that the~e were no problems '" -Ponichtera also ' k:~..[' 
told hor that "she didn't know why Reese was "so diffe~ent" from othe~ 

disabled people; who "did not find the pool to be inacces;ible. 

Reese said that early in the Fall Semester, she sought assi.stance 

from Rita Pollack,Coo~dinator for Disabled Student Services. In Odober 

1985, Pollack wrote to Prof, Camaione rega~ding the B~ndage Pool 

accessibility. While not specifically naming Reese, the issues 'raised in 

Pollack's memo were those about whi.ch she had expr'essed concem--lack of v ,Iv
privacy in the dr'essing area, slipper'Y floor'S, and access into the pool. 

Pollack's memo also offered some possible solutions. (See Attachment E.) 

Reese said that nothing was done to addr'ess these issues. In Mar'ch, 1986, 
~ ~ . 

she w~ote to President John Casteen describing· the, -problems of 

accessibility that she had encounte~ed. She said that Camaione told her 

recently that Carol Wiggins, Vice President for' Student Affairs and 

Ser'vices, and Rita Pollack had called him to say that dressing stalls were 

soon to be installed and to thank him for his cooperation in getting this 

done."' He' alluded to Reese that it "makes a differ'ence when the President 

(gees involved]". (Reese said that, while stalls will ce~tainly be 

welcomed, the issue of the sl~ppery floor has yet to be addressed.) 
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A VOTE FOR JUSTICE. 

) ORGrTHE--cONGRESS-TO-ENAe-T-,A~1Il--rHE-PRES-I-IJEN-r--'-T9--S!J!>J>OR"J'-AND-1'Q-_______ 
SIGN, LEGISLATION SUCH AS THE -AMERICANS YITB DISABILITIES ACT OF 
1988, YHICH ~ILL EFFECTIVELY PROTECT ALL PERSONS -YiTH 
DiSABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NE~ESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND ~HICf! ~ILL ENABLE ALL PEOPLE ~!Ttl DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR JNDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

I HAilE PERSm!ALLY EXPERIENCED AND/OR OBSERVED THE FOLLO~iNG 
DISCRIl1INATION AGAiNST ~OPLE) YITB DISABILITIES: 

':;/11.~~~ IJ~-, -ra ;#{, 
M «tJ.'U-ftoeCfl..V<~'.!::Jf ~t'r§T~~~ 
;/M;clt!~~ -~6I~~ ; 
~~ ~~ 

~'-~e _ . ~ 
- '. 

-- • 
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VOTING DISCRIMINATION 

Private enterprise may do as it chooses. If a build
ing is not accessible to me, I shall do me business elsewhere. 

Viewing life as a taxpayer, tax supported public
enterprises must be accessible to all. Most distressing, 
to me, has been the experience of voting. 

Prior to the last general election, recalling previous
experience, I phoned the election board in response to a news 
item indicating that disabled persons could be re-assigned,
if necessary, to more accessible va tint locations. The 
comment thrown out to me was,·yes, you mayor may not be 
changed,and we can't tell you exactly where - it may be 
over thirty miles away. Are you familiar with back roads?·. 
I indicated that I did not do well driving more than 20 
miles at a time, and I was then told of evening voting hours 
at the election board prior to election day. 

I rejected the latter due to parking problems( spaces 
inadequate for my wheelchair equipped van) and incidents of 
evening intercity crime. 

Determined to v~te, I opted for my assigned polling piace.
Listed as :'7, handicapped aecessible, it has a ramp one 
building story high and too steep 'for my electric chair. 
There is also a special handicapped entrance ( unmarked) 
going directly to the voting area after one navigates a 
wheelchair up'a step. Impossible. 

I chose the easy way - ftwalking" with two canes up 8 
steep stone steps (taking 30 min) and "walking to the 
machine (25 min.) Holding on to machine, I beat on the 
levers with a cane to move them. Getting back to my van 
waS not any easier. 

This past summer school board elections were held in a  
different location described as handicapped accessible.  
Cheerfully, I followed paper signs around the parking lot  
to the special entrance. The depressed side walk was 
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broken-up, so I crawled out of my chair and spent 20 min. 
getting to the solid area. I approached the entrance to ~ind 
the doors not properly balanced and a lack of strength to open
them. By continual pulling with my chair in reverse for another 
20 min., I opened a door. Once inside, I faced a board laid 
over 8 steps - impossible to navigate. I ended up crawling 
with arms and dragging legs while trying to pull chair up kbe 
ramp. After an exhausting 45 min, I rested before trying trying
the next set of doors with the same di~ficulty as the first 
except due to lack of space, I now had to keep chair from 
going back down the ramp. Beating on the door did not bring 
help. 

Once on the main floor. signs pointed to the voting area 
at the other end of the building. Arriving at the destination 
extremely weak and apparently looking as bad, several people 
came rushing to me and said I should have come in first and 
gotten someone to help me with my chair. At this'point, I 
waS uncertain as to who had brain damage. 

At last, I voted with the aid of my canes. How wonderful 
to exercise this important act. 

My exit pattern waS the same except the descent was faster 
on the ramp, and the wall at the bottom firm enough to resist 
the crash. 

Absentee ballot? No~ 'Why spend more tax money when I am 
able to vote in a normal manner. I run a business, shop in stores 
and engage in vo,lunteer work. Why can't I vote without barriers? 

I plan to vote again this November. I Shall take the 
entire day off from work and probably a week to recover. 

My complaint is two-fold. 

1. Why publish lies about accessibility? 

2. Why should I be barred from exercising one of the most 
important rights that this country offers. Is my tax 
money only for those with perfect health?' If so,let 

19  



vu,)u., 

%g;~;;~l,,::C'
------- WltMIN(ljON;-OE:I:1IW"'RCr980B'=~""'---------------------

• [302) 658-4445 

the courts rule that all those with the slightest
physical problem be excluded from voting, paying 

- taxes, and living. Let's at least be honest. 

Respectfully submitted, 

Mary Custis Straughn 
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A VOTE FOR JUSTICE. 

-------~I.----nU"RG"'E,.--.,.TH"'E,----,..C"'Ot"'"'IC;·RES.S-To_ENATI~I\ND-THE-PRESI'DENT-TO<'UPPORT-Plt1D-TO'-------

SIGN, LEGISLATION SUCB AS THE AMERICANS WITH DISABILITIES ACT Of 
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO MAt:E RIGHTS REAL IN EVERY DAY 
LIfE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO 
ACHIEVE TEEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

I a,WE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING 
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: 

...._-. 
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A VOTE FOR JUSTICE. 

I URCE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO 
SICN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT.Pf 
1988, WH ICEl III LL EFFECTI VELY PROTECT ALL PERSONS WITH 
DISABILITIES AGAINST B1SCRIMINATION ON THE BAS1S OF HANDICAP. 

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY"" 
LIFE, AND WHICH IIILL ENABLE ALL PEOPLE IIITH DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN TBE MAINSTREAM OF SOCIETY. 

1 HAVE PERSONA1LY EXPERIENCED AND lOR OBSERVED· THE FOLLOWING 
DISCRIMINATION AGAINST PEOPLE IIITH DISABILITIES: 

~ J~:KoW ~ tfi , 

~~ Cv-- 0--~~.ffP' ~ 
-:;;b, ~~~.~ Wru) &~ ) 

~ \ ~ p;tj..Q., ~~~~~ (}.A.. 

~~~~~~~ 
-ho- ~' 

"" ~·~f-i:~.~ ~~-: 
<" 

tel: 
, ) 

r 
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TO:  Justin Dart, Chairperson  
National Task Force on the Rights and Empowerment Of Americans with  
Disabilities  

FROM:  Jeffery Paul Drake  
9205 Santa Fe Lane  
Overland Park, Kansas 66212  
(913) 381-4650  
Disability: Multiple Sclerosis, diagnosed 4/81  

SUBJECT:  Testimony, Americans With Disabilities Act Forum  
7/14/88, Holiday Inn/KCI Airport  

The following incident occurred an March 13, 1988 at K~~er Arena located  

in Kansas City, Missouri.  

My family and I attended a Comets indoor soccer game with a group from  

my son's day care center. I was using my wheelchair and was palced in  

a partially glass enclosed suite designated as "handicapped accessible". )  
This suite was located several sections away from my family and group.  

When I arrived I was pcsitioned in the corner farthest fran the only  

door in the suite. Shortly before the start of the game several attendants  

from a local care center arrived with approximately eleven (11) patients.  

The patients were, for the most part, seated in wheelchairs. However,  

, one patient was prone on a gurney. 

The room was not very large, approximately 6' wide by 20' long, and this  

many people caused a dangerous over crowding situation. It was not possible  

for me to axit the suite in order to use the restroom. Needless to say,  

egress during an emergency would have been impossible.  

When I inquired about the over crowding I discovered that the arena had  

several similar suites but these were closed. The reason for the closure  

was to acco~odate several group.birthday parties spons~ed by the CQrnets.  

I was told that these suites were ideal for the group parties due to location  

and space available for tables and chairs. Had all suites been available  

the over crowding would not have been occurred.  

On March  14, 1988 I contacted t 26 Office Of Mayor in Kansas City, Missouri 
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and spoke to the liasion who deals with issues concerning the disabled 

in the city. Upon presen~ing my complaint I was told that the City had no 

authority to correct this situation since the event was sponsored by and the 

responsibility of the Kansas City Comets. This even though the building _ 

is owned by the City. 

To date this practice continues as of the date of my testimony. 
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2116 Cherokee ParkWelY 
Louisville, Ky. 40204 

My name is James Kenneth Duncan, my neck I,vas broken sixteen (i6) 
years ago Cit the C. 5-6 level' have CI disability and , use an electric 
wheelchair as a tool for freedom and independence. Compared to friends 
and other people with disabilities Ihave been very lucky (if lucky can be 
used to discribe anyone '.'lho has been discriminated against), the 
discrimination Ihave faced is the kind of discrimination those of us with 
disabllities face everyday. 

To attend aclass at the University of Kentucky I was forced to use 11 
loading ramp, to get in and out of a building, whose grade was so steep 
that someone had to hold on to the back of my chair so I could safely go 
down it and someone to push me up the I'amp after class because my 
electric chair would not pull it. Once inside someone had to unlock an 
elevator,usually with gal'bage in it, so I could get to class. At the University 
of Louisville a professor did not like the accessible classroom we were 
assigned, so he had my classmates carry me up t1tree flights of stair's to a 
classroom he liked, this was not only dangerous but humiliating. During a 
fire drill Iwas carried down stair's because the only ramp was on t.he other 
side of the building. At a movie theater in E-to'Nn ,was put in a small office 
or , could not watch the show, at restaurants in Louisville Ihave been 
moved back into dark corners and while shopping with friends' have been 
ignored or treated like, beause Ihave a:w disability, ,must have aspeach, 
hearing and mental disab~ity. Then of course usually I am forced to ride on 
busy streets because there <:Ire no ':urbcuts or the curbcuts are not up 
to coele. 

There is acessible public housing people with physical disabilities 
cannot rent. because "able bocIiecl"people are renting them or they are 
not on an accesslble fixed bus r0.llte, of course many of these so called 
<:Iccessible elp<:lrtrnents <:Ire not up to code. Finally being treated as less, 
than equal or human is the worst discrimination. 

Solutions - courts accept we are covered under the fourteent.h 
amendment, make public transit ar.d common carriers provide 
accessibmty that is not uneql15l, demeaning or humfliating. Build adaptelble 
housing, both public and phvate, with adaptable public housing prioritized 
for people with physical dis<:lbilities <:Illd recognize LIS as people witll 
dis<:lbfiities, respect our abilit.ies and don't put up barriers to ollr 
independence. 

)  

)  
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(  2. Douglas Weaver is not historically responsible for the inaccessibili 

ty and lack of Stadium seating; the situation has existed since the 

construction of the Stadium during the 1930's. Nor did the 

Fact-Finders conclude that Douglas Weaver "willfully discriminated" 

against handicappers in this regard, as the Complainants allege. The 

Fact-Finders defined "willfully" in this context as purposeful intent to 

discriminate. However: the fact-finders did conclude that the Universi

ty has a commitment to provide reasonable accommodation to members of 

the University community, in this case, to all students. 

Failure to do so is de facto discrimination. In this regard, the' 
, 

Fact-Finders  find Douglas Weaver and the Department of Intercollegiate, \. 

Athletics neglectful of continuing requests received from handicappers 

for access,  reasonable seating, both in number and quality, and 

accommodations. 

3. The Chairperson of the Fact-Finding Committee consulted with Mr. 

Frederick Dearborn. Technical Assistance Coordinator, U. S. Department 

of Education, Office of Civil Rights, Chicago, with regard to the appli 

cability of Section 504 of The Federal Rehabilitation Act of 1973, 

Subpart C, Program Accessibility, whi~h Claimants Caro and Martell 

cited in support of their allegations. While the ADJB usually does not-

attempt to render interpretation of Federal law, pursuant to Subpart 

84.7 of that Act, the ADJB has been authorized to carry forth the 

University's responsibility to provide due process regarding complaints 

aUeging ,any action prohibited under such Federal regulations. Mr. 

Dearborn advised that while' the Univ~rsity did not have any legal 

responsibility in programs,' activities I or buildings not receiving Federal 
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Wai~~ c. Cat~~r~on 

41)'+ 5th St. S.lL 
Gre~t Falls. MT 5~404 
.June 9, t 988 

Dear 5i I-! 

For the oast· seven years I have b~~n confined to a whEetch~ir and 
I haVf? hf]cj to' deal ".d th iSSllr:~ relateD tD b~1ng di.sabled Sine:?4 

> my rJi~ab'ility r have completed a rehabilit.ltiun progr-am that 
inclurled a college dElgre'? an'lj I.':!.", not·.1 pr~SE'·ntl'7' emrlayed as a 
St3tp Fffiployee who was hirerl not on h·is disAbility but on his 
abllitif?s.. I have fE"lt" that the pi~:st seven YE'a:--s havA be12n times
of ditf1culty and I haYs O'/~rCDfne ~any obstacles that involved 
i~cl~c~ssibility to the disabled. I ran into an obstacle that I 
havp. not .encountered in the SPV!"?l1 Yf:-""·ars a'tnd 50mf?thing that I have=
talenfcr graT,ted and that ~~s the right to vete at 2" ac~~ssible 

pol~ ~it~. In the past the poling place within my district.#39 
h,~= be£':1 tat2:11y il-,~CC:E'ssib]~ to trJhel?lchairs, that be;·ing the 
Performing A,·t Center ownr,·d by the Ci ty of G,-e3t Fal is and a 
poling place oper~ted b'Y ths County of Cascade and the State of 
l"'lontan~ .. I had, in the' P2lst, beEn told that I could vote 011 an 
absentee be.::j:==, at the county CO'Ul't house E"':!.nd have donE' so ~Jher 
··/:3I-io!1s voting sessions I,·)?re pl-esenter:l. Tllis tim!:? 1 ~~as not 
all D"J~·d to vote "t the court house and was to td that I h",d to gn 
tc the: PE-;fc·rmi;.g ~rts Cel""!ter because th.;d. is in my voti.ng 
dlstrict whicb is still totally unacce::;sible to wheelchairs. 

BEcauf"':~; vr:ti:-:::;l is a riqht In thi== cQ'Jntry T" f.::-l t verY' 

disC:T'ltninc1.ted 2gain:::;t by being told tho?t I had to vote 8t ali 

innccessi.ble poling plar:E' and I de feF"~l it is _my right as a 
r:itiz~:fl t·,ho L1C'1?5 vote in this country; til demand tha.t if I 3m 

roquired to vut~ i,~ a particular poling sit~ th.Jt it be totally 
~cc2~si.bl~ to not only myself t'ut to other di~abled omeric~ns. 

I fe~·l '.:'':) ::tr')ngly 3bClLJ~' t~is i~sue t~at J tlave s~nt copies of 
this lett~r to varlOU~ city, COLlT~ty and state and .fedHr~l 
o1"f~cial~: "Jit~ th~ hope that by ~!Qvember', I ~"Ji 11 riO langE?l- h::;'v'e 
t.t) b~ dir,c:r'ilnil'Clt~d agair;-,t and tr-f?,1ted as '::1 sl2cc:nd class citi'<:f?11 
wh:J h~lr::: .,to '~.i.t O!lt 01, thf7- st,-::.:>et .:1nd fi 11 out a v-oting form sn 
(" Cl Ii f I J 1 f i 1 t 111)' C CJ n =- t 1. t: '....! t: 11:> II 2 1 ,. i 9 h t t 0 v C\ t e . 

S~ncr":.'"-I:ly. 
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Shirley Frederick 
61 Franklin Avenue 
Hawthorne, N. J. 07506 
427-4145 

__D-eal'"--Ma-y-sl'"--Gl'"-avesc;;=-=___~_~~-~===~--------------------;-

Enclosed is a copy of the letter I sent to the Social  
Security Office on Van Houten Street in Paterson.  

I particularly wish to draw your attention to the  
references to the ~urb-cuts. Both the ones that were not  
there, and the problem I found with the one that was.  

Sin~e other people who use wheelchairs also have to. go 
to that particular o~~ice it seems to me that it would be 
a kindness .for the City of Paterson to ma~~E sure ·th~t they 
can at L2ast reacn the building. 

The ~urb-~ut I did encounter ended a couple of inches 
abOVE the roadway. Ha~ I tried to go down that cut my back. 
would have be~n severely ja~red ~ausing ~2vere pain. 

What I do net ~~dErstand is why a cw~t-cut shculd end 
up in the ~ir an~ a drivew~y ;OES dewn to th~ roadway. It 
is ha~d to believe that ~hErE is more consideration for cars 
than people, but i~ certainly looks that way. 

I will appreciats your leoking into this problem. As 
M~~or of PaterEon I believe ~hat yau can make 5ur~ these. 
problems are ccrre=ted. I understand that you are a very 
C2.ri ;,"d; ITI2n so I 2.m sure yeLl \,.oJ!.! 1 \,.oJ~i""i't to be sure that 
corrections are m~~2. 

Where curb-cu~s End ~oo high it should bE a simple 
matter to makE ~ sm~ll macad~m rise to mEEt, and go across, 
the end of the conc~ete curb-cut. 

tJJhere curb-c~ts CD not e;:ist, as ne;:t to the parking 
garage on Van Hautan Street, onE should de~inately be 
in5talle~ 5D thAt people to not have to wheel out in the 
st~eEt as I had to do. This is dangerous and potentially 
life threatening. 

I than~~ you for your attention to this matter • 

..  
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, 
----------s:-.----~-wepr\:- --te--two--sep-ar-ate- ·rest-aurant:-;--one-'1lJetFlaoro -sit 

c'.t-----t:~Bar Because all the main seating wC'.s ~lpstairs, not 
to mention the restrooms! The second one we had to access 
the dining room via the kitchen. The waiter then put a 
straw in my husband's drink without asking first. 

9. An organization for people with disabilities was 
holding a bowlathon to raise money for people with 
disabilities, however the bowling alley was inaccessible 
when one of the participants who is disabled mentioned the 
problem, they sa1d WE could bowl-eparately in an 
accessible alley. 

10, J went to a workshop and needed to use the phone but· 
it was too high to reach, During my lunch br.ak J 
discovered that lunch was inaccessible and I had to ask 
for assistance. As 
to have a different 
selected which was 

a result of this inconvenience I 
menu .from what I had previously 

not on ~y special diet. 

had 

11. When shopping J find 1t very difficult to access the 
merchahdise and f1tting rooms. As a result I am forced to 
bring clothes home and br1ng them back if they don't fit. 

1:. While in Albany v1s1t1ng our state legislators we had 
to wait 45 minutes to access an ele0ator which ended up 
bE1~g a freight elevatoT not mEant for people. 

1~. 1 s;t on a houslng commlttee and had to constantly' 
rerrll..nd memtJers to pic!. accE'==J.ble locations to meet. 

?~~ 

Mr~. [le~blE BonGmG 
=4~-1 [ommunl..ty Manor Dr~ve 
ROChestEr, NY 140:: 
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Just last summer I tried to attend the openning concert in a 
summer festival. I found all the handicapped parking spots at 
the main entrance covered for preferred patrons. The lot I was 
sent ~ did access a nice level entrance and two rows of seats 
in the auditorium, but there was no way to get to the box office 
if I had needed tickets. The Assistant Director of the festival 
thought they were in compliance with all applicable laws and 
would do nothing. Fortunately the Director of the facility did 
not agree and stopped the covering of Handicapped parking spots 
at the main entrance. This episode was clearly an attempt to 
sSgregate disabled in preference of special patrons. 

The list goes on. In my own village, the public meetings are 
held in a second floor meeting room with only stairs for access 
and the local post office is not ramped, handicapped must ring a 

. bell at the back door for servi ce. A I arge number of the voting 
sites in this county are .not fully. accessible. 

". 
Again many thanks for cosponsoring this bill. 

SincerEly~ 

'- t" 
, ~ I !,~ ~ . 

t '\ 

Suzanne Legge 
\ , 



-®Good afternoon Mr. Dart. 

U!lO<J 

My name is Dr. Charles Bullock and I am speaking 

this afternoon on behalf of persons with disabilities about discrimination 

in recreation. 

In legislation and oversight hearings recreation is often not included 

explicitly because it is assumed to be not as important as many other 

areas in our work-oriented society. Almost anyone would testify however, • 
tM 

to the importance, no the essentialness, of rec'reation and leisure lil their 

lives. It is during recreation and leisure pursuits that self-worth is 

affirmed and reaffirmed, that families function as cohesive units, that 

minds and bodies are rejuvenated and revitalized. It is through 

involvement in freely chosen recreation.J that social relationships are 

initiated and cemented. If any of us did not have access to these 

opportunities, we would feel less fulfilled as members of the world in 

which we live. 

Yet, many persons with disabilities do not have access to a wide range of 

0PP0rtunities. The discrimination in this case is subtle yet nonetheless 

present. The discrimination to which I refer is discrimination caused by 

separate, special recreation programs. No doubt such "special population" 

programs were begun to provide more recreation services to persons with 

disabilities. Yet, over time they have limited opportunities and have 

caused even more discrimination. 

For example, in a public parks and recreation program, when a person who 

is visually impaired asked to be part of their regular programs, he was .  
told that there were "blind programs" and that he should go there. In 

another public facility when staff were encouraged to update their 

advertising to be more inclusive "Fi'! ~ eople and to be prepared to serve 
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votejust.2 
voteju.st 

---------------,AlVOTE=F:O~R=J~O~ST~IC~E=.~~-------------------------------------------

I URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCB AS THE AMERICANS ~ITH DISABILITIES ACT. Of 
1986, ~ICB ~ILL EFFECTIVELY PROTECT ALL PERSONS ~ITH 

DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

I fURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO HAf-E RIGHTS REAL IN EVERY DAY 
LlfE, AND ~HICH ~ILL ENABLE ALL PEOPLE ~ITH DISABILITIES TO 
ACHIEVE TEEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVlTY AND" 
QUALITY OF LIFE IN THE MAlNSTREAM OF SOCIETY. 
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voteju"t .2 
votejust 

A VOTE FOR JUSTICE. 

1 URCE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SOPPORT AND TO 
SIGN, LEGISLATION SOCB AS THE AMERICANS WITH DISABILITIES ACT·Of 
Hee, WBICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH 
DISABILIIIES AGAINST DISCRIMINATION_ON THE BASIS OF HANDICAP. 

I fORTHERMORE ORGE TBE ESTABLISBMENT OF THOSE BASIC SERVICES AND 
HUHAN SUPPORT SYSTEMS NECESSARY TO MAr~ RIGHTS REAL IN EVERY DAY 
LIFE, AND WHICH ~ILL ENABLE ALL PEOPLE WITH DISABILITIES TO 
ACHIEVE TEEIB FULL·POTENTIAL fOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIfE IN TBE MAINSTREAM OF SOCIETY. 

I HAVE PERSONALLY EXPERIENCED ANDIOR OBSERVED TEE FOLLO~ING 
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: 

~ -' TLo± 4 ~ :li; .h:L- £L- W di , 

)k.~P~-

~~. ~ r~pq, ~'-
~ uJ~ ~'-t- ~~, ' 

addro"s: S'/D~/u'4--5-1.!), w. 

iJa~---L'7G) 71 hi;'g 10 / 
tel: 

36  



U,L,LU,", 

votejust .2 
votejust 

A VOTE FOR JUSTICE. 

--.----- ·---J-URGeTH~CDNGRESS-·tO· ENAcr, -ANILTHE-ERES-lDEN"J"-"1"O-SlJI'-P0R-T-AND-l'O'---------;
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT.Of 
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH· 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO MAf£ RIGHTS REAL IN EVERY DAY 
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO. 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN TaE MAINSTREAM OF SOCIETY. 

I HAVE PERSONALLY EXPERIENCED AND lOR OBSERVED THE FOLLOWING 
DISCRIHINATION AGAINST PEOPLE WITH DISABILITIES: 

SignCd¥~~_____ 

address: ,"/O,!, 0. BJ..J 

te 1 : 
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Some specific incidents at discrimination I have suffered are as follows: 

··l-r-I-have·-al-..ray-shaadiffitUlt:fTincrinjCa-joO;-cIe-~pnemyacac!elii.ic honors, 
perseverence, conscientiousness, and ability to work more than full-time. 
I gnerally have to submit more than 100 resumes before I can locate a job. Hos
pitjl.ls __ are the only work sites which are routinely wheelchair-accessible and 
my opportunities in colleges and universities, where I would prefer to work, 
are restricted by lack of access. I have also been discriminated against by 
hiring committees who feel that my professional interests in psy~osocial 
aspects of disabilities somehow make me unsuitable for working with a non
disabled clientele; as if the psychological functiqning of disabled -and 
nondisabled individuals were completely different. 

2) While living in federally ~unded hOUSing in Carbondale, IL in the early  
1980's, I was told that I was restricted to parking only in handicapped 
parking spaces, even if other parking spots were closer to my apartment.  
I pressed charges successfully against -the housing project, and the ruling  
was reversed, but not before the manager had alleged that I was "too handi 
capped" to live in the modi.fied housing if I could not walk from the more  
distant parking.  

3) The post office in Richmond, IN, has .2.. tables at standing height, but none  
at wheelchair height, and when requested to put one in, they claimed they had  
"no room": They also refused to put chqirs in the lobby for the partially  
mobile, claiming lack of space and requirements to nail the chairs down:  

4) I am essentially barred from New York City, although I freguently visit  
family in the suburbs, by municipal laws which restrict handicapped parking  
to those who live or work in the City. Public transit-is largely inaccessible,  
and if I cannot park Illy car, I have no way to get around the City.  

5) ,~ile teaching at Earlham College in Richmond, IN, I was ostracized be 
cause of my protest of the College's lack of affirmative action for the  
disabled and lack of access. I was dlrectly told by_the academic dean that  
"Those people (the -disa bled) should go elsewhere." Campus elevators were locked.  

6) My community library 2S inaccessible. Doctors in Richmond, -IN, routinely  
refused too make their offices acceSSl ble.  

7) I could not get handlcapped parklng privileges in -Illinois, although ser 
iously mobility-handicapped, because I did not at that time meet their very  
limlted criteria of eligibillty: wheelchair or crutch user, amputee, or COID 
plete loss of use of 12mb.  

8) As a current staff psychologlst at the Cleveland VA Medical Ctr., I am 
shocked by the lack of access 1n a federal faCility. The only modified rest 
rooms are 5 floors down frOID mr offlce, there is a serious lack of signage 
to facilities for the disabled, and many work stations and offices are too 
small, or set at the wrong height, to accommodate a wheelchair. There is no 
handicapped parking at the regional Qedical education building, and the 
handicapped parking for the hospital in general is inadequate, too restricted 
in availability, and often blocked by snow or broken glass. It is clear that 
professionals in the building are not expected to be wheelchair users. I can
not even get my wheelchair into the EEO office: 
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90teJu.t.2 
90teJU.t 

A VOTE FOR JUSTICE. 

1 URCE THE COIIGRESS TO ENACT, Alill THE PRES IDENT TO SUPPORT AND TO 
_SIJtIi,_UGISIJ,ltOH SUCS AS THE .AHERI CANS \11TH DISABILITIES ACT OF 

----------1-ge8-,-WrCIl-IIILL cEEl'iCijVELY - l'ROiECT~iER~vI'm_---==_-_--_-__-_-_--_-=-_ 
DISABILITIES AGAINST DISCRIIlINATIOH ON'THE BASIS OF HANDICAP. 

I·FURTHERIIORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
BUHAN SUPPORT S1STEHS NECESSARY TO IIA~ RIGHTS REAL IN EVERT DAT 
LIFE, AND \/BleB IIILL .ENABLE ALL ·PEOPLE IIITH DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE,·PRODUCTIVITT AND 
QUALITY OF LIFE IN THE MAINSTREM! OF SOCIETY. 

I HAVE PERSONALLY EXPERIENCED ANDIOR OBSERVED THE FOLLOWINC 
DISCRIHINATIOH AGAiNST PEOPLE \lITS DISABILITIES: 

do f-h d f  L. ~ (/ •~f A f < / Cc; ~ .....<:; / r?,·I):{ ;3 ..... ( c-l , ......, 7 .).. 

II ( ! .. St· .eft. -;;; ;;r... d ... ,Jc!, C Af;.? t c.!, 

C~J~ c?&: f~ (~ol&1led 

addre.. : / J -'( r .FAS{ ye) ~ 
c/ !v- ) c:; t.., 0 'f '( I 0 " 

tel: 
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A VOTE FOR .JUSTIC.E. 

I URGE TIlE CONGRESS TO ENACT, Atm THE PRESIDENT TO SUPPORT AND TO  
SIGN. LEGISLATION SUCH AS TIlE AMERICANS lilTS DISABILITIES ACT Of  
1988. : IIflI CIl '1IILL . EFFECTIVELY PROTECT .- ALL . PERSONS .• IIITIl  

··DIS"'BILITlES·AGAINST~D ISCRIM INATI OO·QN·"l'!lE-BAS·IS-QF-BANDICAP-.-_._......_.. 

I "FURTHERMORE URGE TflE ESTABLISRliENT OF THOSE BASIC SERVICES AND  
BUHAN SUPPORT SYSTEMS NECESSARY TO HAtE RIGHTS REAL IN EVERY DAY  
LIFE, AND IIflICH IIlLL ··ENABLE ALL PEOPLE IIITH DISABILITIES TO  
ACHIEVE TIlEIR FULL POTENTIAL FOR INDEPENDENCE,·PRODUCTIVITY AND  
QUALITY OF LIFE IN TIlE MAINSTREAM OF SOCIETY •.  

I HAVE PERSONALLY EXPERIENCED AND lOR OBSERVED THE FOLLOWING  
DISCRIMINATION AGAiNST PEOPLE \11TH DlSABILITIES:  

&~~~ ~~~~~~"<::!.4 
~ -..J- ~-LvllJ..o.,.~;~ .. , a~.<"p<l4~~ , IJJ/~~: t.~ 
~~ ~.A Q ~ 4 ~~~ ~ ~ Cl...R., eo ..r,;::t:{:j" . M 
:J::t:,., ~.l.-t-~ ~ w~_cr~ I'~""~~ 

a-tC'-L~.·~~~~~ 
~ ~ -/~ f!"'i't4- l.tJ/o/;~J~ I~ 
~~~~ .~~~~k 
~~ IQ 1~~~W/~ 
~ n- . I ~ {4t; a..o.c:o

:,/ -:iir ~ 
~/~ ~~/~~I
~~/~ j:6-fA.4;.", (J . 

Bev-J. 
&.!.-t 'f5"S6' 

tel: $'13- 3d- C;-S'3 g"g 

signed -t~ 
address: 
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A VOTE FOR JUSTICE. 

I URGE THE CONGRESS TO ENACT, At-IQ THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCB AS THE AMERICANS YITB DISABILITIES ACT OF 
198B, . :IIHICIlYILL .EFFECTIVELY PROTECT -ALL ""PERSONS 'lIITIl 

---- ------ -~--;~DISAB n~IrlES-A-CATNST~D'15CR I M INATION-ON--'-TBE---BASIS --OF---HAND ICA-P-.-----

. "I'FURTBERMORE 'URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO MA[E RIGHTS REAL IN EVERY DAY 
LIFE, AND WICfl . YILL .. ENABLE ALL PEOPLE WITH DISABILITIES TO 
ACHIEVE TBEIR FULL POTENTIAL FOR INDEPENDENCE,' PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. .-
I HAVE PERSONALLY EXPERIENCED AND lOR OBSERVED THE FOLLOllING 
DISCRIMINATION AGAiNST PEOPLE YITH DISABILITIES: 

addres.: 

te 1 : 

'I c: '?ftJlO u:1 Iku. r<...£'"L..q 

~/~'1S7CJ 
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A VOTE FOR JUSTICE. 

I URCE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SOPPORT AND TO 
----------sI-GN-.~EG-I-StA-rION-SOCB-AS-THEAMER I CANS III TIi -D1SAB-I-l;I'HES- AC7-0f-

1968. IlHIC8 IlILL EFFECTIVELY FROTECT-----,.,:r;r;-PERSCJNS-IIlT8------
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAF. 

I FORTSERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
BOIiAN S.OPI'OR7 SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE. AND \l8ICB IIILL ENABLE ALL PEOPLE lilTS DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL E'OR INDEPENDENCE7 PRODOCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIeT!. . 
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VQeejuS'-t 

A VOTE fOR JUSTICE_ 

I URGE TEE COtlGRESS TO EHACT. AND THE PRESIDENT TO supeoa- AND TO 
.. __S I Gtl.__ LEG,tSLATlO~LSaCEAS ..TEE At:!ERI CMIS-llI-!E--D IS "B IL.!·T"r £"'...A,-,.· ____________11422 IIH _ _ . n .... . ...- .... ·OF·_· 

.------ . -I-<;fJ-II-I-kL -&'f-f,,<;-I"l-'1E-I.'f -PRO"l'Eer-A-J±--pe·'SeNS-Ili-'fIl'----- 
DISAB!LITIES AGAINST DISCRlt:!INATlON ON TEE BASIS Of aANo ICAP _ 

I FURTaERtlORE URG;;: TEE ESTABLISHt:!ENT OF TEOSE BASIC S-R'lIC~S AND
~~~~N SUPPORT SYSTEMS NECESSARY TO t:!AKE RIGHTS REAL I~ EVE~Y DA"' 

, ArlO \/HICH IIILL ENI\JlLE ALL PEOPLE lilTS, DISA8IT !TIES T~ 
~g~~ ~;; ~;Ei i "" f~;:_~~T~ANTI'NI~ FOR I NDEPENDENCE, PRODUCTI 'l! TY ANDe 

"_ It'~ u ~lruoAt1 OF SOCIC:Ti. 

r HAVE P':RSONALL; EXPERIENCED ANDIOR OBSERVED Tc~ FOLLOII!NG 
DISCRltlIrlA, ION AGA,NST PEOPLE IIITH DISABILITIES: 

~ })/~e /£,1/-r;rJ i't-T/J',u /s. L;A--ZY T~-.d/ CJOH/,U/l  

...L /h/ei ,;3e-c;U P~fe-() Ovc7C h,c To.oS Tmr'/ J #rlv't:- &";  

6(L/1"((.. / P /67) /-r:!/C- ,6:::-Z;r?</:; "'/ ..[ A'r-r ~-:>7'.c/.<J 0 / ryri't-/,{~"~9.. 0 /.J

0/06 /f/T/Tt./D~--s D/s/-,,~dYb""j) 5Y Cowe/C~e-~ C,C S¥r&7CV/J(  

jeAJ!/..5 /own~ /?"F;C7::./JP,US/f 4..> /l ;)0£/1
/;J-; (/IUI") <2£ CDH/,;f;)/e-"'S O;CTb-"'/ /1x:e- O/.>OOI-",J.,frce) 

Z ,/!,uo<J..J O;=:. ;Uo INjC,l.L;1;.)I2.e;- c.u/7/P'?-,J.JY /N;f1T '?£c:lv/6~::r / 

IIJ Tb-:C/",u: 76£ jU~ /! DG'7f1r /?:e~c~ b"ee-:r /'0 ,,4 Doo:.,o/ 
;:J;.Jj) ;00 T E/b--;{) S;-r'?TE"" l,<.j~/-;ec-~?C .5""e--xV/C~T ?/'fY"EO, 
jt..) n--£/,iZeTc;€..S ;:O~ v67"r/1F fi---c:/"c.c W/'fO !fl-?;i/I£C: ?5Y~h'/A'r/< 
.5'dV /c.6 OVt::;<::" /! /0.0<9 7//7C'"';.

I ;/4</& &TJJ r"cUST/C?+T'=7:> /,0 ?/-feW6 C!.OMHV))/C..4T"/MlS { 

/DC:> HIf<:!../lI,0r:-s &.<2ff<l.f~ 50 L-//Tc..,;- T"c!'7/d/,uG;. /05 Glv<=~/<.l ?4'./' 

5t::?!,v"iCc3 STrrFr:: ;f-lJb ;Jo ej-r--C~/ /Pf5 &,~ I7,+DC- To 6b(.!~, 
-;-m;- ~(/DLIC SEC/C,c /?e:- T~ AJ=-"'Ll A;JD/o,e, c./~&CJF Sc,;c 

Dc--v'ICC-S, 'pI/Due /?w/f-tCF"J.JESS S/-/oll{.£) i?'~ A- ?/!lh;1~Y 
, /.. ), ~ _ v::/Y. /J ?£IO,cIT, 

signed ~~~, 
-\ 
~ 

addr~ss:;<:1 t Box. 32 q
tu/f5/i/;..j,6TO~ Ok. 73'09.] 

tel:(fO )-) ;2 t t - r:; 7~ 0 Tj;; b ONLY 

7..5_  
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votejust .. 2 
voteju:st 

A VOTErOR JUSIrc:E-, ___ " _, _________ _ 

I ORGE TEE CONCRESS TO ENA'CT, AND TEE PRESIDENT TO SOPPORT AND TO 
SIGN, LEGISLATION SUCS AS TEE AMERICANS IIITE DISABILITIES ACT.. Of 
1988. WEICB 1<ILL EFFECTIVELY PROTECT' ALL PERSONS IlITE 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS Of SANDICAP. 

I fURTHERMORE URGE TEE ESTABLISHMENT OF TEOSE BASIC SERVICES AND 
BUMAN S,OPPORT SYSTEMS NECESSARY TO MArE RIGBTS REAL IN EVERY DAY 
LIfE, AND WEICB \lILL ENABLE ALL PEOPLE 1<ITE DISABILITIES'TO 
ACHIEVE TEEIR fUll POTENTIAL fOR INDEPENDENCE. PRODUCTIVITY AND 
QUALITY OF LIFE IN TnE MAINSTREAM OF SOCIETY. 

I HAVE PER]ONALLY EXPERIENCED AND/OR OBSERVED TBE FOLLOWING' 
DISCRlMINAI-JON AGAINST PEOPLE WITH DISABILITIES: 

-, o;~1 
_,/.ju..rn.uOl.J, p....bl;c. ~q5 ~ uYlOV,,4.vU h:I"",il.. 

Iu ~ I)·IL,". c..u.. ~ 4-CJ-l-'-' ~ C l.i ~ U"So 1tJ../;'J...".Hi ~ I< q' Ury ~ 

ku.c.o..l..\....LL q, 0... ~, 

ma..uy 0 Ku-L ~ I r06 N~ TO 

~ 1M- r"~~~ :3 k> '-I e.!> 'D ~ 
w,r-6-~ ~d',''''O.u,Iijo_ 

c.. .Q..u.Je..u..- -M II ()" cL 

signed ~- 0 <..Dc.A..i Po /! ,e..ed..-

addr"ss:  

J 10 07 Sh..oRC 1( ,dq £ flv Eo ,  

Del'. mCl.0, cc:. • ':::''''I-Z...  
te 1: 

¥- oS'- 31. q - 0 <4 () <.f 
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votejust . .2 
voeej1.lse 

A VOTE FOR J'USTI Cc.  

- , AND TllEJ'R)::SIIiENT TO SUP_~9l\Jf)J[D_IO_____ IQRCI::TIiILCQfl~~"'S T~~'A~~AMEil.JCANS_lIlIFLDJSABU.!'l'_l::S-Acr~O~~_____ 
----------Sl-CN-,"Ec;lSl.Al"-IO~I~~CE-~;'-ECTIVELY PROTECT ALL PE?SO~S IIITH 

1988, IIHICH DISCRIMINATION ON !HE BASIS Of BANDI~AP.DISABILITIES AGAINST 

E-ABLISHMEN'T OF TEOSE BASIC SERVICES AND 
I fURTBER~ORE ORGE ,TEE N~~ES-ARY TO ~AKE RIGSTS REAL IN EVERY DAY 
80MAN S.oPPORT ,SYSTEMS Etl~BL~ AlL PEOPLE IIITE DISABILI~!ES TO 
LIFE, AND IIHICH _ IIILLpO__ NTIAL FOR INDEPENDENCE, PRODUCTIVITY ANDACHIEVE TBEla tUL!.. jj:'l" '_. 

QUAL ITY OF' LI--u,,,I" T"'".._ t1AINSTItEAl1 OF SOC!:..!. 

I HAVE PERSONALLY EXPEP.IENCED AND/OR OBSER VED TeE FOLLOII!NG 
DISCRIMltlATION AGAInS7 PEOPLE IIITH DISABILITIES: 
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Page 5 
Jus1:in Dart, Jr. 
May 6, 1988 

park the car and Come back after her. No parent in his right mind would leave 
a child in front of a hospital'in that area of town without supervision. I made 

.-,--------a--comp;l;a±nr-to--.:he-Fe:d-;-Gov1:~"COfiS·e-queIlflyc!ie---uTtwo jlark:i.ru;--space.s--cToser____ 
co t e ospital, had to ramp some places and cut curb cuts so a chair could get 
acrOss the street. The parking space is still tOO far from the door for the 
disabled. The p~ace that the parking spaces were before we were told was on 
t60 much of a slope for handicapped parking. This was crue but all that would 
have had to have been dOne was to fill these up to level with asphalt. I still 
am not satisfied with this place. The n~~1: time you COme to Dallas I could show 
you this place. I have pictures somewhere at home. 

At the Trade }!art in Dallas we went to an America Airlines event one Sunday. 
the Handicapped Parking is on the second row of the parking area,. In oder 
to gee to this place one must get into the street in order to roll around to 
this place. Amber was in her chair that day. It was raining and water was 
rolling down the streee with bumper to bumper cars. This is a very dangerous 
situation. Not only that, the handicapped parking was not marked with the 
ineernational symbol. 

Last year the City of Irving 1.o'idened a street' next to my property. They did 
ramp the curbs, however, the failed to move the light pole in the middle of 
the sidewalk. Hardly accessable. I contacted my new city couns,Hman and 
the ramp was mOve" (a:te, it had already been poured). 

The city did a lot of sewe-::ag pipe replacements lase year. They had to 
tear up curbs allover town. When they redid the curbs they did not make 
them accessable. We ~ere told that the city could decide if they had. to 
be accessable. They "lied" to the paper and said it would costs $500 more 
to pour a ramp chan i: ~ould a regular curb. I got one of my cement contractor 
:~iends to write me a let:e: saying that it would costs the same amount of money. 
The city 'Was really "T'D" o:f at that letter I can guarantee you. They lie in 
the paper and ,make it look like, the disabled are costing society ~~tra money when 
in fact it is the Sace4 

The DART buses leave a lot :0 be desired in the Dallas area. Irving has none 
wha:soeve= that a=e accessable. Handicapped transportation is unreliable, 
and not·accessable in a lot 0: cases. DART contracted with a company thae had 
bought a lot of the little yellow handicapped buses'from the school system. The 
buses have lifts (sometimes ehey don't work). These buses were designed for 
children and big people can not get their heads in the door. They were limited 
to travel 40 times per month (20 times each way). That does not even give one 
enought time to go back and forth to work, One young lady has had to ask the 
Spina Bifida Assn. to pay for he" transportation af,ter she runs out of tokens 
on Handiride because she has no, way to work. There has to be advance notice 
in order to ride these buses, and this is not acceptable especially if one 
gets sick and has co go to the doctor or whatever. 

I will close this now as I :k.'lOW yeu'r tired of reading this. However, I will 
wTite you with spec~:~cs. I do have names of parents who have children wieh 
disc-::imination proble,lS and I ,.'ill be contacting these parents. 

Thanks again for all of your work for the rights of the disabled~ 

9939 work 214 
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3 t5 East 1950 South 
BountIful, Utah 840 t0 
20 August t 988 

Mr. JustIn Dart, ChaIrman  
Task Force on the Rights and  

Empowerment of Americans wIth Dlsabllities  

Dear Mr. Dart: ~ 

BeIng a bllateral arm amputee, I have some serIous concerns 
regarding condItIons facIng handIcapped citIzens of the UnIted States. The 
Federal Government and most states have done a commendable job Of 
elimInating archItectural barrIers for those wIth ambulatory handIcaps, 

. provIding televisIon closed captIons for the hearIng ImpaIred, and 
provIdIng audIble signals at traffIc Intersections and bra111e wamlngs in 
buildIngs for the sIghtless. 

There Is, however, one area that has not receIved sufficIent 
attention and that Is the area concemlng the barrIers that contInually 
confront IndIviduals who have lost or lost the use of theIr hands or arms. 

. An example is the fact that In most public buildIngs the door-openIng 
hardware, especIally on lntemal doors, consists of round knob~ Instead of. 
levers. Other problems that face the upper-extremity handIcapped are 
such things as the deSign of pay telephones, vendIng machIneS, packaging 
and many consumer products. 

It would be apprecIated If some attention could be directed 
toward this neglected area. 

Sincerely, 
~ 
~ 
G~~~.;;:.\ 

EdwIn V. Rawley 
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votejust.2  I· ,___~.~J.-""votejust 

A VOTE FOR JUSTICE. 

---------1 8RGE-TIlE-G9NGRESS-l'G-ENAG'J-,ANII-'FHE-F'RESHIENr-'FEI-S8PPElR'T-AND-re-------
SIGN, LEGISLATION SUCB AS THE AMERICANS ~ITH DISABILITIES ACT Of  
1988, ~ICB ~ILL EFFECTIVELY PROTECT ALL PERSONS ~ITH 


DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.  

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND  
HUHAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY  
LIfE, AND YBICH ~ILL ENABLE ALL PEOPLE ~ITH DISABILITIES TO  
ACHIEVE THEIE fOLL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND  
QUALITY OF LIfE IN THE MAINSTREAM OF SOCIETY.  

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED TaE FOLLO~ING 


DISCRIMINATION AGAINST PEOPLE ~lTH DISAEILlTIES:'  
Ho one :;rill take the reasponsibility to I:lake tne Public High Senool and the 
sWimming facilities accessi'ole to the public. When we did not have access to the 
football field to watch our gra~dson play, to the auditori~ to see our grand
daughter perfort:, to ~be Public ~!unicipal Pool to get the prescribed therapy for 
my le~, or to the Senio~ Citizens ,n~ghtly neals and functions held at the school, 
we sent a complaint to tile r;.s. Architectural and Transportation Barriers Com
pliance 30ard. They replied, " ••• we have deterr::ined that the P.TBCB has no juriGdic
tion ••• '1 because the District o..:..d not use' Federal grants or loans. They referred 
us to t:Je Office of Civi2. Rignt.s, OCR. OCR Visited and reported that only specific 
areas were under their jur::'sd.ictio::.. Ogden City School District wrote June 8, 1988 
that :'ne:-- would mai\.e specific cj.:::mses by Sept 1, 1988.. We Vlere informed that they 
wo-:..:.ld apply for a gran: tc do s:J. ~:one of the 8 listec. changes Were cOT:lpletely 
finishec accordir_s to t:.nr. 1"".:le5 and regulations. Vie can now attend the Senior 
C~~i=e~3 'Din~ers. Howeve~J ~e 5:::.11 can not attend the ga~es, have access to 
the aucii ~criu::: by the ::.a::":1 er.:'ra:1ce ~o the office, or use the Public Nunicipal 
SW:::":1::i::1G facilities. ':'he:: :lade toke:! changes. For exacple they wrote that they 
wot.:.lc., II ...... set cacl: al.~ door-s:op ba:,s a~ entrances to the :wain high school build
'::"!1g, tne ::!1gl:'s~ \'f:'n~ 2.:lC:' the sc~e::ce "~lint;; 11 and said they would rar:Jp .!It least 
one p:,'::"~~~~ entra~ce as req~ire6 by A~3C3. However, rather than ramp the main 
e::-:r:J:-.ce .:>:-.:= SE~ bac;: t;:e dO:J1""-s:op ca:,s ~~e:: painted them! As the District's 
)es~~~a:.e~ School fer :ne Ha~d~c~?pe~, I feel sure that the Handicapped Students 
r:;us~ alsc be d.:iscrii.'..:.:-:a7..ea a,:::;a:':--.5:' Cn the basis of handicap. \'Ie support the 
A::le=~ca~s n.::..th Disabi~::~es Ac~ o~ 1988. 

cc:  C.::;c,e:. c:..t:' Schoels, s~?: "\'je5:  

O:;cieYl Cit;)" CC'J:-:c':'l" :ja::o:; Goff  

signed 

address: /.::;;/ t,:.c=" '''''"\:'''C":':  
../~ ci;/, "~~ .. / '--~1L"----<'," L-<./"' J~-r L'L:  '.,..L. 

tel: 
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_:i> .. \.. 01633 
One more notification, public buildings are not suve for Deaf
peopl-e. For example, a few years ago, I was with a deaf peer 
in a public bui~ding when my Hearing Ear dog got restless, so, 
I asked it if there was something wrong and it the very 
excited. I told my Deaf peer to follow it - Sure enough there 

-------was--'-a. --.f i re - in' t tre-b uddin g ;-- ----My--d-o-g--s ave d- -ou-r-l-i-v es-.----A-I-l---- - '-- 
pub li c b u i 1 din g s s h 0 u I d I!a v e a brl gJi t e r n as ningj:l:gnt----wnpe....n.---J",-,n.,--------'-
emergency comes up The lights that they have now are too 
small to make us aware of any danger. ' 

Motels, Hotels, or Inns should installed, a fire light, phone 
light ang a caption box in every room for us to be able to 
enjoy our stay like everyone else. 

Please feel free to contact rue for any comments. Thanking you 
in advance for your consideration. 

a:::tJ~#<h5 
Mary Jeanne Bouchard 

, Co-Coordinator 
Deaf Program 

Ins 
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6004 Pine Street 
________-_Richmond,. Virginia

___-_-_--_-_---_._____________________-'---:~2_J_Z_Z_J-~~~---------

October 17, 1988 

01671  

Congressman Thomas J. Bliley, Jr.  
House of Representatives  
Z13 Cannon - House Office Bldg.  
Yashington, DC 20515  

RE: Americans with Disabilities Act - H. R. 4498 

Dear Congressman Bliley, 

I'd like to introduce myself. My name is Richard B. Goode and I am a 
hearing impaired constituent from the Cedar Fork precinct. 

I encourage you to support the Americans with Disabilities Act (H. R. 
4498). I am in strong support of H. R. 4498 and I feel that this bill will 
assure me equal protection against the discrimination I .face every day of my 
life. 

I am profoundly deaf and do not have verbal means of communication. I must 
depend of telecommunication devices, written communication, sign language or 
an interpreter in order to conduct my affairs. 

I would like to tell you about some of the experiences I have had with 
discrimination: 

1 have been treated unfairly in dealing with my boss. I really feel 
that I have no choice and I will continue to be treated in this manner 
since the only thing 1 can do is quit my job. The job market does not 
provide for the deaf/hearing impaired employee. 

Vben 1 have hear about a possible job opportunity, it has taken weeks 
to arrange for an interpreter and the job was filled by the time I 
tried to schedule the interview. 

I have had a rough time with agencies like Social Security, postal. 
services and,.Jltau agencies. They treated me with no more than 
respect. I feel like they give me a cold shoulder because I am deaf. 
They know that they must deal with me but ance I am out of sight, I am 
also out of their winds. These agencies almost never takes the action 
they assured me would be done: 

Federal, state and local government meetings do not provide for any 
interpreters. The only way I can understand what is going on at these 
meetings is to take a family member·with me to interpret for me. 

54  



... -.. . . -. " . 
"., 01680 

, 
votcjust.2 

•votejust 

A VOTE FOR JUSTICE, 

·-}-(~R{;E-THE-GGlNGR&SS·TGl·ENAcr,-AI1~-THEJ'RES.J DENT 1'0 .SUPI'.ORT ANIL'l'Q'--__ "_"_. 
----S1·GN-;-tEG·I·SJ;'I\1'tON-Stle'fl-A$-THE-'AHE·R-IGANs-II·I-n-D.JSAB·I-L.J.'I'-I·ES-AC'I'-OI'_______ 

19sa, ~flICH IIILL EFFECTIVELY PROTECT ALL PERSONS '1I1TH 
DlSABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

I FURTH~RMORE URGE THE ESTABLISAME~IT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND IIAIC,I IIILL ID'IA8LE ALL PEOPLE IIlTI! DISA8ILITIES TO 
ACHIEVE TH~IR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

I HAVE PERSONALLY EXPERIENCED AND lOR OESERVED THE FOLLOWINC 
DISCRIMINATION AGAINST PEOPLE ~ITH DISABILITIES: 
"J, . 

±,~?~MtJJJM~~a;~htJ4 

~"1;;~4~~~~~~ 

~~~~ ~~,~~~~, ~~/~

~::a-c1-?~frc-~~~.-. ~~~~ 

~ .. ~So~-4~&(:t,C~~~~~ ~ 

a~~~~~~~~~~4 

~N~~~~~~.~ . ~~ ,~~+otlatao..a..· 
~. .~~~ M! " .7~ 

. ~ ~~f#- ~~kd"'" 
~4~. ~-k.L~_ 

-~.,!,. 

.. 

te I: 
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A VOTE FOR JUSTICE, 

________~ltJRGE~-THE-eONGRESS--T()· ENACT. ·M1Q-'l'HE-I>RESlDEN1'~ TO .SI)!'POR'LlINDJO__ 
SIT,N-;---LEG·rSC-ATlON-SlJCH-As--THE-'-AHER-I-CAN5-W-I~'F!l-D-I-SAB-I-l.I~T~I-ES-AC'T-O~________ 
1988, IIHICH WILL EFFECTIVELY PROTECT Al.L PERSONS ·WITH 
r.i5ABILlTlES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP, 

I FURTHERHORE URGE THE ESTABLISHMENT OF THOSG'BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO HAKE RICHTS REAL IN EVERY DAY 
LIFE, AND WHlen IIILL ENABLE ALL PEOPLE WITH DISABILfTIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY, 

I HAVE PERSONALLY EXPERIENCED AND lOR OBSERVED THE FOLLOWING 
DISCRIMINATION AGAiNST PEOPLE WITH DISABILITIES; 

• i &ned ______________________ 

addre!ls: 

tel: 
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DISCRIMINATION DIARY 
or Ken Burns 

----~------------~june 21-;--1988'----------------- 

I went to a big department store and asked for some information. Thewoman 
didn't pay attention to me. She pretended she didn't hear me. People don't 
want to take the time to listen. If they did, there wouldn't be so much 
complaining. -
The new driver on the van does that. He doesn't listen. When I wanted to go 
to "Best Buy," he didn't listen. He brought me home instead, because that's 
where he had picked me up. 

I went to City Hall to find out about progress on the issue of putting in 
sidewalks throughout the community. I couldn't get into the building because 
there are three steps going up to the front door and two steps goin.g down on 
the inside. We (those who use wheelchairs) stayed outside the front door. We 
put up signs saying that we couldn't get in. They didn't have microphones and 
loud speakers so we couldn't find out what was going on inside, and we couldn't 
speak.· 

There are no sidewalks outside my door. I can't go outside to take a breath of 
fresh air because if I did, my wheelchair would get stuck in the ground. It 
keeps me from going to the store to do my personal shopping. I have to order a 
van to take me to the store and that way, again, I get no fresh air or see how 
warm the sun is. With· sidewalks, I could drive my chair to the store and do my 
personal shopping. That way, I could enjoy the beautiful weather and enjoy 
driving in my chair. I have to take the van just to go one block and it costs 
money. 

If I want to go to the front door of the Grand Mall, there is no place for the 
van to park. We have to go a block and a half down the street to get out and 
·then go all the way back to get inside. 

Once, when 1 was out, I had to go to the bathroom and I had a female aide-with . , 
me. I went to a nearby McDonald s and asked the person cleaning tables to 
check to see if there was any other man in the bathroom. There was no one. 
Fortunately, there was a lock on the door and so my attendant was able to help 
me use the bathroom in privacy. . 
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