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IN THE UNI TED STATES COURT OF APPEALS
FOR THE SI XTH Cl RCUI T

No. 00-5342
PEOPLE FI RST, et al .,
Plaintiffs-Appellees
and
THE UNI TED STATES OF AMERI CA,
Plaintiff-Appellee
V.
CLOVER BOTTOM DEVELOPMENTAL CENTER, et al.,

Def endant s- Appel | ant s

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF TENNESSEE

FI NAL BRI EF OF THE UNI TED STATES AS APPELLEE

STATEMENT SUPPORTI NG ORAL ARGUMENT

While the United States does not oppose oral argunent if
this Court considers it beneficial, we believe that the Court
could readily dispose of this appeal on the briefs submtted by
the parties.

STATEMENT OF | SSUES

1. Whet her an entity may intervene as of right, under
Fed. R Cv. P. 24(a), solely to participate in discussions
regarding i nplementation of a final consent decree.

2. Whet her the district court properly denied appellant's
notion to intervene for failing to satisfy the requirenments for

I ntervention as of right pursuant to Fed. R CGv. P. 24(a).
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STATEMENT OF THE CASE

A. The Original Litigation And Settl enent

I n Novenber 1996, the district court consolidated two
separate actions, one filed by the United States and the other by
plaintiff People First of Tennessee, against the State of
Tennessee regarding the treatnment of residents in several of the
State's nental retardation facilities. At the tine of
consolidation, the parties submtted to the court a consent
decree to settle both actions (R 166, 167: Menorandum QOpi ni on
and Order, J.A 249, 269).

This settlenment required, anmong other things, that the State
place in the community those residents of its institutions whom
treating professionals determ ned could be integrated into the
community. It also required the State to ensure that residents
put in conmunity placenents are given sufficient services and
supports to ensure their safety and treatnent in conpliance with
t he substantive requirenments of the settlenment agreenent (R 349:
Mermor andum Opi nion at 2-3, J.A 570-571). Under the settlenent,
the State could acconplish this by providing community services
itself or by contracting with private service providers in the
community (see, e.qg., R 327: Consent Decree at 1 V(A (5),
V(D)(1), J.A 488, 503).

To this end, the consent decree required the State to
devel op a "Community Devel opnent Pl an" addressing the details of
how services in the community would be delivered, including

“[i]nfrastructure" issues such as "resource devel opnent™
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(R 327: Consent Decree at 1 V(O (1)(a), J.A 499). The decree
specifically provided that the Community Devel opnent Pl an woul d
be devel oped in consultation with all relevant "stakehol ders,"
i ncludi ng contract service providers (R 327: Consent Decree at
T V(O(1), J.A 499). Mreover, the State was also required to
create a "Conmunications Systenmt to informall stakehol ders
regardi ng i npl ementation of the consent decree (R 327: Consent
Decree at 1 V(O (5), J.A 502).

On January 27, 1997, the district court held a fairness
hearing to hear objections to the settlenent (R 137: Cderk's
Resune; R 349: Menorandum Opinion at 2, J.A 570). The Parent
Guardi an Associ ation (PGA), which represents parents and
guardi ans of residents in the institutions and conmunity
pl acements, noved to intervene in the consolidated case and to
participate in the fairness hearing (R 61: Mdt. to Intervene,
J.A 244). In July of 1997, the court granted PGA's intervention
notion and conditionally approved the settlenent, contingent upon
conpl eti on and acceptance of the Community Devel opnent Pl an
(R 349: Menorandum OQpinion at 2, J.A 570; R 166, 167:

Menor andum Opi ni on and Order, J.A 249, 269). The State then
began work on the Conmunity Devel opment Plan with the invol venent
of nore than 2,100 stakehol ders, including nmany comrunity service
providers (R 349: Menorandum Opinion at 4, J. A 572). The
Communi ty Devel opnent Pl an included a survey of avail able
resources in the comunity and a process to determ ne what

addi tional services would be required to neet the needs of
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residents who woul d be placed in the community fromthe
institutions (R 349: Menorandum Qpinion at 4, J.A 572). On
January 13, 1998, the parties agreed upon the contents of the
Communi ty Devel opnment Plan and presented it to the court (R 189:
Communi ty Devel opnment Plan, J. A 703). At this point, the
consent decree required no further substantive subm ssions from
the parties and the State proceeded with inplenentation of the
decree and the Comrunity Devel opnent Pl an.

During this inplenmentation period, the State renegoti ated
contracts with community service providers. Sone of the terns
the providers agreed to were those that the consent decree
required the State to include in any future contracts, such as
training requirenments for provider staff (see R 311: Menorandum
in Support of Mbt. to Intervene, Exh. A at T E(9), J. A 384
R 327: Consent Decree at Y1 V(A (7), (D, J.A 489, 503-505).
Many of the terns were not required by the consent decree,
including ternms regarding liability insurance, the billing
process, rates of conpensation, billing dispute resolution, etc.
(see R 311: Menorandumin Support of Mdt. to Intervene, Exh. A
at 71 D(9), B, J.A 379-382). In the contract, the providers
agreed to conply with all future revisions of the State's
regul ations and were given a right to notice and comment upon any
proposed regul atory changes (R 311: Menorandumin Support of
Mot. to Intervene, Exh. Aat T A(1l), J.A 377). Another
provision required a provider to continue services to certain

clients until it receives permssion fromthe State to di scharge
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the individual (R 311: Menorandumin Support of Mdt. to
I ntervene, Exh. A at T E(17), J.A 386). 1In the event that
either the State or the contract provider no | onger wi shes to
continue the contract, either party nay term nate the contract
for conveni ence upon 30 days witten notice (R 311: Menorandum
in Support of Mbt. to Intervene, Exh. A at T D(3), J.A 381).

In June 1999, the parties requested final, unconditional
approval of the consent decree (R 280: Joint Mt. for Approval
of Settlement Agreenent, J.A 345). Wiile that notion was
pendi ng, the State, United States, and People First agreed to
make the PGA a signatory to the settlenent. On Septenber 20,
1999, the court approved nodifications to the decree to make PGA
a party to the settlenment (R 299: Agreed Order, J.A 353). On
Novenber 23, 1999, the court gave final approval to the consent
decree (R 326, 327: Order and Consent Decree, J. A 472, 473).
From that point on, there were no further substantive proceedings
contenplated by the court; only inplenmentation by the State and
conpl i ance nonitoring renained.*

B. CMRA' s Motion To Intervene

On Cctober 28, 1999, Community Rehabilitation Agencies of

Tennessee, Inc. (CVRA), a trade group for private contract

! The parties and the court did contenplate that the court

woul d nonitor conpliance wwth its orders and that the magi strate
j udge woul d hol d periodic status conferences at which the parties
coul d discuss issues relating to inplenentation (see R 327:
Consent Decree at 1 X(B)(3), J.A 537). However, it was not
contenpl ated that any of these activities would result in further
court orders absent a notion for further relief or enforcenent by
one of the parties (see R 327: Consent Decree at Y X(B)(1),

(2), (10), J.A 536-537, 539).
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provi ders of community services, requested to intervene as a
plaintiff in the action as of right and by perm ssion. CMRA
stated that:

[t] he purpose for intervention by CMRA is sinple, to
participate in the inplenmentation of the renedial plan, to
advocate and protect the regulatory and econom c interests
of community providers and to assure that sufficient other
resources (including qualified professionals) are provided
in the community in a timely manner to insure that

i ndi vidual s receive tinely and appropriate services.

(R 311, Menorandumin Support of Mdt. to Intervene at 5, J.A
367).

CMRA al so attached to its notion a "Consent to Settlenent
Agreenent,"” (R 314: Consent to Settlenent Agreenent, J.A 390),
and an affidavit fromits executive director setting forth
specific conplaints providers had with the State (R 312:
Affidavit of Mndy Schuster, J.A 387). The affidavit alleged
that: (1) the State had failed to devel op a paynent nethodol ogy;
(2) the State had failed to negotiate a nmenorandum of
understanding with providers; (3) the State was not payi ng CVRA
menbers enough in light of increased costs associated with a
change in the | evel of needs of residents now served by CVRA
menbers; (4) the State had not created additional resources in
the community that CMRA believes are necessary; and (5) the State
was i nposing regul atory nandates on providers that the providers

considered illogical or burdensone (R 312: Affidavit of M ndy

Schuster at 2-3, J.A 388-384).
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C. District Court Decision

The district court denied CVRA' s notion on February 16,
2000. The court held that it was CMRA's burden to denonstrate
that its application was tinmely, that the disposition of the
l[itigation threatened to inpair its ability to protect
substantial, significantly protectable interests, and that the
ot her parties would not adequately protect those interests in the
course of the litigation (R 349: Menorandum Opi nion at 6, J.A
574 (citing Mchigan State AFL-CIOv. Mller, 103 F.3d 1240, 1245

(6th Gr. 1997)).

The court first held that the notion was untinely, as it
cane "nearly five years after the suit was filed, nore than three
years after the Settlenment Agreenent was signed, and nore than
two years after the Agreenment was conditionally approved by the
Court” (R 349: Menorandum Opinion at 7, J.A 575). The court
noted that CVRA had | ong been aware of the case and its inpact
upon its nenbers. The court found that CVRA had known for at
| east two years (since the signing of the settlenent agreenent)
that its nenbers woul d have to abide by many of the substantive
terms of the settlenent (R 349: Menorandum Opinion at 8, J.A
576). The court also noted that to the extent CVRA was
dissatisfied by the terns of the agreenment, it could have
presented those views at the fairness hearing but chose not to
participate (R 349: Menorandum Opinion at 10, J. A 578).

The district court further rejected CVMRA's claimthat it

only recently had reason to suspect that the State m ght not
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adequately rei nburse contractors for the services required by
their contracts. The court found this assertion "unsupported by
expl anati ons of what new events have transpired and how t hese
events affect the inplenentation of the Agreenent” (R 349:
Menor andum Opinion at 8, J. A 576). It also rejected CVRA' s
contention that until recently it believed that its interests
wer e adequately protected by the State and PGA (R 349
Menmor andum Opi nion at 10, J. A 578).

The court next held that even if the application had been
tinmely, it did not provide a basis for intervention as of right
or by perm ssion. The court concluded that the interests CVRA
sought to advance were not sufficiently direct, substantial, or
significantly protectable to warrant intervention, as they mainly
i nvol ved state | aw contract disputes over which the federa
district court lacked jurisdiction (R 349: Menorandum Opi ni on at
9, 11, J. A 577, 579).°

The court then held that even if CVRA's notion had been
tinmely and even if its "regulatory and economc interests" were
sufficient to support intervention, those interests were not at
risk of inpairment by the disposition of this litigation. 1In
particular, the court noted that the consent decree did not

i npose obligations upon providers and did not prevent those

2 The district court also rejected CMRA's argunment that by

agreeing to a provision in its contract requiring providers to
obtain permssion fromthe State before discharging certain
residents, the providers had created a basis for intervention in
the litigation (R 349: Menorandum Opi nion at 12-13, J. A 580-
581).
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provi ders from advancing their economc and regulatory interests
t hrough ordinary contract negotiations with the State (R 349:
Menor andum Opi nion at 13-14, J. A 581-582).

Finally, the court held that any direct and substanti al
interest CVMRA had in the litigation was adequately protected by
the parties. The court concluded that the United States, the
cl ass of affected residents, and the organi zati on representing
their parents and guardi ans woul d adequately ensure that the
State provi des adequate resources to inplenment its
responsi bilities under the decree (R 349: Menorandum Opi ni on at
14, J. A 582). The court also held that the State, which is
itself a service provider, adequately represented any ot her
interests the CVMRA nenbers might have as providers of services.?

SUMVARY OF ARGUMENT

The district court correctly concluded that CVRA failed to
denonstrate its right to intervene in this action

First, CMRA does not appear to seek intervention in order to
put forward | egal clains or seek judicial relief to vindicate its
interests. Instead, it appears to seek intervention solely in
order to participate in post-judgnent discussions and
negoti ati ons anong the parties concerning the inplenentation of
the consent decree, in order to press for higher reinbursenent
rates, a new paynent nethodol ogy and other proprietary concerns.

I ntervention, however, is appropriate only when an applicant has

8 The district court also denied CVMRA's request for permissive

intervention under Fed. R Cv. P. 24(b), a ruling CVRA does not
appeal .
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a legal claimto make in the course of litigation before a court.
It is not a vehicle by which a stranger to the litigation may
insinuate itself into the private discussions of the present
parties in order to | obby for changes in its contractual
rel ationship with the government.

Second, because CVMRA seeks the status of a full party
intervenor, it was required to show that its application was
tinmely and net the other requirenents of Rule 24(a). The
district court did not abuse its discretion in concluding, based
on factual findings, that CVRA | acked any |l egitimte excuse for
waiting for alnost three years after the settlenment was presented
to the court before attenpting to intervene. CMRA' s only excuse
for its delay is its assertion that until very recently it
reasonably believed that the other parties were adequately
representing its interests. However, the district court properly
concluded that this assertion was not substanti ated.

Third, even if its notion had been tinely, CVMRA has not
I dentified any substantial, significantly protectable interest
that nmay be inpaired by the "disposition of the action.” Fed. R
Cv. P. 24(a). By waiting to bring its notion until the consent
decree was finalized —years after the terns of the decree were
known to its nmenbers —CMRA can no | onger seek intervention to
rai se objections to the substance of the decree. |In recognition
of this, CVMRA has specifically disavowed any intent to appeal or
ot herwi se chall enge the settlenent. The result, however, is that

CVRA cannot show that absent intervention its ability to protect
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its interests wll be inpaired by "the disposition of the
action," given that the only "disposition of the action"” is the
settl ement agreenent that CVRA cannot chall enge.

In attenpting to thread its way through this dilema, CVRA
argues that the threat to its interest is not the prior court
orders, but the actions the State has taken, or refused to take,
in inplementing those orders. In particular, CVRA relies on
recent events that show that the State is unlikely, absent
judicial coercion, to give CMRA' s nenbers certain contractual
benefits they would |i ke, such as a new paynment nethodol ogy and
hi gher rei nbursenent rates. But CMRA is not entitled to
intervene in this case in order to protect itself fromthe
i ndependent decisions the State has made regardi ng contractual
and regul atory issues that the consent decree |eaves to the
discretion of the State. Intervention as of right is permtted
only when necessary to protect the intervenor's interest from
I npai rnment by the court's orders, not the independent actions of
the parties.

Finally, to the extent CVRA bases its request in part on an
asserted interest in the adequacy of the care and treatnent
provided to nenbers of the plaintiff class, that interest does
not belong to CVMRA and is adequately protected by the existing
parties.

STANDARD OF REVI EW
The district court's conclusion that CRMA's notion to

intervene was untinely is reviewed for abuse of discretion.
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NAACP v. New York, 413 U. S. 345, 366 (1973). Its conclusion that

the other requirenents for intervention of right have not been

met is subject to de novo review. Gutter v. Bollinger, 188 F. 3d

394, 398 (6th CGr. 1999). The district court's factual
deternm nations made in the course of either decision are revi ewed

for clear error. See dover v. Johnson, 198 F. 3d 557, 560 (6th

Gr. 1999)
ARGUNVENT

l. CVRA IS NOT ENTI TLED TO | NTERVENE SI MPLY TO PARTI Cl PATE | N
| MPLEMENTATI ON DI SCUSSI ONS AMONG THE PARTI ES

The federal rules provide a nunber of avenues for non-
parties to participate in litigation in which they have an
interest. Those who have a generalized interest in the subject
matter and wish to have their views considered by the court, may

seek participation as amcus. See Mchigan State AFL-Cl O v.

MIller, 103 F.3d 1240, 1245 (6th Cr. 1997); United States v.

M chi gan, 940 F.2d 143, 164-165 (6th Cr. 1991). 1In
institutional reformlitigation, those wwth an interest in the
collateral effects of a consent decree may participate in a
heari ng on the approval of the consent decree to nake their views

known. See Local 93, Int'l Ass'n of Firefighters v. O evel and,

478 U. S. 501, 529 (1986). However, intervention as of right as a
full party—with the right to take an appeal, nove for contenpt,
or request nodification of a decree—+s reserved for those with a

direct and substantial stake in the case. See Mchigan State

AFL-CI O 103 F. 3d at 1245.
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The Federal Rules set forth the requirenents for
I ntervention of right, as follows:
Upon tinely application anyone shall be permitted to
intervene in an action * * * when the applicant clainms an
interest relating to the property or transaction which is
the subject of the action and the applicant is so situated
that the disposition of the action may as a practical matter
i mpair or inpede the applicant's ability to protect that
interest, unless the applicant's interest is adequately
protected by existing parties.
Fed. R Cv. P. 24(a). Rule 24(c) further requires that the
i ntervention notion "shall be acconpanied by a pleading setting
forth the claimor defense for which intervention is sought.”
Thus, intervention is perm ssible only when a proposed
I ntervenor seeks to participate in | egal proceedings before the
court, based on valid legal clains or defenses. Even though a
proposed intervenor's interest in the litigation need not be
based on a specific legal or equitable interest, see Purnell v.

Gty of Akron, 925 F.2d 941, 947-948 (6th Cr. 1991), the

applicant may protect its interest only by making | egal clains or

def enses. See, e.d., Linton v. Comm ssioner of Health & Env't,

30 F.3d 55, 57 (6th Cr. 1994) ("[A]ln intervenor nust prove

standing for each claim"); Rhode Island Fed' n of Teachers v.

Nor berg, 630 F.2d 850, 854 (1st G r. 1980) (unless the applicant
is able to state a valid claimor defense that would entitle the
movant to the relief it seeks to protect its interests, the

intervention nmust be denied); WIllians & Hunbert Ltd. v. W& H

Trade Marks (Jersey) Ltd., 840 F.2d 72, 75 (D.C. Cir. 1988)

(sanme); Pin v. Texaco, Inc., 793 F.2d 1448, 1450 (5th Cr. 1986)

(same); 7C Charles Alan Wight et al., Federal Practice and
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Procedure § 1914, at 416 (1986) ("The proposed pl eadi ng nust
state a good claimfor relief or a good defense."); 3B James Wn
Moore et al., Moore's Federal Practice Y 24.14, at 24-162 (1982)
(sane).* That is, although intervention is pernitted in order to
protect an array of interests, it is not a vehicle by which
parties with no | egal clains, desiring nothing fromthe court,
may secure a forumfor a generalized airing of grievances or
| obbyi ng of parties to the action.

In this case, although CVRA has identified its grievances in
sonme detail, it has conpletely failed to identify any |legal claim
that provides a basis for judicial redress of these grievances.
CVRA's Rule 24(c) "pleading” fails to conply with the
requirements of the rule® and, in the process, illuninates the
| nappropri ateness of its request for intervention generally.

Al t hough CMRA seeks the status of a plaintiff-intervenor (R 315:
Amendnment to Mot. to Intervene, J.A 391), it did not attach a
conplaint in intervention to its notion. Instead, it attached a

"Consent to Settlenment Agreenent,"” which states, in full:

* Even permissive intervention is only pernitted when "an
applicant's claimor defense and the main action have a question
of law or fact in comon." Fed. R Cv. P. 24(b) (enphasis
added) .

5

Al t hough People First raised the adequacy of this pleading
inits opposition to CVMRA's notion to intervene, the United
States did not argue to the district court that this procedural
failure was, in itself, a basis for denial of the notion. Nor do
we argue in this Court that this procedural defect, initself, is
a basis for affirmng the denial of intervention. |Instead, the
failure to attach the pleading sinply illustrates the broader
deficiencies in MPRA's intervention notion.
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Conmes now the Conmunity Rehabilitation Agencies of Tennessee

("CMRA") and submits its Consent to the Settl enent Agreenent

negoti ated by the parties. Should the Court grant CVRA' s

Motion to Intervene filed this sane date, the parties and

the Court nmay rely upon this consent as CVRA s approval of

the Settl enent Agreenent.
(R 314: Consent to Settlenent Agreenent, J.A 390). This
docunent failed to identify any |egal claimCVRA wi shed to pursue
t hrough intervention, the |legal basis for any such claim or any
specific action it wishes the court to take, or refrain from
taking, to protect its interests.

It appears that CVRA did not provide a conplaint or other
appropri ate pleading because it does not, in fact, have any | egal
clainms to present to the court. CMRA cannot seek redress based
on the terns of the consent decree. The settlenent agreenent
does not address the issues that are the subject of CVRA s
grievances. And even it if did, the providers have no right to
"enforce their understanding of [the] terns" of a consent decree

to which they are not a party or an intended beneficiary. Aiken

v. Gty of Menphis, 37 F.3d 1155, 1167 (6th Gr. 1994).° |If

there is a state-law basis for requesting nodifications to CVRA' s

® Mbreover, even if intervention were granted, CVRA woul d not
be entitled to enforce the consent decree. Once intervention is
granted, the intervenor is entitled to pursue its clains even if
the original parties settle. See Local 93, Int'l Ass'n of
Firefighters v. Oeveland, 478 U S. 501, 529 (1986). Conversely,
the original parties cannot be forced to settle with an
intervenor, or to nmake the intervenor a signatory or beneficiary
of their prior settlenent, sinply because the court has permtted
the intervention. See id. at 528-529. Absent an agreenent from
the original parties, the intervenor who desires the benefit of
court orders nust obtain themas any party woul d, by nmeking and
prevailing upon legal clainms within the jurisdiction of the
federal court. See ibid.; Kentucky Home Mut. Life Ins. Co. v.
Duling, 190 F.2d 797, 803 (6th Cir. 1951).
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contractual relationship with the State, CVMRA has yet to identify
it or explain howthe district court has jurisdiction to
entertain such cl ains.

Anot her reason CMRA has not identified a | egal basis for its
gri evances appears to be that CMRA does not actually seek any
judicial redress for them Instead, CVMRA's notion and brief seem
to indicate that it does not seek any court orders at all, only a
chance to participate in discussions with the parties during the
course of inplenentation of the consent decree (see, e.q.,

R 311: Menorandumin Support of Mdt. to Intervene at 5-6, J. A
367-368) (purpose of intervention is to "participate in the

I npl enmentation of the renedial plan" and to "participate in
future decisions regarding the inplenmentation of the renedi al
plan"); Appellant Br. 19 ("CMRA deternmined that its interests
were not being protected, and that, in order to protect its

interests, it needed to be heard during the renedi al stage

negoti ations.") (enphasis added); Appellant Br. 27 ("Clearly the

contractual rights of CVRA' s constituent nenbers nmay be inpaired

by the ongoing renedial negotiations.") (enphasis added)).

But Rule 24(a) authorizes intervention into the [itigation,

not the private negotiations of sone or all of the present
parties. See Fed. R Cv. P. 24(a) ("Upon tinely application

anyone shall be permtted to intervene in an action") (enphasis

added); Black's Law Dictionary 18 (6th ed. 1991) (term "action"
"in its usual |egal sense neans a |awsuit brought in a court; a

formal conplaint within the jurisdiction of a court of law ");
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Dodson v. Salvitti, 77 F.R D. 674, 676 n.1 (E.D. Pa. 1977)
(applicants' desire to obtain "the right to actively participate
in the continuing settlenment negotiations" is, by itself, "sinply
not a sufficient basis for permtting their intervention"). The
purpose of intervention is to pronote the efficient judicial
settlement of "clains anobng a disparate group of affected

persons,"” Jansen v. Gty of G ncinnati, 904 F.2d 336, 339-340

(6th Gr. 1990) (enphasis added), not to provide a nediation
service for the settlenent of grievances not based in alleged
viol ations of |egal rights.

Thus, if CMRA seeks sonme status short of plaintiff-
I ntervenor, the district court properly denied CVRA s request to
intervene as a full party.’

1. CVRA DID NOT' MEET THE REQUI REMENTS FOR | NTERVENTI ON AS OF
Rl GHT

Al t hough CVRA often portrays its notion as seeking sinply to
participate in inplenentation discussions, it is by no neans
clear that if CVRA were pernmitted to intervene, it would limt

its participation to informal negotiations.® Thus, if CVRAis to

" As this Court has observed, it is an open question of
whet her courts nmay place limtations on the role of intervenors
under Rule 24(a). See Linton, 30 F.3d at 56-57; 7C Charles Al an
Wight et al., Federal Practice and Procedure 8§ 1922, at 505-507
(1986). In any event, CMRA has not asked that any |imts be
pl aced on its powers as an intervenor.

8 Many of CVMRA's statenents seemto indicate that it would
| eave open the possibility of seeking nodification of the consent
decree or requesting additional orders if its negotiations fail.
For exanple, CMRA inplies at tines that it would possibly seek
di spensation from sonme state regul ations issued to inplenent the
decree, perhaps on the ground that the State and the present
(conti nued. ..)
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be given all the rights of a proper intervenor, it nust
denonstrate that it nmeets the requirenents for intervention under
the federal rules and related case law. This, it has not done.
The criteria for intervention as of right are well-

established. An application nust be tinmely. NAACP v. New York,

413 U. S. 345, 365-366 (1973). The applicant nmust have an

interest in the litigation that is "substantial," "direct," and

"significantly protectable.” Donaldson v. United States, 400

U S 517, 531 (1971); Gubbs v. Norris, 870 F.2d 343, 346 (6th

Cir. 1989). Moreover, an applicant only has a right to intervene
if its ability to protect that interest is "inpaired" by the

di sposition of the action. See Fed. R Cv. P. 24(a); Gubbs,
870 F.2d at 347. That is, an applicant nmay not intervene in a
case sinply because doing so woul d be an advant ageous neans to

pronmote its interests. See, e.qg., Babcock & WIlcox Co. v.

Parsons Corp., 430 F.2d 531, 542 (8th Gr. 1970); Kanerman V.

Stei nberg, 681 F. Supp. 206, 211 (S.D.N. Y. 1988). And this
i npai rment nust be caused by the court's "disposition of the

action" not by other causes, such as the independent out-of-court

(... continued)
parti es m sunderstand what is actually necessary to inplenment the
court order (see R 312, Schuster Affidavit at 3, J.A 389). It
also inplies that it believes that the Community Devel opnent
Pl an, already accepted by the parties and the Court, failed to
conply with a provision of the consent decree requiring the plan
to address resource issues (Appellant Br. 21). It may well
consider a notion to enforce that provision according to its
understanding to be within the limtations it has set for itself
inits application.
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action of the parties. See, e.09., Hawaii-Pacific Venture Capital

Corp. v. Rothbard, 564 F.2d 1343, 1345-1346 (9th Cir. 1977).

A. The District Court Did Not Abuse Its Discretion In
Hol di ng CMRA' s Motion Untinely

A notion to intervene nust be denied if it is not tinmely.

See NAACP v. New York, 413 U. S. 345, 365-366 (1973). "Tineliness

iIs to be determned fromall the circunstances.” 1d. at 366.
This Court has suggested several relevant factors for the
district court to consider:

(1) the point to which the suit has progressed; (2) the

pur pose for which intervention is sought; (3) the | ength of

time preceding the application during which the proposed

i ntervenor knew or reasonably should have known of his

interest in the case; (4) the prejudice to the original

parties due to the proposed intervenor's failure, after he
or she knew or reasonably should have known of his interest
in the case, to apply pronptly for intervention; and (5) the
exi stence of unusual circunstances mlitating against or in
favor of intervention.
G ubbs v. Norris, 870 F.2d 343, 345 (6th GCr. 1989) (citations
omtted).

Because the district court is uniquely situated to find the
rel evant facts and eval uate the conpeting interests involved,
tinmeliness "is to be determ ned by the court in the exercise of
its sound discretion; unless that discretion is abused, the

court's ruling will not be disturbed on review. " NAACP v. New

York, 413 U.S. at 366.

1. Stage O The Proceedi ngs

Odinarily, an intervenor joins a litigation in order to
participate in the adjudication of the nerits of the plaintiffs

conplaint (or to bring a related conplaint in intervention).
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"There is considerable reluctance on the part of the courts to
allow intervention after the action has gone to judgnent and a
strong showing will be required of the applicant.”™ 7C Charles
Alan Wight et al., Federal Practice and Procedure, § 1916, at
444 (1986). See also Delaware Valley G tizens' Council for Cean

Air v. Pennsylvania, 674 F.2d 970, 974 (3d Cr. 1982) ("W begin

fromthe presunption that a notion to intervene after entry of a

decree shoul d be deni ed except in extraordinary circunstances.").
CMRA rightly notes that in sonme unusual cases intervention

may be appropriate after judgnment, for instance to take an appeal

anot her party has decided to waive. See, e.qg., Triax Co. v. TRW

Inc., 724 F.2d 1224, 1228 (6th G r. 1984). But all of the cases
relied upon by CVRA permt intervention for the purpose of

seeking sonme judicial action. See Linton v. Conm ssioner of

Health & Env't, 973 F.2d 1311, 1316 (6th Cr. 1992) ("appell ant

nursi ng homes noved to intervene and appeal the [renedial]

order"); Gubbs v. Norris, 870 F.2d 343, 344 (6th G r. 1989)

(city intervened to seek nodification of renedial order based on
changed ci rcunst ances).

In this case, CVRA appears not to be seeking judicial action
of the sort permtted by these cases —it does not seek
intervention to appeal the consent decree or seek nodification of
it in light of changed circunstances. |f, however, CVRA really
is seeking relief fromthe effect of the consent decree, or
additional relief that it could have asked for earlier in the

case, then cases |like Linton and G ubbs of fer no assi stance,
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since both are fully consistent with the district court's
conclusion that it is far too late for CMRA to conme to court to
conpl ain about the substance of a decree that has been finally
entered or to seek its nodification, directly or indirectly. See

M chigan Ass'n for Retarded Citizens v. Smth, 657 F.2d 102, 105

(6th Cr. 1981) (union of enployees of nmental retardation
facility could not wait until a consent decree had been entered
before attenpting to intervene to protest likely |ayoffs that

woul d result fromthe court order); Cuyahoga Valley Ry. Co. v.

Tracy, 6 F.3d 389, 396 (6th Gr. 1993) (intervenors were not
entitled to wait until final judgnment had been entered and then
"enter the proceedings after the case has been fully resolved, in
an attenpt to achieve a nore satisfactory resolution" when "the
interests of the * * * intervenors were inplicated by [the]
lawsuit fromits inception").

2. Pur pose O The Intervention

As di scussed above, although CVRA is fairly clear about its
goal s—+t wants higher reinbursenent rates, |ess state regul ation,
a Menorandum of Agreenent, etc.—-how it intends to pursue those
goals as an intervenor is undeclared. |If CVRA's purpose is only
to have informal, out-of-court discussions with the parties to
di scuss the manner in which inplementation is progressing, this
is not a basis for intervention. See pp. 12-17, supra. And if
CVRA intends to act as a real intervenor, and wants the right to
ask the court to give it relief fromlow rei nbursenent rates or

burdensone state regul ations, then this purpose is a reason to
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conclude that intervention was untinely; as discussed bel ow, CVRA
shoul d have intervened to play this role | ong before.

3. Delay In Seeking Intervention

An entity that is aware that its interests may be inpaired
by the outcone of a litigation is obligated to seek intervention
as soon as it is reasonably apparent that it is entitled to

intervene. See NAACP v. New York, 413 U S. 345, 367 (1973);

Cuyahoga Valley Ry. Co. v. Tracy, 6 F.3d 389, 396 (6th Cr

1993); Stotts v. Menphis Fire Dep't, 679 F.2d 579, 584 & n.3 (6th

Cir. 1982) (applicants "should have attenpted to intervene when
they first becanme aware of the action, rather than adopting a
"wai t -and-see' approach”"). In this case, CVRA not only waited to
see how the litigation would turn out, it also waited al nost
three years after the terns of the decree were nade public to see
whet her the practical inpact of the court orders would be worth
conpl ai ni ng about. Any inpact the decree has had was easily
foreseeable when its ternms were settled. And, in any event,
CVRA's obligation was to intervene when it becane apparent that
its ability to protect its interests was subject to inpairnent,
not when such an inpairnment eventually resulted in harmto its
interests.

a. Anyt hi ng CVMRA Coul d Ask For Now, It Could
Have Asked For Earlier In The Case

Certainly, if CVMRA wi shes to seek court orders that have the
effect of changing the consent decree requirenents, it could have
brought those conplaints to the court's attention |Iong ago. The

district court found that CVRA has | ong been aware of "the
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|l awsuit, [and] the tinme-consum ng negoti ati ons between the
parties and interest groups” (R 349: Menorandum Qpi nion at 7,
J.A. 575). It was clear fromthe filing of the lawsuit that the
di sposition of the case would have a significant inpact on the
operation of state prograns for people with nmental retardation
t hroughout Tennessee. The ways providers would feel this inpact
was nmade particularly clear when the parties filed the detailed
terms of the settlenent agreement with the district court in

Novenmber 1996, al nbst three years before CVRA s intervention

nmotion. CMRA had an opportunity to address any concerns it had
about the inpact of those terns during the fairness hearing, but
chose not to participate. Nor did CVRA attenpt to intervene at
that time, even though another interested party, the Parent
Guar di an Associ ation, had recently noved to intervene to protect
its interests.

To the extent that CVRA is now conpl ai ni ng about activities
that are required to inplenent the consent decree, this is no
different than attacking the decree itself. For exanple, CMRA
conpl ains (Appellant Br. 20) that the State recently has required
providers to agree to abide by any future orders in this case,
even whil e acknow edging that "[t] hese contractual provisions are
required by the Settlenment Agreenent.” |If CMRA found this
requi renent of the agreenment objectionable, it should have sought
intervention alnost three years earlier when that termincl uded
in the settlement. In other exanples, CVRA argues (Appellant Br.

10) that the inplenentation "has significant financial and
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progranmatic inpact on [CVMRA' s] nenbers, such as training
requirenents.” CMRA' s executive director also conplains that the
State has arbitrarily inposed "nmandates on conmunity agencies
that either conflict with logical delivery of services or do not
recogni ze the cost of the mandate. O'ten CVRA was told that the
basis of the nmandate was a court order in * * * this matter”

(R 312: Schuster Affidavit at 3, J.A 389). Gven that the
consent decree specifically addressed training and the delivery
of services in the conmunity, "it would not have required unusual
presci ence on the part of the intervenors to recognize that their
interests were inplicated" when the decree was first proposed.

Cuyahoga Valley Ry. Co., 6 F.3d at 396. Any attack on state

mandat es that are based on a court order, is an attack on that
court order and shoul d have been raised | ong ago.

Nor is CMRA's intervention notion tinmely even if it only
intends to ask the court to inpose additional obligations not
requi red by the decree (such as an order requiring the State to
enter into a nmenorandum of understanding with providers, increase
its rates, or revise its paynent nethodology). But it has been
cl ear since the agreenent was negotiated that nothing in the
consent decree would require the State to enter into a nmenorandum
of understanding with providers, revise its paynent nethodol ogy,
or pay providers any particular rate. |f CVRA believed that the
district court should be involved in the internal contract
negoti ations of the State, and had sonme | egal basis for insisting

that the court orders contain such a requirenent, it should have
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sought intervention to nake this request before the decree was
first approved.

Even if CVRA only wishes to becone entitled to enforce the
settlenment agreenent as it stands for its own benefit, it should
have attenpted to intervene to secure such a right for itself
soon after the settlenent agreement was subnmitted to the court.
Again, it was clear at that point that the settlement agreenent
woul d only be enforceable by the signatories (R 327: Consent

Decree at MI(O, J.A 478). Cf. Amti v. Cty of Wodstock, 176

F.3d 952, 957 (7th Gr. 1999) (noting that potential class
menbers are barred from"waiting on the sidelines to see how the
lawsuit turns out and, if a judgnent for the class is entered,
intervening to take advantage of the judgnment").

b. CVRA's Purported Reliance On thers To
Protect Its Interests Is No Excuse

CVRA attenpts to excuse its tardiness by claimng (Appellant
Br. 17-21) that until recently it relied upon the parties to the
case to protect providers' proprietary interests, and presuned
that the State woul d adequately increase its rei nmbursenent rates
to conpensate for the additional burdens inposed on the
provi ders.

CVRA is correct that an organization with an interest in a
l[itigation may refrain fromattenpting to intervene so | ong as
its interests are being adequately represented by the current

parties. See, e.qg., Jansen v. City of Cncinnati, 904 F. 2d 336,

340-341 (6th Gr. 1990); Triax Co. v. TRW Inc., 724 F.2d 1224,

1228 (6th Gr. 1984). 1In such cases, the applicant may intervene
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in the |ater stages of the case if the current parties
representation beconmes inadequate, so long as it seeks
i ntervention soon after this inadequacy beconmes apparent. See,

e.g., United Airlines, Inc. v. MDonald, 432 U S. 385, 395-396

(1977) ("The critical inquiry in every such case is whether in
view of all the circunstances the intervenor acted pronptly"
after notice of inadequate representation); Linton, 973 F.2d at
1318; Jansen, 904 F.2d at 340-341.

This line of cases, however, is no help to CVRA. The
district court properly found, as a matter of fact, that CVRA's
clains of reliance and recent surprise were not credible (R 349:
Menor andum Opi nion at 10, J. A 578). It is easy to see why.

CVRA argues intervention is necessary because the State, which is
both a regul at or and purchaser of CMRA s services, cannot
represent its interests, citing the "inherent inconsistencies

bet ween novants' interests and those of the State" (Appellant Br.
28 (quoting Linton, 973 F.2d at 1319-1320)).° But this

"i nherent inconsistency” caused by the dual nature of the State's
relationship with CVMRA has exi sted, and has been obvi ous, since
the inception of this litigation. Simlarly, it has been obvious
since the beginning of the case that none of the plaintiffs has
an interest in protecting CMRA's economi ¢ and ot her proprietary

interests. This is not a case about the interests of service

® This is clearly correct. The State's interest is in

mnimzing cost and retaining its regulatory flexibility, while
CVRA has just as clearly stated its interest in increasing
rei nbursenent rates and easing regul atory burdens.
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provi ders, but about the civil rights of Tennessee citizens with
mental retardation. As discussed below, the plaintiffs' interest
in protecting those rights will have the necessary effect of
protecting any interest CVRA may have in assuring resources
adequate to provide the services the consent decree requires.
However, none of the parties have ever had an interest in
maxi m zi ng CVRA nenbers' reinbursenent rates, mnim zing
provi ders' regul atory burdens, or pursuing such proprietary
interests as securing a nmenorandum of understanding for the
benefit of providers. '

In fact, CVRA itself now argues that it is obvious that none
of the parties can protect its interests (see Appellant Br. 29
("Qoviously, the state does not stand ready to represent CVRA' s
concerns as a provider of services."); Appellant Br. 29 ("It is
clear that the Parent CGuardi an Associ ation cannot represent
CVRA's interests.”)). The question is why CVMRA woul d ever have
t hought that the parties that now so clearly do not represent its
econonm ¢ and regulatory interests in the litigation ever did.

In response, CMRA seens to argue that even if it could not
count on the parties to the litigation to pronote its interests
in court, it reasonably believed that the State would ultimately
reach reasonabl e financial and other arrangenments with the

providers in out-of-court negotiations (see R 312: Schuster

0 Certainly it was clear when the settlenent agreenent was

presented to the court that none of the parties was going to ask
the district court to require higher reinbursenent rates, create
a new paynent net hodol ogy, or enter into a nenorandum of
understanding with the providers.
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Affidavit at 1-2, J.A 387-388). But reliance of the generosity
of the State as a paternalistic purchasi ng agent or cooperative
regulator is not a basis for delaying intervention when it was
clear that neither the State nor any other party was protecting
CVRA's interests in court. Inits capacity as a litigant, the
adequacy of the State's representation of CVMRA's interests have
not changed. Unlike the cases upon which CVRA relies, nothing in
the State's conduct of the litigation has changed recently. See
Linton, 973 F.2d at 1317 (intervention permtted when origi nal
party unexpectedly submtted a proposed renedial order to the
court that inpaired proposed intervenors' interests); Oficers

for Justice v. Gvil Serv. Commin, 934 F.2d 1092, 1095=1096 (9th

Cir. 1991) (intervention permtted when original party changed
its legal position on a central legal issue in the case and nade
argurment contrary to interests of proposed intervenors). CMRA
can point to no legal position, notion, or other |egal action the
State or any other party has taken in the case recently that is
in any manner different than those taken throughout the history
of this case.

4. Prejudice To The Parties

By failing to identify what, exactly, it would have the
district court do on its behalf, CVRA obscures the prejudice its
|ate intervention would create for the parties. To the extent
CVRA seeks to engage in litigation over reinbursenent rates,
paynment mnet hodol ogies, or any of the other itens on its list of

gri evances, the prejudice is clearly enornmous, as such attenpts
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will mre the parties in collateral litigation in a case that has
already settled the nerits of plaintiffs' clains. See, e.q.,
Bradley v. MIliken, 828 F.2d 1186, 1194 (6th Cr. 1987).

But even if CVRA did not seek any court orders, but only
wanted to participate informally in the on-going inplenmentation
di scussi ons anong the parties (a role for which intervention as a
full party is not appropriate), such participation would be
prejudicial to the parties to the extent CVRA intends to use
t hese di scussions as a forum for |obbying for changes in its
contractual relationship with the State. The parties have enough
to do in overseeing the inplenmentation of the detail ed consent
decree and Community Devel opment Plan. The parties should not be
forced to involve thenselves in the details of CVRA's
tangentially-rel ated agenda (such as obtaining a witten
menor andum of under st andi ng, increasing rates, or securing a
particul ar paynment nethodology). To the extent these issues have
a direct inpact on the inportant purposes of the consent
decree—ensuring the safety and proper treatnent of residents in
the State's care—the parties have shown thenselves willing to
consi der providers' conplaints (see, e.d., R 215: Transcript of
St atus Conference of Feb. 12, 1998, Vol. I, at 138, J. A 299
(CVRA al l owed to make presentation of conplaints at a status
conference); R 318: Letter dated Nov. 4, 1999, J.A 393 (CMRA
permtted to submt report requesting additional resources for
behavi oral support services)). However, when the parties do not

believe that CVMRA's conpl aints have an inportant and direct
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I npact on the civil rights of the class nenbers, requiring them
to direct their attention to CMRA's concerns as a trade
organi zati on woul d severely prejudice the parties' ability to
devote their time and resources to the central purposes of the
decree.
B. CVRA's Interests Are Not Directly Inplicated In This

Case And Its Ability To Protect Those Interests Is
Unaf fected By The Court's Disposition & This Action

Even if CVRA's application were considered tinely, CMRA has
failed to identify any substantial, significantly protectable
interest that is directly inplicated in this case. Although CVRA
may have econom c and other interests affected by the decree, it
does not chall enge the content of the decree. |Instead, it
chal l enges other State decisions that are left by the settl enent
to the State's discretion. CWVMRA's interests in issues such as
the State's paynent mnethodol ogy are not directly affected by any
| egal action in this case. That is, "disposition of the action"
will not "as a practical matter inpair or inpeded the applicant's
ability to protect that interest.” Fed. R Cv. P. 24(a).

CVRA's ability to protect its interests in the course of its
contractual relationship with the State remai ns unaffected by the
court's disposition of this case —it retains the sane ability to
negotiate with state agencies or | obby the state |egislature as

any ot her governnent contractor.
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1. CMRA Does Not Have A Direct And Substantia
Economc O Requlatory Interest In This Litigation

It is not enough that a proposed intervenor have an interest
in the business decisions of one of the parties. Instead, that
interest nust be directly at issue in the litigation in which the

i ntervenor seeks to participate. See Gubbs v. Norris, 870 F.2d

343, 346 (6th Cr. 1989) ("[T]he proposed intervenor nust have a
direct and substantial interest in the litigation.") (enphasis

added) .

Here, CVRA's interests could only have been affected by the
"di sposition of the action” through the consent decree, which is
the court's final disposition of the case. But CMRA does not,
and cannot, conplain about the substance of that disposition now.
I nstead, CMRA's conplaints are with the decisions which the
consent decree has left to the State's discretion. For exanple,
t he consent decree neither requires nor prohibits the State from
devel opi ng a new paynent net hodol ogy or increasing paynent rates
or negotiating a nmenorandum of understanding with providers. The
court orders sinply require the State to provide certain services
and treatnment to the residents inits care and | eaves such
adm nistrative details to the State's discretion (R 349:
Menor andum Opi nion at 11-12, J. A 579-580). To the extent CVRA
conpl ai ns about burdensone regul ations that the decree itself

does not require,' these regulations are not a result of the

' |f CVMRA intends to conplain about regulations required to

i npl enent the decree, it would be attacking the decree itself,
which it has prom sed not to do, and cannot do at this late date
(conti nued. . .)
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litigation but rather the State's traditional state-law authority
to pronul gate regul atory requirenents and i npose them upon
providers.' CMRA may have a substantial interest in these
| ssues, but that does not ampunt to a direct interest in this
litigation, since the consent decree resulting fromthe
litigation has nothing to say about these issues.

Nor can CMRA claimto have a direct interest in the case
based on the terns of the contract its nmenbers have negoti at ed
with the State. CMRA argues that its interests are directly
affected by this case because its nenbers agreed to a termin
their contracts which requires themto continue to provide
services to certain recipients until the provider receives State
approval to discharge the resident (Appellant Br. 25-27). CMRA
argues that this provision amunts to an inpairnent of a
substantial interest of its nmenbers and, therefore, provides a
basis for intervention. |In support of this argunment, CRMA points
to the decision in Linton, which held that a group of nursing
homes coul d intervene to appeal an order inposing an extra-
contractual obligation upon the hones to continue to provide
Medi caid services to existing residents after the facility

w thdrew fromthe Medicaid program 973 F.2d at 1315.

(.. .continued)
in any event. See pp. 23-24, supra.

21t is difficult to see what basis the providers have for
conplaining that the State is inmposing new regul ati ons upon them
They specifically agreed to abide by such regulations in their
contracts (see R 311: Menorandumin Support of Mt. to
I ntervene, Exh. A at § A(1l), J.A 377).
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But CVRA's argunent m sses the crucial distinction —the
"l ock-in" provision in Linton was inposed by the court while the
provision in this case was created by a contractual agreenent
bet ween CVRA nenbers and the State. The nursing hones' interests
in Linton were clearly being inpaired by the "disposition of the

action." See 973 F.2d at 1319 ("[T]he district court's

acceptance of the 1990 State plan allegedly altered the terns of
t he provi der agreenent between the State and the novants.")
(enphasis added). In this case, however, any inpairnent of
interests caused by the purported "lock-in" provision' is not a
result of any court order—the consent decree does not require
this contractual termand, in any event, CMRA has pronised not to
chal I enge the requirenents of the consent decree—but rather by
the contract the providers negotiated with the State thensel ves.
CVRA cannot bootstrap its voluntarily assuned contract ual
obligations into a claimthat its interests have been inpaired by
the court's disposition of the action in this case.

2. CVRA's Ability To Protect Its Interests I's Not
| npai red By The Court's Disposition & This Case

For the sane reason CMRA cannot show a direct interest in

the litigation, it cannot showthat its ability to protect those

3 As the district court also observed, the purported "Il ock-
in" provision in this case has a significantly |ess substanti al
effect on providers' interests because it pernmits providers to
cease services with permssion fromthe State (and CVRA does not
all ege that the State has ever withheld this perm ssion or wll
likely do so in the future) and because this provision nust be
read in context with the providers' right to termnate the
contract for conveni ence upon 30 days notice (R 311: Menorandum
in Support of Mdt. to Intervene, Exh. A at 1Y D(3), E(17), J.A
381, 386).
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interests has been inpaired by the "disposition of the action.”
Fed. R Civ. P. 24(a). The threat to the applicant's interests
must cone fromthe court's "disposition of the action,” rather

than fromforces independent of the court. See, e.d., Hawaii -

Paci fic Venture Capital Corp. v. Rothbard, 564 F.2d 1343, 1345

(9th Cir. 1977); Babcock & WIlcox Co. v. Parsons Corp., 430 F.2d

531, 541 (8th Cr. 1970) (rule requires "that the intervenor be
potentially di sadvantaged by disposition of the main action").
Rul e 24(c)'s requirenent that the applicant attach a pl eadi ng

al so enphasi zes that the purpose of intervention is to influence
judicial orders that may affect the intervenor's interests.

For purposes of Rule 24, the "disposition of the action" has
al ready occurred and is enbodied in the consent decree.' CMRA
does not even claimthat the court's entry of the consent decree
has inpaired its interests or otherw se provides a basis for
intervention. Instead, it has candidly admtted that its

interests "only becone inpaired because of the actions of the

State during inplenmentation” (R 336: Response to Opposition to
Intervention at 3, J.A 553 (enphasis added); see al so Appel | ant

Br. 15 ("It was only at the point when renedial phase

negoti ations required services * * * put did not provide

' There are no other pending judicial proceedings that could

inmpair any interests applicants may have. A final judgnment has
been entered. The tinme to appeal it has passed and, in any
event, applicants state that they have no interest in appealing

t he judgnent or consent decree (R 311: Menorandum in Support of
Mot. to Intervene at 6, J. A 368; R 314: Consent to Settl enent
Agreenent, J.A 390). Moreover, there are no outstandi ng notions
to nodify the decree or issue further orders or other relief.
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sufficient funding, * * * that CVRA had an i ndependent interest
I n the proceeding"”) (enphasis added); Appellant Br. 27 ("Clearly
the contractual rights of CMRA' s constituent nmenbers may be
i mpai red by the ongoing renedial negotiations.") (enphasis

added)) .

But, as di scussed above, see pp. 12-17, supra, Rule 24(a)
authorizes intervention into the litigation, not the private
negoti ati ons of sonme or all of the present parties. See Dodson
v. Salvitti, 77 F.R D. 674, 676 n.1 (E.D. Pa. 1977). Any threat
posed by the current parties' private negotiations does not
qualify as an inpairnent of interests caused by "the disposition
of the action." [|d. at 676.

It does not matter that these conpliance di scussions are
soneti mes conducted during the course of the periodic status
conferences with the court. These conferences sinply provide a
forumat which the parties discuss the State's progress and
additional steps the State should undertake to pronote conpliance
with the decrees. The status conferences do not result in any
new court orders, only a "Status Conference Report” which
menori al i zes the voluntary undertaki ngs of the parties (see,
e.dg., R 392: Status Conference Report No. 15 (descri bing
presentations by parties and stakehol ders and noti ng that
"[b] ased on concerns or issues raised during this status

conference, the parties have agreed to the follow ng actions")

(emphasi s added); R 387: Status Conference Report No. 14 (sane);
R 375: Status Conference Report No. 13 (sane)). The consent
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decree sets forth separate and distinct nmechani snms for seeking
judicial relief (see R 327: Consent Decree at T X(B)(1), J.A
536 (except in exigent circunstances, the parties will privately
confer over any conpliance di sputes, then seek nediation with the
magi strate judge, prior to "bringing an enforcenent action");
T X(B)(2), J.A 536-537 (if conciliation and nedi ation are
unsuccessful, a party nmay "seek[] redress with the Court"”
including "further injunctive relief" or "additional relief");
T X(B)(11), J.A 539 (parties may seek nodification of decree by
notion)). Thus, to the extent these status conferences result in
changes in the State's behavior, sone of which nay affect CVRA' s
i nterests, those changes are not a result of "the disposition of
the action” within the nmeaning of Rule 24(a).

Put another way, CVRA's "ability to protect [its] interest”
in receiving higher reinbursenent rates or achieving its other
goals is not inpaired by the court's disposition of this case.
CVRA's ability to protect its interests m ght arguably be
enhanced by permtting intervention, but CMRA nust show that
absent intervention its ability to protect its interests may

actually be inpaired. See Babcock & WIlcox Co., 430 F.2d at 542.

It cannot nmake this show ng because denying CVRA'sS notion to

I ntervene sinply | eaves the providers in the sane position as any
other state contractor. To the extent CMRA believes that the
State's failure to enter into a Menorandum of Agreenent, or
revanp its paynent nethodol ogy, violates the |egal rights of the

providers, nothing in the court's disposition of this case
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inmpairs CVRA's ability to file a separate action (presumably in
state court) to nmake those clains. See, e.q., Shea v. Anqulo, 19
F.3d 343, 347 (7th Cr. 1994) (ability to protect interests not
i mpai red when proposed intervenor's ability to assert its clains
in a separate proceeding is not inpaired); Mdune v. Shamah, 593

F.2d 482, 486 (3d Cr. 1979) (sane); SEC v. Everest Managenent

Corp., 475 F.2d 1236, 1239 (2d Gr. 1972) (same); 7C Charles Al an
Wight et al., Federal Practice and Procedure 8§ 1908, at 305-312
(1986) (sane). To the extent CVRA | acks a | egal basis for its
demands, it may still seek to advance its interests in the

ordi nary course of contract negotiations with the State or

t hrough | obbying efforts in the state capitol. See Wade v.

&ol dschmi dt, 673 F.2d 182, 186 (7th Cir. 1982) ("The ability of

applicants to assert the econom c, safety, and environnental
interests they allege is not inpeded nor inpaired by refusal to
grant themintervention. Applicants can present these interests
to the governnental bodies * * *. The defendants, governnental
bodi es, not the courts, are required by statute to eval uate and
nmake decisions as to the priority of the various
consi derations.").

C. The Present Parties Adequately Represent Any Interest

In The Adequacy O Resources To Conply Wth The Terns
O The Consent Decree

Finally, CMRA' s brief suggests that it should be permtted
to intervene in order to protect the class nenbers' interest in
maki ng sure that adequate resources are available in the

community for their care (see Appellant Br. 16 (CVMRA proposes to
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i ntervene to "insure that individuals receive tinely and
appropriate services.")). OCMRA suggests that it was only
recently that it became clear that these interests were being
endangered by the State's refusal to increase reinbursenent rates
and provide additional conmunity resources. Despite providers
concerns about the welfare of their clients, this is not an
i nterest that supports intervention by CVRA

"The interest required for intervention nust belong to the
i ntervenor rather than an existing party to the lawsuit; the
presence of harmto a party does not permt himto assert the
rights of third parties in order to obtain redress for hinself."

Bush v. Viterna, 740 F.2d 350, 355 n.9 (5th Cr. 1984). See also

Keith v. Daley, 764 F.2d 1265, 1268 (7th Cr. 1985) (sane).

Clearly, the interest in adequate care belongs to the cl ass
menbers. The class nenbers' interests are nore than adequately
protected by the broad array of plaintiffs currently joined in
the case. The class representatives are charged with the prinmary
authority and duty to represent the interests of the class
nmenbers. The United States is obligated, by statute, to
prosecute this action to "insure the mninmmcorrective measures
necessary to insure the full enjoynent” of the class nenbers
federal rights. 42 U S.C 1997a(a). Finally, the Parent
Guardi an Association is also a party to the case and has a
significant stake in ensuring the adequacy of comunity care for

its nenbers' children
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CVRA does not contest that all of these parties share the
common goal of ensuring that class nenbers in community
pl acenments receive the care required by the consent decree and
t hat adequate resources are available to ensure conpliance with
the settlenent agreenent (see, e.qg., Appellant Br. 29 n.8 ("CWVRA
and the Parent Cuardi an Association agree * * * that pl acenent
nmust be acconpani ed by sufficient resources to protect the
individual.")). For this reason, CMRA nust overcone "the
presunption of adequacy of representation that arises when the
proposed intervenor and a party to the suit . . . have the sane

ultimte objective." Bradley v. MIliken, 828 F.2d 1186, 1192

(6th Cr. 1987) (citation and internal quotation marks omtted).
In this case the district court correctly concl uded t hat
CVRA did not neet this burden (R 349: Menorandum Opi nion at 14,
J.A 582). There are sound reasons to believe that the present
parties will adequately protect the class nenbers from i nadequate
care in community caused by |lack of resources. The consent
decree negotiated by these parties specifically requires the
State to "ensure that the community placenment for each and every
citizen neets the individual needs of the citizen" (R 327:
Consent Decree at § V(A)(9), J.A 490; see also R 349
Menor andum Opi nion at 4, J.A 572). The decree creates extensive
reporting and nonitoring nechanisns to ensure the adequacy of
care and to identify the causes of any inadequacy when it occurs
(R 327: Consent Decree at § X, J.A 529-540). For exanple, the

decree created a Quality Review Panel, conposed of expert
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professionals, that is charged with nonitoring inplenmentation of
the decree (R 327: Consent Decree at § X(A(1)-(2), J.A 529-
531). The Panel systematically reviews conditions and care of
i ndividuals within the comunity placenments on a regul ar basis
and submits the results of its reviews to the parties and the
court (R 327: Consent Decree at T X(A)(3)(d), J.A 534-535).
Parents of the class nenbers, who have frequent contact with
their children in the community settings and a conpelling
interest in their care, are full parties to this case and are
enpowered to bring any problens regardi ng the adequacy of
resources to the attention of the other parties and the court
(see R 327: Consent Decree at T X(B)(1),(2), J.A 536-537).

The United States and its expert consultants al so nonitor
conditions in the conmunity and have extensive experience in
simlar cases fromwhich to judge the adequacy of resources.

To rebut the presunption of adequate representation, and to
counter the evidence of adequate representation in the context of
this case, CMRA presented no evidence other than the vague,
unsupported assertions of its executive director that "rates
continue to be paid on an arbitrary basis,” that "the state woul d
not properly recognize the additional legitinmte cost of
providing services to these individuals,” and that "[t]he state
has failed to enploy, contract for or otherw se provide an
adequat e anobunt of [needed] resources"” (R 312: Schuster
Affidavit at 2, J.A 388). But CWRA acknow edges that the

parties have considered its conplaints as part of the inforna
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I npl ement ati on process (see Appellant Br. 6 (CVRA permtted to
participate in a status conference to discuss its funding
concerns); Appellant Br. 6 (CVRA pernitted to file a "l engthy
docunment with the court regardi ng behavioral support”)). That
the parties have not granted CVRA all the access to these
proceedings that it would |ike denonstrates that the parties
understand that CVMRA has interests to pronote beyond the welfare
of its clients. That the parties have not agreed with all of its
conplaints sinply shows that the parties may not agree with
CVRA' s view that problens existing wwth the community services
are caused by insufficient reinbursenent rates or tied to CVMRA' s
ot her conplaints. But nothing CVRA presented to the district
court denonstrated that these di sagreenents anobunted to an
abdi cation of the parties' responsibility to protect the
i nterests of the class nenbers.

The district court, which was intimately famliar with the
ability of the present parties to evaluate conditions and the
diligence with which they have fulfilled their nonitoring duties,
did not error in concluding that the present parties adequately
represented any interest in assuring adequate resources to

provide for the care of the class nenbers.
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CONCLUSI ON
For the reasons stated above, the district court's denial of
appellant's notion to intervene should be affirned.
Respectful ly subm tted,
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