IN THE UNI TED STATES COURT OF APPEALS
FOR THE SECOND Cl RCUI T

No. 99-7619
REG NA A. SCHAEFER,
Plaintiff-Appellee
V.
THE STATE | NSURANCE FUND; MARTIN A. FISCHER, ESQ; CECILIA E
NORAT; RAYMOND C. GREEN, ESQ ; ALBERT K. DI MEGLI G AND THE STATE
OF NEW YORK

Def endant s- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF NEW YORK

BRI EF FOR THE UNI TED STATES AS AM CUS CURI AE SUPPORTI NG APPELLEE
I N PART AND URG NG THE COURT TO VACATE AND REMAND

| NTEREST OF THE UNI TED STATES

Plaintiff, an individual who has Type 2 Di abetes Ml litus,
al l eges that her public enployer term nated her enploynment in
violation of Title Il of the Anericans with Disabilities Act of
1990 (ADA), 42 U.S.C. 12131-12134 (JA 13).Y The Departnent of
Justice is responsible for issuing regulations inplenenting
Titles Il and Il of the ADA. See 42 U S.C 12134, 12186(Dhb).
The Departnent is also responsible for enforcing Titles Il and
1l through litigation and for providing technical assistance.

See 42 U.S.C. 12188(b), 12206. The United States, therefore, has

Y “JA " refers to the page nunber of the Joint Appendi x.
“Br. __ " refers to the page nunber of the Brief filed by the
Appel | ant s.
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an interest in ensuring that courts properly interpret the scope
of protection that the ADA provides to persons with disabilities.
STATEMENT OF THE | SSUE

Whet her plaintiff, who prevailed before a jury on her ADA
cl ai m based on instructions that were incorrect in |ight of
subsequent Suprene Court precedent, should have the opportunity
to prove her claimunder the appropriate | egal standards.

STATEMENT OF THE CASE

1. Since at |east 1990, plaintiff Regina Schaefer has had
Type 2 Diabetes Mellitus (Type 2 diabetes) (JA 508, 511). In
March 1991, she was hospitalized for several days due to
conplications arising fromthe disease (JA 529, 533). During the
time period at issue here, Schaefer took a prescribed nedication
called Mcronase (al so known as dyburide) to control the effects
of her diabetes (JA 511).

2. Fromapproximately 1973 to 1991, Schaefer worked at the
New York OFfice of General Services as an office clerk (JA 515-
533). After her office was targeted for a reduction in force, in
April 1991, Schaefer took a probationary job as a file clerk with
defendant State Insurance Fund (JA 534). Near the end of her six
nont h probati onary period, her supervisor told her that she
probably woul d not be retai ned because of her unsatisfactory job
performance (JA 544-545). In Septenber 1991, Schaefer obtained
anot her probationary position as a keyboard specialist with the

sane office (JA 545-547). On March 11, 1992, at the conclusion
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of her probationary period, Schaefer’s enploynent was term nated
(JA 555-556).

Having | ost her health care benefits, Schaefer was unable to
purchase the prescribed di abetes nedi cation and could not take it
on a regular basis (JA 563-564). As a result, she becane very
ill and al nost died (JA 564-565, 580-584).

3. Schaefer filed suit in January 1995, alleging, inter
alia, that defendants discharged her in violation of Title Il of
the ADA (JA 13).% Plaintiff alleged generally that she was a
person with a disability under the ADA and al so that she was
“percei ved by her supervisors and co-workers as suffering froma
disability” (JA 16-17).

On March 19, 1998, the district court denied defendants’
notion for sunmmary judgnment (JA 489-506). Noting that plaintiff
had suffered serious conplications when she had not taken
nmedi cati on, the court concluded that there was “no question that
plaintiff’s condition when uncontrolled by nedication does limt
major life activities, but when controlled it does not” (JA 500).

Noting that the Second Circuit had not spoken on the issue,¥ the

z Title I'l of the ADA, which prohibits discrimnation by
public entities, took effect on January 26, 1992, and therefore
was in effect when Schaefer was termnated in March 1992. See 42
U S C 12131 note (citing Pub. L. No. 101-336, § 205(a), 104
Stat. 338).

¥ Six nonths after the district court’s decision, the Second
Circuit held that whether a person is disabled should be assessed
wi thout regard to the availability of mtigating neasures or

sel f-accommpdations. See Bartlett v. New York State Bd. of Law
Examirs, 156 F.3d 321, 329 (1998), vacated and remanded for
reconsideration, 119 S. C. 2388 (1999).
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district court ruled that mtigating neasures should not be
considered in determ ning whether plaintiff’s condition
substantially limted a major life activity (JA 500-502). The
court relied on statenents in the |egislative history of the ADA,
t he applicable regul ations, and the decisions of the majority of
courts of appeals that had considered the issue (JA 500-502).
Appl ying that standard, the court held that Schaefer was disabl ed
under the first prong of the ADA's definition of disability (JA
502) .

4. In Novenber 1998, Schaefer’s clains proceeded to trial
(JA 508). Schaefer presented evidence that, as a result of her
di abetes, she had to visit her doctor approximtely every two
weeks (JA 538-541). As a result, Schaefer contended, she was
forced to use her sick leave as it accrued (JA 553). Although
she never used nore sick | eave than that to which she was
entitled, her accrued sick | eave was sonetines |ower than the
target that Schaefer’s supervisor had established for the office
(JA 197-198, 793-794). Schaefer also presented evidence that
when her supervisor reprimanded her about using too nuch of her
sick | eave, she told the supervisor that she was a di abetic and
that she had to use her sick |eave for nedical appointnents
approximately every two weeks (JA 536, 786).

Plaintiff argued that she was term nated because of her
di abetes. In the alternative, plaintiff argued that defendants

fired her for using her sick leave, and thus failed to reasonably
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accommodat e her need to use nore sick |eave than the average
enpl oyee. Defendants contended that Schaefer was frequently
absent and that she was fired because her work performance was
unsati sfactory (JA 786-792).
The court instructed the jury that Schaefer was a person
with a disability within the nmeani ng of the ADA:

The ADA defines “disability” as (A) a physical or
nmental inpairment that substantially limts one or nore of
the major |ife activities of such individual; (B) a record
of such an inpairment; or (C being regarded as having such
an i npai rnent.

| charge you that the plaintiff has a disability within

the neani ng of the statute and that she is otherw se
qualified for the position.

(JA 761) (enphasis added). The jury found that defendants had
termnated plaintiff’s enploynment in violation of the ADA and
awar ded $70, 000 i n damages (JA 774). The court entered a final
j udgnent awardi ng Schaefer $87,298.55 ($70, 000 plus prejudgnment
interest), and awardi ng $149,000 in attorneys’ fees (JA 797-798).
Def endant s appeal ed.

5. While defendants’ appeal was pending, the Suprene

Court decided Sutton v. United Air Lines, Inc., 119 S. C. 2139

(1999), and Murphy v. United Parcel Service, Inc., 119 S. C

2133 (1999). The Court held, contrary to the decision of the
district court below, that corrective and mtigating neasures
shoul d be considered in determ ning whether an individual is
substantially limted in a major life activity. See Sutton, 119

S. . at 2146-2149; Murphy, 119 S. . at 2137.
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SUVWARY OF ARGUMENT

1. Persons with diabetes were clearly within the group of
persons Congress intended to protect by enacting the ADA. The
| egi slative history of the ADA reveal s that Congress believed
t hat persons with di abetes had been unfairly discrimnated
agai nst in enploynment because of their nmedical condition and
i ntended that those persons with di abetes be protected by the
Act .

Not hing in the Suprenme Court’s decisions in Sutton and
Mur phy hol ds that persons with diabetes are no | onger protected
by the Anmericans with Disabilities Act. On the contrary, the
Suprene Court enphasized that trial courts should not make
categori cal decisions based on the disease but nust, in each
case, make an individualized determ nati on whether the person
with an inpairnment is substantially limted in a major life
activity. In sone cases, persons with diabetes who are taking
nmedi cation nmay still be disabled under the first part of the
t hree-pronged definition found in Section 12102 of the ADA
ei ther because the nedication does not alleviate all the effects
of their inpairnment, or because the nedication itself causes
di sabling side effects.

In addition, persons with diabetes nmay be covered by the
statute because they have a record of, or are regarded as, being
di sabl ed under the second and third prongs of the definition.

Qut of m sunderstanding or bias, enployers may harbor nyths,
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fears, and stereotypes about diabetes and those who have it. As
Congress recogni zed, such attitudes may | ead enpl oyers to
unfairly exclude or discrimnate against individuals with
di abetes. Moreover, persons with diabetes may well have a record
of a substantially limting inpairnent even if, at present, the
ef fects of diabetes appear to be under control.

2. At the time of the district court’s summary judgnment
ruling, the case law, the legislative history of the ADA, and the
i npl enenting regulations all supported the view that nmitigating
measures shoul d not be considered in determ ni ng whether an
i ndi vi dual was substantially limted in a ngjor life activity.
| ndeed, this Court had ruled to that effect by the tinme of trial
in this case. The Supreme Court’s decision in Sutton made a
significant change in the law. Since this case was tried under
an erroneous view of the law, it is appropriate to vacate the
j udgnment below. But that should not be the end of the case. It
shoul d be remanded to the district court for further proceedings,
whi ch shoul d i nclude an individualized determ nati on whet her
Schaefer is a person with a disability under the correct
st andar ds.

ARGUVMENT

THE JUDGVENT SHOULD BE VACATED AND THE CASE SHOULD BE REMANDED TO
THE DI STRI CT COURT FOR FURTHER PROCEEDI NGS

The court’s instruction to the jury that, as a matter of
law, plaintiff was a person with a disability, was prem sed on

the now erroneous view that mtigating neasures should not be
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considered in determ ning whet her Schaefer’s diabetes
substantially limted a major life activity. Because this error
of law may have affected the verdict, it is appropriate to vacate
the judgnent. But this Court should not accept the State’s
argurment that the judgnment should be reversed and the case
di sm ssed.

To reach its verdict for Schaefer, the jury had to find
either that (1) defendants fired Schaefer because she had
di abetes or (2) Schaefer, because of her diabetes, was entitled
to a reasonabl e accommodation to use her sick |eave as it accrued
for her appointnents to see her doctor, and defendants refused to
nodi fy their sick | eave accrual policy as it applied to Schaefer
to accommodat e that request (JA 759-760). The State does not
chal l enge the jury’'s necessary finding that there was a causal
connecti on between Schaefer’s diabetes and her term nation. The
jury clearly rejected the State’s proffered reasons for her
firing. Nor does the State question the court’s instruction to
the jury (JA 761) that Schaefer was “qualified” for the position.
Thus, on remand, if the jury finds that Schaefer is a person with
a disability, she may well succeed in establishing all of the

elenents of a violation of the ADA



A Persons Wth D abetes Mellitus WII Oten Meet The
Definition O Disability Wthin The Meaning O The Americans
Wth Disabilities Act

Title I'l of the ADA prohibits discrimnation by public
entities against a “qualified individual with a disability.”

42 U.S.C. 12132. The ADA defines “disability” as:

(A) a physical or nmental inpairment that substantially
l[imts one or nore of the major life activities of [an]
i ndi vi dual ;

(B) a record of such an inpairnent; or

(C being regarded as havi ng such an inpairnent.
42 U.S.C. 12102. Because diabetes is a “physiol ogi cal disorder
or condition” that affects a nunmber of body systens, including

t he digestive system see pp. 11-14, infra, it is an inpairnent.

See Bragdon v. Abbott, 524 U. S. 624, 632 (1998) (citing 45 C.F.R
84.3(j)(2)(i) (1997)) (discussing definition of inpairnent); H R
Rep. No. 485, Pt. 2, 101st Cong., 2d Sess. 52 (1990) (diabetes is
an inpairment); H R Rep. No. 485, Pt. 3, 101st Cong., 2d Sess.
28 (1990) (same); S. Rep. No. 116, 101st Cong., 1st Sess. 22
(1989) (sanme). The relevant consideration is, therefore, whether
an individual with diabetes has a disability under one of the
three alternative definitions set forth in the ADA

1. The Legislative History OfF The ADA Reveal s That

Congress I ntended That Persons Wth Di abetes Wul d Be
Wthin The Cass OfF Persons Protected By The Act

The | egislative history of the ADA nmakes cl ear that Congress
both i ntended and anticipated that persons w th di abetes woul d,
in at | east some circunstances, be persons with disabilities

within the neaning of the ADA. Prior to enacting the ADA
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Congress heard testinony that persons with diabetes suffered
di scrimnation and needed protection.? A nunber of the
| egislative reports noted that persons with di abetes were often
wrongly deni ed jobs because of their nedical condition. The
Senate Report noted that “individuals with controlled di abetes or
epi | epsy are often denied jobs for which they are qualified.
Such denials are the result of negative attitudes and
msinformation.” See S. Rep. No. 116, supra, at 24. Sone
| egi sl ative reports, in explaining the ADA provision that
restricts enployers frominquiring as to whether a prospective
applicant has a disability, further noted that enployers had
often used i nformati on about an applicant’s physical or nental
condition “to exclude applicants with * * * so-call ed hi dden
disabilities such as * * * diabetes * * * before their ability to
performthe job was even evaluated.” See id. at 39; see also
H R Rep. No. 485, Pt. 2, supra, at 72; H R Rep. No. 485, Pt. 3,
supra, at 42. Not surprisingly, both the legislative reports and

the floor statenments of individual |egislators reflect a

y See, e.q9., The Anericans with Disabilities Act of 1989:

Joint Hearing on HR 2273 Before the Subcomm on Enpl oynent
Qpportunities and the Subcomm on Sel ect Educ. of the House Comm
on Educ. and Labor, 101st Cong., 1st Sess. 103 (1989) (testinony
of Arlene B. Mayerson) (citing Jackson v. Miine, 544 A 2d 291
(Me. 1988)); Anericans with Disabilities Act: Hearing Before the
House Comm on Small Bus., 101st Cong., 2d Sess. 149 (1990)
(same); Anericans with Disabilities Act of 1988: Joint Hearing
Bef ore the Subcomm on the Handi capped of the Senate Comm on
Labor and Human Resources and the Subconm on Sel ect Educ. of the
House Comm on Educ. and Labor, 100th Cong., 2d Sess. 11-12
(1988) (testinony of Tony Coel ho).
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consensus that persons with di abetes would often be protected by
the ADA. See, e.9., HR Rep. No. 485, Pt. 2, supra, at 52; S.
Rep. No. 116, supra, at 24; 135 Cong. Rec. S10,779 (daily ed.
Sept. 7, 1989) (statenent of Sen. Donenici); id. at S10, 801
(statenment of Sen. Conrad).
2. Di abetes Is A Serious D sease Wich WIIl Oten

Substantially Limt A Major Life Activity, Even Wen
Persons Take Medication To Control Its Effects

G ven the clear congressional purpose to protect persons

with diabetes, the Court’'s decision in Sutton v. United Air

Lines, Inc., 119 S. . 2139 (1999), cannot be read to hold that

di abetes can never be a disability. 1d. at 2149. |In Sutton, the
Suprene Court enphasized that the use of nedication or other
mtigating neasures does not necessarily mean an individual is
not disabled. See ibid. Rather, determ ning whether a person is
substantially limted in a mgjor life activity requires a case by
case determ nation as to whether, “notw thstanding the use of

[ medi cation or other mitigating nmeasures], th[e] individual is
substantially limted in a mpjor life activity.” 1lbid. The
Court noted that “individuals who take nedicine to | essen the
synptons of an inpairnent so that they can function [ may]
nevert hel ess remain substantially limted.” 1lbid. The Court

di scussed di abetes as an exanple in explaining that disabilities

shoul d be subject to a case-by-case determnation.? |bid.

5 Since Sutton was deci ded, courts have concl uded that

plaintiffs wwth inpairnments, the effects of which were partially
(conti nued. . .)
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A consideration of the nature of diabetes nmakes clear that
It can substantially limt a myjor life activity, even when an
i ndi vidual is taking nmedication. Diabetes Mellitus is an
i ncurabl e nmedi cal disorder that inpedes the body’'s ability to
nove gl ucose fromthe bloodstreaminto the cells, thus affecting
t he body's netabolism of carbohydrate, protein, and fat. See

D abetes Mellitus: A Fundanental and dinical Text 251 (Derek

LeRoith et al. eds., 1996); Joslin's Diabetes Mllitus 193 (C

Ronal d Kahn & Gordon C. Weir eds., 13th ed. 1994); Bonbrys v.
Cty of Toledo, 849 F. Supp. 1210, 1214 (N.D. Chio 1993).

Persons with di abetes have trouble secreting or using insulin, a
cruci al hornone that “drives” glucose fromthe bl oodstreaminto

the cells where it is netabolized. See Diabetes MIllitus, supra,

at 263; Anerican D abetes Ass'n, Mdical Managenent of Type 1

D abetes 12-14 (3d ed. 1998). In Type 1 di abetes, the pancreas
fails to secrete sufficient insulin. See id. at 12. |In Type 2
di abetes, al so known as adult onset diabetes, the body nakes sone
insulin, but it either makes too little, has trouble using the

insulin, or both. See D abetes Mllitus, supra, at 253; Joslin's

D abetes Mellitus, supra, at 195.

=l (...continued)

control | ed by medication, had raised triable issues as to whet her
they were substantially limted in a major life activity even
after taking into account the effects of the nedication. See,
e.qg., Taylor v. Phoenixville Sch. Dist., 184 F.3d 296 (3d Cr.
1999).
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The lack of and/or inability to use insulin causes
abnormally high | evels of glucose to remain in the blood. This
condition, known as hyperglycem a, causes excessive urination and
extrene thirst in the short termand may al so be acconpani ed by

severe exhaustion, difficulty breathing, nausea, |ack of

appetite, and blurred vision. Anerican D abetes Association

Conplete Guide to Di abetes 170 (David B. Kelley et al. eds.,

1997). If the hyperglycema is not treated effectively, |ong
term consequences may i nclude wei ght |oss, kidney damage,

bl i ndness, severe swelling, |loss of circulation due to hardening
of arteries, nerve cell damage, |oss of consciousness, heart
attack, stroke, and death. See id. at 293-294. Type 1 diabetes
is generally treated through insulin injections, see id. at 36,
while Type 2 diabetes is often treated by insulin or various oral

medi cati ons, see American D abetes Ass'n, ©Medical Mnagenent of

Type 2 Diabetes 56-68 (4th ed. 1998).

The use of insulin and some oral nedications, however, can
cause too nuch glucose to cross the cell nenbranes, resulting in

hypogl ycem a. See Medi cal Managenent of Type 2 Di abetes, supra,

at 56-68. Hypoglycem a (conmonly referred to as "l ow bl ood
sugar") may cause a number of serious synptons, including
confusion, slurred speech, excessive hunger, convul sions,
trenors, palpitations, unconsciousness, or cona. See Mdical

Managenent of Type 1 Di abetes, supra, at 135-136; Medical

Managenent of Type 2 Di abetes, supra, at 124; Bonbrys, 849 F




- 14 -
Supp. at 1214. In addition to possibly using insulin and/or
ot her nedication, those with di abetes generally nust use sone
conbi nati on of diet and exercise, coupled with regular bl ood
sugar nonitoring, to maintain their blood sugar within safe

| evel s. See Conplete Guide To Di abetes, supra, at 34; Bonbrys,

849 F. Supp. at 1214.
Al t hough the adverse effects of diabetes can often be
mtigated through the neasures di scussed above, the disease is

never cured. See Complete GQuide to D abetes, supra, at 43.

Controlling glucose | evels by these vari ous nmeans can never
replicate what the body does naturally in persons w thout

di abetes. Moreover, the nitigating neasures are not al ways
effective and do not always conpletely elimnate the adverse
effects of the disease. See id. at 43, 50. Even with proper
medi cations and attentive nonitoring of blood sugar |evels,
persons with di abetes nay soneti mes experience severe
hyper gl ycem a or hypoglycem a. See id. at 156, 323.
Complicating the task of managi ng di abetes is that an individual
may feel fine and be unaware that high or | ow blood sugar is
severely damagi ng certain body systenms. See id. at 151; Bonbrys,
849 F. Supp. at 1213-1214. Even with the use of mtigating
measures, persons with diabetes are significantly nore |ikely

t han persons in the general population to devel op heart di sease
and cardi ovascul ar conplications, retinopathy (a disease of the

retina that can eventually cause blindness), kidney disease,



- 15 -
damage to the nervous system abnormally severe infections, and
severe foot ulcers, which, if not properly treated in tinme, may

make anputation of the foot or | eg necessary. See Harrison’s

Principles of Internal Medicine 2074-2078 (Anthony S. Fauci et

al. eds., 14th ed. 1998); Conplete Guide to D abetes, supra, at

33, 299-319. Diabetes also sonetines adversely affects
reproduction and sexual function. See id. at 321-360.

In sum many persons whose di abetes is partially controlled
by medication may still be substantially limted in at | east one
major life activity. The nedication may not conpletely control
their condition, or it may cause hypogl ycem a or other side
effects that substantially limt a major life activity.

3. Many Persons Wth Di abetes May Al so Be “Regarded As”

Having, O Have A Record O, A Substantially Limting
| npai r nent

In addition, the ADA protects plaintiffs who suffer adverse
enpl oyment deci si ons because their enployer regards them as
having a substantially limting inpairnent, or because the person
has a record of a substantially limting inpairnent. See 42
U S. C 12102(2); Sutton, 119 S. C. at 2149. Persons with
di abetes may well fall under one of these parts of the
definition.

First, given the relative conplexity of diabetes and the

vari ety of ways that people respond to it, see Conplete Guide to

D abetes, supra, at 32, there is a danger that enployers may act

on the basis of “stereotypic assunptions not truly indicative of
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* * * jindividual ability.” See 42 U S.C. 12101(7); School Bd. of

Nassau County v. Arline, 480 U S. 273, 284 (1987). For exanpl e,

enpl oyers may wongly assume that persons with di abetes cannot
performa job without taking into consideration their mtigating
nmeasures or their individual abilities. Simlarly, an enployer
may unfairly assume that persons with Type 2 di abetes have their
condition solely because they don't control their diet or weight.
Even if the enployer’s perception is erroneous, it could
constitute a “negative reaction[] * * * to the inpairnent” which
could be “as handicapping as * * * the physical limtations that
flow fromactual inmpairment.” See id. at 283-284. The

| egi sl ative history indicates that Congress believed that persons
wi th diabetes mght suffer fromsuch discrimnation. See S. Rep.
No. 116, supra, at 24 (recognizing that persons with di abetes may
be regarded as having substantially limting inpairnents); id. at
39; see also HR Rep. No. 485, Pt. 2, supra, at 72; H R Rep.

No. 485, Pt. 3, supra, at 42.

Second, many persons with di abetes may have a record of a
substantially limting inpairnent, even though the diabetes is
presently controlled. For exanple, persons who have been
hospitalized in the past for their diabetes or its conplications,
such as Schaefer, may require specialized nedical care or
nonitoring to ensure they do not suffer a rel apse, even if at
present their condition appears to be under control. Depending

on the care and nonitoring required, enployers nay be unwilling
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to reasonably accommopdat e an enpl oyee’s need for such nedical
care. Furthernore, an enployer mght refuse to hire an
i ndividual with a record of hospitalization or other health
problens for fear that the person will require hospitalization or
ot herwi se becone severely ill again, which could constitute
unl awf ul di scrimnation based on the individual’s record of a
substantially limting inpairnent. Cf. Arline, 480 U S. at 281.

B. Plaintiff May Be Able To Show That She Is A Person
Wth A D sability

In light of the above considerations, plaintiff may well be
able to establish that she is a person with a disability under
one of the definitions of disability in Section 12102 of the ADA
First, plaintiff may be able to establish that she is
substantially limted in a ngjor life activity notw thstandi ng
the mtigating neasures she takes to control her diabetes. Her
condition was sufficiently severe that she was hospitalized
twice. Furthernore, although she testified that her diabetes did
not affect her ability to hold a job, there was little in the
record concerni ng whether she still remains substantially limted
in one of the many life activities potentially affected by
di abetes. In fact, plaintiff presented evidence that her
di abetic condition required her to visit her doctor approximtely
every two weeks, requiring her to use nore accrued sick | eave

t han non-di sabl ed enpl oyees. See Taylor v. Phoenixville Sch.

Dist., 184 F.3d 296, 308 (3d Gr. 1999) (holding that plaintiff

who took nedication was still substantially limted where, inter
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alia, her condition was sufficiently serious that she had seen
her doctor 25 tines in the previous year).
Mor eover, the nedication that Schaefer takes, Mcronase, is
an oral nedication that commonly causes hypogl ycenmi a unl ess (and
sonetimes even if) appropriate precautions are taken. See

Physi ci ans’ Desk Reference 2496-2497 (53d ed. 1999). M cronase

may al so cause a nunber of other side effects in patients,

i ncludi ng gastroi ntestinal troubles, skin allergies, and other
significant problenms. See id. at 2497. Schaefer may suffer side
effects fromher nmedication that substantially limt one or nore
of her major life activities.

Second, Schaefer may be able to show that she was terni nated
because of one of the nyths, fears, and stereotypes that many
enpl oyers may hol d about the disease. She established that
def endants knew t hat she had di abetes. Furthernore, the jury
inplicitly rejected as a pretext defendants’ proffered
expl anation for her term nation.

Third, plaintiff’'s prior hospitalization for diabetes is a
record of a substantially Iimting inpairnment sufficient to make
her a person with a disability. See Arline, 480 U S. at 281
(hol di ng that person who previously had an inpairnment “serious
enough to require hospitalization” was a person wth a handi cap

under the “record of” prong of Rehabilitation Act).¥ Thus,

& The definition of handicap set forth in the Rehabilitation

Act is in all material respects identical to the definition of
(continued. . .)
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plaintiff may be able to prevail if she establishes that
def endants term nated her enpl oynent because of her di abetes or
as aresult of their refusal to grant her a reasonabl e
accomodat i on nade necessary by the previous nedical
conplications resulting fromher diabetes. |f Schaefer’s record
of hospitalization and severe conplications from di abet es
required her to visit the doctor frequently, for exanple, her
enpl oyer woul d have an obligation under the ADA to reasonably
accommodat e her need for this specialized care. The defendants’
failure to do so, by penalizing her for using nore sick | eave
than is used by the average enpl oyee, m ght constitute a
viol ati on of the ADA

C. The Case Should Be Remanded To The District Court So That It
Can Deternine What Further Proceedi ngs May Be Necessary

It appears that Schaefer did not fully devel op the above
alternative theories of liability in response to defendants’
summary judgnent notion or at trial. Gven the state of the |aw,
however, plaintiff was not required to do so. At the close of
briefing on defendants’ notion for summary judgnent on May 1,
1997, every court of appeals that had considered the issue had
held that mtigating nmeasures should not be considered in

determ ni ng whet her a person was substantially limted in a major

& (...continued)
dlsablllty contained in the ADA. See Bragdon v. Abbott, 118 S
Ct. 2196, 2202 (1998).
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life activity.” See Roth v. Lutheran Gen. Hosp., 57 F.3d 1446,

1454 (7th Gr. 1995); Holihan v. Lucky Stores, Inc., 87 F.3d 362,

366 (9th Cir. 1996), cert. denied, 520 U S. 1162 (1997); Harris
v. H& WContracting Co., 102 F.3d 516, 520-521 (11th G r. 1996).

The applicable regulations also directed that the determ nation
of whether an individual is substantially limted in a nmgjor life
activity be made without regard to mitigating neasures.? See 29
CF.R Pt. 1630, App., § 1630.2(j); 28 C.F.R Pt. 35 App. A §
35.104; 28 CF.R Pt. 36, App. B, §8 36.104. And by the time of

trial, the Second Crcuit had also held that whether a person is

u Simlarly, at the tine of the district court’s decision

denyi ng defendants’ notion for summary judgnent, the majority of
the courts of appeals had held that mtigating measures shoul d
not be considered in determ ni ng whether inpairnment substantially
limts a major life activity. Conmpare Arnold v. United Parcel
Serv., Inc., 136 F.3d 854, 859-866 (1st Cr. 1998) (mtigating
nmeasures shoul d not be considered); Mtczak v. Frankford Candy &
Chocol ate Co., 136 F.3d 933, 937-938 (3d G r. 1997) (sanme); Roth
v. Lutheran Gen. Hosp., 57 F.3d 1446, 1454 (7th Cr. 1995)

(sanme); Doane v. Gty of Omha, 115 F.3d 624, 627-628 (8th Gr.
1997) (sane), cert. denied, 522 U S. 1048 (1998); Holihan v.
Lucky Stores, Inc., 87 F.3d 362, 366 (9th Cr. 1996) (sane),

cert. denied, 520 U.S. 1162 (1997); and Harris v. H& W
Contracting Co., 102 F.3d 516, 520-521 (11th Cr. 1996) (sane);
with Sutton v. United Air Lines, Inc., 130 F. 3d 893, 902 (10th
Cir. 1997) (mtigating neasures nust be considered in determning
whet her inpairnment substantially limts a majjor life activity),
aff'd, 119 S. C. 2139 (1999); Glday v. Mecosta County, 124 F.3d
760, 767 (6th Gr. 1997) (Kennedy, J., concurring in part and

di ssenting in part); and id. at 768 (CGuy, J., concurring in part
and dissenting in part).

¥ The conmittee reports suggested a simlar result, with one

house report nmentioning di abetes as an exanple. See H R Rep.
No. 485, Pt. 2, supra, at 52 (“persons with inpairnments, such as
* * * djabetes, which substantially Iimt a major life activity
are covered under the first prong of the definition of
disability, even if the effects of the inpairnent are controlled
by medication”); H R Rep. No. 485, Pt. 3, supra, at 28.
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di sabl ed shoul d be assessed without regard to the availability of

mtigating neasures or self-accomobdations. See Bartlett v. New

York State Bd. O lLaw Exanirs, 156 F.3d 321, 329 (1998), vacated
and remanded for reconsideration, 119 S. C. 2388 (1999). Wth
the district court and this Court both having ruled that
mtigating neasures should not be considered, Schaefer
understandably Iimted her proof at trial to the effects of her
condition in its unnmtigated state.?

Courts decide cases before themin accordance with the |aw
that is in effect at the time of the decision. The Suprene
Court’s decision in Sutton significantly changed the law. The
case should, therefore, be remanded to the district court for it
to apply the new law to the facts.

In simlar circunstances, where an intervening decision
changes the | egal |andscape, courts have ruled that parties nay
be entitled to anend their pleadings or introduce additional

evidence in light of the new | egal standard. See, e.q.,

Y Al though the court stated that Schaefer’s condition when

controlled by nedication did not limt her major life activities
(JA 500), it is clear that neither the court nor Schaefer

exam ned in depth the extent to which Schaefer was substantially
limted in a mpjor life activity with her nmedication. Both
Schaefer and the court, in reliance on the lawin effect at the
tinme, focused their attention on Schaefer’s condition in its
unmtigated state. Now that the intervening change in the |aw
has rendered Schaefer’s unmtigated state irrelevant to the
guestion of whether she is substantially limted in a myjor life
activity, Schaefer should not be precluded fromintroduci ng new
evi dence on whether she is substantially limted even when taking
into consideration the effects of her nedication. Cf. Burlington
Indus., Inc. v. Ellerth, 524 U S. 742, 765-766 (1998).
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Burlington Indus., Inc. v. Ellerth, 524 U S. 742, 765-766 (1998)

(remandi ng case where plaintiff had relied on existing case | aw

t hat was superseded by Suprene Court decision); MIlipore Corp.

v. Travelers Indem Co., 115 F.3d 21, 34 (1st Gr. 1997); Burrel

v. Star Nursery, Inc., 170 F.3d 951, 956 (9th Gr. 1999); Coates

v. Sundor Brands, Inc., 160 F. 3d 688, 692 (11th Cr. 1998). Such

a course is probably appropriate here, particularly since
plaintiff structured her proof at trial in reliance on the
district court’s (and this Court’s) ultimately erroneous rulings.
The determ nation of the appropriate course of action should be
made in the first instance by the district court. “The district
court, with its extensive know edge of the facts and proceedi ngs
in this case, is in a far better position than [the court of
appeal s] to address and to first apply” new case | aw. Satcher v.

Honda Motor Co., 993 F.2d 56, 57 (5th Gr. 1993).

CONCLUSI ON
The judgnent shoul d be vacated and the case remanded for
further proceedings.
Respectful ly subm tted,

Bl LL LANN LEE
Acting Assistant Attorney General
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