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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 07-60732
UNITED STATES OF AMERICA,
Plaintiff-Appellee
V.
JAMES FORD SEALE,

Defendant-Appellant

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

EN BANC BRIEF FOR THE UNITED STATES AS APPELLEE

JURISDICTIONAL STATEMENT
A federal grand jury charged the defendant under 18 U.S.C. 1201(a) and (c).
The district court had jurisdiction under 18 U.S.C. 3231. Final judgment was
entered on September 18, 2007. The defendant filed a timely notice of appeal.
This Court has jurisdiction to review the district court judgment under 28 U.S.C.
1291.
STATEMENT OF THE ISSUES

On November 19, 2008, this Court issued a memorandum advising counsel
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to limit briefing and oral argument to the issue addressed by the panel, that is,
“whether the change in the statute of limitations for the federal kidnaping statute,
which was effected by the 1972 amendment to the federal kidnaping statute,
applies retroactively to [the defendant’s] 1964-1966 conduct” (Mem. 11/19/08).
On February 10, 2009, this Court asked counsel for the United States to also
address:

(1) whether the Supreme Court lacks constitutional authority to
transform a capital crime into a non-capital crime for all purposes
when Congress has exercised its constitutional prerogative to classify
the crime as capital and that classification is consonant with the
Eighth Amendment; and (2) whether, consequently, federal kidnaping
remained a capital crime for statute-of-limitations purposes after
United States v. Jackson, 390 U.S. 570 (1968), because the Court
held that 18 U.S.C. 1201°’s death penalty provisions violated a
defendant’s procedural rights under the Fifth and Sixth Amendments
but did not hold that the provisions violated the defendant’s
substantive rights under the Eighth Amendment.

(Order 2/10/09).> Additionally, this Court asked counsel for the United States to
address “whether this issue is properly preserved for en banc consideration,” and
“any other issues that might bear on the separation-of-powers question that

counsel determines appropriate” (Order 2/10/09).

' The Court’s memorandum is attached hereto as Exhibit A.

2 The Court’s order is attached hereto as Exhibit B.
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STATEMENT OF THE CASE

On January 24, 2007, a federal grand jury in the Southern District of
Mississippi returned an indictment charging the defendant, James Ford Seale, with
two counts of kidnaping, in violation of 18 U.S.C. 1201(a), and one count of
conspiracy to kidnap, in violation of 18 U.S.C. 1201(c), for his role, as a member
of the White Knights of the Ku Klux Klan of Mississippi, in abducting and killing
two young, African-American men on May 2, 1964.

The defendant moved to dismiss the indictment, arguing that the
prosecution was barred by the five-year statute of limitations applicable to non-
capital crimes, 18 U.S.C. 3282, because: (1) in 1968, the Supreme Court in United
States v. Jackson, 390 U.S. 570, struck down the death penalty provision of 18
U.S.C. 1201; and (2) in 1972, Congress repealed it. The United States argued that
the prosecution was timely because in 1964, at the time of the offense, kidnaping
was a capital crime subject to no limitation on prosecution, pursuant to 18 U.S.C.
3281. The district court denied the motion. On June 14, 2007, a jury found the
defendant guilty of all counts.

The defendant appealed. He raised numerous issues, including whether the
district court erred in denying his motion to dismiss based on the statute of

limitations. Oral argument was held on June 2, 2008, before Judges Davis, Smith,



and DeMoss.

On September 9, 2008, the panel issued a published opinion vacating the
defendant’s conviction and rendering a judgment of acquittal. See Slip Op. 20.°
The panel held that the 1972 amendment to 18 U.S.C. 1201, which reclassified
kidnaping as a non-capital crime, applied retroactively to make 18 U.S.C. 3282°s
five-year limitations period applicable to pre-1972 violations of the kidnaping
statute. See ibid. The panel therefore concluded that the 2007 indictment of the
defendant for his 1964 conduct was time-barred. See ibid. The panel did not
address the effect of Jackson or any of the other issues raised on appeal.

On September 23, the United States petitioned this Court for panel
rehearing and rehearing en banc, arguing that the panel’s retroactive application of
the 1972 amendment for limitations purposes conflicted with this Court’s
precedent on statutory interpretation, as set forth in Griffon v. United States
Department of Health & Human Services, 802 F.2d 146 (5th Cir. 1986).

On November 14, 2008, this Court granted the United States’ petition for
rehearing en banc. On December 15, 2008, this Court denied the defendant’s

motion for reconsideration of his renewed motion for release pending appeal.

* The panel’s opinion (Slip Op.) is published at 542 F.3d 1033 (5th Cir.
2008).
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SUMMARY OF THE ARGUMENT

Prosecution of the defendant in 2007 for his 1964 violations of the federal
kidnaping statute was not time-barred. At the time of the offense, kidnaping was
“punishable by death” and thus subject to no limitation on prosecution under 18
U.S.C. 3281. In 1972, Congress amended the kidnaping statute to enlarge its
scope, extend its geographic reach, and reduce the maximum penalty from death to
life imprisonment. As a result of the change in punishment, kidnaping became a
non-capital crime subject to a five-year limitation on prosecution, pursuant to 18
U.S.C. 3282. The defendant argues, as the panel held, that the 1972 amendment
applies retroactively for statute-of-limitations purposes because changes in
limitations periods are procedural changes that always apply on a retroactive basis.
That argument fails.

Under rules of statutory interpretation and this Court’s precedents, the 1972
amendment is substantive legislation and cannot be applied retroactively for any
purpose. First, the presumption against retroactivity requires that the amendment
apply prospectively, absent express congressional intent to the contrary. Because
Congress did not express an intent to make any of the changes effected by the
amendment retroactive, and because the Ex Post Facto Clause would prohibit

retroactive application of the new crimes created by the amendment, it is presumed
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to apply prospectively. Second, this presumption is not affected by the rule that
procedural changes usually apply to pending cases, because the 1972 amendment
1s not a procedural statute. An examination of the amendment’s text and
legislative history confirms that the purpose of the amendment was to affect
substance, not procedure. Moreover, the fact that Congress set out to expand
criminal liability under 18 U.S.C. 1201 belies the argument that Congress intended
to shorten the limitations period for prosecuting violations of the statute. Finally,
even 1f Congress intended to change the applicable limitations period with its
passage of the 1972 amendment, that change still cannot apply retroactively to the
defendant’s conduct because, as this Court held in Griffon v. United States
Department of Health & Human Services, 802 F.2d 146 (5th Cir. 1986),
legislation that is both procedural and substantive cannot be applied partially on a
retroactive basis, absent express congressional intent to sever the procedural and
substantive applications. There is no evidence of such intent in this case. Because
the 1972 amendment does not apply retroactively for any purpose, the general
saving clause, 1 U.S.C. 109, permitted the United States to prosecute the
defendant in 2007 under the law 1n effect at the time of the offense, which includes
the 1964 version of the kidnaping statute and 18 U.S.C. 3281.

The defendant’s alternative argument, that the Supreme Court’s decision in
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United States v. Jackson, 390 U.S. 570 (1968), retroactively reclassified kidnaping
as a non-capital crime for statute-of-limitations purposes, also fails. Guided by
separation-of-powers concerns, the Court in Jackson invalidated the death penalty
provision of the federal kidnaping statute, but left intact the statute’s basic
operation. Every court of appeals to address the issue has held that judicial
invalidation of the death penalty has no effect on the applicability of 18 U.S.C.
3281 in cases charging offenses “punishable by death” because statutes of
limitations are tied to the serious nature of capital crimes, not to the imposition of
capital punishment. Consequently, this Court’s decisions in United States v. Hoyt,
451 F.2d 570 (5th Cir. 1971) (per curiam), cert. denied, 405 U.S. 995 (1972), and
United States v. Kaiser, 545 F.2d 467 (5th Cir. 1977), are inapposite because those
cases addressed the applicability of Federal Rule of Criminal Procedure 24(b) and
18 U.S.C. 3432, which are tied to the death penalty, not to the offense, because
they provide additional protections for capital defendants at trial. Hoyt and Kaiser
did not address the statute-of-limitations issue presented in this case.

Accordingly, Jackson did not retroactively affect the limitations period governing

prosecution of the defendant’s 1964 conduct.
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ARGUMENT

THE STATUTE OF LIMITATIONS DID NOT BAR PROSECUTION
OF THE DEFENDANT IN 2007 FOR HIS 1964 CONDUCT

The defendant argues (Br. 10-17) that the 2007 indictment in this case is
time-barred under 18 U.S.C. 3282, which provides a five-year limitation on
prosecution of non-capital crimes, because in 1972, Congress repealed the death
penalty provision of the federal kidnaping statute, 18 U.S.C. 1201. The defendant
contends, as the panel held (Slip Op. 20), that the 1972 amendment’s impact on
the statute of limitations effected a procedural change that applies retroactively to
pre-1972 conduct. The defendant also argues (Br. 18-27), in the alternative, that
the Supreme Court’s decision in United States v. Jackson, 390 U.S. 570 (1968),
which invalidated the death penalty provision of the kidnaping statute,
retroactively shortened the limitations period in this case. As set forth below, the
defendant’s arguments lack merit.

A.  Standard Of Review

This Court reviews de novo the district court’s legal conclusions in relation

to the statute of limitations. See United States v. Gunera, 479 F.3d 373, 376 (5th

Cir. 2007).



B. Statutory Scheme
This case was brought under the 1964 version of the federal kidnaping
statute, 18 U.S.C. 1201, which provided, in pertinent part:
(a) Whoever knowingly transports in interstate or foreign commerce,
any person who has been unlawfully seized, confined, inveigled,
decoyed, kidnaped, abducted, or carried away and held for ransom or
reward or otherwise, except, in the case of a minor, by a parent
thereof, shall be punished (1) by death if the kidnaped person has not
been liberated unharmed, and if the verdict of the jury shall so

recommend, or (2) by imprisonment for any term of years or for life,
if the death penalty is not imposed.

* %k %k sk ook

(c) If two or more persons conspire to violate this section and one or

more of such persons do any overt act to effect the object of the

conspiracy, each shall be punished as provided in subsection (a).
Thus, in 1964, violations of the kidnaping statute were punishable “by death if the
kidnaped person has not been liberated unharmed, and if the verdict of the jury
shall so recommend.” 18 U.S.C. 1201(a)(1) (1964). Prosecution of such
violations was governed by 18 U.S.C. 3281 (1964), which provided that “[a]n
indictment for any offense punishable by death may be found at any time without

limitation.”

In 1972, Congress passed the Act for the Protection of Foreign Officials and
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Official Guests of the United States, Pub. L. No. 92-539, 86 Stat. 1072,* which

amended 18 U.S.C. 1201 as follows:

(a) Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps,
abducts, or carries away and holds for ransom or reward or otherwise
any person, except in the case of a minor by the parent thereof, when:
(1) the person is willfully transported in interstate or foreign
commerce;
(2) any such act against the person is done within the special
maritime and territorial jurisdiction of the United States;
(3) any such act against the person is done within the special
aircraft jurisdiction of the United States as defined in section
101(32) of the Federal Aviation Act of 1958, as amended (49
U.S.C. 1301(32)); or
(4) the person is a foreign official as defined in section 1116(b)
or an official guest as defined in section 1116(c)(4) of this title,
shall be punished by imprisonment for any term of years or for life.

* %k ok sk ook

(c) If two or more persons conspire to violate this section and one or

more of such persons do any overt act to effect the object of the

conspiracy, each shall be punished by imprisonment for any terms of

years or for life.

As set forth above, Congress in 1972 made several substantive changes to
the federal kidnaping statute. See Pub. L. No. 92-539, § 201, 86 Stat. 1072. First,
Congress extended the statute’s geographic reach to include acts committed within

the special maritime, territorial, and aircraft jurisdiction of the United States. See

ibid. Next, Congress expanded the scope of the statute to include acts committed

* The Act is attached hereto as Exhibit C.
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against foreign officials and official guests, regardless of where those acts were
committed. See ibid. Finally, Congress substituted the maximum sentence of
death with a term of life imprisonment. See ibid. As a result of the change in the
maximum penalty, kidnaping became a non-capital offense and violations of the
amended statute were subject to a five-year limitation on prosecution, pursuant to
18 U.S.C. 3282 (1972).

C. Congress’s 1972 Amendment To The Federal Kidnaping Statute Does Not
Apply Retroactively For Statute-Of-Limitations Purposes

Under rules of statutory interpretation and this Court’s precedents, the 1972
amendment is substantive legislation that applies prospectively only.
Accordingly, the change in the applicable statute of limitations does not govern

pre-1972 violations of 18 U.S.C. 1201.

1. The 1972 Amendment Applies Prospectively Because Congress Did
Not Express A Contrary Intent

On the issue of retroactive application of statutes, this Court has repeatedly
recognized that “the first rule of construction is that legislation must be considered
as addressed to the future, not to the past,” and that “a retrospective operation will
not be given to a statute which interferes with antecedent rights absent the clearly
expressed intention of Congress.” United States v. Vanella, 619 F.2d 384, 385

(5th Cir. 1980) (quoting Greene v. United States, 376 U.S. 149, 160 (1964))
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(internal quotation marks omitted); accord Griffon v. United States Dep’t of
Health & Human Servs., 802 F.2d 146, 153 (1986); see also Landgrafv. USI Film
Prods., 511 U.S. 244, 280 (1994) (“If the statute would operate retroactively, our
traditional presumption teaches that it does not govern absent clear congressional
intent favoring such a result.”). Indeed, “[i]t would be most presumptuous for a
court to presume Congress meant to allow retroactivity by indirection, in the face
of the established presumption which requires that only prospective operation be
given every statute which changes established rights unless retroactive application
is the unequivocal and inflexible import of the terms of the legislation and the
manifest intention of the legislature.” United States v. Winters, 424 F.2d 113, 116
(5th Cir. 1970).

There is no indication in either the statutory text or the legislative history
that Congress intended any part of the 1972 amendment to apply retroactively. On
the contrary, the amendment enlarged both the scope and geographic reach of the
kidnaping statute, thereby criminalizing conduct that did not violate federal law
before it was enacted. Such changes affect substantive rights and could not,
pursuant to the Ex Post Facto Clause of the Constitution, U.S. Const. Art. [, § 9,
Cl. 3, apply to acts committed before the amendment’s date of enactment.

Accordingly, the 1972 amendment is substantive legislation that is presumed to
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apply prospectively because Congress did not express a contrary intent. See e.g.,
Landgraf, 511 U.S. at 266 (explaining that “the antiretroactivity principle finds
expression in several provisions of our Constitution,” including the “Ex Post
Facto Clause[, which] flatly prohibits retroactive application of penal
legislation”); United States v. Haines, 855 F.2d 199, 200-201 (5th Cir. 1988)
(Where “[a] contrary interpretation would lead to open and obvious violations of
the ex post facto prohibition in the Constitution,” courts presume that “[s]uch
clearly was not the intent of Congress.”).

2. Congress Did Not Intend To Shorten The Limitations Period
Applicable To Pre-1972 Violations Of The Kidnaping Statute

This Court has also recognized, however, that the presumption against
retroactivity “must yield to the rule * * * that changes in statute law relating only
to procedure or remedy are usually held immediately applicable to pending cases.”
Vanella, 619 F.2d at 386 (quoting Turner v. United States, 410 F.2d 837, 842 (5th
Cir. 1969)); accord Griffon, 802 F.2d at 154. Because “it is often said that statutes
of limitation go to matters of remedy rather than to fundamental rights, * * * the
canon of statutory construction mandating a presumption against retroactivity has

been said to apply with less force, or not at all, to changes in limitations periods.”

United States v. Flores, 135 F.3d 1000, 1004 n.11 (5th Cir. 1998), cert. denied,
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525 U.S. 1091 (1999) (citations omitted). Thus, an amendment that simply
changes a limitations period but does not affect substantive rights applies
retroactively in the absence of clear congressional intent to the contrary. See Friel
v. Cessna Aircraft Co., 751 F.2d 1037, 1039-1040 (5th Cir. 1985).

Although the 1972 kidnaping amendment indirectly affected the applicable
statute of limitations due to its repeal of the death penalty, that result did not
render the amendment itself “procedural” for retroactivity purposes. “Where the
question is whether a statutory change affects ‘penalty’ or ‘procedure,’” this Court
consults the “statutory language and legislative intent * * * in search of
implications that Congress was either making a procedural change or reassessing
the substance of criminal liability or punishment.” United States v. Blue Sea Line,
553 F.2d 445, 449 (5th Cir. 1977); see also Griffon, 802 F.2d at 154
(“Characterization of a statute [as substantive or procedural] does not depend on
its particular application, but on its very nature.”). Here, the plain meaning of the
amendment was to broaden the reach of the federal kidnaping statute and to
change the maximum available punishment, not to change the limitations period.
The language makes no reference to the statute of limitations, or to any other
remedy or procedure.

By contrast, when Congress intends to change the limitations period for a
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particular offense, it usually does so explicitly. See, e.g., 18 U.S.C. 3286
(extending the statute of limitations for certain terrorism offenses); 18 U.S.C. 3294
(providing a 20-year limitation on prosecution of violations of 18 U.S.C. 668,
prohibiting theft of major artwork); 18 U.S.C. 3295 (providing a ten-year
limitation on prosecution of certain non-capital arson offenses); 18 U.S.C. 3298
(providing a ten-year limitation on prosecution of certain non-capital trafficking-
related offenses). Indeed, in 2006, Congress enacted a separate limitations statute
for violations of the kidnaping statute that involve a minor victim. See 18 U.S.C.
3299 (“[A]n indictment may be found or an information instituted at any time
without limitation for any offense under section 1201 involving a minor victim.”).
Absent ex posto facto concerns, these provisions, which are clearly procedural,
may be applied retroactively. See United States v. Brechtel, 997 F.2d 1108, 1112
1113 (5th Cir.), cert. denied, 510 U.S. 1013 (1993); cf. Stogner v. California, 539
U.S. 607, 632-633 (2003). The fact that Congress in 1972 did not expressly
change the statute of limitations for kidnaping, however, indicates that Congress
did not intend to make a procedural change.

Indeed, the legislative history confirms that Congress’s intent was to “make

a number of substantive changes in the * * * kidnaping law,” S. Rep. No. 1105,
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92d Cong., 2d Sess. 17 (1972),” not to change procedures. The amendment was
passed as part of legislation aimed at expanding protection of certain foreign
nationals in the United States. See Pub. L. No. 92-539, 86 Stat. 1072. Consistent
with that purpose, Congress initially set out to “restore[] the death penalty for
kidnaping by correcting the defect in the present provision disclosed in United
States v. Jackson, 390 U.S. 570 (1968).” Letter from the Secretary of State and
Attorney General, contained in S. Rep. No. 1105, 92d Cong., 2d Sess. 14 (1972).
Before Congress voted on final passage of the bill, however, the Court decided
Furman v. Georgia, 408 U.S. 238 (1972), which effectively invalidated the federal
death penalty as it existed at that time. In response, Congress removed the death
penalty language from the final version “to avoid facial invalidity.” 118 Cong.
Rec. 27116 (Aug. 7, 1972) (statement of Rep. Poff).® There is no evidence that, in
removing that language, Congress intended to change, or was even aware of the

resulting indirect impact on, the applicable statute of limitations for kidnaping.’

> The Senate Report is attached hereto as Exhibit D.

® The cited portion of the Congressional Record is attached hereto as
Exhibit E.

7 The legislative history also suggests that Congress felt pressure to pass the
bill quickly following the “Munich Massacre” at the 1972 Summer Olympics. See
Letter from the Secretary of State, contained in S. Rep. No. 1105, 92d Cong., 2d

(continued...)
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On the contrary, the fact that Congress wanted to restore capital punishment for
kidnaping and expand criminal liability under the statute not only confirms that
the amendment’s purpose was to affect substance rather than procedure,® but
undermines any argument that Congress intended to shorten the limitations period

for prosecuting violations of the statute.’

’(...continued)
Sess. 15 (1972).

® Compare Blue Sea Line, 553 F.2d at 450 (concluding that statutory
amendment was procedural because “Congress’s singular concern” was to
improve “the means of enforcing existing monetary sanctions under the Shipping
Act”), and Vanella, 619 F.2d at 386 (concluding that amendment to Speedy Trial
Act was procedural because its sole purpose was to affect procedure by which the
Act, a procedural statute itself, was enforced), with United States v. Safarini, 257
F. Supp. 2d 191, 203 (D.D.C. 2003) (“In view of the [Act’s] creation of new
substantive crimes, * * * it would be a fiction to describe the statute as merely
‘procedural.’).

’ The rule that “criminal limitations statutes are to be liberally interpreted in
favor of repose,” Toussie v. United States, 397 U.S. 112, 115 (1970), is inapposite
here because, as explained above, the 1972 amendment is not a limitations statute.
“Even the liberal policy in favor of repose can not overcome the plain meaning of
an unambiguous statute.” United States v. Bland, 458 F.2d 1, 5 (5th Cir.), cert.
denied, 409 U.S. 843 (1972). As set forth above, the plain meaning of the 1972
amendment, confirmed by the legislative history, is to expand criminal liability for
federal kidnaping and also to substitute a maximum penalty of death with a term
of life imprisonment, not to change the statute of limitations.
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3. Even If Congress Intended To Change The Statute Of Limitations In
1972, The Amendment Remains “Substantive” For Retroactivity
Purposes Under Griffon
Even if Congress intended to change the statute of limitations with its
passage of the 1972 amendment, that change cannot apply retroactively under this
Court’s precedent. In Griffon, this Court held that legislation that affects both
substance and procedure is “substantive” for retroactivity purposes and, therefore,
cannot apply retroactively for any purpose absent express congressional intent to
sever the legislation’s substantive and procedural applications. See 802 F.2d at
155; cf. Friel, 751 F.2d at 1039 (“It is a rule of construction that statutes are
ordinarily given prospective effect. But when a statute is addressed to remedies or
procedures and does not otherwise alter substantive rights, it will be applied to
pending cases.” (emphasis added)); Vanella, 619 F.2d at 386 (explaining that the
presumption against retroactivity may not apply to statutory changes that relate
“only to procedure or remedy” (emphasis added)).
The statute at issue in Griffon was the Civil Monetary Penalties Law
(CMPL), 42 U.S.C. 1320a-7a (1983), which imposes fines on individuals who
submit false Medicare or Medicaid claims. See 802 F.2d at 146. This Court first

examined the act’s text and legislative history to determine whether the CMPL

was a substantive or procedural statute, and concluded that it was predominately
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procedural because most of the act’s provisions affected procedures and remedies
by providing a civil, administrative alternative to the criminal prosecution of false
claims. See id. at 151. The Court noted, however, that the CMPL also enlarged
the scope of substantive liability, allowing prosecution for the first time of people
who had “reason to know that their claims were not provided for.” Ibid. Because
there was no evidence that Congress intended that the CMPL be applied
retroactively, or that it be severed to avoid the constitutional issues that would
arise from retroactive application of the statute’s substantive provisions, this Court
held that the CMPL was a substantive statute for retroactivity purposes, and that it
could not be applied partially on a retroactive basis. See id. at 154-155."°

In so holding, this Court invalidated a regulation promulgated by the
Secretary of the Department of Health and Human Services (HHS) that permitted
retroactive application of the CMPL’s procedural provisions. See Griffon, 802
F.2d at 146-147. This Court explained:

Because Congress has failed to provide adequate indicators of

its intent regarding retroactivity, severability, or the nature of the
CMPL, regulatory severance of the procedural and substantive

' Compare Bernstein v. Sullivan, 914 F.2d 1395, 1398-1400 (10th Cir.
1990) (concluding that a 1987 amendment to the CMPL, which expressly
extended the statute of limitations for false claims to six years, and which
expressly applied to proceedings commenced after the amendment’s effective date,
governed a post-amendment proceeding based on pre-amendment conduct).
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provisions creates congressional intent out of whole cloth. The
Secretary initially purports to infer a general retroactive intent of
Congress, by characterizing the statute as procedural. She then
attributes congressional cognizance of the inferred Due Process
concerns raised by the first and second canons to subsequently infer
that Congress would sever the statute, rather than apply it
prospectively.

Such bootstrapping by progressively linked inferences is
beyond the reach of any reasonable, interpretive powers. Although
the power of an administrator to interpret the sources of her authority
in order to effect congressional purposes is extremely broad, she
cannot fictitiously create purposes to achieve specific results. Some
degree of interpretive contortion has a therapeutic effect on the law;
too much contortion has a crippling effect. The Secretary here cannot
simply fabricate a congressional intent to avoid concerns that
otherwise would require inferred prospective application of a statute.
We therefore nullify this administrative usurpation of the legislative
prerogative to think clearly or not at all.

Id. at 147.

Similarly, here, to conclude that the 1972 kidnaping amendment applies
retroactively for statute-of-limitations purposes only would be to “create| ]
congressional intent out of whole cloth” based upon “progressively linked
inferences” and “fictitiously create[d] purposes to achieve specific results.”
Griffon, 802 F.2d at 147. As in Griffon, there is no basis to conclude that
Congress intended to treat the changes in 18 U.S.C. 1201 one way and the
resulting change in the applicable statute of limitations another way. Congress is

presumed to have understood that its creation of new crimes and other substantive
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changes in the kidnaping statute could apply prospectively only. Consequently, it
is also presumed to have understood that any changes to remedies or procedures
effected by the 1972 amendment could also apply prospectively only.

In fact, the case against retroactive application is even stronger here than in
Griffon. Unlike the CMPL, the 1972 kidnaping amendment contained no
provisions that were expressly procedural. Moreover, the purpose of the
amendment was predominately substantive, given Congress’s clear and
unequivocal intent to expand criminal liability for certain kidnapings. Finally,
unlike in Griffon, this Court need not apply a deferential standard of review to the
interpretation advocated by the defendant. Compare 802 F.2d at 148 (applying
Chevron deference to the Secretary’s interpretation of the CMPL). Accordingly,
under Griffon, the 1972 amendment is substantive legislation that applies

prospectively only for all purposes.'’

" See also, e.g., Landgraf, 511 U.S. at 280-281, 293 (concluding that the
procedural right to a jury trial under an employment discrimination statute, which
accompanied a new substantive right to recover damages, could not apply
retroactively because the right to recover damages applied prospectively and
because Congress had not expressed a contrary intent); Safarini, 257 F. Supp. 2d
at 201 (relying on Landgrafto hold that, in the absence of clear congressional
intent, the procedural provisions of the 1994 federal death penalty law could not
apply retroactively where the law also created new crimes that constitutionally
could operate on a prospective basis only).
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4. This Court Should Reject Reliance On Provenzano Because That
Case Was Wrongly Decided

The reliance of the defendant (Br. 13-15) and the panel (Slip Op. 9-10, 14
15) on United States v. Provenzano, 423 F. Supp. 662 (S.D.N.Y. 1976), aff’d, 556
F.2d 562 (2d Cir. 1977) (unpublished table decision), should be rejected. The
district court in Provenzano held that the 1972 amendment retroactively shortened
the limitations period applicable to pre-amendment violations of the kidnaping
statute, thus barring prosecution of defendants in that case for their 1961 conduct.
See 423 F. Supp. at 669. The court concluded that the amendment was procedural
rather than substantive because “statutes of limitation * * * are not considered
‘substantive,”” and because “the direct effect of the [amendment’s] repeal [of the
death penalty] is to terminate the applicability of 18 U.S.C. § 3281, the no limit
statute of limitations.” /bid. In so concluding, the court ignored the first rule of
statutory interpretation that establishes a presumption against retroactivity and
also failed to examine the amendment’s text and legislative history for evidence of
congressional intent to change the statute of limitations. Had the Provenzano
court engaged in the correct analysis, applying the rules as this Court did in
Griffon, it would have concluded that the 1972 amendment was a substantive

statute that applies prospectively for all purposes.
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Indeed, consistent with this Court’s approach in Griffon, the court in United
States v. Owens, 965 F. Supp. 158, 165 n.6 (D. Mass. 1997), properly rejected
Provenzano’s holding to conclude that a change in penalty does nof retroactively
change the applicable statute of limitations. In Owens, the court considered the
1994 Violent Crime Act, Pub. L. No. 103-322, §§ 60003(a)(11), (12),
330016(2)(c), 108 Stat. 1796, which amended the murder and murder-for-hire
statutes by increasing the maximum penalty from a term of life imprisonment to
death, making them capital. See 965 F. Supp. at 162. As a result, the applicable
statutes of limitations also changed. See ibid. (citing 18 U.S.C. 3281). Like the
1972 amendment to the kidnaping statute, however, the 1994 Act did not expressly
change the limitations period for previously committed offenses still subject to
prosecution. See id. at 164. Rather, it changed the punishment, “thereby only
indirectly implicating the applicable statute of limitations.” Ibid. The court noted
that “Congress fully understood that the added punishment constitutionally could
operate only prospectively,” ibid. (citations omitted), and therefore concluded that,
“absent a contrary expression of Congressional intent, the same holds true for the
statute’s indirect impact on the statute of limitations,” id. at 165.

The court then examined the legislative history and found “not a scintilla of

evidence * * * suggesting that Congress intended that there be no limitation period
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for murder and murder for hire offenses committed prior to September, 1994.”
Owens, 965 F. Supp. at 165. “To the contrary, the enactment of what is nothing
more than a sentencing statute, without any reference to the statute of limitations,
1s a strong indicator that Congress intended to remove the limitations period only
as to crimes covered by the enhanced sentencing scheme, i.e., crimes committed
after the effective date of the Violent Crime Act.” /bid. (emphasis partially
added). In a footnote, the court rejected Provenzano’s contrary holding,
explaining that, “[a]bsent a clear Congressional intent to change the statute of
limitations, courts apply the statute that was in effect at the time of the
offense—even if the potential penalty is subsequently changed.” Id. at n.6. Owens,
therefore, not Provenzano, is consistent with this Court’s precedent, and thus
provides persuasive authority for concluding that the 1972 amendment does not

apply retroactively for statute-of-limitations purposes.'

"2 The court in Owens assumed for purposes of deciding the defendant’s
motion to dismiss that the limitations period that governed his conduct had not
expired when Congress amended the murder and murder-for-hire statutes in 1994.
See 965 F. Supp. at 164. Because Congress may constitutionally extend an
unexpired statute of limitations without running afoul of the Ex Post Facto Clause,
the Owens court focused solely on principles of statutory interpretation to
determine whether the Act could apply retroactively for statute-of-limitations
purposes. See ibid. For all the reasons set forth in Owens, the 1994 Act, which
also restored capital punishment for kidnaping, see Pub. L. No. 103-322, §
60003(a)(6), 108 Stat. 1969, did not retroactively affect the statute of limitations

(continued...)
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5. Because The 1972 Amendment Does Not Apply Retroactively, The
Saving Clause Preserves The 1964 Version Of The Kidnaping Statute
For Purposes Of This Prosecution
Because the 1972 amendment does not apply retroactively for any purpose,
the defendant was properly prosecuted under the 1964 version of the kidnaping
statute, pursuant to the general saving clause, 1 U.S.C. 109. Congress enacted the
saving clause to address precisely this situation. The common law recognized a
presumption that repeals and re-enactments of criminal statutes abated all
prosecutions that had not reached final disposition. See Blue Sea Line, 553 F.2d at
447. Because the Ex Post Facto Clause barred retroactive application of
amendments increasing criminal penalties, individuals who violated the law before
it was amended could, as a result of abatement and legislative inadvertence, avoid
prosecution. See ibid. Congress, therefore, enacted the saving clause to eliminate
such “pitfalls.” Ibid. The saving clause provides:
The repeal of any statute shall not have the effect to release or
extinguish any penalty, forfeiture, or liability incurred under such
statute, unless the repealing Act shall so expressly provide, and such
statute shall be treated as still remaining in force for the purpose of
sustaining any proper action or prosecution for the enforcement of

such penalty, forfeiture, or liability.

1 U.S.C. 109. As already explained, Congress did not express its intent to apply

2(...continued)
applicable in this case, either.



-26

the 1972 amendment retroactively; nor did it express its intent to extinguish
liability under the federal kidnaping statute for pre-1972 conduct. Accordingly,
the saving clause permits prosecution of the defendant under the law in effect at
the time of the offense, which includes the 1964 version of 18 U.S.C. 1201, as
governed by 18 U.S.C. 3281.

The defendant’s argument (Br. 15-16), and the panel’s conclusion (Slip Op.
11-16), that the saving clause does not apply in this case must be rejected because
it is premised upon the incorrect conclusion that the 1972 amendment is not a
substantive amendment. The defendant and the panel consider only the
amendment’s repeal of the death penalty, ignoring the amendment’s other
substantive changes, and conclude that such provision did not substantively
change the kidnaping statute because the death penalty was unenforceable
following the Supreme Court’s 1968 decision in Jackson. Under Griffon, of
course, the amendment must be construed in its entirety to determine whether it is
substantive or procedural. But even considering the penalty provision alone, the
argument that the change in punishment was not a substantive change lacks merit
for two reasons.

First, it is well-settled that the saving clause saves repealed penalties,

including “criminal sentencing laws repealing harsher ones in force at the time of
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the commission of an offense.” Warden, Lewisburg Penitentiary v. Marrero, 417
U.S. 653, 661 (1974); accord Blue Sea Line, 553 F.2d at 448. The amendment’s
substitution of a maximum penalty of death with a term of life imprisonment thus
falls plainly and clearly within the scope of the saving clause.

Second, to determine whether the amendment substantively affected the
maximum penalty for kidnaping, the amendment must be compared to the law in
effect at the time of the offense, not to the maximum penalty that was
constitutionally available after Jackson. See Dobbert v. Florida, 432 U.S. 282,
297-298 (1977) (comparing new death penalty statute with death penalty statute in
effect at the time of the offense, but which was subsequently invalidated and held
unenforceable, to conclude that new statute did not substantively increase
punishment); accord Smith v. Johnson, 458 F. Supp. 289, 292 (E.D. La. 1977),
aft’d, 584 F.2d 758 (5th Cir. 1978). A comparison of the 1972 amendment with
the kidnaping statute in effect in 1964 clearly shows a substantive change in the
maximum punishment authorized by Congress.

Accordingly, the saving clause preserves the death penalty provision in the
1964 version of 18 U.S.C. 1201, for purposes of applying 18 U.S.C. 3281. See De
La Rama S.S. Co. v. United States, 344 U.S. 386, 389 (1953) (“By the General

Savings Statute Congress did not merely save from extinction a liability incurred
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under the repealed statute; it saved the statute itself.”); see also Dobbert, 432 U.S.
at 298 (“The actual existence of a statute, prior to such a determination [that it is
unconstitutional], is an operative fact, and may have consequences which cannot
justly be ignored.” (citation omitted))."

D.  Kidnaping Remained A Capital Offense For Statute-Of-Limitations
Purposes After Jackson

The Supreme Court’s decision in Jackson did not reclassify kidnaping as a
non-capital offense for purposes of applying 18 U.S.C. 3281. Every court of
appeals to address this issue has concluded that judicial invalidation of the death
penalty has no effect on the applicable statute of limitations.

1. The Court In Jackson Invalidated The Death Penalty For Kidnaping
But Did Not Change The Statute’s Basic Operation

In 1968, the Supreme Court decided Jackson, which invalidated the death
penalty provision of the federal kidnaping statute. The Court held that the
provision, which authorized only a jury to recommend punishment by death, was

unconstitutional because it discouraged assertion of the Fifth and Sixth

" The defendant (Br. 15-16) and panel (Slip Op. 11-12) both point out that
the saving clause cannot save repealed statutes of limitations, but that is not the
position urged here. The applicable statute of limitations in this case, 18 U.S.C.
3281, has not been repealed. Rather, the saving clause preserves the substantive
law in effect at the time of the offense, 18 U.S.C. 1201 (1964), which triggers
application of 18 U.S.C. 3281.
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Amendment rights to trial by jury. See Jackson, 390 U.S. at 583-585. Rather than
striking down the entire statute, the Court concluded that “the clause authorizing
capital punishment [was] severable from the remainder of the kidnaping statute
and that the unconstitutionality of that clause does not require the defeat of the law
as a whole.” Id. at 586. The Court explained that the death penalty’s “elimination
in no way alters the substantive reach of the statute and leaves completely
unchanged its basic operation.” /bid.

The Court made clear that the only impact its decision had was that capital
punishment could no longer be imposed for violations of the kidnaping statute;
everything else remained the same:

Thus the infirmity of the death penalty clause does not require the

total frustration of Congress’ basic purpose—that of making interstate

kidnaping a federal crime. By holding the death penalty clause of the

Federal Kidnaping Act unenforceable, we leave the statute an

operative whole, free of any constitutional objection. The appellees

may be prosecuted for violating the Act, but they cannot be put to

death under its authority.

Jackson, 390 U.S. at 591.

The Court’s narrow holding was clearly guided by separation-of-powers

concerns and principles of judicial restraint.'* In severing the death penalty

'* The question whether the Supreme Court lacks constitutional authority
based upon separation of powers to transform a capital crime into a non-capital
(continued...)
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provision from the rest of the statute, the Court explained that, “[u]nless it is
evident that the legislature would not have enacted those provisions which are
within its power, independently of that which is not, the invalid part may be
dropped if what is left 1s fully operative as law.” Jackson, 390 U.S. at 585
(citation omitted). The Court reviewed the statute’s legislative history and found
it “quite inconceivable that the Congress which decided to authorize capital
punishment in aggravated kidnaping cases would have chosen to discard the entire
statute if informed that it could not include the death penalty clause now before
us.” Id. at 586. Consistent with the limits on judicial power under the
Constitution, the Court opted to “leave the statute an operative whole” in order to
avoid “total frustration of Congress’ basic purpose.” Id. at 591.

2. Judicial Invalidation Of The Death Penalty Has No Effect On The
Applicable Statute Of Limitations

Soon after the Supreme Court decided Jackson, the Eighth Circuit

'(...continued)
crime for all purposes was not raised below by either party; nor was it briefed on
appeal or addressed by the panel. Although the separation-of-powers issue is
somewhat related to, and perhaps a “sub-issue” of, Jackson’s effect on the statute
of limitations (an issue that the panel did not address), it is not preserved for en
banc consideration, despite this Court’s request for briefing. See United States v.
Brace, 145 F.3d 247, 255-261 (5th Cir.) (en banc), cert. denied, 525 U.S. 973
(1998). Nonetheless, as explained above, separation-of-powers principles clearly
guided the Court’s decision in Jackson.
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considered what effect, if any, that decision had on the statute of limitations. See
United States v. Coon, 411 F.2d 422, 424-425 (8th Cir. 1969). The court
concluded that Jackson did not affect the statute of limitations, explaining:

[T]he scope of the Jackson decision is limited to the constitutional

infirmities attending imposition of the death penalty. Here we are

concerned not with a constitutional issue, but with the statute of
limitations. Generally speaking, limitation of the time for

commencing the prosecution of a criminal charge is purely a matter of

statute. Thus in deciding which limitation is applicable, we must look

directly to the statute. And in interpreting the statute of limitations,

the statute must be considered in light of the situation as it existed

and presumably was known to Congress at the time of the passage of

the statute.

Id. at 425 (internal quotation marks and citations omitted). The court thus
concluded that 18 U.S.C. 3281, not 18 U.S.C. 3282, was the controlling statute of
limitations because “[t]o hold otherwise would be to give a perverted reading to
the statutory scheme in existence at all pertinent times.” /bid.

Three years later, the Supreme Court decided Furman, which held that
imposition of the death penalty in two rape cases and a murder case from Georgia
and Texas “constitute[d] cruel and unusual punishment in violation of the Eighth
and Fourteenth Amendments.” 408 U.S. at 240. As this Court has recognized,

Furman effectively voided the federal death penalty as it existed at that time. See

United States v. Kaiser, 545 F.2d 467, 471 (5th Cir. 1977).
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Since then, courts of appeals have unanimously held, as the Eighth Circuit
did after Jackson, that judicial invalidation of the death penalty does not change
the statute of limitations applicable to capital cases. See United States v.
Manning, 56 F.3d 1188, 1196 (9th Cir. 1995); United States v. Edwards, 159 F.3d
1117, 1128 (8th Cir. 1998), cert. denied, 528 U.S. 825 (1999); United States v.
Ealy, 363 F.3d 292, 296-297 (4th Cir.), cert. denied, 543 U.S. 862 (2004);
Willenbring v. Neurauter, 48 M.J. 152, 179-180 (C.A.A.F. 1998). This is because
statutes of limitations “derive their justification from the serious nature of the
crime rather than from a concern about, for example, what procedural protections
those who face a penalty as grave as death are to receive.” Manning, 56 F.3d at
1196; accord Edwards, 159 F.3d at 1128.

Consequently, offenses “punishable by death are still considered “capital
crimes” for statute-of-limitations purposes, even if the death penalty is
unenforceable. See, e.g., Ealy, 363 F.3d at 296-297 (affirming district court
holding that “the limitations period depends on the capital nature of the crime, and
not on whether the death penalty is in fact available for defendants in a particular
case”); see also United States v. Martinez, 505 F. Supp. 2d 1024, 1031 (D.N.M.
2007) (distinguishing “capital sentence” from “capital offense” to conclude that

offense “punishable by death” is capital for statute-of-limitations purposes despite
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law prohibiting enforcement of the death penalty in Indian Country), appeal
dismissed, 272 F. App’x. 658 (10th Cir. 2008). Accordingly, an offense that is
“punishable by death” remains subject to no limitation on prosecution under 18
U.S.C. 3281, even if the death penalty cannot be imposed, because that statute
reflects Congress’s “judgment that some crimes are so serious that an offender
should always be punished if caught.” Manning, 56 F.3d at 1196; accord
Willenbring, 48 M.J. at 180.

Offenses “punishable by death” are also considered “capital offenses” for
purposes of applying other statutes tied to the serious nature of capital crimes,
even if the death penalty is unavailable. See, e.g., United States v. Kennedy, 618
F.2d 557, 559 (9th Cir. 1980) (upholding applicability 18 U.S.C. 3148, which
allows a court to deny bail in capital cases if the defendant poses a danger to
others because “[t]he reasons for allowing a court to consider the dangerousness of
the defendant exist regardless of whether the death penalty can be imposed™);
United States v. Kostadinov, 721 F.2d 411, 412 (2d Cir. 1983) (same); United
States v. Watson, 496 F.2d 1125, 1128 (4th Cir. 1973) (upholding applicability of
18 U.S.C. 3005 because the court was “unable to say, absent a clear legislative
expression, that the possibility of imposition of the death penalty was the sole

reason why Congress gave an accused the right to two attorneys”); see also Smith



34

v. Johnson, 584 F.2d 758 (5th Cir. 1978) (per curiam) (concluding that district
court correctly upheld applicability of Louisiana statute requiring certain juveniles
charged with capital crimes to be treated as adults, even though the death penalty
was subsequently held unconstitutional), aff’g 458 F. Supp. 289 (E.D. La. 1977)."
By contrast, where statutes and rules applicable to capital cases are designed
to protect defendants from an erroneous death sentence, there is no reason to apply
them when there is no possibility that the defendant can actually be put to death.
See United States v. Steel, 759 F.2d 706, 710 (9th Cir. 1985) (explaining that
protections for capital defendants do not apply where the death penalty is not
available because their purpose “derives from the severity of the punishment rather

than from the nature of the offense”). Thus, in United States v. Hoyt, 451 F.2d

> As set forth above, an offense remains capital for statute-of-limitations
purposes regardless of whether its death penalty provision is held to violate the
Fifth and Sixth Amendments, as in Jackson, or the Eighth Amendment, as in
Furman. See, e.g., Willenbring, 48 M.J. at 179-180 (concluding that rape case
was “capital” for statute-of-limitations purposes even though imposition of the
death penalty for rape would be unconstitutional under the Eighth Amendment).
This is because statutes of limitations are tied to the nature of the offense, not to
the severity of the punishment. In both instances, however, courts have
recognized the separation-of-powers issues that would arise if they invalidated all
statutes and rules tied to the nature of a capital case, simply because the death
penalty could not be constitutionally imposed. In a post-Furman murder case, for
example, the Fourth Circuit upheld the continued classification of murder as a
capital offense for purposes of applying 18 U.S.C. 3005, explaining that “[c]ourts
are very naturally hesitant about drawing solely upon their own authority to repeal
pro tanto Congressional enactments.” Watson, 496 F.2d at 1128.
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570, 571 (5th Cir. 1971) (per curiam), cert. denied, 405 U.S. 995 (1972), this

Court treated a post-Jackson kidnaping case as non-capital for purposes of
applying Federal Rule of Criminal Procedure 24(b), which provides twenty
peremptory challenges to defendants charged with a crime “punishable by death,”
and 18 U.S.C. 3432, which requires the prosecution to turn over witness and jury
lists to capital defendants before trial. Relying on Hoyt, this Court again held that
18 U.S.C. 3432 was inapplicable in a post-Furman murder case. See Kaiser, 545
F.2d at 475 (Where “the capital punishment provision of [the federal murder
statute] is unconstitutional and void, * * * the strict procedural guarantees of §
3432 were not properly applicable to this trial.”).

Contrary to the defendant’s argument (Br. 21-23), therefore, Hoyt and
Kaiser are entirely consistent with the treatment of this case as a capital case for
statute-of-limitations purposes. Indeed, the same circuits that have upheld the
continued applicability of 18 U.S.C. 3281 to cases charging “offenses punishable
by death” after Jackson and Furman have also held such cases to be “non-capital”
for purposes of applying Rule 24(b) and 18 U.S.C. 3432. See, e.g., United States
v. McNally, 485 F.2d 398, 407 (8th Cir. 1973) (concluding that case charging
defendant with hijacking offense, for which Congress authorized the death

penalty, lost its capital nature after Furman for purposes of applying Rule 24(b)),
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cert. denied, 415 U.S. 978 (1974); United States v. Goseyun, 789 F.2d 1386, 1387

(9th Cir. 1986) (relying on Hoyt and McNally to deny defendant in post-Furman
murder case benefit of Rule 24(b) because that rule “is tied to the penalty formerly
possible”); Steel, 759 F.2d at 709-710 (relying in part on Kaiser to conclude that
invalidation of the death penalty also invalidates the right to a witness list under
18 U.S.C. 3432 because “the purpose of the witness list right is to reduce the
chance that an innocent defendant would be put to death by providing a pretrial
safeguard not available in nonpcapital criminal prosecutions”).

Hoyt and Kaiser are also consistent with the approach this Court and other
courts follow when the death penalty is constitutionally available, but the
government has agreed not to seek it. See United States v. Crowell, 498 F.2d 324,
325 (5th Cir. 1974) (concluding that district court did not err in refusing to apply
Rule 24(b) and 18 U.S.C. 3432 in case charging capital offense where there was
an agreement prior to trial not to seek the death penalty); accord Hall v. United
States, 410 F.2d 653, 660-661 (4th Cir.), cert. denied, 396 U.S. 970 (1969); United
States v. Maestas, 523 F.2d 316, 319 (10th Cir. 1975); United States v. Grimes,
142 F.3d 1342, 1347 (11th Cir. 1998), cert. denied, 525 U.S. 1088 (1999). By
contrast, cases in which the death penalty is available but has been waived are still

considered capital cases for statute-of-limitations purposes. See, e.g., United
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States v. Johnson, 270 F. Supp. 2d 1060, 1064 (N.D. Iowa 2003) (“[T]he
government’s decision not to seek the death penalty, even though ‘capital
offenses’ are charged in the indictment, does not amount to a reduction of the
offenses, for statute of limitations purposes, to ‘non-capital offenses’ subject to a
five-year statute of limitations.”).

In sum, the prosecution of the defendant in 2007 for his 1964 conduct under
the law 1n effect at the time of his offense was not time-barred because neither the
1972 amendment, nor the Supreme Court’s decision in Jackson, retroactively
shortened the limitations period that Congress authorized for violations of the

kidnaping statute where, as here, the victims were not liberated unharmed.
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CONCLUSION
For the foregoing reasons, this Court should affirm the defendant’s
conviction.
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK
CHARLES R. FULBRUGE III TEL. 504-310-7700

CLERK 600 S. MAESTRI PLACE
NEW ORLEANS, LA 70130

November 19, 2008
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:

No. 07-60732 USA wv. Seale
USDC No. 3:07-CR-9-1

Dear Counsel:

Although the entire case on appeal is before the en banc court,
counsel are well-advised to limit their briefing and oral
argument exclusively or primarily to the issue addressed by the
panel. The issue raised for reconsideration en banc is whether
the change in the statute of limitations for the federal
kidnaping statute, which was effected by the 1972 amendment to

the federal kidnaping statute, applies retroactively to Seale's
1964-1966 conduct.

Sincerely,

CHARLES R. FULBRUGE III, Clerk
7 &a%%k%kA,/
By: J
Geralyn Maher

Calendar Clerk
504-310-7630

Ms Kathryn Neal Nester
Ms Tovah R Calderon
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

CHARLES R. FULBRUGE III TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE
NEW ORLEANS, LA 70130

February 10, 2009

Ms Tovah R Calderon

US Department of Justice

Civil Rights Div - Appellate Section
PO Box 14403

Washington, DC 20044

No. 07-60732 USA v. Seale

Dear Ms Calderon:

At least one judge requests that appellee’s counsel brief
the separation-of-powers question in this case. That is,
address: (1) whether the Supreme Court lacks constitutional
authority to transform a capital crime into a non-capital
crime for all purposes when Congress has exercised its
constitutional prerogative to classify the crime as capital
and that classification is consonant with the Eighth
Amendment; and (2) whether, consequently, federal kidnaping
remained a capital crime for statute-of-limitations purposes
after United States v. Jackson, 390 U.S. 570 (1968), because
the Court held that 18 U.S.C. § 1201’'s death-penalty
provisions violated a defendant’s procedural rights under the
Fifth and Sixth Amendments but did not hold that the
provisions violated the defendant’s substantive rights under
the Eighth Amendment. Appellee’s counsel also should address
whether this issue is properly preserved for en banc
consideration. Additionally, counsel should address any other
issues that might bear on the separation-of-powers question
that counsel determines appropriate.

Sincerely,

CHARLES R. FULBRUGE III, Clerk

Geralyn A. Maher
Calendar Clerk
504-310-7630

By:

cc: Ms Kathryn N Nester
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October 23,1972

[H.R. 13694]

American Revo-

lution Bicenten-
nial Commission.

Appropriation.
Ante, p. 43.

Grants-in-aid.

October 24, 1972
[H.R. 15883]

Act for the
Protection of
Foreign Officials
and Official
Guests of the
United States.

PUBLIC LAW 92-538—0CT. 23, 1972 [86 StaT.

Public Law 92-538

AN ACT

To amend the joint resolution establishing the American Revolution Bicentennial
Commission, as amended.

Be it enucted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the joint reso-
lution entitled ““Joint resolution to establish the American Revolution
Bicentennial Commission, and for other purposes”, approved July 4,
1966 (80 Stat. 259), as amended, is further amended as follows:

Section 7(a) is amended to read as follows:

“Sxc. 7. (a) There is hereby authorized to be appropriated to carry
out the purposes of this Act until February 15, 1973, $3,356,000, of
which not to exceed $2,400,000 shall be for grants-in-aid pursuant to
section 9(1) of this Act.”

SEc. 2, Section 9 is amended by the addition of the following new
subsections:

“(2) make grants to nonprofit entities including States, terri-
tories, the District of Columbia, and the Commonwealth of Puerto
Rico (or subdivisions thereof) to assist in developing or support-
ing bicentennial programs or projects. Such grants may be up to
50 per centum of the total cost of the program or project to be
assisted ;

“(3) In any case where money or property is donated,
bequeathed, or devised to the Commission, ang accepted thereby
for purposes of assisting a specified nonprofit entity, including
Ntates, territories, the District of Columbia, and the Common-
wealth of Puerto Rico (or subdivisions thereof), for a bicenten-
nial program or project, grant such money or property, plus an
amount not to exceed the value of the donation, bequest, or
devise: Prowided, That the recipient agrees to match the com-
bined value of the grant for such bicentennial program or
project.”

Approved October 23, 1972,

Public Law 92-539
AN ACT

To amend title 18, United States Code, to provide for expanded protection of
foreign officials, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Act for tbe Protection of Foreign Officials and
Official Guests of the United States”.

STATEMENT OF FINDINGS AND DECLARATION OF POLICY

Sec. 2. The Congress recognizes that from the beginning of our
history as a nation, the police power to investigate, prosecute, and
punish common crimes such as murder, kidnaping, and assault has
resided in the several States, and that such power should remain with
the States.

The Congress finds, however, that havassment, intimidation,

HeinOnline -- 86 Stat. 1070 1972
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obstruction, coercion, and acts of violence committed against foreign
officials or their family members in the United States or against
official guests of the United States adversely affect the foreign rela-
tions of the United States.

Accordingly, this legislation is intended to afford the United
States jurisdiction concurrent with that of the several States to pro-
ceed against those who by such acts interfere with its conduct of
foreign affairs.

TITLE I—-MURDER OR MANSLAUGHTER OF FOREIGN
OFFICIALS AND OFFICIAL GUESTS

Skc. 101. Chapter 51 of title 18, United States Code, is amended by
adding at the end thereof the following new sections:

“§1116. Murder or manslaughter of foreign officials or official
guests
“(a) Whoever kills a foreign official or official guest shall be pun-
ished as provided under sections 1111 and 1112 of this title, except that
any such person who is found guilty of murder in the first degree
shall be sentenced to imprisonment for life.
“(b) For the purpose of this section ‘foreign official’ means—

“(1) a Chief of State or the political equivalent, President,
Vice President, Prime Minister, Ambassador, Foreign Minister,
or other officer of cabinet rank or above of a foreign government
or the chief executive officer of an international organization, or
any person who has previously served in such capacity, and any
member of his family, while in the United States; and

“(2) any person of a foreign nationality who is duly notified to
the United States as an officer or employee of a foreign govern-
ment or international organization, and who is in the United
States on official business, and any member of his family whose
presence in the United States s in connection with the presence of
such officer or employee.

“(c) For the purpose of this section :

“(1) ‘Foreign government’ means the government of a foreign
country, irrespective of recognition by the United States.

“(2) ‘International organization’ means a public international
organization designated as such pursuant to section 1 of the Inter-
national Organizations Immunities Act (22 U.S.C. 288).

“(3) ‘Family’ includes (a) a spouse, parent, brother or sister,
child, or person to whom the foreign official stands in loco parentis,
or (b) any other person living in his household and related to
the foreign official by blood or marriage.

“(4) ‘Official guest’ means a citizen or national of a foreign
country present in the United States as an official guest of the
government of the United States pursuant to designation as such
by the Secretary of State.

“§ 1117. Conspiracy to murder

“If two or more persons conspire to violate section 1111, 1114, or
1116 of this title, and one or more of such persons do any overt act to
effect the object of the conspiracy, each sh-aﬁ be punished by imprison-
ment for any term of years or for life.”

Skc. 102. The analysis of chapter 51 of title 18, United States Code,
is amended by adding at the end thereof the following new items:

“1116. Murder or manslaughter of foreign officials or official guests.
#1117, Conspiracy to murder.”

HeinOnline -- 86 Stat. 1071 1972
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62 Stat. 760;
70 Stat. 1043.

84 Stat. 921.

Ante, p. 1071.
Penalty.

78 Stat. 610.

Offenses and
penalties.

Demonstrations.

PUBLIC LAW 92-539-0CT. 24, 1972 {86 Star.

TITLE II—KIDNAPING

Skc. 201. Section 1201 of title 18, United States Code, is amended
to read as follows:
“§ 1201. Kidnaping

“(a) Whoever unlawfully seizes, confines, inveigles, decoys, kid-
naps, abducts, or carries away and holds for ransom or reward or
otherwise any person, except in the case of a minor by the parent
thereof, when:

“(1) the person is willfully transported in interstate or foreign
commerce ;

“(2) any such act against the person is done within the special
maritime and territorial jurisdiction of the United States;

“(3) any such act against the person is done within the special
aireraft jurisdiction of the United States as defined in section 101
(32) of the Federal Aviation Act of 1958, as amended (49 U.S.C.
1801(32)); or

“(4) the person is a foreign official as defined in section 1116 (b)
or an Oﬁ‘icia}l) guest as defined in section 1116(c) (4) of this title,

shall be punished by imprisonment for any term of years or for life.

“(b) With respect to subsection (a) (1), above, the failure to release
the victim within twenty-four hours after he shall have been unlaw-
fully seized, confined, inveigled, decoyed, kidnaped, abducted, or
carried away shall create a rebuttable presumption that such person
has been transported in interstate or foreign commerce.

“(c) If two or more persons conspire to violate this section and one
or more of such persons do any overt act to effect the object of the con-
spiracy, each shall be punished by imprisonment for any term of years
or for life.”

Skc. 202. The analysis of chapter 55 of title 18, United States Code,
isamended by deleting

“1201. Transportation.”,
and substituting the following :
“1201. Kidnaping.”

TITLE IIT--PROTECTION OF FOREIGN OFFICIALS
AND OFFICIAL GUESTS

Sec. 301. Section 112 of title 18, United States Code, is amended to
read as follows:

“8112. Protection of foreign officials and official guests

“(a) Whoever assaults, strikes, wounds, imprisons, or offers violence
to a foreign official or official guest shall be fined not more than $5,000,
or imprisoned not more than three years, or both., Whoever in the
commission of any such act uses a deadly or dangerous weapon shall
be fined not more than $10,000, or imprisoned not more than ten years,
or both.

“(b) Whoever willfully intimidates, coerces, threatens, or harasses
a foreign official or an official guest, or willfully obstructs a foreign
official 1n the performance of his duties, shall be fined not more than
$500, or imprisoned not more than six months, or both.

“(¢) Whoever within the United States but outside the District of
Columbia and within one hundred feet of any building or premises
belonging to or used or occupied by a foreign government or by a
foreign official for diplomatic or consular purposes, or as a mission to

HeinOnline -- 86 Stat. 1072 1972
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an international organization, or as a residence of a foreign official, or
belonging to or used or occupied by an international organization for
official business or residential purposes, publicly—

“(1) parades, pickets, displays any flag, banner, sign, placard,
or device, or utters any word, phrase, sound, or noise, for the pur-
pose of intimidating, coercing, threatening, or harassing any
foreign official or obstructing him in the performance of his
duties, or

“(2) congregates with two or more other persons with the intent
to perform any of the aforesaid acts or to violate subsection (a) or
(b) of this section,

shall be fined not more than $500, or imprisoned not more than six
months, or both.

“(d) For the purpose of this section ‘foreign official’, ‘foreign gov-
ernment’, ‘international organization’, and ‘official guest’ shall have the
same meanings as those provided in sections 1116 (b) and (c¢) of this
title.

“(e) Nothing contained in this section shall be construed or applied
so as to abridge the exercise of rights guaranteed under the first amend-
ment to the Constitution of the United States.”

Skc. 302. The analysis of chapter 7 of title 18, United States Code, is
amended by deleting

“112. Assaulting certain foreign diplomats and other official personnel.”
and adding at the beginning thereof the following new item:
*112. Protection of foreign officials and official guests.”

TITLE IV—PROTECTION OF PROPERTY OF FOREIGN
GOVERNMENTS AND INTERNATIONAL ORGANIZA-
TIONS

Sxoc. 401, Chapter 45 of title 18, United States Code, is amended by
adding at the end thereof the following new section :

“§ 970. Protection of property occupied by foreign governments

“(a) Whoever willfully injures, damages, or destroys, or attempts
to injure, damage, or destroy, any property, real or personal, located
within the United States and belonging to or utilized or oceupied
by any foreign government or international organization, by a for-
eign official or official guest, shall be fined not more than $10,000, or
imprisoned not more than five years, or both.

“(b) For the purpose of this section ‘foreign official’, ‘foreign
government’, ‘international organization’, and ‘official guest’ shall have
the same meanings as those provided in sections 1116 (b) and (c)
of this title.”

Src. 402, The analysis of chapter 45 of title 18, United States
Code, is amended by adding at the end thereof the following new
item:

“970. Protection of property occupied by foreign governments.”

Skec. 3. Nothing contained in this Act shall be construed to indicate
an intent on the part of Congress to occupy the field in which its
provisions operate to the exclusion of the laws of any State, Com-
monwealth, territory, possession, or the District of Columbia on the
same subject matter, nor to relieve any person of any obligation
imposed by any law of any State, Commonwealth, territory, possession,
or the District of Columbza.

Approved October 24, 1972,
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TECTION OF FOREIGN OFFICIALS AND OFFICIAL’
GUESTS OF THE UNITED STATES

SepTEMBER S, 1972.—Ordered to be printed

>

Mr. McCrrrraw, from the Committee on the J uchcm1y
submitted the following

REPORT

[To accompany HL.R. 15883]

10 Committee on the Judiciary, to which was referred: the. act
R. 15883) to amend title 18, Umted States Code;, to 1)10Vlde for
ded protection of foreign oﬁlcnls, and for other purposes, havs:
nsidered the same, reports favorably thereon with ‘Lmendments,' :
commends that the bill as amended do pass. -

AMENDMENTS

”d'

age 1, line 4, strike the quotation mark and the period and
and Official Guests of the United States.”. .

. Page 2, line 8, following the words “United States” msert “or
186, official guests of the United States”, :
Page 2, 1ine 10, following the word “Officials” insert the WOlds
fhicial guests

2age -2 % line 14, add the words “or official guests”.
P‘me , line 10, following the word “oﬁicml” insert the Words
cial ouest”

mee 3, between 1111es 8 and 24 insert the following new sub-

' Oﬁ"lcnl guest’ means a citizen or national of a foreign countly ;
in the United States as an offical guest of the oovernment 0
nited States pursuant to desig nation as such by the Secretzuy of: k

>age:4, following line 7, stuke “1116. Murder or mansluxohter
gign officials.” and insert in lieu thereof “1116 Murder or'man=:
ter of foreign officials or official guests.” e

88-010-—T72——1 -



as defined in section 1116(c) (4)”.

“and official guest”.

- »
guest”.

inliev thereof the following :

or both.”

and official guests.”

“official” insert “or official guest”.

by adding at the end thereof the following new part:
“Parr J—ForeieN SERVICE GRIEVANCES

“STATEMENT OF PURPOSE

and survivors.
“REQULATIONS OF THE SECRETARY

following: :

‘ (8)‘;, Plage 5, line 2, followihfg “1116(b)” insert “or an official g

~(9). Page 5, line 19, following the word “officials” insert the W

(10) Page 5, line 22, add the words “and official guests”. ;
(11) Page 6, line 1, following the word “official” insert “or offic

(12) Page 6, strike lines 6, 7, 8 and 9 (subsection (b))

“(b) Whoever willfully intimidates, coerces, threatens, harass
or willfully obstructs a foreign official or an official guest shall®
* fined not more than $500, or Imprisoned not more than six montl

(18) Page 7, line 4, strike the word “and”, and following the wor:
“‘international organization’” insert “and ‘official guest’”. '
(14) Page 7, between lines 6 and 7 insert the following: _
“(e) Nothing contained in this section shall be construed or appli
so as to abridge the exercise of rights gunaranteed under the Firs
Amendment to the Constitution of the United States.”
(15) Page 7, following line 9, strike “112. Protection of foreig
officials” and insert in lieu thereof “112. Protection of foreign officia

(16) Page 7, line 22, strike the word “or” and following the wo

(17) Page 8, line 4, strike the word “and”, and.following the wor
“‘international organization’” insert “and ‘official guest’”.
(18) Page 8, between lines 9 and 10 insert the following:

TITLE V. FOREIGN SERVICE GRIEVANCE PROCEDUR
Szc. 501(&). Titlé VI of the Foreign Service Act of 1946 is amende

Sze. 691. It is the purpose of this part to provide officers and e
ployees of the Service and their survivors, a grievance procedure t
insure the fullest measure of due process, and to provide for the ju
consideration and resolution of grievances of such officers, employees

“Spc. 692. The Secretary shall, consistent with the purposes stat
in section 691 of this Act, implement this part by promulgating veg
lations, and revising those vegulations when necessary, to provide fo
the consideration and resolution of grievances by a board. No suc
regulation promulgated by the Secretary shall in any manner alter o
amerid the provisions for due process established by this section f
erievants. The regulations shall include, but not be limited to, ¢

= 3

:Informal procedures for the resolution of grievances in ac-
nee with the purposes of this part shall be established by agree-
between the Secretary and the organization accorded recognition”
e exclusive representative of the officers and employees.of the
ice. If a grievance is not vésolved under such procedures within
ays, a.grievant shall be entitled to file a grievance with the hoard
ts comsideration and resolution. For the purposes of  the
ations— - '
“(A) ‘grievant’ shall mean any officer or employee of the
ervice, or any such officer or employee separated from the Serv-
e, who is a citizen of the United States, or in the case of the death
f the officer or employee, a surviving spouse or dependent family
ember of the officer or employee; and o .
“(B) ‘grievance’ shall mean a complaint against any claim of
njustice or unfair treatment of such officer or employee arising’
rom his employment or career status, or from any actions, docu-
ents, or records, which could result in career impairment or
damage, monetary loss to the officer or employee, or deprivation of
basic due process, and shall include, but not be limited to, actions
in the nature of reprisals and discrimination, actions related to
romotion or selection out, the contents of any efficiency report,
elated records, or security records, and actions in the nature of
dverse personnel actions, including separation for cause, de-.
ial of a salary inerease within a class, written reprimand placed
) a personnel file, or denial of allowances. } o
) (A) The board considering and resolving grievances shall be
omposed of independents, distinguished citizens of the United States
1known for their integrity, who are not officers or employees of the
hartment, the Service, the Agency for International Development,
e, United States Information Agency. The board-shall consist of
el of three members, one of whom shall be appointed by the Sec-
v, one.of whom shall be appointed by the organization accorded-
'écognition as the exclusive representative of the officers and employ-
£ the Service, and one who shall be appointed by the other two .
ers from a roster of twelve independent, distinguished citizens - -
the United States well known for their integrity who are not officers
bloyees of the Department, the Service, or either such agency,
reed to by the Secretary and such organization. Such roster shall be
tained and kept current at all times. If no organization ig ac-
led such recognition at any time during which there is a position
e board to be filled by appointment by such organization or whemr .
is no such roster since no such organizaton has been so recognized,
ecretary shall make any such appointment in agreement with -
izations representing officers and employees of the Service. If
nbers of the board (including members of additional panels, if
find that additional panels of three members are necessary to co
nd resolve expeditiously grievances filed with the board, the-
 shall determine the number of such additional panels necessary,
ppointments to each: such panel shall be made in the same man-
s the original panel. Members shall (i) serve for two-year terms,
ii) receive compensation, for each day they are performing their
as members of the board (including traveltime), at the daily




o

rate paid an individual at GS-18 of the General Schedule't
" tion 5332 of title 5, United States Code. Whenever there
more panels, grievances shall be referred to the panels-on &
basis. Except in the case of duties, powers, and responsibil
this paragraph (2), each panel is authorized to exercise all d
powers, and responsibilities of the board. The members of the:
shall elect, by a majority of those members present and votin
man from among the members for a term of two years.
- 4(B) In accordance with this part, the board may adopt reg
governing the organization of the board and such 1eouht10ns 48 e
be necessar y to govern its proceedings. The board may obtain’
-cilitles and supph(‘s through the general administrative ser
the Department, and appoint and fix the compensation of suck
and employees as. thL boar d considers Decessary to carry out:

v iriterference, coercion, chscrlmnntlon, or reprisal. The orlev—
agthieright to a 1epresentatlve of his own choo’smg at every Tstag

16 1 c%*chnog The grievant and his representatives who are under

ol, supervision, or responsibility of the Department shall be

easonable periods-of administrative leave to prepare, to be

nd to present the grievance of such grievant. Any witness

e. control, supervision, or 1espons;b1hty of the Department

Ty at any such pr oceeding.
- consldeuno the vahdltv of a 0r1evwnce the board Qh&IL
ess to any document or information considered by the board
elevant, including, but not limited to, the personnel and, under
priate sncunty measures, security records of such officer o1 em-
nd of any rating or reviewing officer (if the subject matter
ievance relates to that rating or reviewing officer). Any. such
ment: or information requested shall be plov1dec’ promptly :by
epartment. A rating officer or reviewing officer shall be in-
ed by the board if any report for which he is responsible is
camined.
). The Department shall promptly furnish the grievant any
locument or information (other than any security record-or the.
nnel:or security records of any other officer or employee of the
nment) which the grievant requests to substantiate his griev-
rhich the board determines is relevant and material to the

solely to the bonrd AH e\penses of the board shall be paid out of (i
appropriated to the Department for obligation. and expenditul
the board. The records ot the board shall be maintained by thie.bo
’ qnd Sh"l]l be separate from all other records of the Departmer
8) A grievance under such regulations is forever barrec
board shall not consider or resolve the grievance, unless the g
is filed within a period of eight months after the occurrence o
rences giving rise to the grievance, except that if the grievaiic
prior to the “date the regulations ave first promulg ated or pliced
effect, the grievance shall be so barred, and not so considerél
solved unless it is filed within a period of one year after the
enactment of this part. There shall be excluded from the conyp
of any such period any time during which the grievant was:u
of the grounds which are the basis of the grievance and coul
discoveved such grounds if he had ehelclsed, as determin
board, reasonable diligence.

“ (—,L) The board shall conduct a hearing in any case filed
hearing shall be open unless the board for @ good cause determinesi
wise. The grievant and, as the grievant m‘Ly determine, his répr
tive or representatives ave entltled to be present at the hearing
mony at a hearing shall be given by oath or affirmation, whicl
board member Sh‘LH have author ity to administer (and this para;
so authorizes). Each party (A) shall be entitled to examine ai
examine witnesses at the hearing or by deposition, and (B
entitled to serve interrogatories upon another party and have su
terrogatories answered by the other party unless the board finds
interrog; gatory irrelevant or immaterial. Upon request of the boa
onerult the Department shall promptly make available at t
mng or by deposition any witness under the control, supervision
sponmblhty of the Department, except that if the board dete
that the presence of such witness at the hearing would be of my
importance, then the witness shall be made available at the hearir
the witness is not made available in person or by deposition-wit
reasonable time as determined by the board, the facts at issue:shall
construed in favor of the grievant. Depos1t10ns of ~witnesses
are hereby authorized, and may be taken before any official
United States authorized to administer an oath or aflirmation;
the case witnesses overseas, by deposition on notice before ar

The Depmrtment slnﬂ expedite any security clearance when-
ssary to insure a fair and prompt investigation and hearing.
The board may consider any relevant, evidence or informarion
its attention and which shall be made a part of the record
proceeding.
0). If'the board determines that (A) the Department.is congid-
my:action (including, but not limited to, separation or termina-
which is related to, or may affect, a ouevmnce pending before
c;;and (B) the action should be st 1apended the Department
1spend such action untﬂ the board has ruled upon such griev-

XJpon oomple’uon of the proceedings, if the board 1es o‘vcs
fdevance 1s meritorious—
)} and determines that relief should be provided that does
ot directly relate to the promotlon. assignment, or selection out
f stich officer or employee, it shall direct the Secretar v to grant
nchirelief as the board deems proper under the muumstfm(,e‘;
‘the resolution and relief granted by the board shall be final
binding upon all parties; or
“(B) and determines that relief should be granted that di-
relates to any such promotion, “LSSlO'lﬂﬂel‘L or selection
t shall certify such resolution to the %metzuv, together
such recommendations for relief as it deems appropriate .
he entire record of the board’s proceechnos, including the

iz officer) and hearings shall be recorded and tmnscribedg :

§ guevant filing a grievance, and any witness or other, per "
red m a proceedmo before the board, shall be free from any:

wmnted 1easonab1e peuods of administrative leave to appear-
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transeript of the hearing, if any. The board’s recommen . The Secretary of State shall promulgate and place into effect
are final and binding on all parties, except that the Secrct = the regulations provided by section 692 of the Foreign Service ‘Act
may reject any such recommendation only if he determine £1946 (as added by subsection (a) of this section), and establish the
the foreign policy or security of the United States will'be -

: , e U oard: and appoint the member of the board which he is authorized
versely affected. Any such determination shall be fully ppoint under, as provided by such section 692, not later than 90
mented with the reasons therefor and shall be signed perse

3 fter the date of enactment of this Act.
by the Secretary, with a.copy thereof furnished the grii
After completing his review of the resolution, recommentd
and record of proceedings of the board, the Secretarv shal
turn the entire record of the case to the board for its retsn
No officer or employee of the Department participating in
ceeding on behalf of the Department shall, in any manner
pare, assist in preparing, advise, inform, or otherwise pé
pate 1n, any review or determination of the Secretary with r
to that proceeding.

“(12) The Board shall have authority to insure that no copy
Secretary’s determination to reject a board’s recommendatioi
notation of the failure of the board to find for the grievant, and
notation that a proceeding is pending or has been held, shal
entered in the personnel records of such officer or employee to:wl
the grievance relates or anywhere else in the récords of the Dep
ment, other than in th records of the board. g

“(13) A grievant whose grievance is found not to be mevitorion
the board may obtain reconsideration by the board only upon P
ing newly discovered relevant evidence not previously-considef
the board and then only upon approval of the board. -

“(14) The board shall promptly notify the Secretary, with
mendations for appropriate disciplinary action, of any contrave
by any persen of any cf the rights, remedies, or procedures cont:
in this part or in regulations promulgated under this part.

PURPOSE OF BILL AS AMENDED

1.R. 15883 as it passed the Ilouse of Representatives recognized
he international obligations of the United States to resident diplo-
¢, consular and other foreign government personnel and their
amilies present within our borders by the establishment of Federal
inal sanctions covering violations against their person and prop-
The first series of committee amendments extend this umbrella
ederal protection to other “official guests” of the United States
esignated by the Secretary of State so as to authorize expanded
rotective, investigative and other law enforcement services for the
fit: of private foreign citizens visiting our country pursuant to
1al recognition by the United States. )
e second series of committee amendments would add a new part
tle VI of the Foreign Service Act of 1946, as amended, relating
srsonnel administration. The stated purpose of the new part is

0.provide officers and employees of the Service and their survivors,
vance procedure to insure the fullest measure of due process,
to: provide for the just consideration and resolution of grievances
h officers, employees, and survivors.” (Sec. 691)

@

STATEMENT

s 0f physical viplence against members of the diplomatic corps
her foreign officials and official guests in our country are alarm-
and can pose a real threat to the free intercourse between the
1 States and other nations of the world.

iring the period between January through October 1971, there
eventy-nine major documented incidents against foreign diplo-
consular, and semi-official officers and personnel in the United

“RELATIONSHIP TO OTHER REMEDIES

“Sec. 693. If a grievant files a grievance under this part, and
prior to filing such grievance, he has not formally requested that
matter or matters which ave the basis of the grievance be considers
and resolved, and relief provided, under a provision ot law, re
fion, or order, other than under this part, then such matter or mat
may only be considered and resolved, and relief provided, under
part. A grievant may not file a grievance under this part if h
formally requested, prior to filing a grievance, that the matte
matters which are the basis of the grievance be considered aid
solved, and relief provided, under a provision of law, regulati
orcler, other than under this paxrt. e

eview of existing criminal sanctions has disclosed that the Fed-
alGovernment is currently without a criminal jurisdictional nexus
ich matters. ' )
visions for increased protecticn of diplomatic, consular and
other foreign government personnel and their families would permit
t discharge by the United States of its international obligations
host country, whereas presently, in most instances of interference
uch persons, the Federal Government can only encourage local
ement of the law. o
Of ‘course, the prime responsibility to investigate, prosecute and
piinish common law crimes such as murder, kidnapping and assault
honld: remain in the several States, This legislation will extend to the
er to Hon. John L. McClellan, Chairman of the Subcommitiee on Criminal Laws

rocedures, from David M. Abshire, Assistant Secretary of State, and supporting docu-
which are in the files of the Subcommittee.

“JUDICIAL REVIEW

“See. 694, Notwithstanding any other provision of law, regulat
promulgated by the Secvetary under section 692 of this Act, rev
?]L such regulations, and actions of the Secretary or the board purs
to such section, may be judicially reviewed in accordance with
provisions of chapter 7 of title 5, United States Code.”
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within 60 days; the grievant.shall be entitled to file a grie ates-will be adversely affec
the Grievarice Boaid. : _ . Cr

Utiider the termis of the bill, the Grievance Boazrd is to be compose
“independent; distinguished citizens of the United States. wel
for their integrity, who are noet officers or employees of the Dep
the Service, the Ageney for International IiDeveloPment, or the
Information Ageney.” One of the members shall be appointed:by t
Secretary of State; another by the organization “accorded recogni
as the exclusive representative of the officers and employees; o
Service”; and the third shall be appointed by the othér two member
from a roster of 12 “independent, distinguished citizens of the Uni
States * * *? aoreed to by the Sécretary and the organization rep
senting the officers and employees of the Foreign Service. This ro
is required ot be maintained and kept current at all times. Provisi
also made for the establishment of additional panels of three memb
as may be necessary “to consider and resolve expeditiously gri
filed with the board * * *» . ‘

All expenses of the Board, including compensation for such off
and employees as the Board considers necessary to carry out its fut
tions, are to be paid out of funds appropriated to the Departme
State. ' _

A grievance shall be barred unless it is filed within a perio
months after the occurrence or oecurrences giving rise to the griévan
except that if the grievance arose prior to the date the regulatios
first promulgated .or placed into effect, and not considered ax
solved, it may be filed within a period of 1 year after the d
enactment of thisnew part. » _ '

The Board is required to conduct a hearing on any case filed. with
and such hearings shall be open unless the Board determines othe
The grievant and his representative are entitled to be present-at:
hearing, testimony is given by oath or affirmation, parties are entitl
to examine and cross-examine witnesses unless the Board finds sucl
Interrogatory irrelevant, requested witnesses must be made availal
by the Department in person or by deposition, or the facts ab iss
shall be construed in favor of the grievant, and hearings shall betran
scribed verbatim. . 4

Any grievant; witfiess or other person involved in a proceeding
fore the Board “shall be free from any restraint, intéi-fererice, 6o
discriniination or reprisal.” ' f

In considering a grievance, the Board shall have access to “ahy.doc
ument or information considered by the Board to be rélevant,” in¢lud
ing security records “under appropriate security measurés.”

If the Board resolves that a grievance is meritorius (in any
that does not relate directly to promotion, assignment or selectiofi.ou
ot an officer or employee), it shall direct the Secretary to grant’
relief as the Board determines proper and ‘“the resolution and reli
granted by the Board shall be final and binding upon all parties.
the case of a grievance directly related to any promotion, assigni
or selection out, the Board shall certify its resolution to the Seet
of State together with such recommendations for relief as it d
appropriate. The Board’s recommendations are to be final and bindif
on all parties, except that the Secretary may reject a recomimendati
“only if he determines that the foreign policy or security of the Unite

.ol .
Section 693 provides that algrleva{el;gz{t%lﬁ(_l)gﬁo ﬁlﬁlg Y tien
: request T , val
o D if ho hes f()llé?&%l?éd 1%1(161‘ a provision of a law, 1§gq1a
his grievanco bp B sided under this part.

tion or order other than those pl(;(g]i e State or D ard pui-sﬂétnt “

R en by the Secr f wfary is required
vy -actions taken Dy the BES YL oo d the Secretary is require
e - to judicial review and -y and. ap-
s tltlle-aé y 2111112116()3{%@]"1111:0 offect regulations to estf:ittb}lﬁll:e_‘lclllﬁé %) ¢
murﬁglgtefs of tﬁé Board not later than 90 days after i
ntme . : : : .
ment of the pending bill. s has veceived many complaints
ast year the Congress has ! . s in the.
D 1g.thﬁelc)r§1t sylfortcom’mgs In the grievance 1);(’30631;11133_1\3&111&18
t dmg i of State. Some complaints have comé 101}_} others from
T "aldl;zxtigegarvered their relationship with the ]%ep&l tnent, '
i 119'{"1' Tuals who ave still within the Department. October 6, 1971, Sen-
R omnition of many of these complaints on . c1 i o Church,
jl[’ecof (for himself and Senators Beall, Broo <19a Tloso. Muskie,
o, yCl%nstdn Haxt, Hartke, Humphrey, Ixe'nnejc Yl ed 39659 as
%):;é Slc(ott Stevenson, Tower a,ndl. 'll‘unlnej{)i‘ilrté S;Eed earTior that
s o b 9023) which he had. 1 : e N
Sub'sfitgitl%ifl?& ?3'1?1111(8(82662) )was introduced by Senator Moss (for
ar: a p

i el elations
himself and Senator Miller). The Committee on Foreign Relations
el public hearings on the

i y 1.
these gievance bills on OCtObell 7 étgf}o-lriéslzzld
hearings have been printed and are available to the Iy \
e =] v
eneral public.

i * the charges about
ing sersuasively many of g _
e e inae c'locrlmegigglmce i)rocedures of the Department 1ot
C ] 4 16 b . .’ . . er
e give b mf r examples, it was shown that : until 1971, und
e o bl'ltla Tppost 1ly ouaranteed the right to & hearing, the

» ‘e which supposedly guate 1ight g,
)lgc]ejc}alllalae:‘tment hac% permltted only one hear u’lg 11; ﬁoflii::ntg ars de
pite: hundreds of complaints;'the ll)epa,l;tlllsgg c;sr 1170;3 C{) ! Board \311i<3h

« ] Jevance Procedures’, d 2 whic
nterim Grievanc 4
ons t?eoi’Inine members, all of whom were chosen b'ytishe %ocech;r es;
Hior - 3Se1‘funétors? consultation with employee groups; thli (;prL cedures
T S]elves put mumerous obstacles in the grievant’s 1:3& ntsL heariy S
ther obstruct his effort to obtain relevant dooumet thLe d e
‘ ] 3 or Blabif by
' sesm%ncé conclusion of the hearings, numerouls,1 .lsgtggirg the Gy
PN A\v 4 A

; “ ig amittee as well g ) :

: Toreion Relations Con ! : es have
ni%llcg’zcegltel’li; the?bep:mrtment has “11‘1terpreted’ the Intg I1r11n ](2(1 (13 ‘.{p(licit
1]3lc (:,dm‘es to suit its own needs. For these reaso?s,' L fgué pl-ocass.
1QC1 ation is needed to provide an independent stanc alrc % mnﬁtt ocess.
;nodiﬁed version of 8. 2659 was reported bV ?glmtfons Aﬁt.ho“r:-
jon Relations as an amendme%nt&o thle 1?1,1(;);; e(1%181n f:t e(Report o
on ' 7 itg report to the mene Senat ( ;
on Act of 1972 Tn 8 ted as follows on the amendment:

mmittee commen b nel
k%l?f%ﬁr)n,r%&eceois aware of the concern of the Department of State

is} ' : ; ha ablished
he enactment of this provision. The Dgpiujcénlent é;:m;‘,ecetsgbin hed
interim erievance’ procedure system which 1 1tast0 1}@ ced i Cne
-rea would be revised, depending upon agreements to | worked ont
I\ifsein management in the Department and such organization ¢ \
' 4. € ! =) R

1 X i s and
o accorded recognition as the exclusive representative of officers ¢

£ o 1 g
] yees (o] the Forei 'L SGl‘ViCB. There have been unavoﬂab]e dela} S
D10 i =3 ) ' , :

i
H
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OFFICE OF THE ATTORNEY: GENBRAL, . .
Washington, D.C., August 65,1971, -

in selecting the orgatization to répresent officers and employees.ar

;1}[_ay be anticipated that more time will elapse before represen at PRESIDENT '
01. such a group and the management of the Department will be abl Senate, Vv - ‘
develop mutually acceptable grievance procedures. Accordingly, ] !/to’”:,p 0.

A MR. Vice PrRESIDENT These is attached for your consideration
appropriate reference a draft bill, “To amend title 18, United:
es Code, to provide for expanded protection of public officials and.
ficials, and for other purposes”, which, is being submitted
Wy by the Department of State and the Department of Justice.
te, express and implied threats of militant activists and terror-
o commit acts of physical violence against the persons of mem:,
the diplomatic corps, other foreign officials, and officials of the
States have created grave concern in our respective Depart:,
“The lesson from the recent distressful experiences of other na-
ith terrorist seizuves of diplomatic and governmental officials
1$e:as pawns in “political” disputesisclear. .~ .. o
ew of resources available to the Federal Government to meet”
se-new- and, substantial: threats to foreign .and public officials has
closed alarming omissions and inconsistencies in.existing Federal
minal jurisdiction over such matters. Correction of these deficien-
d not and should not await the actual occurrence of a tragedy
esponse thereto on a category-by-category basis as was the case
. assassination of a President (18 1.8.C. 1751) and of a Sena-
1.S.C. 351). Both history and the present public declarations
of -individuals and groups who seek to achieve their ends
anlawful means call for the timely enactment of new criminal
on ‘this subject. Enactment of this legislation will provide pro-
gainst criminal acts which jeopardize both the domestic oper-
15 of our Government and its relations abroad.
rovision for increased protection of diplomatic, consular dnd other
nsgovernment personnel and their families permits direct dis-
y the United States of its international obligations as a host
Presently, in most instances of interference with such per-
thie' Federal Government can only press for the cooperation of
:quthorities but has no way to guarantee that such cooperation
‘be forthcoming. . -
his legislation also extends to all Federal personnel and their
iesithe same statutory protection against assults and murder
s been reserved for selected classes of Tederal officers. and
5. The rationale for previous limitation of Federal investiga-
“prosecutive jurisdiction in this area has long since been
ow we find over thirty percent of all Federal civilian em-
ogiees protected by Federal criminal statutes against physical abuse,
1ittle to distinguish those within the protected classes from those
ut: The creation of identical statutory protection from physical
s - all Federal employees will equitably provide for security
1l Government departments and agencies. '
is legislation also males significant changes in the existing Fed-
aping law. The revision of section 1201 of title 18, United

committee decided to adopt "omi uag ke Y.
e ot S, D63 pt compromise langq&ge worked out by v
The language of S. 2659 was further modified during the debat
the Seimte and this bill is the verbatim version which was incorpb Py
in S. 8526 as it was passed by the Senate on May 31, 1972..In
conference which was held on S. 3526, the House conferecs zu‘g{lz
they could not accept the language, since they had not held hea
on State Department grievance procedures. Accordingly the :Ser
conferees reluctantly decided to recede. It should be noted, howe
that the House conferees agreed that they would take up the subjs
of grievance procedures in the Department of State and hopefull :
on legislation on the subject during this session of the Congresé So%h
n v.d‘ue course there could be a conference on the House and Seni
Velsmng,.of the language appearing in the bill accompanying this '
port. With this in mind, the Committee on Foreign Relations
executive session on June 13, 1972, and, by a voice vote, ordered S. 37
reported favorably to the Senate. ’ ’ 7
The Senate debated and considered 3. 3722 on June 22, 1972
passed by a record vote of 56-27 after a short debate. T
fr;ftelz substantial delay, hearings are now being held in the.
0 'xe]_)_lese.nt»atlves. However—even before completion of House:hea
ings—it became apparent that efforts were underway to preveit
full House from having an opportunity to debate and vote .on t}
important matter, This subject has been before us for several yos
now. It has been studied by Committees in both Houses of d 17
for more than enough time. Enough hearings have been held. E
tS‘_tHd.lGS have been made. Until the Congress acts, these dedic
foreign service officers will continue to be routinely and systema
deprived of one of their most basic rights—their right to pt'olc thi}
d‘1'1e process in the resolution of their emplovniem? arievances,
State Department has failed to act to provide the rights forl"ﬁ ye!
now it is time for Congressional action. For t]’xesebreasons.uthyé 0
mittee adopted this amendment in order to allow the full Hous
opportunity to pass on this vital issue. o :

AGENCY VIEW S

Attached and made a part of this report is the joint 1 :
gust 5, 1971, from the Attorney G‘rcnerall and the Sech.'etztlf;fg?S t
the Vice President transmitting a draft bill incorporating proy
of the veported bill for the consideration of the Senate: a lotter
gust 9, 1972, to the Chairman of the Committee on the .Tudiciarv frot
the Assistant Secretary of State for Congressional Relations},an
letter h'om,_the Deputy Attorney General to the Chairman. dated
gust 9, 1972. Despite the modifications represented by the H
passed act, the Departments of State and Justice urge speedy
ment of F.R. 15883 as reported herein. ST
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States -Code; will provide Federal criminal jurisdiction for 1 ‘ _ OE_FICE oF THE DEPUTY ATTORNEY (GENERAL,
ings committed within the special maritime and territorial jurisd o

tion and the special aivcraft jurisdiction’ of the United States: A\MES OT"E_ASTL,AND7 o
our Government will no longer be forced to rely upon the interst nian, Gommittee on the Judiciary,
transportation jurisdiction which, in airplane hijacking case senate, Washington, D:.C. ’
proved an inappropriate basis for the extradition of hijacker:

legislation also restores the death penalty for kidnaping by correc ] sentatives passed H.R. 15883, the proposed “Act for the Protec-
the defect in the present provision disclosed in United States. vidack ' Foreign Officials.” The vote was an overwhelming 380 to 2.
son, 890 U.S. 570 (1968), but authorizes its imposition only. H.R. 15883 is an amended version of a draft bill submitted to the

victim dies as a consequence of the crime. ess jointly by the Department of State and the Department of |

Whereas the prime responsibility to investigate, prosecute an 1stice’ on August 5, 1971, and intreduced in the Senate as S. 2436.
- punish common crimes such as murder, kidnaping and assau sed by the House, the bill would give the Federal Government
mains in the several States, this legislation will extend to the Ur liction, concurrent with the States, to punish certain offenses
States jurisdiction, concurrent with that of the States, to. proce ainst the persons and property of foreign officials in this country,
against those acts committed against public and foreign officials whick us enabling the Federal Government.to better carry out its inter-
interfere with its conduct of domestic and foreign affairs. , tional obligation as a host country to these officials.
We urge the prompt introduction and early enactment o . se of the importance of this legislation to the foreign relations
legislation. - < v United States, the Department of Justice urges prompt ap-
The Office of Management and Budget has advised that enactr +of HL.R. 15883 by your Committee and early consideration by
of this legislation is consistent with the objectives of this Admi hate. o i o
tration. . incerely, »
Sincerely, : : - . Rarrua E. Erioxson,
Joux N. MIrcHELL Deputy Attorney General.
‘Attorney Gene: ’
Wicriam P. Rogers,
' Secretary of St

THE SECRETARY OF STATE,

Washinigton, September 7, 1972.
: . noJares O. EasTranp,
DEPARTMENT OF STATE, wiirman., Committee on the Judiciary,
Washington, D.C., August 9, 19 Senate. ' ‘

Hon. James O. Easrran, . & Mr. Cratryan : This is further to my telephone call yesterday
T hairman, Seomte.Jud-ww.ry Commitiee, 1ing the urgency of the bill now before your Committee that
U.S. Senate, Washington, D.C. : uld make it a federal offense to commit certain crimes against

Dear Mr. Caamyaw : The Department was gratified that the Hou ign officials in the United States. This bill, FLR. 15883, was re-
of Representatives passed FL.R. 15883 (with amendments contained ‘passed by a vote of 380-2 in the House of Representatives.

the United States, by the overwhelming roll call of 380-2. This bi ion it. .

is the House Judiciary Committee’s revision of H.R. 10502. A billic recent tragedy at the Olympics in Munich underlines the need
tical to H.R. 10502 is currently pending before your Comm 1ditional urgent action by the United States Government. I un-
namely S. 2436. On August 5, 1971, the Secretary of State anc stand that Senators McClellan and IHruska are considering an
Attorney General transmitted to the Vice President a proposal ide Iment to TL.R. 15883 which would extend its coverage to official
tical to S. 2436 under a cover of a letter strongly urging its prom ests of the United States. This would accord protection to foreign

enactment. _ , ' X als who visit the United States for such special reasons as to
I am writing you now to inform you that the Department of mpete in international sports events.

is entirely satisfied with the revision of the bill contained in X -
15883, as amended. Because the Department considers the enact atter with the highest sense of urgency. To facilitate your considera:
of this legislation during this session of Congress to be of vita n.of the matter, my staff and that of the Department of -Justice
portance, we urge your Committee promptly to report the bill pas developed language that would extend protection to official guests:
by the Fouse favorably, without any amendments. ’ py of the proposed amendment is enclosed. The -effect of the

Sincerely yours, dment would be to make it a federal crime to murder, kidnap, or
sault an official guest who is in the Unitegl States. The term “official
” will apply to foreign nationals or citizens who are in the United

- Davip M. ABsHIRE,
Assistant Secretary for Congressional Relations

Washington, D.C:, dugust 9;1978..""

AR SENATOR: As you know, on Monday, August 7, the House of

. Rept. 92-1268), concerning the protection of foreign officials nt Secretary Abshire has written to you to request prompt

ully agree with that aim and hope the Senate will act on this.
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ragraph (1).of subsection: (c) defines “foreign- government” to
¢ludeany government of a foreign country.irrespective: of recogni-
1 by the United States. Unlike 18 U.S.C. 11, which defines “forelrgn:
mment” for other purposes of title 18, it does not restriet the term.
ions with which the United States is at peace nor does it include
\ction, or body of insurgents within a country.” T
yragraph (2) of subsection (c) defines “international organiza-
for the purposes of this section as it is defined in section 1 of the
ternational Organizations Immunities Act. (22 U.S.C. 288.)
aragraph (8) of subsection (c) defines “family” to include (a) a
e, parent, brother or sister, child, or person to whom the foreign
al stands in loco parentis, or (b) any other person living in his
hold and related to the foreign official by blood or marriage. -
aragraph (4) of subsection (c¢) defines “official guest” as meaning.
itizen or national of a foreign country present in the United States
1 official guest of the government of the United States pursuant to
esignation as such by the Secretary of State. :
Section 101 also adds a new section 1117 to the same Chapter 51 of
itle 18 referred to above. Section 1117 provides for punishment by’
mprisonment for any term of years or life for conspiracies to violate
sting section 1111 (Murder within the special maritime or terri-
ial jurisdiction of the United States) ; existing section 1114 (Mur-
: or manslaughter of certain officers or employees of the United
i?t'esl) ), and new section 1116 (Murder or manslaughter of foreign
clals). . :
Section 102 makes the necessary amendments to the chapter analysis
chapter 51 of title 18 to reflect the addition of new sections 1116 and,
17 to that chapter. ’

. States. but not permanent residents-of the United States, and
~ have designated as official guests of the United States. This.w
. me to designate individuals or groups of individuals who.are h
. important international sports or other events. : )
v Sincerely, ' '

Wiriam P. Ro

SECTION-BY-SECTION -ANALYSIS

‘Section 1 sets forth the short title of the Act.
Section 2 is the statement of findings and declaration of polic

Trree I

MURDER OR MANSLAUGHTER OF FOREIGN OIFFICIALS

Section 101 amends Chapter 51 of title 18 of the United States C
by adding thereto a new section 1116 which in Subsection (a) mal
punishable under Federal law the murder or manslaughter of a forei;
official or an official guest. The sentencing provisions of sections 111
and 1112 of title 18 are incorporated by reference except that murde
in the first degree is punishable by a mandatory sentence of li
imprisonment:

Section 1116 affords Federal jurisdiction concurrent with State
jurisdiction over these homicides which may be exercised whenever
homicide within the purview of the section is of sufficient interest:
the United States to warrant Federal investigation or prosecutior

Although the Government must indicate the status of the vict

in prosecutions brought under this section for the purpose of estab N - Trre T1
lishing a jurisdictional basis, knowledge of the victim’s status on t, S : ‘
part of his assailant is not an element of the offense which mus EIDNAPPING

established at trial if the person is indeed a foreign official.
Subsection (b) of the section 1116 defines “foreign official”, and ¢
term covers two distinet categories of persons. : _
Paragraph (1) of subsection (b) includes a Chief of State or t
political equivalent, President, Vice President, Prime Minister, A
bassador, Foreign Minister, or other officer of cabinet rank or abov
a foreign government or the chief executive of an international org
nization or any persons who have previously served in such capacit)
It also includes members of the families of such officers or former offi
cers. These persons are protected while in the United States rege
less of whether their presence relates to official or unofiicial business
Paragraph (2) of subsection (b) includes all persons of foreigi
nationality who are duly notified to the United States as officers or er
ployees of foreign governments or international organizations
who are in the United States on official business, and members of tk
families who are in this country in connection with the presence of
officers or employees. The category of officers and employees of forei;
governments includes those at embassies and consulates, those at mis
sions of their governments to international organizations, and thos
trade or commercial offices of foreign governments.
Subsection (¢) of section 1116 defines three other terms for
purposes of this section :

ke a number of substantive changes in the present kidnaping law.
ien of the sole jurisdictional base of transportation in interstate or
1gn commerce, jurisdiction to punish kidnaping is provided when
),-the victim is transported in interstate or foreign commerce (as
der existing law) ;-(2) the kidnaping occurs within the special mari-
e and territoial jurisdiction of the United States, or (3).in the spe-
aircraft jurisdiction of the United States; or (4) the victimis a
ign official within the purview of section 1116 of title 18. ~ -
though the term “kidnaping” has acquired: a: general meaning
ufficient to encompass the operative term “seizes”, “confines”, etc,
'omé)‘zure 18 U.S.C. 851), for:clarity the present terminology of 18
:C. 1202 is retained. The term “ransom or reward or otherwise” is
- intended to. reflect the judicial construction developed under existing
- Federal law. See Gooch v. United States, 297 U.S. 124,128 (1936).
he penalty authorized under section 1202 as.amended is imprison-
for any term of years or for life. e L
ubsection 1201 (Db).retains in cases in which jurisdiction is based
subsection (a) (1) the rebuttable presumption found in present
t.a victim .who has not been released in twenty-four hours of
bduction has been transported-in‘interstate:or: foreign commerce.

L N e T n

Section 201 revises section 1201 of title 18, United States Code, to |
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an -international organization, or as a residence of a foreign .
ial;ior belonging to-or used or occupied by an international organi- ;
or official business or residential purposes, pubhcly———

1) parades, pickets, displays any flag, banner, sign, plac‘u‘d
levice, or utters any word, phrase, sound, or noise, for the pur-
se of intimidating, coercing, threatening, or harassing any for-
on official or obstructmcr him in the perfmnnnce of his duties, or
(2) congregates with two or more other persons with the intent
perform any of the aforesaid acts or to violate subsection (a)
' (b) of the section.

irpose of the provision is to protect the peace, dignity and secu-
foreign oﬁicmls and guests in their embassies, consul‘xtes, mis-

.- Subsection 1201 (¢)  maintains. consplracy to kidnap as-an-off
However, ‘the penalty has been modified to be .commensurate with
Ppenalty authorized for.conspiracy to murder under section 1117 of ti
18, United States Code, added by séction 101 of this Act. -

Sectzon 202 makes appropriate amendments to the fmalysm of chap!
55 of title 18, United States Code.:. -

Trree YIT

PROTECTION OF FOREIGN OF¥FICIALS |

Sectzon 301 amends existing section 112 of title 18, Umted Sta
Code, which proscribes assaults on specifically deswnated forei
officials, to make it co-extensive in coverage with new Section 11
the title pertaining to homicides of foreign officials.

Subsection (a) of section 112 makes 1t a Federal offense to ass
strike, wound, imprison or offer violence to a foreign official ‘or
official guest, sub]ect to a fine up to $5,000 or imprisonment up
years, or both. If a deadly weapon is used the fine may be increas
to $10,000 and the term to 10 years. Identlcal penalties may be impos
tnder existing section 112.

Subsection (b) of section 112 makes it a misdemeanor to willfully
intimidate, coerce, threaten, harass or willfully obstruct a :foreig
official or an official guest. There is no comparable Federal ‘statu
However, a District of Columbia statute prohibits, among other t,
the intimidation or harassment of representatives of foreignigo

ernments or interference with their peaceful pursuit of their dutie
D.C: Code; Sec. 22-1115; and Frend v. United States, 69 App. D
100 F.2d 691 (1988), cert. den., 306 U.S. 640 (1939)

Tt is intended that such acts as the following could constltute b
ment under this section, if done with intent to intimidate, alar
persecute a foreign official or an official guest:

1. Following him about in a pubhc place or places after
requested notto doso;

‘2. Engaging in a course of conduct, including the use of abu
language, or repeatedly committing acts which alarm, intim:
or persecute him and which serve no legitimate purpose; or

8."Communicating with him anonymouslv by telephone
graph, written communlcatlon, or otherwise in a manner likélyto
‘cause annoyance or alarm, or making repeated telephone call

~ him whether or not conversation ensues, Wlth no purpose ofileg]
. imate communication.

See New York Penal Code section 240.25, 240 30 However,
is 1iot inclusive, since many ways can be contmved in which to in
date, coerce, threaten, or harass. Certain of these dcts would- als
violations of Federal law under present 47 U.S.C. 2938, concernil
‘harassing telephone calls, and 18 U:S. C 87677, concermna th
ing of threfmts. ’

Subsection (c) of Section 112 provides a penalty of a ﬁnex
more than $500 or imprisonment for not more than six month
both, for any person. who within the United States but outsi
Dlstrlct of Columbia and within one hundred feet of any bulldm"
premises belonging to or used or cccupied by a foreign government'
by a foreign oﬂ‘lclal for diplomatic or consular purposes, or as

prowslons of subsection (c) are not made applicable to the Dis-
f Columbia because a District law of long standing aflords simi-
tection to foreign officials in the Nation’s C‘Lpltal (Section 22—
D.C. Code.)

,ectlon (d) of section 112 defines “foreign official,” “foreign gov-
nment”, “international organization” anc |~ “official ouest” for the
1Y pose of this section. These terms are given 001151stent meanings
ﬂlol hout the United States Code sections added or amended by this

1115,

gection (e) of the section was added by the committee to express

s deep concern to those judicial and executive officials to whon the ad-
istration has been entrusted to use all due care to see that legiti-
expression and assembly has not been abridged. First amendment
play an important role in a Free Society and care should always
¢ exéreised to see that their role is not diminished.

‘Section 302 amends the analysis of Chapter 7 of title 18 of the '
nited States Code to reflect the change in the title of section 112
Protection of foreign officials and Sofficial guests”.

Trree IV

TION. OF PROPERTY OF FOREIGN GOVERNMENTS AND INTERNATIONAL
ORGANIZATIONS

ection 401 adds a new section 970 to ch%pter 45 of title 18, United
ates Code, in which in subsection (a) makes it a Federal offense to
i fully injure, damage or destroy, or attempt to injure, damage or
¥, any real or per rsonal property located within the United States
belonging to or utilized or occupied by any foreign government
international organization, or by a foreign official or an official
st Thus emb‘xssws, consulates, missions to mteumtmnml orgamzc -
ons;_the residences of foreign officials and trade or commercial offices
*6lgn governments would be covered. Violations are punishable
e up to $10,000 and imprisonment up to 5 years, or both. The
ision covers veal and personal property, including automobiles,
iid other vehicles, used for official or unofficial purposes.

'hére is no present law which generally proseribes malicious injury
estruction of property within the United States owned or occupied
eign governments. But see 18 U.S.C. 844.(1). Section 956 of title
ted States Code which punishes certaln conspiracies within
1 States jurisdiction to injure properties of foreign governments

C+
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peals for the District of Columbia, D.C.
Circuit, has indicated that the Govern-
ment has an affirmative duty to give
diplomatic representatives of foreign na-
tions a degree of protection from har-
assment which is greater than owed to
its own citizens or officials of the United
States.

The SPEAKER. The time of the gen-
tleman from Massachusetts has expired.

Mr. POFF, Mr. Speaker, I yield myself
6 minutes. :

Mr. Speaker, it has been said that the
purpose of. this legislation is to protect
foreign officials. Perhaps it is more ac-
curate to say that the purpose of this
legislation is to promote the conduct of
the foreign affairs of the United States
by protecting the property and the per-
sonnel of foreign governments while they
are present in this country. Such a pur-
pose is not only the right of the Fed-
eral Government, it is not only within its
proper constitutional domain and power,
but such a purpose is also the respon-
sibility of the Federal Government under
the accepted law of nations.

The exercise of the power necessary
to discharge that responsibility involves
the use of police powers. Under our Con-
stitution the police power resides per-
manently in the powers reserved to the
States. Let me hasten to assure the
Speaker that this bill leaves that power
where it is. It does not preempt State
power.

As the learned gentleman from Mas-
sachusetts so well explained, this legisla-~
tion simply fixes in the Federal Govern-
ment jurisdiction concurrent with that of
the individual States.

I think it is important too, Mr. Speaker,
to underste«nd that this is not the first
time the Congress has ventured into this
legislative area. '

It has long been a Federal crime to as-
sault or wound certain high officials of
foreign governments, even though such
an assault would also constitute an of-
fense against the laws of the particular
State in which it is committed. H.R.
15883 would give the Federal Govern-
ment a similar power, concurrent with
that of the several States, to prosecute
and punish other acts of violence directed
against foreign officials or their property,
including murder, manslaugster, kid-
naping, willful harassment, and willful
destruction of property.

In no case will the several States be
ousted of whatever jurisdiction they may
now exercise over such offenses. Rather,
as in cases of assassination or attempted
assassination of presidential candidates,
the investigative and prosecutorial re-
sources of the Federal Government may
be brought to bear in apprehending and
punishing..the perpetrator whenever the
Department of Justice, in consultation
with the Department of State, deems
such action to be in the national interest.

The principal differences between H.R.
15883, the bill before us today, and H.R.
10502, which I introduced a year ago
along with several other members of the
Committee on the Judiciary, as reported
to the House this past June are to be
found in the penalty provisions for mur-
der and kidnaping. The same day that
H.R. 10505 was reported, the Supreme
Court of the United States rendered its

CONGRESSIONAL RECORD — HOUSE

decision in the case of Furman against
Georgia. My reading of the nine sepa-
rate opinions in that case convinces me
that the Supreme Court would probably
hold unconstitutional any death penalty
provision, such as those contained in
H.R. 10502, which vests in the sentencing
authority an absolute discretion whether
to impose the death penalty or some less-
er offense in any particular case. I am
informed that the Department of Justice
shares this view.

Accordingly, I introduced H.R. 15883

-as a clean bill, amending the penalty

provisions to avoid facial invalidity and
also incorporating other amendments to
H.R. 10502 which had been made by the
committee before reporting it favorably
to the House in June.

The conforming of the penalty pro-
visions of this bill to the apparent re-
quirements of the Furman decision is
nothing but a stopgap handling of the
death penalty question. A more lasting
determination of how, and whether, the
death penalty might be prescribed for
the offenses covered by this bill, or for
any other Federal crime, is an important
and comples. matter in itself, and passage
of this otherwise relatively noncontro-
versial measure should not await a
permanent resolution of that issue.

The committee reported H.R. 15883 to
the House with two amendments, both
pertaining to the antipicketing pro-
vision of section 301 of the bill.

The first refines the definition of the
premises to which the prohibition of
harassing demonstrations relates. I ac-
cept and support that amendment, since
it more clearly limits the coverage of
the subsection to those premises which
are ordinarily and regularly used to
carry out the official business of the
foreign government’s embassy, consulate,
or mission—whether those premises are
annexed to or separated from the main
consular building—or as official resi-
dential property. Of course, any premises
which might be temporarily used on an
emergency basis in substitution for the
premises in which such diplomatic or
consular activities, are normally carried
out would likewise be covered.

The second amendment struck from
the subsection the flat, evenhanded pro-
hibition against expression of views;
whether critical or laudatory, about the
policies or personnel of a foreign govern-
ment by public picketing or demonstra-
tions within 100 feet of that govern-
ment’s diplomatic or residential prop-
erty. What remains is a proscription of
demonstrations within that zone for the
purpose of intimidating, coercing, threat-
ening, or harassing a foreign official or
of obstructing him in the perform-
ance of his duties. Congregations with
the intent to conduct such a demonstra-
tion would likewise be prohibited.

To be frank, this limitation of the
scope of the antipicketing provision
leaves it scarcely more effective in creat-
ing a small area of sanctuary from politi-
cal controversy for our foreign diplo-
matic guests than is the general prohibi-
tion against intimidation, coercion,
threats or harassment, applicable any-
where, which is contained in the preced-
ing subsection.

August 7, 1972

- While I would much prefer to see the
language deleted from this portion of
H.R. 15883 restored, my objection to the
committee amendment does not outweigh
my sense of urgency that the House pass
the bill today as reported. We can there-
by make a major advance toward enact-
ment in this session of Congress of legis-
lation which both the Department of
State and the Department of Justice
consider necessary to meet a pressing
national need.

Finally, title II of the bill reformulates
the jurisdictional bases of the Federal
kidnaping statute, making it more under-
standable to our foreign friends for pur-
poses of extradition.

Mr. Speaker, H.R. 15883 provides the
Federal Government with the means of
avoiding the embarrassment and poten-
tially dangerous repercussions which may
arise from a foreign government’s mis-
understanding of our national govern-
ment’s motivations in failing to respond
appropriately to some future incident in-
volving one of its officials.

Because the headquarters of the United
Nations organization was located on our
shores at our request, this country plays
host to an unusually large number of
foreign diplomats to whom we owe a
special duty of protection. This legisla-
tion is intended to benefit all of such
guests, with neither favor nor slight to
any of them. Those who today appear to
need such added Federal protection least
may tomorrow nheed it most, so swiftly
do events move in today’s world.

Mr. Speaker, this is a measure with
strong bipartisan support. I urge the
House to suspend the rules and pass
H.R. 15883.

Mr. GROSS. Mr. Speaker, will the gen-
tleman yield?

Mr. POFF, I yield to the gentleman
from Iowa.

Mr. GROSS. Mr. Speaker, section 112
of this bill is entitled “Protection of for-
eign officials.” and it states, in part:

Whoever . . . parades, pickets, displays any
flag, banner, sign, placard, or device, or ut-
ters any word, phrase, sound, or noise, for
the purpose of . . . intimidating, coercing,
threatening, or harassing any foreign offi-
cial. ..

Let me ask the gentleman this ques-
tion: Do the same penalties apply for
other demonstrations against the Gov-
ernment? Am I to understand that this
section goes to violations and penalties
outside the District of Columbia?

Would the same penalties apply for
this same sort of thing on the Washing-
ton Monument grounds?

Mr. POFP. The gentleman first spoke
of jurisdiction outside the District of
Columbia.

Mr. GROSS. I could conjure up a situ-
ation or a site outside the District of
Columbia, if that is important. I just
want to know whether the same penalties
apply across the country for the same
acts, growing out of demonstrations, as
contained in this bill.

The SPEAKER. The time of the gen-
tleman from Virginia has expired.

Mr. POFF. Mr. Speaker, I yield myself
1 additional minute to respond to the
gentleman.

- T am candid to tell the gentleman I am
not familiar with all the penalty clauses
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