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IN THE UNI TED STATES COURT OF APPEALS
FOR THE NI NTH CI RCUI T

Nos. 99-35209, 99-35347, 99-35348
KATURIA E. SMTH, et al.
Plaintiffs-Appellants
V.
THE UNI VERSI TY OF WASHI NGTON LAW SCHOOL, et al .,

Def endant s- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF WASHI NGTON

BRI EF FOR THE UNI TED STATES AS AM CUS CURI AE SUPPORTI NG
APPELLEES AND URG NG AFFI RMANCE

| NTEREST OF THE UNI TED STATES

This case presents the inportant question whether
institutions of higher education nay consider the race or
national origin of an applicant as one factor in an adm ssions
decision in order to further the conpelling educational goal of
enrolling a diverse student body. The United States Departnent
of Education has primary responsibility for the adm nistrative
enforcenent of federal civil rights |aws affecting educational
institutions, including Title VI of the Cvil R ghts Act of 1964,
42 U.S.C. 2000d et seqg., which prohibits discrimnation on the
basis of race, color, or national origin by recipients of federal
financial assistance. The Departnent's regul ati ons and policy
gui dance interpreting Title VI provide that educational
institutions may take race into consideration for purposes of

remedyi ng past discrimnation or enrolling a diverse student
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body. See 34 C.F.R 100.3(b)(6)(i)-(ii); 59 Fed. Reg. 8756,
8759-8762 (1994). In addition, the Departnent of Justice is
responsi ble for the judicial enforcenent of Title VI and for
enforcing the Equal Protection C ause under Title IV of the Cvil
Rights Act of 1964, 42 U. S.C. 2000c et seq. The United States
thus has an interest in participating in litigation not only to
support the appropriate and |lawful use of narrowy tailored
affirmative action prograns by educational institutions, but also
to ensure that the inportant constitutional issues raised by such
prograns are reached only when necessary and only after the
devel opnent of a full factual record.

STATEMENT OF THE | SSUES

The United States will address the foll ow ng issues:

1. Wether the district court correctly held that
plaintiffs’ clainms for prospective relief are noot.

2. Wiether this Court should dismss the discretionary
1292(b) appeal of the denial of plaintiffs’ notion for parti al
summary judgnent in |ight of the changed circunstances since
| eave to appeal was granted.

3. \Wether the district court correctly held that the
Uni versity of Washi ngton Law School may constitutionally consider
the race of applicants as one factor in its adm ssions process in
order to obtain the educational benefits of a diverse student

body.
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STATEMENT OF THE CASE

1. This case involves a challenge to the adm ssions
policies of the University of Washington Law School (the Law
School). Until late 1998, the Law School considered race as one
factor anong many in its adm ssions process for the purpose of
enrolling a diverse student body (ER106).Y Plaintiffs Katuria
Smth, Angela Rock, and M chael Pyle, are white applicants who
wer e deni ed adm ssion to the Law School for the academ c years
1994, 1995, and 1996 respectively (ER2-3). Smth and Rock
attended and graduated fromother |aw schools (see ER2-3). Pyle
initially did not attend | aw school, but he has been admtted to
t he Def endant University of Washington Law School (Br. 7).

2. In July 1997, plaintiffs filed suit against the Law
School and four of its present and forner admnistrators (ERL).
Plaintiffs alleged that, by considering race in the adm ssions
process, defendants discrimnated against themin violation of
the Equal Protection C ause of the Fourteenth Anendnent (ER1).?
Plaintiffs brought suit under 42 U S C. 1981, 42 U S.C 1983, and
42 U . S.C. 2000d et seq. (Title VI) (ER2).

3. On April 22, 1998, the court certified a class under
Fed. R Cv. P. 23(b)(2) consisting of all white applicants who

had been deni ed admi ssion to the Law School since 1994 (ER210).

Y “ER_" refers to the Excerpts of Record. "SER " refers to

t he Suppl enental Excerpts of Record. “Br._ " refers to the brief
filed by appellants. “Appellees' Br. " refers to the brief
filed by appell ees.

Z Plaintiffs did not challenge the Law School’s consi deration
of ethnic origin.
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The court held that the class would be “limted to clainms for
injunctive and declaratory relief” (ER242). The court denied
plaintiffs’ nmotion for class certification of the damages cl ai ns,
reasoni ng that clainms for damages “turn[ed] on the individual
ci rcunst ances of each applicant” and therefore were not
appropriate for class treatnent (ER242). The court bifurcated
the trial, holding that the clains of the “naned plaintiffs” for
damages woul d be addressed, if necessary, after liability was
establ i shed (ER242-243).

The April 22, 1998 order did not specifically address
plaintiffs’ alternative request to certify the class pursuant to
Rul e 23(b)(3). 1In a subsequent order, dated February 22, 1999,
the court stated that it was al so denying class certification of
the clains for damages under Rule 23(b)(3) (ER858). Plaintiffs
have not appeal ed the orders denying class certification for
damage cl ai ns.

The April 22, 1998, order al so denied the individual
defendants’ notion for sunmary judgnent on their claimthat they
were entitled to qualified inmmunity on plaintiffs’ Section 1981
and Section 1983 clains (ER217-224). The court held, and the
plaintiffs conceded,?® that the individual defendants would be

entitled to qualified inmmunity if they had inplenented an

¥ Plaintiffs’ brief opposing defendants’ notion stated:

“For purposes of this notion —and only such purpose —plaintiffs
w Il assune that Justice Powell’s | one opinion can be construed
as the 'rationale' for the 'holding' of the entire Court in
Bakke, and that state actors nmay consider race for the non-
remedi al reason set forth in that opinion.” (SER204)
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affirmative action plan that was consistent with the “Harvard

pl an” endorsed by Justice Powell’s opinion in Regents of the

University of California v. Bakke, 438 U. S. 265, 378 (1978)

(ER220-224). The court found sumrary judgnment to be
i nappropriate, however, because plaintiffs were claimng that the
Law School s plan in practice was not consistent with Justice
Powel | ’s opinion, and plaintiffs were entitled to take discovery
on this claim (ER224). For sim/lar reasons, the court also
deni ed the Law School’s notion for summary judgnent on the Title
VI claim(ER224-228).
4. On Novenber 3, 1998, the voters of the State of
Washi ngt on approved Initiative |1-200, which states, in rel evant
part (ER249, enphasis added):
The state shall not discrimnate against, or grant
preferential treatnent to, any individual or group on the
basis of race, sex, color, ethnicity, or national origin in

t he operation of public enploynent, public education, or
public contracting.

On Novenber 3, 1998, hours after |-200 becane |aw, the President
of the University of Washington directed all of the University's
school s and col |l eges, including the Law School, “to suspend the
use of race and sex as factors in adm ssions decisions * * *”
(ER253). On Decenber 3, 1998, the Law School adopted a new
admi ssions policy elimnating the use of race and ethnic origin
i n adm ssi ons deci si ons (ER256-257).

5. On February 10, 1999, the court dism ssed plaintiffs’

clainms for injunctive and declaratory relief as noot in |ight of
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t he passage of [-200 and the Law School’s new adm ssions policy
(ER791). The court then decertified the class that it had
previously certified solely for injunctive and declaratory relief
( ER801- 803) .

On February 12, 1999, the court denied plaintiffs’ cross-
notions for summary judgnent on their Title VI claimagainst the
Law School (ER804). Declining plaintiffs’ invitation to follow
Hopwood v. Texas, 78 F.3d 932 (5th Cir.), cert. denied, 518 U S
1033 (1996), the court held that Bakke remai ned good | aw and that
universities therefore may, consistent with Justice Powell’s
opi ni on, consider race as one factor in a narrowy tailored
adm ssions process (ER805-811). At the sanme tine, the court
agai n concluded that material issues of fact concerning whet her
def endants’ former adm ssions program had been consistent with
Justice Powell’s opinion precluded entry of summary judgnent for
def endants (ER812).

6. Plaintiffs appealed the dismssal of their clains for
injunctive relief pursuant 28 U S.C. 1292(a)(1) (ER862).
Plaintiffs also petitioned to appeal the class de-certification
order under Rule 23(f) and the denial of partial summary judgnment
pursuant to 28 U . S.C. 1292(b). Defendants did not oppose either
petition and this Court granted both. At the parties’ request,
the district court stayed the trial pending disposition of these

interlocutory appeals (ER861).
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SUMVARY OF ARGUMENT

The district court properly held that plaintiffs’ clains for
prospective injunctive and declaratory relief are noot in |ight
of the passage of 1-200. |In response to |-200, which prohibits
raci al preferences in public education, the University prohibited
its components fromtaking race into consideration in the
adm ssions process, and the Law School changed its adm ssions
policy accordingly. 1In light of the fundanental change in state
| aw and the resulting change in the Law School's adm ssions
policy, in order to obtain prospective relief, plaintiffs nust
show that it is likely, as opposed to nerely specul ative, that
the Law School will disregard state |aw and University policy and
re-institute the consideration of race in adm ssions. Defendants
make no attenpt to make such a show ng

The absence of a viable claimfor prospective relief and the

recent decision of this Court in Hunter v. Regents of the

Uni versity of California, --- F.3d ---, No. 97-55920, 1999 W

694865 (9th Gr. Sept. 9, 1999) makes the 1292(b) appeal on the
validity of Bakke inappropriate. The validity of Bakke is
potentially relevant to only part of plaintiffs’ nulti-count
conpl aint and, depending on the outconme of the trial, the
district court could enter a judgnment for plaintiffs on all of
their clains without ever reaching the Bakke issue. This Court
has nmade clear that the court of appeals should grant review

pursuant to 28 U.S.C. 1292(b) only in extraordinary
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circunstances. Were, as here, the sole issue raised by the
1292(b) appeal will not obviate the need for a trial and m ght
not even be necessary to the disposition of the case, such
extraordi nary circunstances are not present.

Assunming this Court reaches the nerits of the 1292(bh)
appeal, it should hold that Bakke remains binding precedent and
that a University may constitutionally consider race as one
factor in its adm ssions process in order to obtain a diverse
student body. Bakke clearly held that university may
constitutionally consider race in their adm ssions process even
when it was not necessary to renedy past discrimnation at the
University itself. This Court in Hunter also has rejected
plaintiffs’ argunent that the use of race in public education is
never permnm ssible except for renedi al purposes. Those hol di ngs
foreclose the result plaintiffs seek here. This Court has no
authority to ignore Bakke based on specul ati on about what the
Court would do if it were to revisit the issues raised in that
case. Only the Suprene Court may overrule its own deci sions.

ARGUVENT
I
THE COURT CORRECTLY HELD THAT PLAI NTI FFS CLAI MS FOR PRCSPECTI VE
| NJUNCTI VE AND DECLARATORY RELI EF ARE MOOT

The district court properly held that plaintiffs’ clains for
prospective relief are noot. Mootness is “the doctrine of
standing set in atime frame: The requisite personal interest

that must exist at the commencenent of litigation (standing) nust
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continue throughout its existence (nootness).” Arizonans for

Oficial English v. Arizona, 520 U.S. 43, 68 n.22 (1997); Cook

Inlet Treaty Tribes v. Shalala, 166 F.3d 986, 988 (9th G r

1999). In order to obtain prospective injunctive and decl aratory
relief, the plaintiff nust show, at each stage of the litigation,
that it is likely, rather than nmerely specul ative, that he or she
will be injured in the imediate future if relief is not granted.

See Lujan v. Defenders of WIldlife, 504 U S. 555, 560-561 (1992);

Cty of Los Angeles v. Lyons, 461 U S 95, 102, 111 (1983); Nava

v. Gty of Dublin, 121 F.3d 453, 455-460 (9th Gr. 1997). A

claimfor prospective relief becomes noot after the defendant’s
chal |l enged activity ceases if it is “clear that the all eged
vi ol ati ons could not reasonably be expected to recur.” See Ruiz

v. Gty of Santa Maria, 160 F.3d 543, 549 (9th GCr. 1998), cert.

denied, 119 S. C. 2367 (1999).

Appl ying these principles, the court’s decision that
plaintiffs’ claimfor prospective relief is noot is clearly
correct. [1-200 has changed state |aw in Washi ngton: racial
preferences in public education in Washi ngton are now
i nperm ssible and the University has directed the Law School to
stop considering race in its adm ssions process. The Law Schoo
has adopted a new adm ssions policy under which race will no
| onger be considered. There is no need for relief requiring the

University to do what it has already done.
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In order to obtain prospective relief notw thstanding the
change in Washington | aw and the Law School's change in its
adm ssions policy, plaintiffs would have to show that one of the

followi ng scenarios is “immnent,” see Defenders of Wldlife, 504

US at 560: (1) the Law School wi |l disobey the University’'s
directive; (2) the University wll rescind its directive and tel
its conmponents that they may consider race in the adm ssions
notwi t hst andi ng the passage of 1-200; or (3) [-200 wll be
repealed. Plaintiffs do not allege, nmuch | ess attenpt to show,
that any of these events is likely to happen in the near
future. ¥

Plaintiffs’ reliance (Br. 32) on the doctrine concerning the
voluntary cessation of illegal activity is msplaced. The
“voluntary cessation” doctrine does not relieve plaintiffs of
their burden under Article Ill to show that there is a
“reasonabl e possibility that the unlawful conduct will recur.”

See Arnster v. United States Dist. Court, 806 F.2d 1347, 1358 &

n.16 (9th Gr. 1986); accord Defenders of Wldlife, 504 U S. at

561. There is no suggestion that defendants changed their policy

only tenporarily in an effort to avoid an injunction, or that

Y Plaintiffs rely (Br. 34) on a deliberative nmenorandum
witten before I-200 was passed, in which the Assistant Attorney
General s (AAGs) of Washington outlined for the Attorney General
the “major |egal issues” raised by I-200 (ER263). This

menor andum has no rel evance to the issues in this litigation.
The University has interpreted 1-200 to ban all consideration of
race in public education. Plaintiffs have not denonstrated that
there is any likelihood that the University will reverse course
and interpret 1-200 in a different manner.
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they are free to or will reinstate their old policy at any tine.

Conpare City of Mesquite v. Aladdin’s Castle, Inc., 455 U S. 283,

288 (1982). Defendants did not change their policy voluntarily,
but were ordered to do so in response to a fundanmental change in
Washi ngton |l aw that continues to constrain their conduct. This

case is therefore simlar to Banas v. Denpsey, 742 F.2d 277, 278-

279 (6th Cr. 1984), aff’'d sub nom Geen v. Mansour, 474 U. S. 64

(1985), where the court held that plaintiffs’ clainms for
prospective relief were noot because the State had changed the
chal I enged policy in response to a new federal |aw. Because
plaintiffs have not established that there is any reasonable
possibility that defendants can or will re-institute the use of
race in their adm ssions process, plaintiffs’ clains for

prospective relief are nobot. See Native Village of Noatak v.

Blatchford, 38 F.3d 1505, 1510 (9th Cr. 1994) (“A statutory
change * * * is usually enough to render a case noot, even if the
| egi sl ature possesses the power to reenact the statute after the

lawsuit is dismssed.”); Conmmittee for the First Amendnent v.

Canmpbel |, 962 F.2d 1517 (10th G r. 1992) (university’ s adoption
of new policy regarding showing of filns nooted clains for
injunctive relief).

Nor does this case fall within the npotness exception for
conduct that is “capable of repetition, yet evading review”
That exception is applicable only if “(1) the chall enged action

[is] inits duration too short to be fully litigated prior to its
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cessation or expiration[;] and (2) there [i]s a reasonable
expectation that the sane conplaining party [will] be subjected

to the same action.” Lewis v. Continental Bank Corp., 494 U S.

472, 481 (1990) (enphasis added). Plaintiffs have not shown that
the Law School is likely continually to reinstate its previous
adm ssions policy and then withdraw it, thereby avoiding review.

See Adarand Constructors, Inc. v. Slater, 169 F.3d 1292, 1296

(10th Gr. 1999). Nor have they shown that there is any
reasonabl e expectation that defendants wll reinstate a race
consci ous adm ssions policy.
I
THI' S COURT SHOULD DI SM SS PLAI NTI FFS 1292(b) APPEAL OF THE
DENI AL OF THEI R MOTI ON FOR PARTI AL SUMVARY JUDGVENT
This Court should dismss the appeal that it initially
approved pursuant to 28 U.S.C. 1292(b). Section 1292(b) permts
an appeal of an interlocutory order that otherw se would not be
appeal abl e when: (1) the order involves a controlling question
of law as to which there is substantial ground for difference of
opi nion; and (2) an imedi ate appeal fromthe order may
materially advance the ultimate term nation of the litigation.
28 U.S.C. 1292(b). The court of appeals may decline to hear the

appeal for any reason even if the jurisdictional requirenments are

met. See Coopers & Lybrand v. Livesay, 437 U S. 463, 473 (1978).

This Court has made clear that an appeal under this Section
shoul d be allowed “only in exceptional situations in which

allow ng an interlocutory appeal would avoid protracted and
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expensive litigation.” 1n re Cenent Antitrust Litig., 673 F.2d

1020, 1026 (9th G r. 1982); accord Coopers & Lybrand, 437 U S. at

473. As this Court noted soon after Section 1292(b) was enact ed,
the provision “was intended primarily as a neans of expediting
litigation by permtting appellate consideration during the early
stages of litigation of |egal questions which, if decided in

favor of the appellant, would end the lawsuit.” United States v.

Wbodbury, 263 F.2d 784, 785 (9th G r. 1959) (enphasis added).

Al t hough this Court initially approved the 1292(b) appeal,
the petition was not opposed and the nerits of granting the
petition were never briefed. A court of appeals may dismiss a
1292(b) appeal that it has previously approved whenever changed
ci rcunst ances or other facts suggest that permtting the appeal

is no longer appropriate. See, e.q., N ckert v. Puget Sound Tug

& Barge Co., 480 F.2d 1039, 1040 (9th Gr. 1973); United States

v. Bear Marine Servs., Inc., 696 F.2d 1117, 1119 (5th Cr. 1983).

For several reasons, the strong policy against “pieceneal”

appeals, see Eisen v. Carlisle & Jacquelin, 417 U. S. 156, 170

(1974), now requires dismssal of plaintiffs’ 1292(b) appeal.
First, there is no longer a controlling | egal question for which
there is a substantial ground for disagreenent in the Ninth
Circuit. Plaintiffs’ principal claimis that race consci ous
nmeasures are appropriate only when necessary to renedy

discrimnation at the institution (see ER860-861). This Court
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has recently held to the contrary. See Hunter v. Regents of the

Univ. of Cal., --- F.3d ---, No. 97-55920, 1999 W. 694865

(9th Cr. Sept. 9, 1999).

Second, the 1292(b) appeal will at nobst only resol ve one
count of a multi-count conplaint and it will not nake a trial
unnecessary. Plaintiffs’ appeal raises only the narrow question
of whether Bakke renmmins valid, i.e., whether the interest in
enrolling a diverse student body may ever be a conpelling
interest. That question has no relevance to plaintiffs’ Section
1981 and Section 1983 clainms agai nst the individual defendants.?
Plaintiffs have stipulated that these defendants will be entitled
to qualified immunity as long as their actions were consi stent
with the requirenments set forth in Justice Powell’s opinion in
Bakke. Therefore, plaintiffs’ appeal can only affect the
resolution of the Title VI claimagainst the Law School . ¥
Regardl ess of how plaintiffs’ appeal is resolved, it will not

obviate the need for a trial on both liability and damages of

plaintiffs’ clainms against the individual defendants. In simlar
circunstances, i.e., when the appeal will only resolve one claim
and/or a trial would still be necessary, courts have held that a
o Under the El eventh Amendnent, plaintiffs may not maintain an

action under Section 1983 or Section 1981 for damages agai nst the
Law School. See Quern v. Jordan, 440 U.S. 332, 344 (1979).

6/

Al t hough the El eventh Amendnment ordinarily bars suit for
damages agai nst the State, Congress has abrogated the State’s
immunity for Title VI clainms. See 42 U.S.C. 2000d-7; dark v.
California, 123 F. 3d 1267, 1271 (9th Cr. 1997), cert. deni ed,
524 U.S. 937 (1998).
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1292(b) appeal is not appropriate.”’ See New York Health & Hosp.

Corp. v. Blum 678 F.2d 392, 397 (2d Cr. 1982); Cunm ns V.

EG & G Sealol, Inc., 697 F. Supp. 64, 65 (D.R 1. 1988).

Third, a trial may render noot the question sought to be
reviewed, a fact that further counsels against permtting the

appeal. See Lerner v. Atlantic Richfield Co., 690 F.2d 203, 210

(Temp. Em Q. App. 1982). Plaintiffs may prevail in the
district court even if the court’s ruling on the validity of
Bakke is | eft undisturbed. The court could find that defendants’
adm ssions policies were not narrowy tailored to serve the
conpelling interest in diversity and, therefore, discrimnated

against plaintiffs on the basis of race. See, e.qg., Wssmann V.

Gttens, 160 F.3d 790, 795-800 (1st Cir. 1998). Plaintiffs could
seek relief based on the assunption that they woul d have been
adm tted, unless the Law School is able to show that these
plaintiffs would have been deni ed adm ssion under a race-neutral

adm ssions plan. See Regents of the Univ. O Cal. v. Bakke, 438

U S. 265, 320 & n.54; Hopwood v. Texas, 78 F.3d 932, 956-957 (5th

Cr.), cert. denied, 518 U S. 1033 (1996). Thus, whether
plaintiffs prevail on the narrow grounds that the adm ssions
policy was not consistent with Justice Powell's opinion in Bakke

or on the broader grounds that any consideration of race violates

v | ndeed, this appeal is not even likely to speed the ultimte

termnation of the Title VI claim Even if plaintiffs are
successful, the court will still have to hold a trial on damages
and make findings on how def endants’ adm ssions process worked
and if, and how, it damaged the plaintiffs.
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the Equal Protection O ause of the Fourteenth Anendnent, their
right torelief will be the sane.

Finally, the Law School has raised a good faith defense to
its liability under Title VI for damages. Defendant argues that
as long as its policies were consistent with Justice Powell’s
opi nion in Bakke, it should not be required to pay danages, even
I f Bakke is eventually overturned (Appellees' Br. 30-31; ER226-
227). If this defense ultimately is sustained by the trial
court, the question of whether Bakke has been overrul ed woul d be
irrelevant to the Title VI claimfor damages. Thus, this Court
woul d Iikely have to resolve the nerits of this defense in order
to know whet her reaching the nmerits of the 1292(b) appeal can
have any effect on this litigation. The fact that this Court
woul d have to consider this additional issue -- an issue that
woul d be noot if plaintiffs prevail in the district court by
arguing that the Law School’s inplenmentation of its adm ssions
program vi ol at ed Bakke standards -- is yet another reason why the
court should dism ss the 1292(b) appeal.

In sum 28 U S.C 1292(b) should be reserved for situations
where it will elimnate, not generate, unnecessary litigation.

See Note, Interlocutory Appeals In the Federal Courts Under 28

U S C 1292(b), 88 Harv. L. Rev. 607 (1975). Furthernore, this

Court should not reach inportant constitutional issues, such as

the continued validity of Bakke, unless it is necessary to do so.
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O eqgon _Shortline R R Co. v. Departnent of Revenue O egon, 139

F.3d 1259, 1264 (9th G r. 1998). Because plaintiffs’ appeal wll
not elimnate unnecessary litigation, it should be dismnissed.¥
1]
A UNI VERSI TY MAY CONSI DER RACE AS ONE FACTOR IN I TS ADM SSI ONS
PROCESS | N ORDER TO ENRCLL A DI VERSE STUDENT BODY
If this Court chooses to address the nerits of the 1292(b)

appeal , this Court should foll ow Bakke and hold that a university
may consi der the race of applicants as one factor in its
adm ssions decisions in order to further the conpelling
educational goal of enrolling a diverse student body. |n Bakke,
the Suprenme Court affirmed a California Supreme Court judgnent
hol ding that a state nedical school's use of a rigid racial
adm ssions gquota was unconstitutional, but reversed that portion
of the judgnment that conpletely barred the school from
considering race in its adm ssions process. Five Justices joined
in the Court's holding that the nmedical school constitutionally

coul d consider race under a "properly devi sed adm ssions

program"” Regents of the Univ. of Cal. v. Bakke, 438 U. S. 265,

320 (Opinion of Powell, J.); id. at 328 (Brennan, J., concurring
in the judgnent in part and dissenting in part). Thus, despite
the fact that the nmedical school had neither asserted nor

denonstrated a need to renedy any present effects of

& D sm ssal of the 1292(b) appeal is appropriate regardl ess of
whet her or not the class was properly decertified.
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discrimnation at the school itself, see id. at 296 n.36 (Opinion
of Powell, J.), the Court expressly refused to prohibit
consi deration of race altogether.

Justice Powel|l's separate opinion has been regarded by | ower
federal and state courts and by commentators for the past two
decades as stating the applicable law. ¥ That opinion identified
the medi cal school's interest in providing the educational
benefits of a diverse student body as a constitutionally
perm ssi bl e basis for consideration of race in adm ssions. See
Bakke, 438 U.S. at 311-315. Applying strict scrutiny, id. at
291, Justice Powell found that "[a]n otherwi se qualified * * *
student with a particul ar background * * * may bring to a
prof essi onal school * * * experiences, outlooks, and ideas that
enrich the training of its student body and better equip its
graduates."” |d. at 314. Justice Powel|l enphasized, however,

that race is nerely one of many aspects of diversity, and that a

Y See, e.qg., Eisenberg v. Montgonery County Pub. Schs., 19 F
Supp. 2d 449, 453-454 (D. M. 1998), appeal pending, No. 98-2503
(4th Gr.); Wessmann v. Boston Sch. Comm, 996 F. Supp. 120 (D
Mass. 1998), rev’'d on other grounds, sub nom Wssnmann v.

Gttens, 160 F.3d 790 (1st Cr. 1998); Davis v. Halpern, 768 F
Supp. 968, 975-976 (E.D.N. Y. 1991); DeRonde v. Regents of the
Univ. of Cal., 28 Cal. 3d 875, 625 P.2d 220 (Cal.), cert. denied,
454 U. S. 832 (1981); MDonald v. Hogness, 598 P.2d 707, 712-713 &
n.7 (Wash. 1979), cert. denied, 445 U S. 962 (1980); Akhil Amar &
Neal Katyal, Bakke's Fate, 43 U.C.L.A L. Rev. 1745, 1753 (1996);
Charles Fried, Foreword: Revolutions?, 109 Harv. L. Rev. 13, 47
(1995) (Justice Powell’s opinion “was an exact area of

i ntersection between four Justices who woul d have been far nore
perm ssive of race conscious progranms * * * and four others who,
on statutory grounds, would have been nore restrictive"); Vincent
Bl asi, Bakke as Precedent: Does M. Justice Powell|l Have a
Theory, 67 Cal. L. Rev. 21, 23 (1979).
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narromy tailored adm ssions programnust treat all applicants as
i ndi viduals. See id. at 318.

The Supreme Court has never di savowed either Bakke's hol di ng
that a university cannot be enjoined fromthe narrowy tailored
use of race in its adm ssions prograns or Justice Powell's
opi nion stating that the educational benefits of diversity
constitute a conpelling state interest. Indeed, in 1990, the
Court reaffirmed that "a 'diverse student body' contributing to a
'robust exchange of ideas' is a 'constitutionally perm ssible
goal' on which a race-conscious university adm ssions program nay

be predicated.” Metro Broadcasting, Inc. v. ECC, 497 U S. 547,

568 (1990), overruled in part, Adarand Constructors, Inc. v.

Pena, 515 U.S. 200 (1995).% Justice O Connor has al so noted
that, "although its precise contours are uncertain, a state
interest in the pronotion of racial diversity has been found
sufficiently 'conpelling,' at least in the context of higher
education, to support the use of racial considerations in

furthering that interest.” Wagant v. Jackson Bd. of Educ., 476

U S 267, 286 (1986) (O Connor, J., concurring) (citing Justice

Powel | s opi nion in Bakke).

1o/ I n Adarand, the Supreme Court overrul ed Metro Broadcasting

to the extent that that decision applied a | ower |evel of
constitutional scrutiny to a congressionally enacted program
See 515 U. S. at 227. The Court expressly recognized in Adarand
that Justice Powell applied "the nost exacting judicial

exam nation"” in his opinion in Bakke. 1d. at 218.
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The Departnent of Education also has relied on Justice
Powel I s opinion in Bakke in advising educational institutions.
The Departnent of Education has stated that the use of properly
narrowy tailored affirmati ve action to achieve a diverse student
body does not violate the Constitution or Title VI. See 59 Fed.
Reg. 8756, 8759-8762 (1994); 44 Fed. Reg. 58,509, 58,510-58,511
(1979).

Plaintiffs argue that the district court erred in concluding
that Justice Powell’s opinion represents the hol ding of the Bakke

Court. In Marks v. United States, 430 U.S. 188, 193 (1977), the

Suprene Court explained that “[w] hen a fragnented Court decides a
case and no single rationale explaining the result enjoys the
assent of five Justices, the holding of the Court may be viewed
as that position taken by those Menbers who concurred in the

j udgnment on the narrowest grounds[.]” Some courts have held that
an opinion represents the “narrowest grounds” only when it
represents a “common denom nator of the Court’s reasoning” and
“enbod[ies] a position inplicitly approved by at |east five

Justices who support the judgnent.” See, e.q., Association of

Bitum nous Contractors, Inc. v. Apfel, 156 F.3d 1246, 1254 (D.C.

Cir. 1998); Rappa v. New Castle County, 18 F.3d 1043, 1057 (3d

Cr. 1994). Even when no opinion represents a comon denom nat or
of the reasoning of the majority of the Court, however, | ower

courts are still bound by the result of the case and by those
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propositions to which a majority of the Court did agree. See id.
at 1043, 1060 & n. 26.

Regar dl ess of whether or not Justice Powell’s entire opinion
represents the hol ding of Bakke, the Bakke Court clearly held
that “the State has a substantial interest that legitimtely may
be served by a properly devised adm ssions program i nvol ving the
conpetitive consideration of race and ethnic origin,” even in
ci rcunst ances where the university has not asserted or
denonstrated a need to renedy any present effects of
discrimnation at the school itself. Bakke, 438 U S. at 296
n. 36, 320 (Opinion of Powell, J.); id. at 328 (Opinion of
Brennan, J.) (joining this part of Justice Powell’s opinion).

Mor eover, the Court reversed the judgnent of the |ower court
insofar as it had granted the sanme relief -- an injunction

prohi biting the university from“any consideration of the race of
any applicant”, see id. at 320 -- that plaintiffs seek here.
Thus, Bakke clearly forecloses the result sought by plaintiffs.

Rel ying on Hopwood v. Texas, 78 F.3d 932 (5th Gr. 1996),
cert. denied, 518 U.S. 1033 (1996), plaintiffs ask this Court to
decl are that Bakke has been overruled by inplication and,
contrary to Bakke' s explicit holding, hold that race can never be
considered in adm ssions decisions for other than strictly
remedi al purposes. In our view, Hopwood was wongly decided. In
attenpting to discern what the Suprene Court would do in the

future, rather than following what it had held in the past, the
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Hopwood mejority ignored the Suprenme Court's repeated adnonition
that | ower courts may not conclude that a Supreme Court deci sion

has been overruled by inplication. See Agostini v. Felton, 521

U S. 203, 237 (1997) (quoting Rodriguez de Quijas v.

Shear son/ Aneri can Express, Inc., 490 U S. 477, 484 (1989)) ("[I]f

a precedent of [the Suprene] Court has direct application in a
case, yet appears to rest on reasons rejected in sone other |ine
of decisions, the Court of Appeals should follow the case which
directly controls, leaving to this Court the prerogative of
overruling its own decisions."). The court of appeals may not
guestion the “soundness of * * * Suprene Court determ nations and
their continuing vitality in the light of later Suprene Court
pronouncenents. * * * [|]t is for the Suprenme Court, not [the
court of appeals], to proclaimerror in its past rulings, or

their erosion by its adjudications since."* Holnes v. Burr, 486

F.2d 55, 60 (9th Cir), cert. denied, 414 U S 1116 (1973).

= O her courts of appeal s have reached the sanme concl usion.

See, e.q., Colunbia Natural Resources, Inc. v. Tatum 58 F.3d
1101, 1107 n.3 (6th Cr. 1995), cert. denied, 516 U. S. 1158
(1996) (“Wiile we understand that changes in Court personnel may
alter the outcones of Suprene Court cases, we do not sit as
fortune tellers, attenpting to discern the future by reading the
tea | eaves of Suprene Court alignnments. Each case nust be
reviewed on its nerits in light of precedent, not on specul ation
about what the Supreme Court mght or mght not do in the future,
as a result of personnel shifts.”); Adans v. Departnent of
Juvenile Justice, 143 F.3d 61, 65 (2d Cr. 1998) (court of
appeal s bound by Supreme Court precedent notw thstandi ng
contention that rule set forth in the precedent would no | onger
command a najority of the Supreme Court).
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The Hopwood court wongly concluded that the use of race to
pronote diversity rests on inpermssible stereotyping. See 78
F.3d at 946. The Court rejected that sane argunment in Metro
Broadcasting. See 497 U.S. at 579. Narrowy tailored race

consci ous adm ssions prograns do not assune that all mnorities
think alike. They sinply recognize that, in the aggregate, race
and ethnic diversity, when considered in conjunction wth other
factors, will produce nore diversity of viewoints and
perspectives in the student body than if the students were drawn
froma racially and ethnically honmbgenous group. See Bakke, 438
US at 313 (Opinion of Powell, J.); WIliam G Bowen & Derek

Bok, The Shape of the River: Long- Ter m Consequences of

Considering Race in College & University Adm ssions 8 (1998).

The Hopwood majority al so ignored several conpelling
consi derations that counsel against its erroneous concl usion that
Bakke had been overrul ed and nmake clear that Justice Powell’s
concl usion that achieving diversity can be a conpelling
governnental interest is a correct statenent of the law. Two
decades of experience in inplenenting affirmative action plans
nodel ed on Justice Powell’s opinion in Bakke have confirned his
conclusion that diversity, including racial and ethnic diversity,
significantly enhances the educational experiences of al
students. See, e.q., Bowen & Bok, supra, at 279-280; Note, An

Evidentiary Franework for Diversity as a Conpelling Interest in

H gher Education, 109 Harv. L. Rev. 1357, 1369-1373 (1996)
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(citing studies); Daryl G Smth & Assocs., D versity Wrks: The

Enmerging Picture of How Students Benefit (1997); Gary Ofield &

Dean Whitla, Diversity & Legal Education: Student Experiences in

Leadi ng Law Schools, (The Cvil R ghts Project, Harvard Univ.

ed., Aug. 1999). Furthernore, research confirns that w thout
sonme consideration of race and ethnicity in the adm ssion
process, the nunbers of racial and ethnic mnorities in
conpetitive colleges and | aw schools would |ikely drop

preci pitously. See Bowen & Bok, supra, at 31-50; Linda W ght man,

The Threat To Diversity in Legal Education: An Enpirical

Anal ysis of the Consequences of Abandoni ng Race as a Factor in

Law School Admi ssion Decisions, 72 N.Y.U L. Rev. 1 (1997).

In other contexts, the Suprene Court has recognized that the

principle of stare decisis is critical to maintaining respect for

the rule of aw and that the Court should be particularly
reluctant to overrule precedent where it has “engendered

substantial reliance." See Adarand Constructors, Inc., 515 U S.

at 233 (Opinion of O Connor, J.) (citing Planned Parenthood v.

Casey, 505 U. S. 833, 854 (1992)). Such reliance is present here.
In the two decades since Bakke was decided, virtually every

sel ective coll ege and professional school in the United States
has relied on Bakke in devel oping and inplenenting their

adm ssions progranms. See Bowen & Bok, supra, at 8. Declaring
Bakke dead woul d upset carefully crafted policies that have been

devel oped in reliance on Bakke over the past twenty years. Thus,
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even if there were doubts about Bakke’'s continued validity, this
Court would be required to foll ow Bakke and | eave to the Suprene
Court the task of weighing the serious consequences of overruling
its decision.
Contrary to plaintiffs’ contentions (Br. 66), the Court has

never overrul ed Bakke and Metro Broadcasting’s hol di ngs that non-

remedi al interests may, in appropriate circunstances, provide
sufficient constitutional support for the limted and narrowy
tailored consideration of race and ethnicity. Both Adarand

Constructors, Inc. v. Pena, supra, and Gty of R chnond v. J. A

Croson Co., 488 U.S. 469 (1989), on which plaintiffs rely,

i nvol ved the use of affirmative action in public contracting, not
hi gher education. It is hardly surprising that the Suprene Court
in those cases did not address or consider the State's interest
in the educational benefits of a diverse student body, as that
interest has no rel evance to public contracting, which involves
very different governmental interests, and clearly inplicates
only remedi al ainms. Justice O Connor's suggestion in Croson that
racial classifications should be "reserved for renedial settings”
in order to avoid pronoting notions of racial inferiority, id. at
493 (citing Bakke, 438 U S. at 298 (OQpinion of Powell, J.)), nust
be read in that context. Moreover, if Justice O Connor had

I ntended to overrul e Bakke in that sentence, she certainly would
not have cited to Justice Powell’ s opinion in Bakke as support.

And as Justice Stevens noted in his dissent in Adarand, nothing
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in the majority opinion suggested that the interest of fostering
diversity could not, in appropriate circunstances, be sufficient
to support race conscious nmeasures in government prograns. See
Adarand, 515 U. S. at 257 (Stevens, J. dissenting).
In any event, this Court has recently held that a non-

remedi al purpose in the context of public education may satisfy

strict scrutiny. |In Hunter v. Regents of the University of

California, --- F.3d ---, No. 97-55920, 1999 W. 694865, at *2 &
n.3 (9th Cr. Sept. 9, 1999), this Court held that California had
a conpelling state interest in operating a research-oriented

el enentary school dedicated to inproving the quality of education
i n urban public schools, even though the parties agreed that the
school’ s adm ssions process was not part of a renedial program

O her courts of appeal have also held that non-renedial interests

may satisfy strict scrutiny. See Buchwald v. University of New

Mexico Sch. of Med., 159 F.3d 487, 498 (10th Cr. 1998)

(i1dentifying conpelling interest in public health); Wttner v.
Peters, 87 F.3d 916, 918-919 (7th Gr. 1996), cert. denied, 519
U S 1111 (1997) (identifying conpelling interest in integrity of

correctional facility’ s boot canp progran.

12/ Plaintiffs’ reliance (Br. 66) on Wgant v. Jackson Board of
Education, 476 U. S. 267, 276 (1986), is also msplaced. Although
the Court rejected the Board’s purported interest in providing
role nodels for mnority students, Justice O Connor enphasized
that interest "should not be confused with the very different

goal of pronoting racial diversity anong the faculty.” Id. at

288.
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Plaintiffs attenpt (Br. 64-65) to equate efforts to achieve
educational diversity with the practice of whol esal e excl usi on of
racial mnorities sinply ignores the nature of constitutional
interests involved. Justice Powell never suggested that an
educational institution could invoke “academ c freedoni to
support racially discrimnatory neasures to reduce the |evel of
di verse vi ewpoi nts and vigorous intellectual debate at a
university. The constitutional difference between efforts to
enhance the robust exchange of ideas and efforts to elimnate
undesi rabl e viewpoints is neither subtle nor irrel evant.

In the absence of any Suprenme Court authority overruling
Bakke, this Court should not frustrate the efforts of university
adm nistrators to continue to provide the crucial educational
benefits of diversity. W do not argue that the nere assertion
of an interest in diversity always establishes a conpelling
i nterest supporting consideration of race or national origin in
adm ssions. Plaintiffs are wong, however, in contending that
the state interest in the educational benefits of diversity can
never, as a matter of law, constitute such a conpelling interest.
Educational institutions should have the opportunity to
denonstrate as a factual matter that the benefits of a diverse
student body are sufficiently conpelling to justify an
appropriate and narrowy tailored adn ssions programthat

consi ders race as one factor anong many.
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CONCLUSI ON
The judgnent dismssing plaintiff’s clains for prospective
relief should be affirnmed. Plaintiffs’ interlocutory appeal of
the order denying their notion for partial summary judgnment
should be dism ssed. 1In the alternative, the order should be

affirned.
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