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§ 1040.7 

(b) If a recipient publishes or uses re­
cruitment materials or publications 
containing general information that it 
makes available to participants, bene­
ficiaries, applicants, or employees, it 
shall include in those materials or pub­
lications a statement of the policy de­
scribed in paragraph (a) of this section. 
A recipient may meet the requirement 
of this paragraph either by including 
appropriate inserts in existing mate­
rials and publications or by revising 
and reprinting the materials and publi­
cations. 

(c) The provisions of § 1040.5(c) to pro­
vide information in appropriate lan­
guages (including braille), apply to this 
section. 

§ 1040.7 Remedial and affirmative ac­
tion and self-evaluation. 

(a) Remedial action. If the Director 
finds that a recipient has discriminated 
against persons on the basis of race, 
color, national origin, sex, handicap, or 
age in any program or activity receiv­
ing Federal financial assistance, the 
recipient shall take remedial action as 
the Director considers necessary to 
overcome the effects of the discrimina­
tion. 

(b) Affirmative action. In the absence 
of a finding of discrimination on the 
basis of race, color, national origin, 
sex, handicap, or age in any program or 
activity, a recipient may continue a 
program that will encourage participa­
tion by all persons regardless of race, 
color, national origin, sex, handicap, or 
age. 

(c) Self-evaluation. Each recipient 
shall, within one year of the effective 
date of this part: 

(1) Whenever possible, evaluate, with 
the assistance of interested persons, in­
cluding handicapped persons or organi­
zations representing handicapped per­
sons, its current policies and practices 
and the effects thereof that do not or 
may not meet the requirements of this 
part; 

(2) Modify any policies and practices 
which do not or may not meet the re­
quirements of this part; and 

(3) Take appropriate remedial steps 
to eliminate the effects of discrimina­
tion which resulted or may have re­
sulted from adherence to these ques­
tionable policies and practices. 
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(d) Availability of self-evaluation and 
related materials. Recipient shall 
maintain on file, for at least three 
years following its completion, the 
evaluation required under paragraph 
(c) of this section, and shall provide to 
the Director, upon request, a descrip­
tion of any modifications made under 
paragraph (c)(2) of this section and of 
any remedial steps taken under para­
graph (c)(3) of this section. 

§ 1040.8 Effect of employment oppor­
tunity. 

Due to limited opportunities in the 
past, certain protected groups may be 
underrepresented in some occupations 
or professions. A recipient’s obligation 
to comply with this part is not allevi­
ated by use of statistical information 
which reflects limited opportunities in 
those occupations or professions. 

Subpart B—Title VI of the Civil 
Rights Act of 1964; Section 16 
of the Federal Energy Admin­
istration Act of 1974, as 
Amended; and Section 401 of 
the Energy Reorganization Act 
of 1974 

§ 1040.11 Purpose and application. 

(a) The purpose of this subpart is to 
implement title VI of the Civil Rights 
Act of 1964 (title VI) and the pertinent 
regulations of DOE so that no person in 
the United States shall, on the ground 
of race, color, or national origin, be ex­
cluded from participation in, be denied 
the benefits of, or otherwise be sub­
jected to discrimination under any pro­
gram or activity receiving Federal fi­
nancial assistance of the type subject 
to title VI. This subpart also imple­
ments section 16 of the Federal Energy 
Administration Act of 1974, as amended 
(section 16) and section 401 of the En­
ergy Reorganization of 1974 (section 
401) so that no person shall be excluded 
on the ground of sex from participation 
in, be denied the benefits of, or be sub­
jected to discrimination under any pro­
gram or activity receiving Federal fi­
nancial assistance subject to section 16 
or 401. The coverage of employment 
practices is explained in § 1040.14. 
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(b) The application of this subpart is 
to delivery of services by and the cov­
ered employment practices of recipi­
ents and subrecipients administering, 
participating in, or substantially bene­
fiting from any program or activity re­
ceiving Federal financial assistance 
under laws administered by DOE cov­
ered by title VI. In addition to services 
and employment practices, this sub­
part applies to any activities of recipi­
ents or subrecipients receiving Federal 
financial assistance subject to section 
16 and section 401. 

§ 1040.12 Definitions. 

(a) Covered employment means em­
ployment practices covered by title VI, 
section 16 and section 401. 

(1) Under title VI, such practices are 
those which: 

(i) Exist in a program where a pri­
mary objective of the Federal financial 
assistance is to provide employment; 
or 

(ii) Cause discrimination on the basis 
of race, color, or national origin with 
respect to beneficiaries or potential 
beneficiaries of the assisted program. 

(2) Under section 16 and section 401, 
such practices include, but are not lim­
ited to, employment practices covered 
by title VI when alleging discrimina­
tion on the basis of sex. All employ­
ment practices of a recipient or sub-
recipient of Federal financial assist­
ance subject to section 16 and section 
401 are covered employment practices. 

(b) Title VI refers to title VI of the 
Civil Rights Act of 1964, 42 U.S.C. 2000d 
et seq. which prohibits discrimination 
on the ground of race, color or national 
origin in programs and activities re­
ceiving Federal financial assistance. 
The definitions set forth in § 1040.3 of 
subpart A to the extent not inconsist­
ent with this subpart, are applicable to 
and incorporated into this subpart. 

§ 1040.13 Discrimination prohibited. 

(a) General. No person in the United 
States shall be excluded on the ground 
of race, color, national origin, or sex 
(when covered by section 16 or section 
401), from participation in, be denied 
the benefits of, or be otherwise sub­
jected to discrimination under any pro­
gram to which this subpart applies. 

§ 1040.13 

(b) Specific discriminatory action pro­
hibited. A recipient under any program 
to which this subpart applies may not, 
directly or through contractual or 
other arrangements, on the ground of 
race, color, national origin or sex 
(when covered by section 16 or section 
401): 

(1) Deny any individual any disposi­
tion, service, financial aid, or benefit 
provided under the program; 

(2) Provide any disposition, service, 
financial aid, or benefit to an individ­
ual which is different, or is provided in 
a different manner, from that provided 
to others under the program; 

(3) Subject an individual to segrega­
tion or separate treatment in any mat­
ter related to his/her receipt of any dis­
position, service, financial aid, or bene­
fit under the program; 

(4) Restrict an individual in any way 
in the enjoyment of any advantage or 
privilege enjoyed by others receiving 
any disposition, service, financial aid, 
or benefit under the program; 

(5) Treat an individual differently 
from others in determining whether 
such individual satisfies any admis­
sion, enrollment, quota, eligibility, 
membership, or other requirement or 
condition which individuals must meet 
in order to be provided any disposition, 
service, financial aid, function or bene­
fit provided under the program; 

(6) Deny an individual an opportunity 
to participate in the program through 
the provision of services or otherwise 
afford such individual an opportunity 
to do so which is different from that af­
forded others under the program (in­
cluding the opportunity to participate 
in the program as an employee but 
only to the extent set forth in § 1040.14 
of this subpart); or 

(7) Deny a person the opportunity to 
participate as a member of a planning 
or advisory body which is an integral 
part of the program. 

(c) A recipient, in determining the 
type of Federal financial assistance 
(i.e., disposition, services, financial 
aid, benefits, or facilities) which will 
be provided under any program, or the 
class of individuals to whom, or the sit­
uations in which the assistance will be 
provided, may not, directly or through 
contractual or other arrangements, 
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§ 1040.14 

utilize criteria or methods of adminis­
tration which have the effect of sub­
jecting individuals to discrimination 
because of their race, color, national 
origin, or sex (when covered by section 
16 and section 401) or have the effect of 
defeating or substantially impairing 
accomplishment of the program objec­
tives with respect to individuals of a 
particular race, color, national origin, 
or sex (when covered by section 16 or 
section 401). 

(d) In determining the site or loca­
tion of facilities, a recipient or appli­
cant may not make selections with the 
purpose or effect of excluding individ­
uals from, denying them the benefits 
of, or subjecting them to discrimina­
tion because of race, color, national or­
igin, or sex (when covered by section 16 
or 401) or with the purpose or effect of 
defeating or substantially impairing 
the accomplishment of the objectives 
of title VI or this subpart. 

(e) For the purpose of this section, 
the disposition, services, financial aid, 
or benefits provided under a program 
receiving Federal financial assistance 
include any portion of any program, 
function, or activity conducted by a re­
cipient of Federal financial assistance 
in which the program, function, or ac­
tivity is directly or indirectly im­
proved, enhanced, enlarged, or bene­
fited by the Federal financial assist­
ance or by which the recipient makes 
use of any facility, equipment or prop­
erty provided with the aid of Federal 
financial assistance. 

(f) The enumeration of specific forms 
of prohibited discrimination in this 
paragraph and in § 1040.14 of this sub­
part does not limit the generality of 
the prohibition in paragraph (a) of this 
section. 

(g) Exemptions. Exclusion from pro­
grams for protected groups. An individ­
ual is not to be considered subjected to 
discrimination by reason of his/her ex­
clusion from the benefits of a program 
limited to individuals of a particular 
race, color, national origin or sex dif­
ferent from his/hers when the exclusion 
is provided for or required by Federal 
law, for example, programs funded ex­
clusively to serve on-reservation Indi­
ans. 
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§ 1040.14 Covered employment. 
(a) Employment practices. (1) Whenever 

a primary objective of the Federal fi­
nancial assistance to a program to 
which this subpart applies is to provide 
employment, a recipient of the assist­
ance may not (directly or through con­
tractual or other arrangements) sub­
ject any individual to discrimination 
on the grounds of race, color, national 
origin, or sex (when covered by section 
16 and section 401) in its employment 
practices under the program (including 
recruitment or recruitment advertis­
ing, employment, layoff, or termi­
nation, upgrading, demotion or trans­
fer, training, participation in upward 
mobility programs, rates of pay or 
other forms of compensation, and use 
of facilities). This prohibition also ap­
plies to programs where the primary 
objective of the Federal financial as­
sistance is: 

(i) To assist individuals through em­
ployment to meet expenses incident to 
the commencement or continuation of 
their education or training; 

(ii) To provide work experience which 
contributes to the education or train­
ing of the individuals involved; 

(iii) To reduce the unemployment of 
individuals or to help them through 
employment to meet subsistence needs; 
or 

(iv) To provide employment to indi­
viduals who, because of handicaps, can­
not be readily absorbed in the competi­
tive labor market. The requirements 
applicable to construction under any 
such program are to be those specified 
in or under part III of Executive Order 
11246, as amended, or any Executive 
Order which supersedes it. 

(2) In regard to Federal financial as­
sistance which does not have provision 
of employment as a primary objective, 
the provisions of paragraph (a)(1) of 
this section apply to the employment 
practices of the recipient if discrimina­
tion on the ground of race, color, na­
tional origin, or sex (when covered by 
section 16 or section 401) in such em­
ployment practices tends to exclude 
persons from participation in, deny 
them the benefits of, or subject them 
to discrimination under the program 
receiving Federal financial assistance. 
In any such case, the provisions of 
paragraph (a)(1) of this section apply to 
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the extent necessary to assure equality 
of opportunity to and nondiscrim­
inatory treatment of beneficiaries. 

(3) Paragraph (a)(1) also applies to 
covered employment as defined in 
§ 1040.12(a)(2). 

(b) Enforcement of title VI compli­
ance with respect to covered employ­
ment practices is not to be superseded 
by State or local merit systems relat­
ing to the employment practices of the 
same recipient. 

Subpart C—Nondiscrimination on
the Basis of Sex—Title IX of the 
Education Amendments of 
1972, as Amended 

§ 1040.21 Purpose. 
The purpose of this subpart is to im­

plement title IX of the Education 
Amendments of 1972, Pub. L. 92–318, as 
amended by Pub. L. 93–568, and Pub. L. 
94–482, which is designed to eliminate 
(with certain exceptions) discrimina­
tion on the basis of sex in any edu­
cation program or activity receiving 
Federal financial assistance, whether 
or not the program or activity is of­
fered or sponsored by an educational 
institution as defined in this subpart. 

§ 1040.22 Application. 
Except as provided in §§ 1040.25, 

1040.26, and 1040.27, this subpart applies 
to every recipient and to each edu­
cation program or activity operated by 
the recipient which receives or benefits 
from Federal financial assistance. 

§ 1040.23 Definitions. 
(a) Title IX means title IX of the Edu­

cation Amendments of 1972, Pub. L. 92– 
318, as amended by sec. 3 of Pub. L. 93– 
568, 88 Stat. 1855, (except secs. 904 and 
906 of the Amendments), 20 U.S.C. 1681, 
1682, 1683, 1685, and 1686. 

(b) Educational Institution means a 
local educational agency (L.E.A.) as 
defined by section 801(f) of the Elemen­
tary and Secondary Education Act of 
1965 (20 U.S.C. 881), a pre-school, a pri­
vate elementary or secondary school, 
or an applicant or recipient of the type 
defined by paragraphs (c), (d), (e), or (f) 
of this section. 

(c) Institution of graduate higher edu­
cation means an institution which: 

§ 1040.23 

(1) Offers academic study beyond the 
bachelor of arts or bachelor of science 
degree, whether or not leading to a cer­
tificate of any higher degree in the lib­
eral arts and sciences; or 

(2) Awards any degree in a profes­
sional field beyond the first profes­
sional degree (regardless of whether 
the first professional degree in the field 
is awarded by an institution of under­
graduate higher education or profes­
sional education); or 

(3) Awards no degree and offers no 
further academic study, but operates 
ordinarily for the purpose of facilitat­
ing research by persons who have re­
ceived the highest graduate degree in 
any field of study. 

(d) Institution of undergraduate higher 
education means: 

(1) An institution offering at least 
two, but less than four years of college 
level study beyond the high school 
level leading to a diploma or an associ­
ate degree or wholly or principally 
creditable toward a baccalaureate de­
gree; or 

(2) An institution offering academic 
study leading to a baccalaureate de­
gree; or 

(3) An agency or body which certifies 
credentials or offers degrees, but which 
may or may not offer academic study. 

(e) Institution of professional education 
means an institution (except any insti­
tution of undergraduate higher edu­
cation) which offers a program of aca­
demic study that leads to a first profes­
sional degree in a field for which there 
is a national specialized accrediting 
agency recognized by the United States 
Commissioner of Education. 

(f) Institution of vocational education 
means a school or institution (except 
an institution of professional, grad­
uate, or undergraduate higher edu­
cation) which has as its primary pur­
pose preparation of students to pursue 
a technical, skilled, or semi-skilled oc­
cupation or trade, or to pursue study in 
a technical field, whether or not the 
school or institution offers certificates, 
diplomas, or degrees and whether or 
not it offers full time study. 

(g) Administratively separate unit 
means a school, department, or college 
of an educational institution (other 
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