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MEMPHIS CENTER FOR INDEPENDENT LIVING,
Plaintiff,

Vs, Casez No. 01-2009 D/A

RICHARD AND MILTON GRANT CO,, ctal,
Defendants,

and

UNITED STATES OF AMERICA,
Plaintiff-Intervenor,

Vs

RICHARD AND MILTON GRANT CO,, et al,,

Defendants, .
Defendant/Counter-Plaintiff.

ORDER GRANTING PARTIAL SUMMARY JUDGMENT FOR THE UNITED STATES

This matter is before the Cowt on Plaintff-Intervenor United States’ motion for summary
judgment. In this housing discrimination case, the United States alleges that Ruchard and Milton
Grant Company, J. Richasd Grant, Milton Grant, John Gillentine, Parker Estes & Associates, and
Henry Hart Engineering violated the Fair Housing Act ("FHA™), 42 U.S.C. §§ 3601-19, and Title
111 of the Americans with Disabilities Act ("ADA™), 42 U.S.C. §§ 12181-89, by failing to design and

construct two apartment complexcs so 2s to be accessible to persons with disabilities.
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I Factual and Procedura) Background

Plainti{T Memphis Center for Independent Living (“MCIL") witiated the instant acton on

January 25, 2001, alleging that Defendants failed to design and construct the apartment complexes

[<5}

in compliance with tbe FHA. In October 2001, the United States of Amenicajoined as a Plaintift-

Intervenor in thec acnon.

The apartment complexes at 1ssuc in the instant motion are the Wyndham Apartments

(“Wyndham™), in which the United States alleges 2643 FHA violations and 23 ADA violations, and

the Camden Grove Apartments ("Camden’), 1n which the United States alleges 4372 FHA violations

and 18 ADA violations.

Richard scd Milton Grant Company, J. Richard Grant, and Milton Grant (“Grant

Defendants’) designed, built, and own both apartment complexes. John Gellentine was the architcct

for beth projects. Henry Hart Engineering Company ("Hart Engineering’’) performed the civil

cngineering work at Wyndham, and Parker Estes & Associates ("'Parker Estes”) performed the cvil

engineering work al Camden.
Both apartment complexcs are composed of two-story, non-elevator buildings of eight and

rwelve units that arc joined by garages at the commers. Each apartment unit has its own private

entrance, driveway, and attached garage. Fach one bedroom unit has a single car garage with a

iwelve fool wide interior space. Each two bedroom unit has 2 ninetcen foot wide garage. Residents

of cach complex share a variety of on-site amenities.! Neither complex has sidewalks paralle] 1o the

'Wyndham has mail box kiosks, tennis/basketball courts, a swimming pool, tenant refuse
facilities, a gazebo, and a clubhouse containing a leasing office, restrooms, excrelise room, and
meeting space. Camden has mail box kiosks, a swimming pool, two tennis courts, tcnant refuse
facilities, and a clubhouse containing a leasing office, restrooms, exercisc room, meenhng space, and

a theater.



Laad or sidewalks leading from the roads to ground floor unit entrances. Theonly paved, pedestrian

routes 2t both complexes arc short approach walks from unit driveways 10 unit entrances and from

the roads or parking areas 1o the entrances of some adjacent site amenities.  Wyndham, which

consists of 166 ground floor apartments within its fifty-one buildings, was completed in 1998, seven

years after the FHA's accessibihty requircments became cffective. Construction of Camden began

in 2001 and 1s still underway. Sixty-four puildings arc planned, with 276 ground {loor apartments.

The government’s expert, architect william Hecker, conducted extensive onsite surveys of

Wwyndham and Camden to assess their compliance with lhe accesaibility requirements of the FHA

and ADA. He reviewed site and architectural pians and measured features that were constructed at

the tine of his visits 0 determine whether the complexces conformed with thc FHA's Teqmremcms.z

Nefendants do not dispute the vast majonty of his measurements.
At Wyndham, Defendants operated on the supposition that onlysevenieen of the ground floor

units had to be accessible 10 disabled individuals. Therefore, the remaining 149 of the 166 ground

Aoor units at Wyndham have a step at the unit entrance that prevents a person using a wheelchair

fom ganing accessto those units. Of those, pincty-nine W ndham units have an additional step al
g g

the porch or breezeway leading to the entrance door. Many of the dooTs 10 bathrooms, bedrooms,

and/or walk-in closets in all of the ground floor Units are narrower than the Guidelines requiremcnt.

One hundred and forty-ninc of the | 66 units have thermostats mounted too high for a person in a

e

The United States cummarizes a varety of featurcs at the apartment complexes that do not

meet the Far Housing Accessibility Guidelines (“Guidchines™) promulgated by the Department of
Housing and Urban Development (*HUD"). It does not, however, scek summary judgment
regarding 'minos deviations from the HUD Guidelines” to ehminate any arguments Defendants may
make about small discrepancies in measurement (PL US Mem. in Supp. of its Mot. for Summ.

J.atd)



wheelchair to reach them and Jack resnforcementinthe bathroom walls to support grab bars near the

totlet and bathtub.

Camdcn had similar features in more than 90% of thc sixty-two units that had been

constructed in August 2002, when the United Stales conducted 1ts survey. Twelve of those units

have steps in front of the unit door, and forty-five have L-shapcd walkways from the driveways {0

the unit cntrances. Camden does not have the entrance steps that Wyndbam has, though 1t has 2

number of driveways and walkways at slopes above §.33%, the maximum FHA-compliant grade in

many situations. Few if any Guidclines-compliant pedestrian routes exist at Camden for people

using wheelchairs to rravel from any ground floor unit to parking, on-site amenities, or the public

street. Defendants designed Camden for vehicular access, even 1o the on-site ameruties.

The United States requestcd a preliminary injunction to halt further construction at Camden,

but the Court denied this motion on September 30, 2003. (Order Den. U.S. Mot. for Prehm. 1))

After balancing the likclihood of the United States’ success on the ments, irreparable harm, the

decree of harm to others, and the public interest, the Court dened ~reliminary injuncuve relicf,
£ P P ary 1nj

deferring any appropnate relief pending final disposition on the merits.

On July 31,2003, the United States filed amotion for summary judgment. Parker Estes and

the Grant Defendants responded ‘ndividually on December 9, 2003. The Court granted the parties

unti) March 26, 2004 to supplement the motion and response. The United States filed a swrreply

memorandum on March 24, 2004
11. Standard
Summary judgment 1S proper “if thc pleadings, depositions, answers 10 imterrogatories, and

admissions on filc, together with the affidavits, if any, show that there is no genuine 15sue as (o any



material fact and that (he moving party is entitied to a judgment as a matter of Jaw.” Fed R Cv.

P 56(c). Inother words, summary judgmentis appropriately granted “against a party who fails t0

make a showing sufficientto establish the existence of an element essentalto that party’s ¢asc, and

on which that party will bear the burden of proof at trial” Celotex Corp. . arrett, 477 U.S. 317,

322 (1986).

The mowvin for summary jud entmay satisfy1ts ‘mitial burden of provin thc absence
P g J P g

of a genuine 1s5ue of material fact by slyowing that there is @ lack of evidence to support the

nonmoving party’s case. Id. a1 325. This may be accomplished by submitting affirmative evidence

negating an essential element of the nonmoving party’s claim, or by attacking the opponent’s

evidepce to show why it docs not supportd judgment for (he nonmoving party. 10a Charles A.

Wright et al, Fed. Prac. & Proc. §2727, at 35 (2d ed. 19598).
Facts must be prescmcd 10 the court for cvaluation. Kalamazoo River Study Group V.

Rockwelllntl Com, 171 F 3d 1065,1068 (6th Cit. 1999). The court may consider any material that

would be admissible O¢ usable attrial. 10a Charles A. Wright et al, Fed Prac. & Proc. §2721, a

40 (2d cd. 1998). Although hearsay evidence may not be considered on a motion for summary

judgment, Jacklyn v. Scb epng-Piough Healthcare Prods. Sales Corp., 176 £.3d 921, 927 (6th Cir.
1999), evidentiary materials presented 10 avoid summary judgment otherwise need not beina form

1d be admissible at trial. Celotex, 477 U.S. at 324, Thaddcus-X v. Blatter, 175 E.33 378,

that wou
400 (6th Cir. 1999).
In evaluating a motien for summary judgment, all the evidence and facts must be viewed in

a light most favorablc to the nonmoving party. M atsuchita Elec Indus. Co. V. Zenith Radjo Corp.,

475 U.S. 574, 587 (1986); Wade v Kgpoxville Lul. Bd. 259 F.3d 452, 460 (6th Cir. 2001).



JustiGable inferences based on facts ai¢ also 1o be drawn 10 favor of the non-movant. Kalamazoo

Ryver, 171 F 34 at 1068.

Once a propetly supportcd motion for surmmary judgment has been made, the “‘adverse party

may not rest upon the mcre ajlegations of demials of [its] pleading, but ... must set forth specific

(acis showing that thereis a penuing issue for trial ” Fed R.Civ. P. 56(e). A genuineissue for nal

exists if the evidence would pesmit a reasonable jury to return @ verdict for the nonnoving party.

Anderson v. Libenty Lobby, Inc, 277 U.S. 242,243 (1986). To avold sumumary judgment, the

noammoving party “must do more than simply show that there is some metaphysical doubt as to the

matenal facts.” fatsushita, 475 US. at586.

1L Analysis

The FEA cmbodies "2 pational commitment to end the unnccessary exclusion of persons

with [dysabiliues] from the American mainstream’ by increasing the stock of accessible housing in

cyrtherance of Congress’ “goa) of independent living.” H.R. Rep. No. 100-711, at 18 (1988),
reponted in 1988 U.S.C CAN. 2173, 2179. The Act includesabroad prohibition ofdiscrimination
on the basis of disability in the sale or rental of a dwelling, 42 U.S.C. §§ 3604(H(1)-(2). It also

dcfines “'discrimination’ as the failure lo design and construct covered multifamily dwelhngs,

designed for first occupancy 1fter March 13, 1991, in such a manner that:

(i) the public and cornmon use portions of the dwellings are readily accessible to and
usable by persons with disabilities;

(11) all the doors designed to ajlow passage ‘nto and within all premises within the
dwcllings are sufficiently wide 10 allow passage by persons using wheelchairs; and

(1) all premises within the dwellings contain the following features of adaptive

design:



(1) an accessible route into and through the dwelling,
(1M hight switches, electneel outlcts, thermostats, and other
envirorumental controls 1n accessible locations;,

(D) reinforcements ‘1 bathroom walls to allow later installation of

grab bars; and

(IV) usable kitchens and bathrooms such that an individual using a
wheelchair can maneuver aJoul the space.
Id. at § 3604(H(3NC).

Congress authorized the Secretary of HUD to promulgate rcgulations to Unplemeht the FHA

and provide technical assistance 10 help achieve the Act’s accessibility requirements. 1d. at §§ 3601,

3604(N(5)(C). Pursuant 10 this authonty, HUD issued implementing regulations 1n 1989 that

expounded on the FHA’s design and construction requirements. 24 CF.R §100.200¢1s€eq. HUD

issued the Guidelines two vears later. 56 Fed. Reg. 9473-9515 (Mar. 6, 1991).
The HUD Guidelines guide bujlders to comphiance, but they are merely examples of

compliance and therefore not mandatory. 1d. at 9472, “Thc purpose of the Guidelines is to describe

iminimum standards of compliance with the specific accessibihity requirements of the Act.” Id. at

9476. A failure to meet the requirernents as interpreted 10 the Guidelines does not constitute

untaw ful discrimination. 1d, The Guidelines arc “intended to provide a safe harbor for compliance

with the accessibility requirements of the Fair Housing Amendments Act. . .. Buiders and

developers may choosc to depart from the Guidclines, and seek alternate ways to demonstrate that

they have mct the requirements of the Fair Housing Act.” 1d. 2t ¢473. The FHA and the Guidelines

also provide that another acceptable way to make thesc areas and fealures accessible is through



Sjnce the vehicular exemplion 1 an exception 1o the FHA, Defendants bear the burden of

showing that the propetty Was S0 fraught with obstacles asto prevent the construction of accessibie

hanthemere fact that the paved routes,

pedestrian routes. Defendants must produce mere ryrdencethantie

in their constructed state are, Over 8.23%. As with the site impracticahty exemption, proof of the

exemption through the mere showing of the currently pavedroutesis insufficient because that would

jmproperly <hift the burden away from Defendants to Plaintiffs on a showing of an FHA violation.

The burden of establishing impracticality and other exemptions is clearly on Defendants. 24 C F.R.

§ 100.205(a). Moreover, Plaintiffs have produced expert testimony with supporting cvidence

showing that extensive regrading occurred at Camden, the site could have been graded to produce

sccessible pedestnan roulcs, and that no uncontrollable barriers or restrictions preclude the

rstallation of accessibic pedcstrian routes. (U.S." Post (Prelim. Inj ] Hr'g Br.at 7,21, 43) The

United States has an even more striking case at Wyndnam, where the terrain was undisputedly flat

prior to construction.
Defendants argue in addition that the vehicular excmption 2 lies because v ehicular
O

access is an intcgral part of the design of both Camden Grove and Wyndham." (Grant Defs.” Opp.

at 25.) The Grant Defendants argue that they have attempted to create the atmosphere of single

farnily home subdivisions in these two apartment corr;p‘.exes.7 (1d.) Whilesingle family homes are

e ——

elucidates that physical conditions are generally with the housing provider’s control, and it would

be the provider's burden 10 show impracticality

"parker Estes states that the United States “'secks 10 stymie the creation of non-traditional
apartment complexes” and cssentially decrees to apartment builders ‘No Vchicular Access
Allowed.”” (Parker, Estes & ASSOCS., Inc’s Mcm. 1n Resp. 1o U.S.A's Mot. for Summ. J. al 8.)
Parker Estesis mistaken, as the government advocates the inclusion of both pedestrian and vehicular

access on public roads, and the Court agrees that the FHA aticmpts to create just sucha choice for

disabled individuals.

13



comnliance with Amencan Natonal Standards Tnsutute’ (“ANST) 17.7-1986, Amencan National

Srandard for Buildings and Facilities - Providing Accessibility and Usability for Physically

Handiczpped People. Thus, the Guideiines, though relevant and highly significant, are not decisive.

The real question s whether the units and common areas are reasonably accessible and usable for

most physically disabled pcople.
1f a construction featurc does not comply with the Guidelines, then the housing provider

defending an FHA violation has the burden of showing that the feature is nonetheless accessible.

»
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clopersmay choose to depart from the Guidelines, and seek alternate ways
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1o demonstrafe that they have met the requirements of the Fair Housing Act”) (emphasis added);

United States v_Hallmark Homes ne., No. CV01-432,2003 WL 13219807, at *8 (D Jeaho Sept.

 The Guidelines provide that compliance may be achieved by meetng 2 “comparable
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standard” - i.c, one that provides “access ccsentially equivalenttoor greater than required by ANSI

A117 1 54 Fed. Reg 3243,
A. Public and Common Usc Arecas

1. Rouies frem Ground Floor Units to the On-Site Amenities and Public Streets

HUD s regulations and Guidelines require accessible pedestrian routes from covered units

S
YANSI is a privale, national organization that pubhshes standards on a wide variety of
subjects. Hee 54 Fed. Reg. 3243 (Jan. 73, 1989).

Gince 1991, HUD has recognized safe harbors, In addition to the Guidetines and ANSI
Al117.1-1986. These include HUD's Fair Housing Act Design Manual (1998), ANSIAL17.1-1992,
and ANSIAL17.1-1998. See 65 Fed. Reg. 15740, 15755 (Mar. 23, 2000); 68 Fed. Reg. 30413-02
(May 27, 2003). The 2000 Code Requirements for Housing Accessibility and the International
Building Code, both premulgated by the International Code Council arc also safc harbors. See Code
Requirements for Housing Accessibility 3l pp- iii-v. Thesc safe harborsare not at issue in the instant

case, as Plaintifls argue that they require equal or greater accessibility than the Guidelines, and

Decfendants do not mention them.



10 public and common uee areas, with few exceptions. Defendants admit that accessible sedesman

routes do not exist from the public street to ground floor units. Instead, they argue thal most umts

are exempied fromany accessible route requirement due o site impracticahiies, such as hills, and

{he remaining non-conforming ynitg have accessible routes for vehicular access, rather than

pedestrian access.

The Court {irst 1ooks 10 whether there are impracticalines atthe two apartment coruplex sites

sufficient to exempt e buildings from the FilA. Defendants claim that the site impracticality

exemption aliowsup 10 104 of their 442 ground floor units (thirty-cight at Wyndhamand up 10 sixty-

oix at Camden) to be inaccessible by persons with disabilitics. HUD's implementing regulations

require cach covercd dwelbng to be served by at least one puilding entrance on a0 accessible route

“unless L8 imprachical {0 do so because of the terrain or unusual charactenistics of the site”” 24

CFR.§ 100.205(a). “The purden of establishing impmcti"aliiy because of terrain or unusual site
characteristics is on the person Of Persons who designed or constructed the housing facility”” 1d.

Exemptions o the FHA must be aconstrued narrowly, in recognition of the important goal of
prcvemmghousingdismmmation” air Hous. Advocates Ass'n Igggv__’(;xgy_qfﬁ,ig{'mogd Heighls,
209 F.3d 620, 634 (6th Cir. 2001), quoting Magsaro v. N fainlands Section 1 & 2 Civic Ass'n, 1nc.,
TF3d1472,1475 (1 1th Cir. 1993) Even in this arca of little precedent, courts have showr that the
wurden for showing site impractica‘.ity is heavy. See Mont. Fair Hous. Inc. v. Amer. Capita Dev.
Inc., 81 F.Supp. 2d 1057, 1066 (D.Mont. 1999), Baltimore Ncighborhoods. Inc. v, Sterling Homes
Corp., No. Civ. 96-915,, 1999 WL 1068458, at *3 (DMd Mar. 25.1999).

While he regulations do not setouthow tomeet {he impracticality exemption, the Guideunes

outline Two 1ests to establish when normally covered dwelling unitsin non-clevator buildings may



he cxcluded from coverage due to site impracticality. 56 Fed. Rep. 9499, §503-04. The two tests

are the individual huilding test and the site analysis test. 1d.; Sterling Homes, 1999 WL 1068458,

,1 *3. Defendants telyupon (he sitc analysis 1est. The Guidelines descnbe three steps to determine

wheiher ground floor units in an apartment complex may be excmpted from the FHA based on site

terrain:

(A) The percentage of the total buildable ared of the undisturbed site with a natural

grade less than 10% slope shall be calculated. The analysis of the existing slope
(tcfore grading) shall be done on a topographic survey with two foot (27) contour
intervals with slope determinaticn made between cach successive interval. The
accuracy of the slope analysis shall be certified by a professional licensed engineer,
1andscapc architect, architect or surveyor.

(B) To determine the practicabity of providing accessibility to planned multifarmly
dwellings based on the topography of the existing natural terrain, the minymum
pereentage of ground floor units to be made accessible should equa) the percentage
of the total buildabie area (not including flood plains, wetlands, or other restricted
usc arcas) of the undisturbed site that has 20 existing naturel grade of Jess than 10%
slopc.

(C) In addibon 1o the percentage established in paragraph (B), all ground floor units
(4 a building, or ground foor units scrved by 2 particular entrance, shall be made
accessible i the entrance 1o the units is on an accessible route, defined as a walkway
with a slope between the planned eatrance and a pedestnian of vehicular armival point
‘hat js no greater than 8.33%.

56 Fed Reg. 9503-04 (1991).

Defendants argue tha! thirty-eight units at Wwyndham and up o sixty-six units at Camden
should be exempted from the FHA for site jmpracticality. Defendants proffer post-constmction

measurements to support their position that an accessible route from the armival point to the entry

10



door canriot be created with a slope of 8.33% cr less at any of the units. To meet their burden under

the sitc impracticality test, Defendants essentially argue that they cannot comply with the FHA

because the units, as butlt, do not comply with FHA requirements. The United States, who would

prefer that the Court look to pre-construction measurements, pointed out the circulanty of

Defendants” argument when it wrote, “the Grant defendants are asking the Court to assurmc bascd

on the mere fact that accessible pedestnan routes were not constructed that such routes could not

bave been constructed.” (U'S " Post [Prelim. Inj ) Hr'g Br. at 54.) Moreovcr, Defcndants make no

attempt to explain why Lhe Wyndham units were bult with such steep slopes, when they admit that

the complex is gencrally flat. Evenifthe Court were to accept valid post-construction evidence,’

Defendants have failed to meet this heavy hurden. Therefore, the Court finds that no ground floor

units in either Camden or Wyndnam are exempt from FHA requirements based on site

impracticality

Defendants rest much of their argument against liability on the assertion that accessible

routes need not be designed for pedesinan usc since the complexes are designed for vehicular maffic.
This vehicular exemption, also narrowly construed, applies:

ifthe slopc of the finished grade between covered multifamily dwellings and a public

*The Court notes that the Grant Defendants’ pinpoint analysis 1s not such vahd evidence.
They argue that

rather than applying the 4" per step nisc over the entire length of the approximately

18" walkway, it1s appropriate for Step C of the site analysis test to consider the slope

of that portion of the route that has the steps. Using this “pinpoint” analysis -

consistent with the United States’ analysis on other slope issues — a 77 rise over a

i

standard 11" tread creates a slope over 36%.
(Grant Defs.’ Opp. at 24.) Tharr 36% incline measurement is conducted directly upon the steps m
the approach walk, and thercfore the incline will be the same at any sct of standard stairs. Therefore,
the Grant Defendants would like the Court to consider the fact that they have constructed an
approach with two steps to prove that the walk could not have been created without the steps.

11



or common use facihty (inciuding parking) exceeds 8.313%, or where other physical

hamiers (natural or ranmade), OT legal restrictions, al) of which are outside the

control of the owner, prevent {he instaliation of an accessible pedestrian route, an

acceptable alternative 1s 1O provide access viaa vehicular route, so Jong as necessary

sitc provisions such as parking spaces and curb ramps are provided at the public or

common use facihity.

56 Fed Reg 6504. The United States argues that “all of which arc outside the control of the owner’

modifies al) the conditions in this Guideline, while Defendants argue that it modifies only the

physical barners and jegal restrictions. Therefore, Defendants contend that the finished grade of the

property need not be peyond their control, and the United States advocates the opposite reading.

Under the Dcfendants’ interpretation, “outside the contral of the owner” would be rendered

meaningless. Defendantsargue thatunder the United States” intcrpretation, “the provisionregarding

the slope of the finished grade would be a vestigial circumstance that would never occur in the real

world of construction.” (Grant Defs.” Opp. to P] s Mot for Summ. J. [“Grant Defs.” Opp.”] at 28.)

The cardinal principle of statutory construction is “to give effect, if possible, to every clause

or word of a statute”” Duncan?

2pplhes this canon of interpretation of to the Guidelines as well. Therefore, the Cowrt will attempt

a reading of the Guideline that gives effect 1o all phrases. As between the two readings, the United

Siates’ version is more CONVincing, since it supports aninternally consistent reading of the Guideline.

The “all of which” language refers to all of the preceding conditions. The physical barmiers in the

property are generally within a housing provider’s control. A housing provider would needto show

(Hat the conditions were outsider of its control if it provided an inaccessible pedestrian route.®

®Therc are surely arcas so surrounded by heavily developed property as to prevent Serious
grading or so steep that il would be impracticable to create an 8 33% grade. The Guicdehne

12



notsubject o the FHA, apariment complexes are subject1o the FHA. Seed2US.C.§ 3604(H(3)(C)

(including “covered multifamily dwellings” within the FHA) The “unique” vchicular-oriented

design of the apartment complexes does not exempt the complexes from the FHA, even if the

complexes were designed in light of a substantial market preference for independent single family

homes  Nor are the complexcs excmpt due to the Jack of devclopment around the complexcs

(notably at Camden), the assumption that all potential residents would own a car, or the Jack of

sidewalks along public roads. The FHA, regulations, and precedent make absclutely no mention of

. . s
these factors, and the Court dechnes to consider them.

The Court’s finding is consistent with the intent of the Guidelines. As HUD emphasized in

the Guidelines’ Preamble, “'the Department’s expectation is that public and common use facilities
cnerally will beon an accessible pedestnianroute The Department, however, recognizes that there

2
IS o]

may be situations n which 2n accessible pedestrian route simply is not practical, because of factors
bevond the control of the owner " 56 Fed. Reg. 9485. In hight of the statute, regulations, and

orecedent, Defendants’ argument that the vehicular exemption is an alternative method of

compliance with the FHA, rather than an exception to the rule, is not well-taken.

Clubhouses

2

Wyndham's clubliouse contains a leasing office, restrooms, an €xercise room, and space for

meetings. Camden’s clubhouse contains a leasin office, an exercise roam, space for meetings, and
B » 5P £s,

*Defendants also argue that the United States bases its arguments against the vehicular
exemption oD intcrpretations and assurnptions by the Government about what js ‘best’ for pcople
with disabilities, rather than an application of the actual statutory requirements of the Actto these
properties.” (GraniDefs.’ Opp. at 13.) The Uruted States argues that housing providers must create
surroundings that welcome both the use of wheelchairs and cars. It seems that the Government s
mandating the provision of choices to people who use mobility aids and cars, rather than limiung
choices to only vehicles as the Grant Defendants claim.

Pi

14



2 theater. These facilities are common use areas subject to the FHA. 56 Fed. Reg 9485-86, 9505.

The Grant Defencants adrnitto the inteTior violations at the clubhouses, but they argue that they have

ammeliorated the situaton: “While many of thesc assertions are admittedly undisputed in the original

" ctate of the properties, in many instances, the Grant Defendants have made significant changes 10

Wyndham and Camden Grove thal negate the Plaintiff's claim that thesc arcas are not accessible.”

(Grant Defs.” Opp- at 30.) The instantcase is in the habibity phase of the proceedings, and any recent

improvermnents, (sec id at 18-19, 30-31) do not reduce Defendants’ responsibility for violating the

law in the first instance. The FHA requires all ground floor units to be built accessible, not made

accessible only when requested by tenants ar after suit by the Govermnment. Since the Grant

i

Defendants admit viclations, summary judgment on liability is granted to the United States. The

Court wil} consider favorably any jmprovements and accommeodations on the issue of damages at

trial.
3, Mai) Kiosks

“failboxes are COMMON UsE areds subject to the FHA, 56 Fed. Reg. 9485-86, 9505, The

Uruted States argues that the Wyndham maijboxes are located onexcessively sloped ground and are

ciacked above the ANST maximum side reach range of people using wheelchairs. Defendants reply

fhat many of the mailboxes are within reach of a person in & wheelcharr. The Guidelines require
COMMOn use space to contain “sufficient accessible facilitics of each type 10 assure cquitable

opportunily for use by persons with handicaps.” S0 Fed. Reg. 9505. The Guidelines do not require

mat each and every mailbox be accessible to a person in a wheelchair. The Court agrees with

Defendants’ assertion that people with disabilities may be assigned the lower, ip-reach boxes, which

makc up a majonty ol the mailboxes. The United States’ motion for summary judgment s denied

15



as to the mailbox kiosks.
4, Parking
a. parking Connected 10 Residential Units

The United States argues {hat neither Camden nor Wyndham offers parking to persons with

disabililies on an equal basis with other residents. HUD has specifically stated that attached garages

do not need to be accessiblc. Sce Supplement to . of

Notice of Fair Housing Accccsibjlitvprjdeljgc;;
|

Questions and Answers about the Guidelines, 24 CFR Ch. 1 at Question 10. Despite HUD’s

interpretation, the United Statcs argues that {he statutory prohibition on discrimination in “terms”

and “conditions™ 1N housing, 42 U S.C. § 3604(f)(2), supporis an equitable argument that Wyndham

and Camden cannot! rovide covered arking spaccs for its residents without roviding there uisite
P P B

nupber of covered parking spaces on accessible routes for its residents with disabibities.

Under a Chevren analysis, nhes and regulations promulgated by an adrpirdstrative agency

arc pIVeD controliing weight vniess they are arbitrary, capricious, of manifestly contrary to the

¢tatute” Chevron V. Nat'] Res. Def, Council 467 U.S. 837, 844 (1584). As Jong as HUD's

interpretation 15 not arbitrary, capncious, or manifestly comtrary to the FHA, this Court s directed

o defer to that interpretation, HUD being the agency with the authority and expertise 10 intcrpret the

FHA. See Qil,;ﬁ_@agd Rose, 246 F. Supp. 2d 744 (E D.Mich. 2003). Upon review of the

regulations dealing with attached garages, the Court finds that the interpretation 1s not arbitrary,

capricious, of manifestly contrary (o the statute. When Congress developed and passed the FHA,

it clearly aimed to climinate housing discrimination aganst people with disabilities, but not

regardless of cost. Housing providers may be exempted from )iability under the FHA for a limited

1

number of cost-related reasons, including site impracticaity. HUD could rationally have found that
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accessihle attached garages were (oo difficult or costly to justify requinng them. The United States’
exhibit, “A Dayin the Life,” displays significant accessibility issues in the altached garages, and 1t

lcads to the conclusion thal a privatc accessible parking garage would be quite expensive. The

United States argucs that 2% of the units should have accessible one-car garages with more parking

available onrequest. (Sec PI.U.S’ Mem. in Supp. of its Mot. for Supmm. J. at 25 ) This concession

would be analogous tc a requirtement for accessible parking al public and commonusc areas, which

is fully developed 1n the “ojlowing subsection.

Omne of the most nnovative aspects of the FHA was that it required full compliance of all
ground uNits 1N apartment complexes, thereby eliminating the possibility that any of the units would
be specifically 1abeled “‘disabled.” Allunts must now be accessible to people who use wheelchairs
and other moklity aids By nol requiring attached garages to be compliant with the FHA, housing
providers may build all cround umts ina similar, generally accessible fashion. Torequire 2% of the

Lnits to have special garages wWou d again Jabcl sorne units better fit o disabled people than others.

Without this 2% reguirement, though people who ust wheelchairs would not have accessible

garages, they would be free to choosc any ground unit that s available. These are the sorts of
decisions that HUD, as an expchenccd interpreter of the FHA, is better able o make than 1s the
Court. Sincc HUD's interpretation of the FHA is not arbitrary, capricious, or conirary to the FHA,
the Court will defer to its detcrmination that private attached garages need not be accessibie.
b. parking for Visitors
The Umted States next argues thet the apartment complexes violate the FHA because the
gound floor umts o pot have accessibic visitor parking. The Guidelines require accessible wisitor

sarking to the extent that visitor parking 1s provided. 56 Fed. Reg. 9505. Furst the United States
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argues that garage parking cannot function as accessible visitor parking. The Court aiready decided

that privale garage parking nced not comply with the FHA, as per the Guidelines, so the United

States is correct that oarages would not be intended to accommodate the €ars of guests with

disabilives. Nextthe United States argues that street and dnveway parking 1s inaccessible to guests
with disabilities “"because the routes from those Jocations to the ground floor unit entrances - the

driveways themselves - 2t¢ not accessible due to lips and excessive slopes.” (1. at 26 (citanon
omitted).) The Court 2lready decided that Defendants failed to ectablish a genuine 1ssue of matenal
fact on FHA compliance of the dnveways, as Defendants were unable 10 rely on the site
impracticaiity of vehicular exemptions 1o the FHA. Defendants ar¢ Jiable for failure to comply with

the FHA, and the driveways of both Camden and Wyndham will be ordered into FHA compliance

at the tria) on remedies. Once the dnveways ar€ accessible to wheelchair users, therc is no reason

i

(o the Court to believe that they would not be suitable for visitor parking. The United States’
motion for summary judgment is denied as 1o ]iabiliivy for lack of visitor parking.
C. Parking for Complex Amenities

Where parking 1s pro vided at complex amenities, the Guidelines requirc accessible parking.
56 Fed. Reg. 9504-05. The Grant Defendants admitted that Wyndham's swimming poo! complex
and tennis basketball courts lack such accessible parking facilities. The accessidlc parking space &t
the Wyndham clubbouse also lacks ap access gisle, is pot located on the shortest route of travel 0
‘he building, and has an adjacent siope and cross-slope beyond the ANSI maximums. The Court
finds that the United States’ undisputed evidence supports violations of § 3604(H(NC)(), and

accordingly, the Court rants the Upited States’ motion as 10 Defendants' 1iability for parking at

complex amcnitics.
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No designated sccessible parking spaces 6erve cither complex’s refuse or mail facilites.

Defendants argue that the Facilities are not intended as places where residents would park beeause

residents would merely stay 3 few minutes. The
facilities are designed to be Lccessed by vehicles and that the mail and refusc facilities do not require
sarking. The Court fnds these arguments inconsistent. Mcoreover, Defendants offcr no altemate

industry standardsor comparable equivalento support their version of vehicular access. They offer

merely the lestimony of their expert, who reiterates that the access to mail and refuse facililies s

intended for only minuics at @ time. I the facilites are designed to accommodate drive-in usage,

they should also be designed 10 sccomnmodate vehicles under the requirements of the FHA. To
deviate from thc ANSland Guideline requirements, Defendants bear the burden ofshowing that they
nave mel some comparable standard of access and safety. Defendants failed to show that there s
no genuinc issuc of material fact, and the Court grants the United States’ motion for summary
judgment on liabihity for non-compliance of amenity parking, including mail and refuse facihties.
B. Residential Unit Aspects

1. W},ndhmh Doorways and Thermostals

The FHA requires that “411 the doors designed to allow passage into and within all premises

1dwellings [must be] sufficiently wide to allow passage by handicapped pcrsons n

within [covered

wheelchairs.” 42U S.C.§ 3604(HBKC)(). The Grant Defendants admit that the doors in cacﬁ of
the 166 ground umnits at Wyndham are (00 narrow 1o mect this standard.

The FHA and regulations 2lso mandate “an accessible route into and through’” each ground
floor unit. § 3604(H(3NC) (A 24 CF.R.§100 205(c)(3)(1). A covered dwelling unit should not

nclude any features or conditions that inhibit a person with Jdisabilities from moving through 2 unut
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10 the samnc extent as a non-disabled person, such as 3 change in level greater than 0.5 at the

cntrance door. HUD Guideline 6, Requirement 4,56 Fed. Reg. 9507. The Grant Defendants admit

that 149 of Wyndham's 166 ground floor units have a step, averaging three to four inches in height,

with six upits’ steps measuring five, seven, oF eight inches. Thesc excessive lovel changes render

the dwellings inaccessible to persons with disabilities, in violation of the FHA requirement that there

ghtheumt. See Fair Hous. Council Inc. v Village of Olde St.

be an sccessible route 1nto and throu

Andrews, Ing,, 250 F. Supp. 2d 706, 720 (W.D.Ky. 2003).

The FHA and regulations require the placement of environmental controls in accessible

locations 42U.S.C.§ 3604(ﬂ(3)(C)(iii)(m; 24 CFR. §100.205(c)(3)(11). The Guidelines require

that thermostats be no bigher than forty-cight inches from the floor, while the ANSI requirermnents

allow thermostats as bigh as fifiy-four inches. The Grant Defendants admit that 149 of the 160

ground floor umits have thermostats zbove fifty-four inches from the floor, ranging from

approximately six{y to sixty-four inches. The inaccessible placement of thesc controls violates the

FHA. See FairHoys € unci), Inc v, Village of Olde St_Andrews, No. 2.98.cv-630, slip op. at 13
(W.D Ky. June 18,2003).
Accordingly, the Court grants summary judgment on Grant Defendants’ liability as to the

forcgoing undisputed violations: Wyndham doorway widths, Wyndham frant sieps, and Wyndham

thermostats.
2. Reinforcements in Bathroom Walls
The FHA and its regulations require covered dwelhings to have reinforcernents in bathroom

walls around all toilcts and tubs 1o allow for later installation of grab bars. 42 USC §

3604 (N3O 24 CFR.§ 100.205(c)(3)(in). The Grant Defendants admit that Wyndham
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dacs not have reinforcements in the walls. The United States’ expert confirmed that the builders

installed reinforcements 2t Camden, trough he stated that the reinforcements were natin the required

locations. Without more factual information on reinforcement placcrnent and upon no admuission

of Defendants, the Court declines o grant summary judgment as to Carnden. Defcndants’

undisputed failure to design and construct reinforcements at Wyndham warrants summary judgment

on liability, since the Jack of reinforcements for grab bars is a clear violation of the FHA. See

y

Villape of Olde St Andrews No. 3:98-cv-620, ship op. at 14; Sterling Homes, 1699 WL 1068458,

at * s
3. Wheclchair-accessibility in Kitchens
The FHA rcquires that covered multifamily dwellings have “usable Kitchens . . . such that
4n individual in a wheelchair can maneuver about the space.” 42 US.C. § 3604(HGHCHI(IV).

UDs Guidelines provids that “clearance between counters and all opposing base cabinets,
countertops, appliances or walis s at least 40 inches.” 56 Fed. Reg. 9571, The Grant Defendants
admitied that Wyndham’s ground floor units have only a thirty-six inch clearance between the

" kitchen counter and the opposite wall, and their consultant, Bill Scott, reported that tus problem

persists at Camden. (Def. Expert Reportat 5)

The Grant Defendants arguc that the thirty-six inch clearance does not violate the FHA

because the forty inch measurementin the Guidelines is arbitrary. Since there are no moving parts

at this passageway in kitchens in either Camden or Wyndham to requirc additional mancuvering

space, they argue that the thirty-six inch widthis sufficient They also argue that the space 1s better

dcfined asa passagewaythana kitchen, thoughitholds acounter along onc wall. Theentire kitchen,

including portions with only 2 preparation counter, must meet the requirements in the FHA
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Guidelines The Guidchines makc no mention of moving parts, so the Court will not regard moving

parts as a condition precedent for application of kitchen regulations. Moreover, the Guidelines

regarding kitchen areas arc nol arbitrary. Ifdoorways must be thirty-two inches wide, it follows that

areas that require Wming and movement in many directions must be wider. The Grant Defendants

offercd no logical argument for the contention that the forty inch clearance ig arbitrary. AS with

resident parking, the Cournt will defer to HUD's interpretation of the FHA zs long as it 1s not
arbitrary, capricious, or conra’y 10 law. See Chevron, 467 U.S. at 844 The Court finds no reason
not to give the Guideiines conlrolling weight Accordingly, the Court finds tbat the kitchen areas
of both Wyndham and Camden are not compliant with the FHA. Therefore, the Court grants the
United States surnmary judgment as \o the Grant Dcfendants’ liahility.
4. Wheelchatr-accessibility in Bathrooms
The Guidelines also establish technical specifications forbathrooms, including thuty inches

by forty-eight inches of clear fioor space parallel to ot centered on the sink for a side approach, or

perpendicular to and centered on a sink having cither no cabinets or removable cabinets to allow a

forward approach, and atcast eighteen inches from the centerline of the toilet to the tubor side wall.

Guideline 2(a)(1i), 50 Fed. Reg. 9511, 9513-14, Each of these requirements aims to provide at]east

{he minimum amount of clear spacc o¢ the toilet, sink, and twb for a person using a wheelchair 0

maneuver.
The Grant Defendants admit that the toilet centerlines in the Wyndham “non-handicapped”

onc-bedroom unjts are only fiflecn inches from the side walls. All Wyndham ground floor units lack

the thirty inches by forty-@ ghtinches of cieas floor space parallel to and centered on the sink. When

the requisite space 1s not provided or not centered on the sink, persons with disabilitics cannot get
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close enough to the faucels and the sirk to make effective use of then. Thesc deficiencics violate

the FHA. See Village of Qlde St Androws, Inc., No. 3:98-cv-630, slip op. at 14, 17-18; Balugore

Neighborhoeds, Inc. V. Rommel Builders, Ing., 40 F. Supp. 2d 700, 713-14 (D Md. 1999).

1v. Conclusion

Since there is N0 gENUINE 1SSUC of material fact, Court GRANTS the United Stales’ motioD

for summary judgment as to Defendants’ liability as to 1) the routes from all ground floor units to

on-site amenities and public streets, 2) clubhouses, 3) Wyndham mail kiosks, 4) parking at complex

amenities, 5) Wyndham doorways, 6) Wyndham thermostats, 7) reinforcements in Wyndham
bathroom walls, and 8) wheelchair-accessibility of all ground floor kitchens and bathrooms.
scue of material fact remnains as to al] other areas. The Court DENIES summary

A genuinel

judgrment on resident parking, visitor parking, and reinforcements in Camden bathroom walls.

BERNICE B. DONALD
UNITED STATES DISTRICT JUDGE



